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TITLE 116. 
WILLS AND SUCCESSION. 


CHAPTER 1. 


EXECUTION AND REVOCATION OF WILLS. 


6311. 


(2731.) Who may make a will. Married man limited. Every 


person over the age of eighteen years, of sound mind, may, by last will, dis- 
pose of all his estate, real and personal, and such estate not disposed of by 
will is succeeded to as provided in chap. 4 of this title, being chargeable in 
both cases with the payment of all the decedent’s debts as provided by law; 
provided, that a married man shall not devise away from his wife more than 
two-thirds in value of his legal or equitable estates in real property without 


her consent in writing. 


Cal, Civ. C., § 1270* 

Succession of wife, §§ 6406-6412. 

Property subject to payment of debts, §§ 6383, 
6405, 6408. 

Property not subject to payment of debts, 
§§ 6409, 7644. 

There shall be neither dower nor courtesy in 
this state, § 6412. 

Decisions on wife’s dower and statutory in- 
terest in husband’s property, note to § 6406. 


Eccentricities and idiosyncrasies, however 
gross, do not constitute insanity, and cannot 
incapacitate one otherwise sound from making 
a valid will. 

In re Hansen’s Will, 50 U. —; 167 P. 256. 

Lay witnesses cannot pass their opinion as 
to testator’s insanity on hearsay statements 
or upon matters occurring ten or twelve years 
before the testator’s death. 

Id. 
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(2732.) Fraud, etc., invalidates. 
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A will, or a part of a will, pro- 


cured to be made by duress, menace, fraud, or undue influence, may be denied 
probate; and a revocation, procured by the same means, may be declared void. 


Cal. Civ. ©., § 1272. 

When gifts to witnesses void, § 6822. 

Undue influence to avoid a will must be such 
as to destroy the free agency of the testator 
at the time the will is made. It must be a 
present restraint operating on the mind of the 
testator at that time. 

Miller v. Livingston, 31 U. 415; 88 P. 338. 

Where tne sole geneficiary in a will gave in- 
structions for the will and directed its terms, 
and it was drawn at her request; held, that the 
will must be regarded as having been written 
by the beneficiary within the rule casting sus- 
picion on a will drawn at the request and direc- 
tion of the sole beneficiary, which may be suf- 
ficient to prevent the probate thereof unless 
ae suspicion is removed. 

d. 


In a contest to have a will declared invalid 
on the ground of undue influence and want of 
testamentary capacity, evidence of the contents 
of a former will may be material on such is- 
sues, and should be admitted. 

In re Young’s Estate, 33 U. 382; 94 P.°731. 

It is proper to refuse a request that influ- 
ence acquired by kindness and affection is not 
undue influence and to charge undue influ- 


6313. 


(2733.) Married woman may make will as if single. 


ence is that degree of importunity which de- 
prives the testator of his free agency so that 
the instrument executed is not his free and 
unconstrained act. 

In re Miller’s Estate, 36 U. 228; 102 P. 996. 

Miller v. Livingston, 36 U. 228; 102 P. 996. 

To constitute undue influence which can viti- 
ate a will, the influence must be such that the 
testament is, in fact, the will of the person ex- 
ercising the influence and not of the testator, 
and such undue influence may be established 
without showing any physical coercion or re- 
straint. 

Anderson v. Anderson, 43 U. 26; 134 P. 553. 

The fact that the testator did not inform his 
wife, with whom he was living happily, that 
he had made a will, is not evidence of undue 
influence on the part of his brothers, where it 
did not appear that they had anything to do 
with the concealment, or even knew of It. 


While undue influence is seldom subject to 
direct proof, and as a general rule must be 
established by inferences and circumstances, 
yet a finding of undue influence cannot rest on 
mere suspicion. 

In re Hansen’s Will, 50 U. —; 167 P. 256. 


A married 


woman may dispose of all her separate estate by will without the consent of 
her husband, and may alter or revoke the will in like manner as if she were 


single. 


Calm Civeme:, wea lizine . 
Married woman may devise her property as 


6314. 


(2734.) Who may take by will. 


Her will must be executed and proved in like manner as other wills. 


if she were unmarried, Con. art. 22, sec. 2, 


and note. 


A testamentary disposition may 


be made to any person capable by law of taking the property so disposed of, 
but corporations other than those formed for scientific, literary, religious, 
charitable, benevolent, or solely educational purposes cannot take under a 
will, unless expressly authorized by statute. 


Cal, Civ. C., § 1275*. 

Corporations not for pecuniary profit may 
take by devise, §§ 350x3, 894, 903. beneficiaries. 

Rule against perpetuities does not apply to Staines y. Burton, 17 U. 33L3 67 Ps LOU. 


6315. (2735.) Written will, how executed. [Every will, other than a 
nuncupative will, must be in writing, and every will, other than an olographic 
or a nuncupative will, must be executed and attested as follows: 


1. It must be subscribed at the end thereof by the testator himself; 


2. The subscription must be made in the presence of the attesting wit- 
nesses ; 


grants, bequests, or devises to charitable uses. 
No uncertainty in this case as to who are the 


3. The testator must at the time of subscribing the same declare to the 
attesting witnesses that the instrument is his will; and, 


4+. There must be two attesting witnesses, each of whom must sign his 
name as a witness at the end of the will, at the testator’s request, in his pres- 
ence, and in the presence of the other. 


CAlemOlva Co, Smears. Witnesses must add place of residence, § 
Nuncupative will, §§ 6326, 6328. 6317. 
When gifts to witnesses void, §§ 6322, 6323. Will invalid unless properly executed, § 7115. 
Proof of will, §§ 7115, 7572. 
6316. (2736.) Olographic will. Execution. Proof. An olographic will 


is one that is entirely written, dated, and signed by the hand of the testator 
himself. It is subject to no other form, and may be made in or out of this 
state, and need not be witnessed. Such wills may be proved in the same man- 
ner as other private writings. 


Cal. Civ. Cy $ 12777: 


enjoy your company and association before 
A letter written by decedent to petitioner, i g 


that. Now this is only talk. I do not expect to 


stating that he would make petitioner his sole 
heir, whether they were married or not, and 
if he died before they were married would 
make her his legal heir, ‘‘but I hope I will 


6317. 


die, but I am just telling you what I meant”; 
held not admissible to probate as a will. 
In re Jensen’s Estate, 37 U. 428; 108 P. 927. 


(2737.) Witness to add residence. A witness to a written will 


4 
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must write, with his name, his place of residence. But a violation of this sec- 
tion does not affect the validity of the will. 
Cal. Civ. ©, § 1278+. 

6318. (2738.) Mutual will valid. Revocation. A conjoint or mutual 
will is valid, but it may be revoked by any of the testators in like manner 
with any other will. 

Cal Civ. C:, § 1279. 

6319. (2739.) Subsequent incompetency of witnesses. If the subscrib- 
ing witnesses to a will are competent at the time of attesting its execution, 
their subsequent incompetency from whatever cause it may arise does not 
prevent the probate and the allowance of the will if it is otherwise satis- 
factorily proved. 

Cal. Civ. C., § 1280. 

6320. (2740.) Will may be deposited with county clerk. Wills sealed 
up and endorsed may be deposited with the county clerk, who shall file and 
safely preserve the same until the death of the testators, unless such testators 
shall themselves sooner demand the same. 


6321. (2741.) Conditional will. When probate denied, A will, the val- 
idity of which is made by its own terms conditional, may be denied probate, 


according to the event, with reference to the condition. 
Cal. Civ. C., § 1281. Conditional wills, §§ 6373, 6378. 


6322. (2742.) When gift to witness void. All beneficial devises, leg- 
acies, and gifts whatever, made or given in any will to a subscribing witness 
thereto, are void, unless there are two other competent subscribing witnesses 
to the same; but a mere charge on the estate of the testator for the payment 
of debts does not prevent his creditors from being competent witnesses to 
his will. 

Gale Gige Gor S282. Will dictated by beneficiary, note to § 7499. 

6323. (2743.) Id. When witness is legal heir. If a witness to whom 
any beneficial devise, legacy, or gift, void by the preceding section, is made, 
would have been entitled to any share of the estate of the testator, in case the 
will should not be established, he succeeds to so much of the share as would 
be distributed to him, not exceeding the devise or bequest made to him in the 
will, and he may recover the same of the other devisees or legatees named in 
the will, in proportion to and out of the parts devised or bequeathed to them. 

Cale Civ. C., Ss el2s3, 

6324. (2744.) Foreign will valid, if valid where executed. A will of 
real or personal property, or both, or a revocation thereof, made out of this 
state by a person not having his domicile in this state, is as valid when exe- 
cuted according to the law of the place in which the same was made, or in 
which the testator was at the time domiciled, as if it were made in this state 
and according to the provisions of this chapter. 


N. Dak. (1895) § 3652. Mont. Civ. C., § 1731. Alien takes by succession as well as citizen, 
Validity and interpretation governed by what § 6427. 
law, § 6402. Proof of foreign will, § 7586. 


6325. (2745.) Republication by codicil. The execution of a codicil re- 
ferring to a previous will has the effect to republish the will as modified by 


the codicil. 
Cal. Civ. C., § 1287. Will includes codicils, § 5848. 


6326. (2746.) Nuncupative will. Definition. A nuncupative will is not 
required to be in writing nor to be declared or attested with any formalities. 
Cal. Civ. C., § 1288. 

6327. (2747.) Id. Requisites to validity. To make a nuncupative will 
valid and to entitle it to be admitted to probate, the following requisites must 
be observed; 

1. The estate bequeathed must not exceed in value the sum of $1000; 

2. It must be proved by two witnesses who were present at the making 
thereof, one of whom was asked by the testator at the time to bear witness 
that such was his will, or to that effect; 

3. The decedent must have been at that time in expectation of immedi- 
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ate death from an injury or casualty happening or occurring within twenty- 
four hours previous to the making of such nuncupative will. 
Cal. Civ. C., § 1289*. 

6328. (2748.) Id. Proof. No proof must be received of any nuncu- 
pative will unless it is offered within six months after speaking the testa- 
mentary words, nor unless the words or the substance thereof were reduced 
to writing within thirty days after they were spoken. 

Gals Civ. Cy 8 1290) Admission to probate, § 7570. 

6329. (2749.) Will, how revoked. Except in the cases in this chapter 
mentioned, no written will, nor any part thereof, can be revoked or altered 
otherwise than: 

1. By a written will, or other writing of the testator, declaring such rev- 
ocation or alteration, and executed with the same formalities with which a 
will should be executed by such testator; or, 

2. By being burnt, torn, canceled, obliterated, or destroyed with the in- 
tent and for the purpose of revoking the same by the testator himself or by 
some person in his presence and by his direction. 

Cal. Civ. C., $1292: 

6330. (2750.) Id. Cancellation, how proved. When a will is canceled 
or destroyed by any other person than the testator, the direction of the 
testator and the fact of such injury or destruction must be proved by two 
witnesses. 

Cal. Civ. C., § 1293. 

6331. (2751.) Id. Revocation of duplicate will. The revocation of a 

will executed in duplicate may be made by revoking one of the duplicates. 
Cal. Civ. C., § 1295. 

6332. (2752.) Id. Effect of subsequent will. A prior will is not re- 
voked by a subsequent will unless the latter contains an express revocation or 
provisions wholly inconsistent with the terms of the former will; but, in other 
cases, the prior will remains effectual so far as consistent with the provisions 
of the subsequent will. : 

Cal. Civ. C., § 1296. 

6333. (2753.) Id. Revocation of second will does not revive first. If, 
after making a will, the testator duly makes and executes a second will, the 
destruction, cancellation, or revocation of such second will does not revive the 
first will unless it appears by the terms of such revocation that it was the 
intention to revive and give effect to the first will, or unless after such de- 
struction, cancellation, or revocation, the first will is duly republished. 

Cal. Cly: C,,.§ 1297. 

6334. (2754.) dd. Effect upon will of subsequent marriage. 1. If, 
after having made a will, the testator marries, and has issue of such marriage, 
born either in his lifetime or after his death, and the wife or issue survive him, 
the will is revoked, unless provision is made for such issue by some settle- 
ment, or unless such issue are provided for in the will, or in such way men- 
tioned therein as to show an intention not to make such provision; and no 
other evidence to rebut the presumption of such revocation can be received. 


2. If, after making a will, the testator marries, and the wife survives 
the testator, the will is revoked, unless provision has been made for her either 
by marriage contract, or by some written settlement showing on its face the 
testator’s intention to substitute such contract or settlement for a provision 
in her favor in his will, or unless she is provided for in the will, or in any 
such way mentioned therein as to show an intention not to make such pro- 


vision ; and no other evidence to rebut the presumption of revocation must be 
received. Am’d 05, p. 15. 
P ee 

Gals Civ. Go, 18-2995. pra chea ese not limited by marriage 
6335. (2755.) Id. Contract of sale not a revocation. An agreement 
made by a testator for the sale or transfer of property disposed of by a will 
previously made does not revoke such disposal ; but the property passes by the 


will, subject to the same remedies on the testator’s agreement, for a specific — 
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performance or otherwise, against the devisees or legatees, as might be had 


against the testator’s successors, if the same had passed by succession. 
Cal. Civ. C., § 1801. 


6336. (2756.) Id. Incumbrance not a revocation. A charge or incum- 
brance upon any estate for the purpose of securing the payment of money or 
the performance of any covenant or agreement is not a revocation of any will 
relating to the same estate which was previously executed; but the devises 
and the legacies therein contained must pass, subject to such charge or in- 


cumbrance. 
Cal. Civ. C., § 1302. 


6337. (2757.) Id. Partial disposal not a revocation. A conveyance, 
settlement, or other act of a testator, by which his interest in a thing pre- 
viously disposed of by his will is altered but not wholly divested, is not a 
revocation; but the will passes the property which would otherwise devolve 
by. succession. 

Cale Civ. C., § 1203. 

6338. (2758.) Id. When conveyance is a revocation. If the instru- 
ment by which an alteration is made in the testator’s interest in a thing pre- 
viously disposed of by his will expresses his intent that it shall be a revocation, 
or if it contains provisions wholly inconsistent with the terms and nature of 
the testamentary disposition, it operates as a revocation thereof, unless such 
inconsistent provision depend on a condition or contingency by reason of 
which they do not take effect. 

Cal. Civ. C., § 1304. 

6339. (2759.) Id. Revocation revokes codicils. The revocation of a 

will revokes all its codicils. 
Cals Civ. C., -1305. 

6340. (2760.) After-born child not provided for to succeed. Whenever 
a testator has a child born after the making of his will, either in his lifetime 
or after his death, and dies leaving such child unprovided for by any settle- 
ment, and neither provided for nor in any way mentioned in his will, the child 
succeeds to the same portion of the testator’s real and personal property that 
he would have succeeded to if the testator had died intestate. 


Gai Civ. C., -§-1806. Posthumous child considered living at death 
Posthumous child taking as one of a class, of parent, § 6426. 
§ 6369. 


6341. (2701.) Children unprovided for to succeed, when. When any 
testator omits to provide in his will for any of his children or for the issue of 
any deceased child, unless it appears that such omission was intentional, such 
child or the issué of such child must have the same share in the estate of the 
testator as if he had died intestate, and succeeds thereto as provided in the 


preceding section. 


Avery S01 307. Atwood Estate, 14 U. 1; 45 P. 1086. _ ies 
eihere olan failed to provide in his will This section does not apply to an illegiti- 
for one of his children, and the statute pre- mate child of the testator’s daughter, as there 


sumed that the omission was not intentional, is no common law obligation to provide for an 


tion may be rebutted by extrinsic illegitimate grandchild, 
Pe whether of declarations of the tes- pa v. Neff et al., 48 U. 258; 1384 P. 


tator or collateral facts. 
Coulam v. Doull, 4 U. 267; 9 P. 568; affirmed 


iooeu,. 3; 216. 

6342. (2762.) Share of child unprovided for, how assigned. When any 
share of the estate of a testator is assigned to a child born after the making 
of a will, or to a child or the issue of a child omitted in the will as hereinbe- 
fore mentioned, the same must first be taken from the estate not disposed of 
by the will, if any; if that is not sufficient, so much as may be necessary must 
be taken from all the devisees or legatees, in proportion to the value they may 
respectively receive under the will, unless the obvious intention of the testa- 
tor in relation to some specific devise or bequest or other provision in the will 
would thereby be defeated; in such case such specific devise, legacy, or pro- 
vision may be exempted from such apportionment, and a different apportion- 


ment consistent with the intention of the testator may be adopted. 
Gale Ciy-..C.,. §4.1308. matter which could ste pene ned eee final 
, will’ de no provision for a grand- distribution as provided or in this section. 
acuebier a Tick a eich for contest, but a In re Frandsen’s Will, 50 U. —; 167 P. 368. 
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6343. (2763.) Advancements under three preceding sections. If such 
children or their descendants so unprovided for had an equal proportion of the 
testator’s estate bestowed on them in the testator’s lifetime by way of ad- 


vancement, they take nothing in virtue of the three preceding sections. 
Gala Civ. Cz, $1309 Effect of advancement, §§ 6381, 6421-6425, 
eee“ ‘ 7766. 


6344. (2764.) When devisee dies before testator, descendants take. 
When any estate is devised to any child or other relation of the testator, and 
the devisee dies before the testator, leaving lineal descendants, such descend- 
ants take the estate so given by the will in the same manner as the devisee 


would have done had he survived the testator. 
Cal, Civ. C., § 1310. When death of devisee causes failure of de- 


vise, §§ 6373, 6374. 
6345. (2765.) Devise conveys all testator’s estate. Exception. Every 
devise of land in any will conveys all the real estate of the devisor therein 
which he could lawfully devise, unless it clearly appears by the will that he 


intended to convey a less estate. 
Cal. Civ. C., § 1811: 


6346. (2766.) After-acquired property passes by will. Any estate, right, 
or interest in lands acquired by the testator after the making of his will passes 
thereby and in like manner as if title thereto was vested in him at the time of 
making the will, unless the contrary manifestly appears by the will to have 
been the intention of the testator. Every will made in express terms, devis- 
ing, or in any other terms denoting the intent of the testator to devise, all the 
real estate of such testator, passes all the real estate which such testator was 


entitled to devise at the time of his decease. 
Chik CinG eA) ty elRIee Devise or bequest of all property, § 6361. 


CHAPTER 2. 
INTERPRETATION OF WILLS. 


6347. (2767.) Testator’s intention governs. A will is to be construed 
according to the intention of the testator. Where his intention cannot have 
effect to its full extent, it must have effect as far as possible. 


Cal Civ.C:, 8 1317; 

Will to be considered in its entirety. 

Spencer v. Van Cott, 2 U. 337. 

Where the intention of the testator in respect 
to a matter is clearly expressed, any subse- 
quent expression in order to limit it must be 
clear and intelligible. 

In re Campbell, 27 U., 361; 75 PB. 851. 

In re Bovier Est., 51 U. —; 172 P. —. 

This section controls all other provisions In 
which rules of construction are given, in that 
no rule is to be given effect except to ascer- 
tain the real intention of the testator as ex- 
pressed by him. 
aan re Poppleton’s Estate, 34 U. 285; 97 P. 
A bequest in trust “of all the rest, residue, 


6348. (2768.) 


Intention to be ascertained from will. 


and remainder of my property of every kind 
and nature whatsoever’ for my ‘‘nephews and 
nieces’ as the trustee may determine, is valid. 
In re Dewey’s Estate, 45 U. 98; 1438 P. 124. 
Andrews v. Tuttle, 45 U. 98; 148 BP. 124. 
A will, providing for equal distribution of the 
estate between a son and daughter, except so 
far as sums had been or should be set off 
against the interest of either, justified parol 
evidence that testatrix had borrowed and ad- 
vanced a sum to the son under an agree- 
ment that he should repay it, or, if he failed 
to do so, that it would be regarded as a part of 
his interest in the estate. 
Gene re Pickard’s Estate, 42 U. 105; 129 P. 


In case of uncer- 


tainty arising upon the face of a will as to the application of any of its pro- 
visions, the testator’s intention is to be ascertained from the words of the will, 
taking in view the circumstances under which it was made exclusive of his 


oral declarations. 
Cal. Civ. C., § 1318. 


6349. (2769.) 


Interpretation governed by following rules. 


Imperfect descriptions, etc., § 6370. 
In inter- 


preting a will subject to the law of this state, the rules prescribed by the fol- 
lowing sections of this chapter are to be observed unless an intention to the 


contrarv clearly appears. 
Gal. Civ <Ciy.8 1310. 


6350. 


(2770.) Several wills to be construed together. 


Several testa- 


mentary instruments executed by the same testator are to be taken and con- 


strued together as one instrument. 
Cal. Civ. C., § 1320. 


* ree ma a4 
a q if — Set 
eigen! @ %)' : + 
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—e 


6351. (2771.) Parts of will to be harmonized. All the parts of a will 
be construed in relation to each other and if possible so as to form ane~ 
istent whole; but where several parts are absolutely irreconcilable, the 


=. to its contents in another part of the will. 
Cal. Civ. C., § 1322. 
3 6353. (2773.) When ambiguous or doubtful. Where the meaning of 
__ any part of a will is ambiguous or doubtful, it may be explained by any refer- 


_ ence thereto or recital thereof in another part of the will. ee 


fn Cal Civ. C.; § 1328. church,” the trustee was clearly designated 
Where will directed executors to make over and the beneficiaries were sufficiently de- 

certain property to the “presiding bishop of scribed. ’ ; 
the Church of Jesus Christ of Latter-day Staines v. Burton, 17 U. 331; 53 P. 1015. a 
2 ‘Saints, for the benefit of the members of said ea 


—s- 6354. (2774.) Words taken in ordinary sense. The words of a will 
are to be taken in their ordinary and grammatical sense unless a clear in- 
_ tention to use them in another sense can be collected and that other can be 
ascertained. = 
> Cal. Civ. C., § 1324. a 
«6355. += (2775.) All provisions given effect, if possible. The words of a - 
will are to receive an interpretation which will give to every expression some 


effect rather than one which will render any of the expressions inoperative. 
ee Cals Civ. C., § 1325. 


_-—s« 6356. (2776.) Intestacy to be avoided. Of two modes of interpreting a 


_ will, that is to be preferred which will prevent a total intestacy. 
meer Cal. Civ. C., § 1326. 


«6357. (2777.) + Technical words. Construction. Technical words in a ' 
-_will are to be taken in their technical sense unless the context clearly indi- P 


- cates a contrary intention. 


meeecal Civ, C., § 1327. prevailing at common law, and is a rule of 
This section is merely declaratory of the rule construction only. 
In re Poppleton’s Estate, 34 U. 285; 97 P. 138. 


= 6358. (2778.) Id. Unnecessary. Technical words are not necessary to 
give effect to any species of disposition by will. 

a =. Cal. Civ. C., § 1328. 

a 6359. (2779.) Certain words not necessary to pass fee. The term 
“heirs,” or other words of inheritance, are not requisite to devise a fee, and a 
_ devise of real property passes all the estate of the testator, unless otherwise 
. limited. i re 

ss Cal. Civ. C., § 1329. ; eens heir’ not necessary to transfer a fee, 


ee 6360. (2780.) Property embraced in power passes by will. Real or per- 


sonal property embraced in a power to devise passes by a will purporting to 


devise all the real or personal property of the testator. 


] i Devise passing after-acquired property, etc. 
zs : Civ. C., § 1330 § 6346. ) , 


6361. (2781.) When all testator’s property passes. A devise or be- 
quest of all the testator’s real or personal property in express terms, or in any 
other terms denoting his intent to dispose of all his real and personal prop- 
erty, passes all the real or personal property which he was entitled to dispose 


by will at the time of his death. 
1, Civ. C., § 1331. 


i ee property passes by will, § 


6362. (2782.) Residuary clause. Real property. A devise of the resi- 
. of the testator’s real property passes all the real property which he was 

led to devise at the time of his death not otherwise effectually devised 

s will. 

Civ. C., § 1332. ; 

363. (2783.) Id. Personal property. A bequest of the residue of the 

tor’s personal property passes all the personal property which he was 


x te i Sorte : 
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entitled to bequeath at the time of his death not otherwise effectually be- 


queathed by his will. 
Cal. Civ. C.; § 1833. 

6364. (2784.) Testamentary disposition to “heirs,” “relations,” etc., 
how construed. A testamentary disposition to “heirs,” “relations,” “nearest 
relations,” “representatives,” “legal representatives,” or “personal represent- 
atives,” or “family,” “issue,” “descendants,” “nearest” or “next of kin,” 
of any person, without other words of qualification, and when the terms are 
used as words of donation, and not of limitation, vests the property in those 
who would be entitled to succeed to the property of such person, according to 


the provisions on succession in this title. 
Cal. Civ. C., § 1834. pe. ‘heir’? not necessary to devise a fee, 
§ 6359. 


6365. (2785.) Id. Are words of donation, not limitation. The terms 
mentioned in the next preceding section are used as words of donation, and 
not of limitation, when the property is given to the person so designated 
directly, and not as a qualification of an estate given to the ancestor of such 


person. 
Gals Cly:'C., § 1335. 


6366. (2786.) Words referring to death or survivorship. Words in a 
will referring to death or survivorship simply relate to the time of the testa- 
tor’s death, unless possession is actually postponed, when they must be re- 


ferred to the time of possession. 
Cal. Civ. C., § 1336. 


6367. (2787.) Devise to a class, includes whom. A testamentary dis- 
position to a class includes every person answering the description at the tes- 
tator’s death; but when the possession is postponed to a further period, it in- 
cludes also all persons coming within the description before the time to which 


possession is postponed. 
Cal. Civ. C., § 1337. 


6368. (2788.) When realty deemed personalty. When a will directs 
the conversion of real property into money, such property and all its pro- 


ceeds must be deemed personal property from the time of the testator’s 
death. 

Cal. Civ. C., § 1338. 

6369. (2789.) Unborn child. A child conceived before, but not born 
until after a testator’s death, or any other period when a disposition to a class 
vests in right or in possession, takes, if answering to the description of the 
class. 

Geils Clk, KO5s SBC RE Succession of posthumous child, § 6340. 

_ 6370. (2780.) Correction of imperfect description. When applying a 
will, if it is found that there is an imperfect description, or that no person or 
property exactly answers the description, mistakes and omissions must be 
corrected, if the error appears from the context of the will or from extrinsic 
evidence; but evidence of the declarations of the testator as to his intentions 


cannot be received. 
Cale Civ. Cis) 1340: oe ascertained from words of will, § 


_, 6371. (2791.) When devises and bequests vest. ‘lestamentary dispo- 
sitions, including devises and bequests to a person on attaining majority, are 
presumed to vest at the testator’s death. » 


Cal. Civ. C., § 1341. i Pac tana and annuities due, when, §§ 6394- 


6372. (2792.) Id. When divested. A testamentary disposition, when 
vested, cannot be divested unless upon the occurrence of the precise contin- 
gency prescribed by the testator for that purpose. 

Cal. Civ. C., § 1342. 

_ 6373. (2793.) Death of devisee before testator. If a devisee or legatee 
dies during the lifetime of the testator, the testamentary disposition to him 
fails, unless an intention appears to substitute some other in his place, except 


as provided in § 6344. 
Cal. Civ. C., § 1343. 
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_ 6374. (2794.) Interest \in remainder not affected. The death of a de- 
visee or legatee of a limited interest before the testator’s death does not de- 
feat the interest of persons in remainder, who survive the testator. 

Cala Civ. Co -§ 1344: \ 

6375. (2795.) Conditional disposition. A conditional disposition is one 
which depends upon the occurrence of some uncertain event, by which it is 
either to take effect or be defeated. 

Cal. Civ. C:, § 1845; Conditional will denied probate, when, § 6321. 

6376. (2786.) Condition precedent. A condition precedent in a will is 
one which is required to be fulfilled before a particular disposition takes 


effect. 
Cal Civ. C., § 1346. 


6377. (2797.) Id. When property vests. Where a testamentary dis- 
position is made upon a condition precedent, nothing vests until the condition 
is fulfilled, except where such fulfillment is impossible, in which case the dis- 
position vests, unless the condition was the sole motive thereof, and the im- 
possibility was unknown to the testator, or arose from an unavoidable event 


subsequent to the execution of the will. 
Cals Civ. C., § 1347. 


6378. (2798.) Id. When deemed performed. A condition precedent 
in a will is to be deemed performed when the testator’s intention has been 


substantially though not literally complied with. 
Wal Civ. C.,-§ 1348. 


6379. (2799.) Condition subsequent. A condition subsequent is where 
an estate or interest is so given as to vest immediately, subject only to be di- 


vested by some subsequent act or event. 
Cal. Civ. C., § 1349, 


6380. (2800.) Devise to several. Owners in common. A devise or 


legacy given to more than one person vests in them as owners in common. 
Cal. Civ. C., § 1350. Similar section, § 4873. 


6381. (2801.) Advancements, when ademptions. Advancements or 
gifts are not to be taken as ademptions of general legacies, unless such inten- 
tion is expressed by the testator in writing. 


@aleCiv, C8: 1351; advanced to the son as a gift or to be repaid, 
since in either case an amount equal thereto 
should be first given to the daughter before 
an equal division, in view of the fact that the 
testatrix had the right to give the daughter 
more than she gave the son. 

In re Pickard’s Estate, 42 U. 105; 129 P. 353. 


Advancements, §§ 6343, 6421-6425, 7766. 

Where the testatrix gave the residue of her 
estate to her son and daughter equally, ex- 
cept so far as sums had been or should be set 
off against the interest which either should 
have, it was immaterial whether a sum was 


CHAPTER 3. 
GENERAL PROVISIONS. 


6382. (2802.) Legacies classified. Legacies are distinguished and desig- 
nated according to their nature, as follows: 

1. A legacy of a particular thing, specified and distinguished from all 
others of the same kind belonging to the testator, is specific; if such legacy 
fails, resort cannot be had to the other property of the testator ; 

2. A legacy is demonstrative when the particular fund or personal prop- 
erty is pointed out from which it is to be taken or paid; if such fund or prop- 
erty fails, in whole or in part, resort may be had to the general assets, as in 


case of a general legacy ; 


3. An annuity is a bequest of certain specified sums periodically ; if the 
fund or property out of which they are payable fails, resort may be had to the 


general assets, as in case of a general legacy ; 
4. A residuary legacy embraces only that which remains after all the 


bequests of the will are discharged; 


5. All other legacies are general legacies. 


CalecCive C:,.'$ 1357. 
Legacies payable in one year, §§ 6395, 6396. 
Annuities payable at once, § 6395. 


A clause in a will stating that “it is my fur- 
ther desire that out of the proceeds of said 
estate, leaving the same to the best judgment 


1230 


and discretion of said executors hereinafter 
named, to pay’’ certain sums per month, gave 
to the administrator a reasonable discretion to 
fix the amount at what he deemed sufficient, 
to be paid out of any part of said estate. 

Allen v. Barnes, 5 U. 100; 12 P. 912. 

Bequests of sums of money to wife and sis- 
ter for their natural lives, to be paid by exe- 
eutors monthly, beginning at date of decease, 
constituted annuities commencing at time of 
testator’s death. 
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A bequest of $250 to nurse, to be paid as soon 
as executors had sufficient funds, constituted 
legacy, which was not due until one year af- 
ter testater’s death. 

Id 


The word ‘“‘legacy’? means the money or per- 
sonal property bequeathed by will. A specific 
legacy is something distinguished from the rest 
of the testator’s estate, and it is sufficient if 
it can be specified and distinguished from the 
rest of the testator’s estate at the time of his 


Inere Sears estate, 18<U. 193; 55 BP. 83: . decease. 
In re Campbell, 27 U. 361; 75 P. 851. 
When a 


6383. (2803.) Property chargeable with payment of debts. 
person dies intestate, all his property, real and personal, without any dis- 
tinction between them, is chargeable with the payment of his debts, except 


as otherwise provided by law. 


Wale CivacC.,. § 1358. Property not subject to payment of debts, 


Property subject to payment of debts, §§ §$ 6409, 7644. 
6811, 6405, 6408. 
6384. (2804.) Id. Order in which resorted to. The property of a tes- 


tator, except as otherwise provided by law, must be resorted to for the pay- 
ment of debts and expenses in the following order: 

1. The property which is expressly appropriated by the will for the pay- 
ment of the same; 

2. Property not disposed of by the will; 

3. Property which is devised or bequeathed to a residuary legatee; 

4. Property which is not specifically devised or bequeathed; and, 

5. All other property ratably. 

Before any debts are paid, the expenses of the administration and the 
allowance to the family must be paid or provided for. 

CalrCiv. C:, § 1359*: Not changed by land registration act, § 4980. 

6385. (2805.) Contribution among devisees and legatees. When an 
estate given by will has been sold for the payment of debts or expenses, all the 
devisees and legatees must contribute according to their respective interests 
to the devisee or legatee whose devise or legacy has been taken therefor, and 
the court, when distribution is made, must by decree for that purpose settle 
the amount of the several liabilities, and decree the amount each person shall 
contribute, and reserve the same from their distributive shares, respectively, 
for the purpose of paying each contribution. 

Cal. C., Civ. P., § 1564 

6386. (2806.) Bequest of debt due from executor. Effect. The dis- 
charge or bequest in a will of any debt or demand of the testator against the 
executor named, or any other person, is not valid against the creditors of the 
decedent, but is a specific bequest of the debt or demand. It must be included 
in the inventory, and, if necessary, applied in the payment of the debts. If 
not necessary for that purpose, it must be paid in the same manner and pro- 


portion as other specific legacies. 
Cal. C. Civ. P., § 1448. 


6387. (2807.) Property available for payment of legacies. Order. The 
property of a testator, except as otherwise provided by law, must be resorted 
to for the payment of legacies in the following order: 

1. The property which is expressly appropriated by the will for the pay- 
ment of the legacies; 

2. Property not disposed of by the will; 

3. Property which is devised or bequeathed to a residuary legatee; 


4. Property which is not specifically devised or bequeathed. 
Cal. Civ. C., § 1360. 


6388. (2808.) Id. Legacies to kindred. Legacies to husband, widow, 
or kindred of any class are chargeable only after legacies to persons not re- 


lated to the testator. 
Cal. Civ. C., § 1361. 


6389. (2809.) Abatement by classes. Abatement takes place in any 
class only as between legacies of that class, unless a different intention is 


expressed in the will. 
Cal. Civ. C., § 1361. 


= > See es 


— B, n> ¥ ' : Y re 
6390. (2810.) Sale of property bequeathed. In a specific devise o 
_ legacy, the title passes by the will, but possession can only be obtained frot 
___the personal representative; and he may be authorized by the court to sell 
the property devised and bequeathed, in the cases herein provided. 
BS Cal. civ. C.,§ 1368. =. 
6391. (2811.) Heir’s conveyance good notwithstanding devise, when, — 
The rights of a purchaser or incumbrancer of real property, in good faith and — 
for value, derived from any person claiming the same by succession, are not — 
_ impaired by any devise made by the decedent from whom succession is — 
claimed, unless the instrument containing such devise is duly proved as a will, — 
___and recorded in the office of the clerk of the district court having jurisdiction 
thereof, or unless written notice of such devise is filed with the recorder of 
the county where the real property is situated, within four years after the — 
devisor’s death. 
X CalieCivs Gy, §).1864*. Purchasers in good faith, §§ 4875, 4901. 
6392. (2812.) Duty of legatees for life. Where specific legacies are for — 
life only, the first legatee must sign and deliver to the second legatee, or, if 
there is none, to the personal representative, an inventory of the property, 
expressing that the same is in his custody for life only, and that, on his de- 
cease, it is to be delivered and to remain to the use and for the benefit of the 


second legatee, or to the personal representative, as the case may be. 
Calg lve cGy Se Lob: Termination of life estate, § 7312. i: 


ev 6393. (2813.) Accrual of interest or income. In case of a bequest of 
b the interest or income of a certain sum or fund, the income accrues from the — 
- testator’s death. ne ‘ 
: Call Civ. C., § 1866. ee 

6394. (2814.) Satisfaction of legacy before death. A legacy or gift in 


contemplation, fear, or peril of death may be satisfied before death. 
eal. Civ. .C., § 1367. 


6395. (2815.) Legacies and annuities, when due. Legacies are due and _ 
deliverable at the expiration of one year after the testator’s decease. Annu- 
ities commence at the testator’s decease. As 

Waly Civ. 16 S68. Legacies and annuities distinguished, note tom 
Testamentary dispositions to persons on at- § 6382. = 
taining majority vest, when, § 6571. a 

6396. (2816.) Interest on legacies. Legacies bear interest from the | 

time when they are due and payable, except that legacies for maintenance, or — 


to the testator’s widow, bear interest from the testator’s decease. : - 
Cal. Civ. C., § 1369. i 


6397. (2817.) Intent governs four preceding sections. The four pre- 
ceding sections are in all cases to be controlled by a testator’s express in- 
tention. aa 

Cal. Civ. C., § 1370. _ 
6398. (2818.) Person intended made executor, though not named. 
_ Where it appears, by the terms of a will, that it was the intention of the tes- 
re tator to commit the execution thereof and the administration of his estate 
; to any person as executor, such person, although not named executor, is en- 


titled to letters testamentary in like manner as if he had been named executor. | 
Cale Oliva Cen laid. Person named as executor appointed, § 7578. 


6399. (2819.) Executor cannot appoint executor. An authority to an 
oint an executor is void. % 

eo on. ies ise Similar section, § 7582. eo 
6400. (2820.) Executor must qualify. No person has any power as an 
executor until he qualifies, except that, before letters have been issued, he may 
pay funeral charges and take necessary measures for the preservation orm 


the estate. ae 
: @al.) Civ. C:, § 1378. Payment of funeral expenses, § 7666. ‘ iu 


6401. (2821.) Wills made prior to May 31, 1884, not affected. The | 
provisions of this title do not impair the validity of the execution of any wills 
made prior to the 3lst day of May, 1884, nor affect the construction of any — 


such will. 
SeenGal. Civ.iC., § 1875*. 
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6402. (2822.) What law governs construction of wills. [Except as 
otherwise provided, the validity and interpretation of wills are governed, 
when relating to real property within this state, by the law of this state; 


when relating to personal property, by the law of the testator’s domicile. 
Mont. Civ. C., § 1838. Utah, the court may construe the will affect- 
Validity of foreign wills, § 6324. ing real property and devisees in Utah. 
Proof of foreign will, § 7586. In re Campbell Estate, 51 U. —; 172 P. —. 
Where ancillary administration is 


6403. (2823.) Person killing another not to inherit from such other. 
No person who has been finally convicted of feloniously causing the death of 
another shall-take or receive any property or benefit by succession, will, or 
otherwise, directly, or indirectly, by reason of the death of such person; but 
all property of the deceased and all rights of the defendant upon his death 


shall vest and be determined the same as if the person convicted was dead. 
N. Dak. § 3682. 


had in 


CHAPTER 4. 
SUCCESSION. 
6404. (2824.) Defined. Succession is the coming in of another to take 
the property of one who dies without disposing of it by will. 
Cal. Civ. G., § 1383. 
6405. (2825.) Property passes to heirs. The property, both real and 


personal, of one who dies without disposing of it by will, passes to the heirs 
of the intestate, subject to the control of the court, and to the possession of 
any administrator appointed by the court for the purpose of administration. 


@ala Civ. C.5-§ 1384. 

Payment of debts, §§ 6383, 6408. 

Under provisions of this section, upon death 
of an intestate, all his real and personal prop- 


tion, the payment of debts against the estate 
and rights of widow and minor children 
therein. 

Snyder v. Murdock, 20 U. 407; 59 P. 88. 


erty passes to his heirs, subject to administra- 


6406. (2826.) Wife’s interest in husband’s real porperty. One-third in 
value of all the legal or equitable estates in real property possessed by the 
husband at any time during the marriage, and to which the wife had made no 
relinquishment of her rights, shall be set apart as her property in fee simple 
if she survive him; provided, that the wife shall not be entitled to any interest 
under the provisions of this section in any such estate of which the husband 
has made a conveyance when the wife, at the time of the conveyance, is not 
or never has been a resident of the territory or state of Utah. Property dis- 
tributed under the provisions of this section shall be free from all debts of the 
decedent, except those secured by mechanics’ or laborers’ liens for work or 
labor done or material furnished exclusively for the improvement of the same, 
and except those created for the purchase thereof, and for taxes levied there- 
on. The value of such part of the homestead as may be set aside to the widow 
shall be deducted from the distributive share provided for her in this section. 
In cases wherein only the heirs, devisees, and legatees of the decedent are in- 
terested, the property secured to the widow by this section may be set off 
by the court in due process of administration. 


Iowa, McClain’s An. C. (1888) § 3644*. 
Limitation on devise by married man, § 63811. 


Neither dower nor courtesy in this state, § 
12. 


uary 4, 1896), to January 1, 1898, when it was 
modified by §§ 2826, 2832, R. S. 1898. 
Hilton v. Thatcher, 31 U. 360: 88 P. 20. 
Hilton v. Stewart, 31 U. 255: 87 P. 900. 


Widow’s statutory interest not additional, § 
6408, sub. 1. 


Relinquishment of insane wife’s interest, § 
7819. 


DOWER RIGHT AND WHO ENTITLED: 


By virtue of the organic act, the common law 
respecting dower was in force during all the 
time that Utah remained a territory (from Sep- 
tember 9, 1850, to January 4, 1896), except 
when abolished by territorial statute (from 
February, 1872, to March 3, 1887); being re- 
stored by congress on said last named date. 
By Virtue of Con. art. 24, sec. 2, it remained 
in force from the admission of the state (Jan- 


Norton v. Tufts, 19 U. 470; 57 P. 409. 

_The dower right of a widow, whose husband 
died after January 1, 1898, in land which he 
conveyed without her consent in 1888, is not 
abrogated by § 6412, providing that there shall 
be no courtesy nor dower in the state, in view 
of § 6406, giving the widow one-third of all 
the real property possessed by the husband 
during marriage to which she made no relin- 
quishment of her rights. 

Hilton v. Thatcher, 31 U. 360; 88 P. 20, 

Hilton v. Stewart, 31 U. 355; 87 P. 900. 

A plural wife acquires no dower right in her / 
husband’s property, and has no rights of in- | 
heritance. | 

Raleigh v. Wells, 29 U. 217; 81 P. 908. | 
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A sealing ceremony in accordance with the 
usages of the Mormon church constituted the 
parties husband and wife, so as to entitle the 
woman to dower; though the ceremony was 
performed in contemplation of her immediate 
decease and solely for her celestial advantage. 
There was no cohabitation, a church divorce 
Was granted on her recovery, and she soon 
married again, living with her second husband 
pearly thirty years and bearing him ten chil- 

ren. 

Hilton vy. Roylance, 25 U. 129; 69 P. 660. 

Stewart v. Hilton, 25 U. 160; 69 P. 11384. 

In an action for dower, the burden is upon 
the wife to establish a valid marriage, where 
validity of the marriage is put in issue. 

Hilton v. Snyder, 37 U. 384; 108 P. 698, 

In a wife’s action to establish her dower 
right in property which her husband sold, judg- 
ments in similar actions against other gran- 
tees and in an action against the administra- 
tor of the estate for a wife’s portion, are inad- 
missible to establish the marriage, and that she 
was his wife at the time of his death and of 
the conveyances. 

Id 


There is no dower in unpatented mining 
claims. 
Black v. Elkhorn Mining Co., 163 U. S. 445. 


ITS LIABILITY TO CLAIMS, TAX, ETC.: 


The wife’s dower right in her husband’s 
property is subject to a purchase money claim. 
Wherritt v. Dennis, 48 U. 309; 159 BP. 534. 
A wife’s interest in her husband’s property 
other than homestead is subject to mechanic’s 

lien claim. 

Langton Lime & C. Co. v. Perry, 48 U. 112; 
159 BP. 49. 

Langton v. Smith, 48 U. 112; 159 P. 49. 

The property herein granted to the widow is 
not received by her under the succession stat- 
utes, and is not subject to inheritance tax 
where she takes by right of this section. 

In re Bullen’s Estate, 47 U. 961; 151 P. 533. 

But where she takes under her husband’s 
will, even though the amount is compromised, 
it is subject to inheritance tax. 

In re Osgood’s Estate, 51 U. —; 172 P. —. 

Where a wife owned a contingent interest 
under this section and joined with her hus- 
band in giving a warranty deed, her warranty 
is personal to grantee and he only may sue on 
it. 

H. T. & C. Co. v. White House, 47 U. 3238; 
154 P. 950. 


ITS PROPORTION OR VALUE: 


Where the estate is solvent and out of debt, 
the value of such part of the homestead as 
may be set aside to the widow should be 
deducted from her distributive share; she 
cannot have both unless such design on the 
part of the testator clearly appears from the 
will. 

In re Little’s Estate, 22 U. 204; 61 P. 899. 

Under § 2741, C. L. 1888, the widow is not put 
to her election, but takes one-third of the 
real property of the intestate in fee and 
one-third of the personal property, as well as 
a dower interest of the estate for life in one- 
third of all the intestate’s realty. 

Knudsen v. Hannberg, 8 U. 203; 30 P. 749. 

Sec. 676 of the Compiled Laws of 1876 gives 
the widow of an intestate a life interest in the 
homestead, with remainder over to the chil- 
dren of the deceased. : 

Dooly v. Stringham, 4 U. 107; 7 P. 405. 

A widow cannot complain of a conveyance 
of land made by her husband without her 
knowledge upon the eve of marriage, and in 
contemplation of it, where he held the land as 
a mere trustee for the grantees, his sons. 

Wilson v. Wilson, 31 U. 169; 89 P. 643. — 

Under this section the widow is not entitled 
to have the value of her interest set apart; 
her interest being in ene nature of an in- 
cumbrance on each parcel. 

In re Park’s Estate, 31 U. 255; 87 P. 900. 

A contract to purchase real estate signed by 
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husband alone is not enforcible after his death 
so far as wife’s one-third is concerned. 

Free v. Little, 31 U. 449; 88 P. 407, 

A testator having disposed of his personal 
property by will, and the widow having re- 
nounced the will, she cannot claim an interest 
in the personalty as distributee under § 6408. 

In re Little’s Estate, 22 U. 204; 61 P. 899. 

A married man cannot legally devise away 
from jhis wife more than two-thirds of his 
legal and equitable estate in real property. 

In re Little’s Estate, 22 U. 204; 61 P. 899. 

Free v. Little, 31 U. 449; 88 P. 407. 

The right to dispose of homestead property 
by will is limited to such estates as exceed 
the homestead limit in value. 

Knudsen v. Hannberg, 8 U. 203; 30 P. 749. 

In re Little’s Estate, 22 U. 204; 61 PB. 899. 

Where a widow entitled under Comp. Laws 
1876, § 703, to a life interest in one-fourth of 
her husband’s estate, agreed to receive prop- 
erty in lieu of that interest, and the agreement 
Was approved by the commissioner appointed 
to make partition, and his report was confirmed 
by the decree of distribution, the widow took 
the property in fee, and her grantee could hold 
it free from the claims of other heirs. 

Shaw v. Hays, 47 U. 14; 151 PB. 3837. 

Rockwell vy. Hays, 47 U. 14; 151 P. 387. 


ITS>EOSS_ BY ESTOPPEL SEG: 


A marital separation by mutual agreement, 
even if followed by adultery, was not sufficient 
at common law to disendow. the wife, until the 
husband, by offering to take her back, had 
withdrawn from the contract of separation, and 
the wife had thereupon refused such offer. 

Nortonv.; Eufts,.19) Uz 470-37 Peo: 

A widow may, by mere silence, estop herself 
from claiming dower in husband’s estate; but 
where a concealment by silence is relied upon 
for estoppel, the party against whom estoppel 
is claimed must have knowledge of the facts. 

Id. 


An instrument, whereby a wife released her 
one-third interest for a sum of money on an 
understanding that the husband should apply 
for a divorce and that the wife should make 
no defense thereto, was void as against public 
policy. 

In re Bell’s Estate, 29 U. 1; 80 P. 615. 

Palmer vV.sralmer. 26) Unsdla(2ePemse 


Complainant was married and afterwards, in 
1873, she and her husband obtained a purported 
church divorce. They lived apart thereafter 
until 1900, when the latter died. The complain- 
ant never asked for or received aid from him, 
and they both lived as unmarried persons, and 
complainant went by her maiden name until 
1875, when she married another man in the 
Same city, and complainant thereafter was 
known by the name of her second husband and 
joined him in conveyances, which were re- 
corded, and complainant raised a large family 
by her second husband. After the alleged di- 
vorce her first husband conveyed the property 
in controversy as an unmarried man. At least 
six months before his death, complainant was 
informed of a decision of the court holding 
church divorce invalid, but continued to live 
with her second husband as husband and wife; 
held, complainant was estopped as against 
bona fide grantees of her husband, after their 
alleged divorce, or purchasers therefrom, from 
claiming dower in the land sold by him. 

Hilton v. Sloan, 37 U. 359; 108 P. 689. 

The wife’s right to dower is not affected by 
the husband’s representations upon selling the 
land that he is unmarried unless she permits 
innocent persons to deal with him in good 
faith with actual or constructive knowledge 
of his representations. 

Id. 

One purchasing land from another, who was 
entitled to invoke an estoppel as against claim- 
ants thereto, may himself rely on the estoppel, 
though he had knowledge of the facts when 
purchasing which would have prevented his 
grantor from invoking estoppel, had the lat- 
ter known them. 

Id. 


(2827.) When widow to elect between will and distributive share. 


If the husband shall make any provision by will for the widow, such provision 
shall be construed to be in lieu of the distributive share secured by the next 
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preceding section, unless it shall appear from the will that the decedent de- ie 
signed the testamentary provisions to be additional to such distributive share, — 


in which case the widow shall be presumed to have accepted both such testa- 


mentary provisions and such distributive share. If, however, it does not ap- 


pear from the will that its provision for the widow is additional, then the — 


widow shall be conclusively presumed to have renounced such provision, and 
to have accepted her distributive share, unless within four months after the 
admission of the will to probate, or within such additional time before distri- 
bution as the court may allow, she shall, by written instrument filed with the 
clerk of the court, accept the testamentary provision, which acceptance shall 
be construed to be a renunciation of her distributive share. In the event that 
the wife shall be insane or incompetent, or absent from the state, an election 
shall be made for her by a general guardian, if she have one, or by a special 
guardian for the purpose, appointed by the court. 


A testator having disposed of his personal the personalty as distributes under the pro- 
estate by will, and the widow having re- visions of § 6408. 
nounced the will, she cannot claim interest in In re Little’s Estate, 22 U. 204; 61 P. 899. 


6408. (2828.) Succession in absence of will and of marriage contract. 
When any person having title to any estate not otherwise limited by marriage 
contract dies without disposing of the estate by will, it is succeeded to and 
must be distributed, unless otherwise expressly provided in this title, or in the 
probate code, subject to the payment of his debts, in the following manner: 


1. Surviving husband or wife; with children or issue. If the decedent 
leave a surviving husband or wife, and only one child, or the issue of one child, 
in equal shares to the surviving husband or wife, and child or issue of such 


child; if the decedent leave a surviving husband or wife, and more than one | 


child living, or one child living and the issue of one or more deceased chil- 
dren, one-third to the surviving husband or wife, and the remainder in equal 
shares to his children, and to the issue of any deceased child, by right of rep- 
resentation; but if there be no child of the decedent living at his death, the re- 
mainder goes to all of his lineai descendants; and if all of the descendants are 
in the same degree of kindred to the decedent, they share equally, otherwise 
they take according to the right of representation ; provided, that the share in 
the legal and equitable estates in real property of which an intestate husband 


died possessed, secured by this section to his widow, shall not be additional | 


to the interest in such estate provided for her in § 6406. 


When husband or wife inherits all, sub. 5, hereunder. 


2. Issue, but no surviving husband or wife. If the decedent leave no 


surviving husband or wife, but leave issue, the whole estate goes to such is- 


sue, and if such issue consists of more than one child living, or one child liv- 
ing and the issue of one or more deceased children, then the estate goes in 
equal shares to the children living, or to the child living, and the issue of the 
deceased child or children by right of representation ; 


3. Surviving husband or wife; no issue; when father, etc., inherit. If 


the decedent leave no issue, all of the estate, real and personal, of which the 


decedent died seized or possessed, if not over $5,000 in value, exclusive of 
debts and expenses, goes to the surviving husband or wife; and if over that 
value, $5,000 in value thereof goes to the surviving husband or wife, and the 
excess goes one-half to the surviving husband or wife, and the other half to 
the decedent’s father and mother, in equal shares, and if either be dead, the 


whole of said half goes to the other; if there be no father nor mother, then 


one-half of such excess goes in equal shares to the brothers and sisters of the © 


decedent, and to the children of any deceased brother or sister, by right of 
representation; if the decedent leave no issue, nor husband, nor wife, the 
estate must go to his father and mother in equal shares, or if either be dead, 
then to the other; ; 


When father and mother Inherit. 
Jones v. Jones, 12 U. 72; 41 P. 563. 


4, When brothers and sisters inherit all. If there be neither issue, hus- 
band, wife, father, nor mother, then in equal shares to the brothers and sis- 
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_ ters of the decedent, and to the children of any deceased brother or sister, by 
_ right of representation ; 
= 5. When husband or wife inherits all. If the decedent leave a surviving 
husband or wife, and neither issue, father, mother, brother, nor sister, the 
whole estate goes to the surviving husband or wife; 


6. When no immediate family, next of kin inherit. If the decedent leave 
neither issue, husband, wife, father, mother, brother, nor sister, the estate 
must go to the next of kin, in equal degree, excepting that when there are two 
or more collateral kindred in equal degree, but claiming through different an- 

__cestors, those who claim through the nearest ancestors must be preferred to 
those claiming through an ancester more remote. 


7. Death of child under age; other children succeed. If the decedent 
_ leave several children, or one child and the issue of one or more children, and 
any such surviving child dies under age, and not having been married, all 
the estate that came to the deceased child by inheritance from such decedent 
descends in equal shares to the other children of the same parent, and to the 
issue of any such other children who are dead, by right of representation; 


8. Death of child under age; when issue of other children succeed. If, 
at the death of such child who dies under age, not having been married, all 
the other children of his parents are also dead, and any of them have left issue, 

_ the estate that came to such child by inheritance from his parent descends to 
the issue of all other children of the same parent; and if all the issue are in 
the same degree of kindred to the child, they share the estate equally, other- 
wise they take according to the right of representation; 


3 9. When estate escheats to school fund. If the decedent leave no hus- 
band, wife, nor kindred, and there be no heirs to take the estate or any portion 
thereof, the same shall escheat to the state for the benefit of the school fund. 


SN 
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CalwCiv. -C.,.$ 1386*. 
Person feloniously causing death of another 
not to inherit from deceased, § 6403. 

Effect upon will of subsequent marriage; 
marriage contract, § 6334. 


The portion which a widow receives under 
this section over the portion allowed to her 
by § 6406 is received as an heir, and is sub- 
ject to inheritance tax. 

In re Bullen’s Estate, 47 U. 96; 151 P. 538. 


6409. (2829.) Homestead exemption. Debts. A homestead consisting 
of lands and appurtenances not exceeding in value the sum of $2,000, and $250 
additional for each minor child, together with all the personal property ex- 
empt from execution, shall be wholly exempt from the payment of the debts 
of the decedent, and shall be the absolute property of the surviving husband or 
wife and minor children, or of the minor children in case there be no surviving 
husband or wife, to be set apart on petition and notice, at any time after the 

return of the inventory; provided, that the homestead selected shall be sub- 
ject to any incumbrances given for the purchase price or by the consent of 
both husband and wife, and to mechanics’ liens. This section shall not be 
construed to prevent the disposition by will of the homestead and exempt 


personal property. 


e Cal. C. Civ. P., §§ 1465*, 1468*. 
+ Homestead exemption to be provided for, 
ier@on. art. 22, sec. 1. : 
Property exempt from taxation, § 6925. 
Payment of incumbrance on homestead, 8 

7668. 
3 Homestead provisions, §§ 2862-2882. _ 
y Homestead of decedent, use, distribution, §§ 
+7648, 7644. 

The right to dispose of homestead property 
by will is limited to such estates as exceed the 

homestead limit in value. 

Knudsen v. Hannberg, 8 U. 203; 30 P. 749. 

In re Juittle’s Estate, 22 U. 204; 61 P. 899. 

The provisions of this section and §§ 7643, 
7644, should be construed together, and where 
the estate is less than $1500 in value, the ex- 
--penses of the last sickness, funeral charges, 
-_ete., should be paid before any distribution. 
; In re Thorn’s Hstate, 24 U. 209; 67 P. 22. 
“a Where decedent left real estate valued at 
$4,000 and exempt personal property, his widow 


6410. 


and his only minor child were entitled under 
the provisions of this section to have a home- 
stead of the value of $2,250, and the exempt 
personal property set apart to them. 

ALG re Syndergaard’s Hstate, 31 U. 490; 88 P. 


Homestead not subject to mechanics’ liens. 

Volker L. Co. v. Vance, 32 U. 74; 88 P. 896. 

Where a homestead is set apart to the wife 
and the minor child, it becomes theirs abso- 
lutely, and was not subject to be reopened and 
and further administered because at a subse- 
quent time the value of the property set aside 
exceeded the limit of the exemption. 

In re Bedford’s Estate, 34 U. 24; 95 P. 518. 

The homestead belongs to the heirs to whom 
it is set apart, and the heirs who were of age 
at the time of the death of intestate or at the 
time the homestead was set apart had no inter- 
est therein. 

Christensen v. Robinson, 35 U 67; 99 P. 458. 


(2830.) Id. Ownership. Partition. The homestead and ex- 
empt personal property shall belong to the surviving husband or wife and 
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. 
minor children; or, if there be no minor children, to the surviving husband or 
wife; or, if there be no surviving husband or wife, to the minor children. If 
the surviving husband or wife again marries, or when all of said minor chil- 
dren arrive at the age of majority, the homestead may be partitioned, one- 
half to the surviving husband or wife and the other half to the said children. 
The interest of the surviving husband or wife or of any child in the homestead 
may be disposed of by will, or shall pass by succession in the proportions 
aforesaid as other real property, but partition shall not be made except at 
such times as in this section provided. 

Cal.-C. Civ. P., § 1468*. 

6411. (2831.) Id. Value deducted from share of survivor. The value 
of such part of the homestead and exempt personal property as may be set 
aside to the surviving wife or husband or minor children shall be deducted 


from the distributive share provided for such survivors. 
In re Little’s Ustate, 22 U. 204; 61 P. 899. 


6412. (2832.) Dower and curtesy. 
curtesy in this state. 


Cal. Civ. C., § 1387, 
rights, note to § 6406. 

6413. (2833.) Illegitimate children to inherit, when. Every illegitimate 
child is an heir of the person who acknowledges himself to be the father of 
such child; and in all cases is an heir of his mother; and inherits his or her 
estate, in whole or in part, as the case may be, in the same manner as if he 
had been born in lawful wedlock. The issue of all marriages null in law, or 


here shall be neither dower nor 


Decisions on dower and wife’s statutory 


dissolved by divorce, are legitimate. 


Legitimation by acknowledgment, § 19. 
eo of failure to provide for child, §§ 6340- 

43. 

Inheritance of polygamous children, §§ 6428- 
6430. 

Act Utah, 1852, § 25, permiting illegitimate 
children to inherit from the father, was valid 
under the organic act, and was not abrogated 
by act of congress, July 1, 1862, annulling all 
acts passed by the legislature of Utah ‘‘which 
establish, support, maintain, shield, or counte- 
nance polygamy.” 

Cope v. Cope, 187 U. S. 682; reversing same 
ease, 7 U. 63; 24 P. 677. 

Vee h., (AQ Rar 24a ee P. 


See Chapman v. Handley, 
673. 
dn re Pratt Estate, 7 U. 278; 26 P. 567. 
A bachelor who takes an illegitimate child 
into his family, and acknowledges it to be his 
own, gives such child right of inheritance. 
ins re Garr’s Estate, ‘31 U. 57; 86 PB. 757. 
Under § 64380, the father of a child born 


6414. (2834.) 


Inheritance from illegitimate child. 


of a plural marriage, who has publicly ac- 
knowledged the child and cared for him in his 
ae family as his son, may inherit from such 
child. 

Bera ech v. District Court, 41 U. 279; 125 P. 


A father who went to the hospital before 
the child was born and made arrangements 
for the care of the mother during her confine- 
ment and paid the expense therefor, and who 
in a few weeks after the birth of the child 
acknowledged it as his own and who demand- 
ed the custody of the child, who, under oath 
in a petition for habeas corpus for the cus- 
tody of the child and in open court, acknowl- 
edged the child as his own, openly and publicly 
acknowledged the child. 

Harrison v. Harker, 44 U. 541; 142 P. 716. 

Where the parents of an illegitimate child 
SO the child becomes legitimate. 


If an illegitimate 


child dies intestate, without lawful issue, his estate goes to his mother, or, in 
case of her decease, to her heirs at law. 
Cal. C. Civ. P., § 1388*. 

6415. (2835.) Degrees of kindred, how computed. The degree of kin- 
dred is established by the number of generations, and each generation is 
called a degree. 

Cal. Civ. C., § 1389. 

6416. (2836.) Id. Lineal and collateral. The series of degrees forms 
the line; the series of degrees between persons who descend from one another 
is called direct or lineal consanguinity, and the series of degrees between per- 
sons who do not descend from one another, but spring from a common an- 
cestor, is called the collateral line or collateral consanguinity. 

Cal. Civ. C., §. 1390. 

6417. (2837.) Id. Ascending and descending. The direct line is di- 
vided into a direct line descending and a direct line ascending. The first is 
that which connects the ancestor with those who descend from him The 
second is that which connects a person with those from whom he descénde 

Gal. Civ. Ci, § 1891, 

6418. (2838.) Id. In direct line. In the direct line there are as many ; 

degrees as there are generations. Thus the son is, with regard to the father, 


gree; Ais ends in the second and vice versa with regard 
e father and grandfather toward the sons and grandsons. 

Civ. C., § 1392. Ls 
= 6419, (2839.) Id. In collateral line. In the collateral line the degrees 
ae -e counted by generations, from one of the relations up to the common an- 
: cestor and from the common ancestor to the other relations. In such compu- — 
_ tation the decedent is excluded, and the relative included, and the ancestor 
counted but once. Thus, brothers are related in the second degree; uncle and 


nephew i in the third degree; cousins-german in the fourth, and so on. 
EGCall.Civ...C.,. § 1393. 


6420. (2840.) Kindred of the half-blood inherit equally. Kindred of 
the half-blood inherit equally with those of the whole-blood in the same de- 
_ gree, unless the inheritance comes to the intestate by descent, devise, or gift 1. < 
_ of some one of his ancestors, in which case all those who are not of the be / 


: of such ancestor must be excluded from such inheritance. 
Cal. Civ. C., § 1394, Amy v. Amy, 12 U. 278; 42 P. 1121. 


Children of decedent’s father by another The phrase ‘‘of the blood” includes half-blood 
mother cannot inherit from decedent’s prop- as well as whole blood. : 
erty which descended to him from his mother Gardner’s Estate v. Gardner et al., 42 U. 
and a half-sister on his mother’s side. 40; 129 P. 360. 


z _ 6421. (2841.) Advancements deducted from share. Any estate, real or 
personal, given by the decedent in his lifetime as an advancement to any child, c 
or other lineal descendant, is a part of the estate of the decedent for the pur- 
- poses of division and distribution thereof among his issue, and must be taken 
“oH such child or other lineal descendant toward his share of the estate of the 
- decedent. 
Berea. Civ. C.,-§° 1395. Advancements, §§ 6343, 6381, 7666. Tae 
6422. (2842.) Excess not refunded. If the amount of such. advances a 
ment exceeds the share of the heir receiving the same, he must be excluded — 
_ from any further portion in the division and “distribution of the estate, but he 
must not be required to refund any part of such advancement; and, if thes 
amount so received is less than his share, he is entitled to so much more as gi 


will give him his full share of the estate of the decedent. 
Beal. Civ. C.,, § 1396. 
Cited in: In re Pickard’s estate, 42 U. 105; 129 P. 353. 


6423. (2843.) Advancements defined. All gifts and grants are made as 
. advancements, if expressed in the gift or grant to be so made, or if charged _ 
ete writing by the decedent as an advancement, or acknowledged in writing 
as such by the child or other successor or heir. 
3 a Cal. Civ. C., § 1397. 
s 6424. (2844.) Value of advancements, how determined. If the value oom Ss 
the estate so advanced is expressed i in the conveyance, or in the charge thereof 
__ made by the decedent, or in the acknowledgment of the party receiving it, it 
must be held as of that value in the division and distribution of the estate; 
_ otherwise, it must be estimated according to its value when given, as nearly 
as the same can be ascertained. ; 
paCale Civ. C., § 1398. '¢ 
6425. (2845.) Advancements charged to issue of heirs. If any child, or 
other lineal descendant receiving an advancement, dies before the decedent, 
leaving issue, the advancement must be taken into consideration in the divi- 
— sion and distribution of the estate, and the amount thereof must be allowed 
accordingly by the representatives of the heirs receiving the advancement, 
mi in like manner as if the advancement had been made directly to them. 
So Cal, Civ. C., § 1299. 


6426. (2846.) Inheritance by representation. Posthumous children. 
inheritance or succession by “right of representation” takes place when the 
Re de: cendants of any deceased heir take the same share or right in the estate 
other person that their parents would have taken if living. Posthumous 
en are considered as living at the death of their parents. 

fal Civ GC), $1403). Succession of posthumous child, §§ 6340, 6369. 
!, (2847.) Aliens may take. Aliens may take in all cases by suc- 
as well as citizens; and no person capable of succeeding under the 
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provisions of this title is precluded from such succession by reason of the 
-alienage of any relative. . f ia 
"_, Gal. Giv. C., §°1404*. Foreign will, §§ 6324, 6402, 7586. 


: 6428. (2848.) Inheritance by issue of polygamous marriages. Sec. 6413 
included when first enacted and effectually operated at all times thereafter 
and now operates to include the issue of bigamous and polygamous marriages, 
and entitles all such issue to inherit, as in said section provided, except such | 
— as are not included in the proviso of § 11 of the act of congress called the 
 “Edmunds-Tucker act,” entitled “An act to amend an act entitled, ‘An act ~ 
to amend § 5352’ of the Revised States of the United States, in reference to 


_ bigamy and for other purposes.” 
__ Inheritance of illegitimate children, § 6413, and note. 


6429. (2849.) Id. Cases heretofore determined. New trial. In all 
__cases involving the rights of such issue to so inherit, heretofore determined 
adversely to such issue in any of the courts of the territory of Utah, a motion 
for a new trial or rehearing shall be entertained, on application of such issue 
_ who was or were parties, at any time before the 10th day of March, 1897; and 
the case or cases in which said motion is so directed to be heard shall be 
_ deemed transferred to the court of the state of Utah corresponding to that of _ 
_ the territory of Utah in which such adverse decision was made, and the courts __ 
_ shall thereupon proceed to hear and determine said motion, and if granted, 
_ to proceed to hear and determine the case or cases without prejudice from 
_ the lapse of time since the former hearing or any prior determination of a 
like motion; provided, that this section shall not be construed to affect the 
§ Bets of bona fide purchasers from any such parties before the approval of 
minis title. 
In enacting this section the legislature as- judicial determination, is unconstitutional and 
sumed a control over the judiciary not war- void. 


ranted by the constitution, and such a statute, In re Handley, 15 U. 212; 49 P. 829. 
destroying vested rights and the finality of 


«6430. = (2850.) Polygamous issue born on or prior to January 4, 1896, 
legitimated. The issue of bigamous and polygamous marriages, heretofore 

ntracted between members of the Church of Jesus Christ of Latter-day 
_ Saints, born on or prior to the 4th day of January, A. D. 1896, are hereby le- 
- gitimated; and such issue are entitled to inherit from both parents, and to 
have and enjoy all rights and privileges to the same extent and in the same 


manner as though born in lawful wedlock. 
Legitimation by acknowledgment, §§ 19, 6413. Rohwer vy. District Court, F ; 
Succession of illegitimate child, §§ 19, 6413. 671. 1 eee 
This section applies only to the issue of Mor- It was not until the enactment of this sec- 
- mon church plural marriages and not to chil- tion in 1896 that the children of such marriages 
dren illegitimate at common law, and the father were legitimate for all purposes, hence such 
of the child born of a plural marriage who has’ a child would not inherit from its grandfather, 
_ publicly acknowledged the child and has cared who died December 25, 1882. “sy 
for him in his own family as his son, may in- Mansfield v. Neff et al., 48 U. 258; 184 P. 1160. 
-herit from such child. 


a 
: a 


TITLE 117. 
CODE OF CIVIL PROCEDURE. 


CHAPTER 1. 
PRELIMINARY PROVISIONS. 


c _ 6441. (2851.) Name of title. This title shall be known as the Code of _ 
ee civil Procedure. at 
' 6442. (2852.) But one form of civil action. There is in this state but 
one form of civil action for the enforcement or protection of private rights _ 
and the redress or prevention of private wrongs. i 


a 


Cal. C. Civ. P., § 307. Law and equity may be administered in the _ 
Joinder of actions, § 6567. same action, Ronee art 8, sec. 19. Soros ea oe As 
Recovery on one of two counts, note to § When there is a variance between rules of 


eee 


. PROCEDURE—LIMITATIONS—IN GENERAL, - 


a Ae 
on law and of equity, the rules of equity 

all prevail, § 5839. 

The code applies to and governs all pleadings, 
modes, and forms at law and in equity. 

Houtz v. Gisborn, 1 U. 173. 

While all the forms of action have been abol- 
ished by the code, the inherent distinction be- 
tween legal and equitable causes of action, 

and the remedies appropriate to each, are not 
changed. 

Zeile v. Moritz, 1 U. 283. 

Kahn v. Old Telegraph M. Co., 2 U. 174. 


6443. (2853.) Parties, how designated. 


ya = ‘ 
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Hamner v. Ballantyne, 13 U. 325; 44 P. 704. 

While distinctions as to forms of actions are — 
abolished, the distinction as to causes of ac- 
tions remains. Plaintiff cannot in one count 
rely upon false imprisonment and malicious 
prosecution. 

Johnston v. Meaghr, 14 U. 426; 47 P. 861. 

Only one cause of action can arise out of a 
promise or imposed duty, though the pleader 
may state the facts in different ways. 

Williams v. Nelson, 45 U. 255; 145 P. 39. 


In such action the party com- 


plaining is known as the plaintiff, and the adverse party as the defendant. 


Cals Cue Civ..-bs, $208). 
Parties to actions, §§ 6495-6520. 


6444. 


(2854.) Special issues may be tried by jury. 


Title not changed in consequence of an ap- 
peal, § 6993. 


In a case where 


neither party can, as of right, require a trial by jury of an issue of fact arising 
upon the pleadings, or where a question of fact, not in issue upon the plead- 
ings, is to be tried, an order for the trial thereof by a jury may be made, stat- 
ing distinctly and plainly the question of fact to be tried. Such an order is the — 


only authority necessary for the trial. 


CalnG. Civ. P-§ 309%. 

What issues to be tried by jury, what by the 
court, § 6781. 

pe rtcrion of special findings to jury, § 


Verdict general or special, § 6820. 

Where jury is advisory merely, 
not binding on the court. 

Smith v. Richardson, 2 U. 424. 

Toltec Ranch Co. v. Cook, 24 U. 453; 67 P. 
1123. 


verdict is 


CHAPTER 2. 


Grand Central M. Co. v. Mammoth M. Co., 29 
WU. 4905783 BP. 648: ‘ . 
Where a case, before the rendition of ver-— 
dict, is treated by the parties and the court 
as one triable by a jury, the judge should ren- 
der judgment on the verdict, and should not 
make findings and judgment at variance there- 
with. ; 
Houston v. Hechler, 47 U. 215; 152 P. 726. 
Naylor v. Jensen, 38 U. 3105 1138 Pyiae 
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LIMITATIONS—IN GENERAL. 
6445. (2855.) Actions to be commenced within periods prescribed. a : 


Wale C.eCiv., P.,§ 312. 
Se Easement acquired in twenty years, note to 
am § 6456; boundary, twenty years, note to § 6456. 
. Adverse possession of water for seven years, 
= note to § 3450. 
Possession open, continuous, etc., and taxes 
paid, § 6456, and note. 
Limitations not affected by the general re- 
al of 1898, § 5834. : 
Ea arense Be auts of limitations must be 
pleaded; by whom, and how, § 6602, and note. 
No right of action unless seized or possessed 
“4 within seven years, §§ 6449, 6450. 
The word ‘“‘action’’ construed, § 6492. 


WHEN STATUTE BEGINS TO RUN: 


‘ statute of limitations should be enforced 
= Pe chy on the presumption that the debt has 
- been paid but because it is essentially a stat- 

ute of repose; it should be viewed as a wise 
and beneficial law rather than as a discredit- 
efense. 
Bane v. Mount, 13 U. 108; 44 P. 1036. 

When the breach of a contract consists in 
a failure to pay over money balances due 
thereunder, the liability falls upon the default- 
ing party, when such failure occurs. i 

Victor Sewing Machine Co. v. Crockwell, 2 U. 
557; 112 U. S. 676, 688. ‘ 

Statute begins to run from time owner wee 
deprived of his property, notwit neta ndin et s 
ignorance of defendant’s wrongful act, defen- 
dant having practiced no deceit or concealment. 

Dee v. Hyland, 3 U. 308; 3 P. hen : 
Statute of limitations does not begin se pan 
against patentee of land from United States oF 
a fore issuance of patent; date of final paymen 
ae Ti govern. 
han ed Boley, 7 U. 64; 24 P. 755; overrul- 
t ze 


le C 6 U. 308; 22 P. 311. 


Civil actions can be commenced only within the periods prescribed in the 
three succeeding chapters, after the cause of action shall have accrued, except 
where in special cases a different limitation is prescribed by statute. 


But see Toltec Ranch Co. v. Babcock, 24 — 
U. 183; 66 P. 876; affirmed 191 U. Ss 5322 : 
Where an insurance policy provided that no | 
suit should be sustainable until after an award 
should have been made, nor unless such action 
was commenced within twelve months from the 
date of the fire, and no time was limited within 
which the award should be made, and suit was _ 5 
begun more than a year after the fire; held, © 
that it was not barred by the statute of limi- _ 
tations. Eve 
Hong Sling v. Royal Insurance BS : 
30°P. Ror: g y Co. 8 Usedshs 
Shipper on railroad is not bound by limita-— Be, 
tion in contract to present claim for damage towae 
stock within ten days. ri 
ST wae v. U. P. Ry. Co., decided January, — 
Where a person Is entitled to indemnity on 
a judgment paid by him, the statute com-_ 
mences to run from the time of such payment. 
Culmer v. Wilson, 13 U. 129; 44 P. 833. 
See Fullerton v. Bailey, 17 U. 85; 58 P. 1020. 
Action to recover payments made on real 
estate deal where grantor fails to convey ac- 
crues at time of such failure. a 
iedaaces v. Geyser M. Co., 17 U. 209%7538) Peas 
In an action to foreclose a mortgage upon ~ 
real property, the statute begins to run when 
the debt becomes due. as 
Thompson v. Cheesman, 15 U. 48; 48 U. 477. 
The statute of limitations does not commence 
to run until a cause of action arises. 
Crescent M. Co. v. Silver King M. Co., 17 
UW. 444: 54 BP. 244. 
Stevens v. Rogers, 16 U. 105; 51 P. 216. eg 
Culmer v. Wilson, 13 U. 129; 44 P. 883. 22 
Where complaint was filed within period pre- is? 
scribed by § 3148, C, L. U, 1888, and defendant 


Be, , = 4, sn viel 
Ky, ie S g ba in ie ’ . 
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appeared generally, though summons was not 
-_- served until more than four years after maturi- 
ty of the obligation, the action was not 
- barred. 

Keyser v. Pollock, 20 U. 371; 59 P. 87. 

The subsequent passage of an act by the 
legislature increasing the period of limitation 
coula not operate to affect or renew a cause of 
action already barred. 

Ireland v. Mackintosh, 22 U. 296; 61 P. 901. 
: Amendment extending time from four to six 
-~_-years applied to contracts not already barred. 
- -Guthiel v. Gilmer, 27 U. 496; 76 P. 628. — 
Be Where there is an agreement between parties 
for a mutual exchange of lands, and each puts 
the other in possession of the lands so ex- 
changed, and the agreement is subsequently 
violated by one of the parties, by mortgaging 
the land to be conveyed by him, the cause 
of action in the other arises when he discov- 
ers the violation. 

Snow v. Rich, 22 U. 123; 61 P. 336. 

‘ Under § 6094, a cause of action accrues at 
once in favor of a party who pays an unlaw- 

- ful tax under protest. 

Centennial-Eureka M. Co. v. Juab Co., 22 
UU. 395; 62 P. 1024. 

“When defendant contracted to repay plain- 
. tiff certain sums out of profits, the obligation 
became absolute after the lapse of a reasonable 
eetinnne. 

White v. Century M. Co., 28 U. 331; 78 = 
868. Vera 

=" McIntyre v. Ajax M. Co., 20 U. 323; 60 P. 
BSD 2. 
Busby v. Century M. Co., 27 U. 231; 75 P. 
5; 


Adverse possession of railroad lands is not 
- dependent upon the time when patent passed 
to the railroad. 
 Toltee Ranch Co. v. Babcock, 24 U. 183; 66 
PR. 876; affirmed 191 U. S. 532. 
_. Toltec Ranch Co. v. Cook, 24 U. 453; 67 P. 
1123. 


But see Steele v. Boley, 7 U. 64; 24 P. 755. 
A right of action on a deficiency judgment, 
entered after foreclosure sale, accrued at the 
pans date the amount of the deficiency was ascer- 
~~ tained and not at the time the decree of fore- 
-—s closure was made. : 

we nelowe ve Sears; 30 U. 3443.84 P. 1107. 

Since the appointment of a receiver to wind 
up the offairs of an insolvent building and loan 
association works a practical dissolution of the 
association, and the mortgage indebtedness of 

its borrowing members becomes immediately 
due, when an association went into a receiver’s 
hands, the statute of limitations began to run 
against an unmatured mortgage held by it. 

Graves v. Seifried, 31 U. 203; 87 P. 674. 

Causes of action which accrue to the admin- 
istrator after the death of an intestate are not 
complete, and do not exist, and limitations do 
not begin to run until the administrator is ap- 
pointed. 

_ Hatch v. Hatch, 46 U. 116; 148 P. 433. 

Query: As to the right of the holders of tax 
_ liens to invoke the statute of limitations 
against each other. 

Lawrence v. Murphy, 45 U. 572; 147 P. 905. 

Statute of limitations not applicable to action 
for divorce. 

PESIEY = ULES .1. 0 Win 8142930) Bs 809: 

A junior lien holder may interpose the stat- 
ute against a senior mortgagee, to the extent 
of his interest, and if he acquires title he may 
bar the senior mortgagee. The mortgagor’s 
absence from the state does not toll the stat- 
ute in such action, and the statute starts to 
run against the senior mortgagee at the time 
the right of action on the mortgage accrues. 

Boucofski v. Jacobsen, 36 U. 165; 104 P. 117. 

Graves v. Seifried, 31 U. 203; 87 P. 674. 

The statute is applicable as a bar to a suit 
to reform a contract. 

Weight v. Bailey, 45 U. 584; 147 P. 399. 

Where an excessive payment is barred by 
limitations, a counterclaim for the the over- 
payment is barred. 

Utah Commr. & Savings Bank v. Fox, 44 U. 
323; 140_P. 660. 

But where cross demands exist, they may be 
offset against each other, and claims which are 
barred so as to prevent judgment may be al- 
lowed as an offset. 
—  —— Utah « Commr. & Savings Bank vy. Fox, 40 

es U. 205; 120 P. 840. 


ALA". 


LIMIT 


- an Ms * * 
“ATIONS— 


Limitation against cause of action arising af 
ter intestate’s death begins to run when admin 
istrator is appointed. _ —* 

Hatch v. Hatch, 46 U. 116; 148 P. 1096. = 

A cause of action arises the moment an ~ 
action may be maintained to enforce a legal ~ 


right, and the statute of limitations then begins 


CON UN. ; 
Sweetser v. Fox, 48 U. 40; 1384 P. 599. 


WHEN STATUTE BEGINS TO RUN 
AGAINST A TRUSTEE OR CO-TENANT: 


Trusts arising by operation of law, note to§ 
5812. a 
Trustee of express trust defined, § 6495. a 
Where a declaration of trust provided for 
the payment of the money advanced out of the 
rents, issues, and profits of a mine, the statute — 
did not begin to run until the trust was closed. _ 
Charter Oak Ins... Co. v..Gisborn, 5) Ui oLosune 
affirmed 142 U. S. 326. "9 


An express trust never having been fully ; 
performed is still a subsisting and continuing 
trust, against which limitations do not run. 

Felkner v. Dooly, 27 U. 350; 75 P. 854. : 


Mere lapse of time, when the parties remain | 
in the same relative positions, and the delay 
has worked no serious wrong to the adverse 
party, so that justice can still be done, al- 
though an important ingredient in the law a 
of laches, will not operate as a bar in equity. 

Hamilton v. Dooly, 15-U. 280; 49 P. 769. 


_Statute begins to run from time of repudia- 
tion becoming known to cestui que trust. 
Wood v. Fox, 8 U. 380; 32 P. 48; affirmed 166 
U. S. 648. 
Crofoot v. Thatcher, 19 U. 212: 5% Pa dade 
Felkner v. Dooly, 28 U. 236; 78 P. 365. 
Chambers v. Emery, 13 U. 374; 45 P. 192. 
Thomas v. Glendinning, 13 U. 47; 44 P. 652. 


Where a trustee denies the trust or denies 
the liability under the trust relation, and the 4 
beneficiary has notice of such repudiation, then : 
the statute of limitations attaches, and, under ; 
this section and § 6474, an action to recover 
the interest of the beneficiary in the proceeds 
of a sale made by such trustee, after four years 
have elapsed, is barred. 

Felkner v. Dooly, 28 U. 236; 78 P. 365. 


Statute of limitations does not begin to run 
against a trustee until he denies the trust, or 
asserts an adverse title. ; 

Schenck v. Wicks, 23 U. 576; 65 P. 732. 

Crofoot v. Thatcher, 19 U. 212; 57 PB. 171. 


Tihe rule that limitations do not run against 
a trust holds only between cestui que trust and 
trustee, and does not apply to a cestui que 
trust and trustee, as against third persons. — 

Jenkins v. Jensen, 24 U. 108; 66 P. 773. 


Where plaintiff is in continuous, open and 
adverse possession for over twenty years, dur- 
ing which time she pays the taxes and assess- 
ments and makes valuable improvements, and 
the defendant co-tenants had knowledge that 
she claimed ownership, title by adverse pos- 
session, is established in plaintiff, and it is 
not necessary that she should have given actu- 
al_ notice of her claim to her co-tenants. 

Mathews v. Baker, 47 U. 532; 155 P. 427. 


Where a tenant in common of corporati 
stock has the stock issued in his OWE fae 
his possession is regarded as for the benefit 
of all until he unequivocally repudiates the in- 
terest of his co-tenants; and voting the stock, 
transferring it to his name, and exclusively 
using the water to which it was entitled do 
not operate as repudiation so as to start the 
starate in his favor. ao 

smussen v. Sevier Valley Canal i : 
490; 160 P. 144. fl et ee 


Leaving money with the defendant, with in- 
structions to use a part in paying depositor’s — 
debts and to turn the balance over to deposi- 
tor on demand, does not constitute a trust fund. 

FWrancis. v.,.Gisborn,30, Us:675. 83 Pa 571s. 


In a suit by a wife’s administrator against 
the husband’s executors to recover wie’ ait on + 
arate estate, where there has been no 
and refusal, or hostile assertion or 


the part of ie, Husband against the 
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CHAPTER 3. 
LIMITATIONS—REAL PROPERTY. 


6446. 


(2856.) Action by the state. Seven years. The state will not sue 


any person for or in respect to any real property, or the issues or profits 
thereof, by reason of the right or title of the state to the same, unless: 


1. Such right or title shall have accrued within seven years before any 
action or other proceeding for the same shall be commenced; or, 


2. The state or those from whom it claims shall have received the rents 
and profits of such real property, or some part thereof, within seven years. 


Cal. C. Civ. P., § 315*. 
Limitations apply to the state as well as to 
persons, § 6475. 


Limitations do not apply to streets, parks, 
ete., § 6457. 


6447. (2857.) Action by grantee of the state barred if state barred. No 
action can be brought for or in respect to real property by any person claim- 
ing under letters patent or grants from this state, unless the same might have 
been commenced by the state as herein specified, in case such patent had not 
been issued or grant made. 

Calc. Civ. P., $316. Mont. CC. Civ:-P., §-481. 


6448. (2858.) Action against grantee of the state under void grant. 
Seven years. When letters patent or grants of real property issued or made 
by the state are declared void by the determination of a competent court, an 
action for the recovery of the property so conveyed may be brought either by 
the state or by any subsequent patentee or grantee of the property, his heirs 
or assigns, within seven years after such determination, but not after that 


period. 
Cal. C. Civ. P., § 317*. Mont. C. Civ. P., § 482. 
6449. (2859.) No action unless seized or possessed within seven years. 


No action for the recovery of real property, or for the possession thereof, 
shall be maintained, unless it appear that the plaintiff, his ancestor, grantor, 
or predecessor was seized or possessed of the property in question within 
seven years before the commencement of the action. 

Cal. C. Civ. P., § 318*. See note to § 6450, 6451. 


6450. (2860.) Id. Action or defense founded on realty. Seven years. 
No cause of action, or defense or counterclaim to an action, founded upon the 
title to real property or to rents or profits out of the same, shall be effectual 
unless it appears that the person prosecuting the action, or interposing the 
defense or counterclaim, or under whose title the action is prosecuted or de- 
fense or counterclaim is made, or the ancestor, predecessor, or grantor of 
such person was seized or possessed of the property in question within seven 
years before the committing of the act in respect to which such action is pros- 


ecuted or defense or counterclaim made. 


Wales (Clive, sks, SLO ING wy advice bay 8 
366*. N. Dak, (1895) § 5189*. 

Limitation of action for mesne profits, § 6466. 

When statute begins to run, note to § 6445. 

Presumption in favor of legal owner, § 6451. 

Possession must have been hostile and con- 
tinuous, and taxes paid, § 6456, and note. 

Easement acquired in twenty years, note to 

6456. 

: Boundary established by acquiescence for a 
long period, note to § 6456. 
Statute of limitations, 
pleaded, § 6602, and note. : : 
This section applies to suit for accounting 
against trustee of real property, note to § 6445. 
Action against mortgagee in possession 

barred in seven years, § 6476. 
BAR IN SEVEN YEARS: 

Where a party enters upon land of another, 
knowing that the entry is without right’ or 
title, and maintains his possession of such 
property without the owner’s permission or 
consent, such party obtains no right to said 
land which can ripen into a right of posses- 
sion, except bv adverse possession for the stat- 
utory period, even though the owner makes 
no objection and the trespasser makes valu- 
able improvements. 


how and by whom 


Coombs v. S. L. & Ft. Douglas Co., 9 U. 322; 
34 P. 248. 

An action or defense founded on real property 
is barred by this section where tnere has been 
an adverse possession for a period of seven 
years. 

Funk v. Anderson, 22 U. 2388; 61 P. 1006. 

Adverse possession of settler on railroad land 
for seven years bars recovery by railroad, 
though such adverse possession began before 
patent passed to the railroad and did not con- 
tinue for seven years thereafter. 

Toltec Ranch Co. v. Babcock, 24 U. 183; 66 
P. 876; affirmed 191 U. S. 532. 
en RanelM-Co. y. Cook, 24 Ui, 4535 67 <P. 


But see Steele v. Boley, 7 U. 64; 24 P. 755. 

A party who has failed to institute an action 
to recover possession of a mining claim within 
seven years after possession by another is 
barred. 

Lavagnino v. Uhlig, 26 U. 1; 71 P. 1046; af- 
firmed 198 U. S. 448. 

Where an administrator neglected to bring 
an action to recover real property within the 
time prescribed by statute, an heir, although a 
minor at the time of the accrual of the ac- 
tion, was also barred. In such case the heir 
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has right of action against tne administrator 
and his bondsmen. 

Jenkins v. Jensen, 24 U. 108; 66 P. 773. 

Where a suit was started, and after pending 
twelve years was dismissed for want of prose- 
cution, the defendant could not claim acqul- 
escence in a boundary line or set up title by 
adverse possession to another suit, nor was 
the plaintiff estopped. 

Moyle v. Thomas, 46 U. 542; 151 P. 361. 

Where the occupant is in possession of the 
surface of a mining claim which has a surface 
value independent of mining, and he pays the 
taxes on the surface and improvements there- 
on, he may acquire title to the surface even 
though the owner has paid taxes on the min- 
ing claim. 

Utah Copper Co. v. 
1s ate 


6451. 


Seven years. 


Eckman, 47 U. 165; 152 
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There can be no adverse possession of land 
prior to the passing of the title thereto from 
the United States government. 

Id. 

The limitation of an action to recover com- 
pensation for use of real estate for public use 
without condemnation is seven years. 

Salt ake-Inv..Co:. vV=O.-S! L. BK. Co. 46, UE 
208; 148 P. 4389. ; 

Where a father deeds property to his grand- 
son, reserving from the grant the use and pos- 
session of said premises during the natural 
life of his son, and the son enters into posses- 
sion, claiming a life estate therein, and im- 
proves the same, held seven years possession 
establishes his life estate. 

Wells v. Wells, 7 U. 68; 24 PB. 152. 


(2861.) Possession presumed in legal owner, unless adversely held. 
In every action for the recovery of real property, or the posses- 


sion thereof, the person establishing a legal title to the property shall be pre- 
sumed to have been possessed thereof within the time required by law, and 
the occupation of the property by any other person shall be deemed to have 
been under and in subordination to the legal title, unless it appears that the 
property has been held and possessed adversely to such legal title for seven 


years before the commencement of the action. 


@ale Cy Cl¥eeb., Scale. 

When statute begins to run, § 6450, and note. 

Actual possession is prima facie evidence of 
titie in fee simple. 

Johnston v. Meaghr, 14 U. 426; 47 P. 861. 

The presumption is, that one holding the 
legal title has been possessed of the land with- 
in the time required by law, unless it appears 
that the property was held ana pussessed ad- 
versely to him for seven years. 

Funk v. Anderson, 22 U. 238; 61 P. 1006. 

Open, notorious, uninterrupted, and peaceable 
possession of land, under claim of right, will 
be presumed to have been adverse from its in- 
ception as to the holder of tne tegal title, 
though not in its character hostile. 

Toltec Ranch Co. v. Babcock, 44 U. 183; 66 
P. 876; affirmed 191 U. S. 532. 

The burden is on one claiming title by ad- 
verse possession to prove the same, and not on 
the defendant to establish that he was in pos- 
session under his legal title for the statutory 
period. 

Needham v. S. L. City, 7 U. 319; 26 P. 920. 
peemaieh We North CooW. (Cor, 16sUe 1942 52. Pe 


Funk v. Anderson, 22 U. 238; 61 P. 1006. 

Center>Crs irr. Cov; Windsay.,. 221") Os, 192: 
60 P.--559. 

Dignan v. Nelson, 26 U. 186; 72 P. 936. 

English v. Openshaw, 28 U. 241; 78 P. 476. 

Tate v. Rose, 35 U. 229:°99 P. 1003. 

Tate v. Shaw, 35 U. 240; 99 P. 1007. 

Possession under a tax sale certificate is, 
during the period of redemption, an admission 
that the possession is subject to the owner’s 
right of redemption, and is not adverse to the 
true owner. 


6452. 


S. L. Investment._Co. v. Fox, 32 U. 301; 90 
P. 464. 

The owner of vacant unimproved property is 
presumed to be in constructive possession and 
entitled to actual possession, and an adverse 
possession of two years with payment of taxes 
for more than seven years does not bar owner. 

Ives v. Grange, 42 U. 608; 134 P. 619. 

In an action to quiet title, the statute of limi- 
tation is an affirmative defense to be proven 
by defendant. 

Tate v. Rose, 35 U. 229; 99 P. 1008. 

Tate v. Shaw, 35 U. 240; 99 P. 1007. 

Possession under a deed is evidence of title 
to all of tract described in deed, and the pre- 
sumption of possession is not affected by the 
fact that a recent division fence had been 
erected so as to cut off a few feet. 

Cotterel v. Pickering, 32 U. 62; 88 P. 696. 

Where a son purchases a home in his name 
for his father and mother, intending to vest a 
life estate in them, their possession is in sub- 
ordination of the legal title, and is not ad- 
verse. 

Sheppick v. Sheppick, 44 U. 131; 188 P. 1169. 

Where an owner in possession conveys an un- 
divided portion and’ continues in possession of 
the whole, such possession is not adverse. 

English v. Openshaw, 28 U. 241%; 78 P. 476. 

A tax deed initiates a new title, and posses- 
sion thereunder is prima facie adverse to the 
original title. 

Welner v. Stearns, 40 U. 185; 120 P. 490. 

Whenever possession is of such character 
that ownership may be inferred therefrom, 
then the possession may be presumed to be 
hostile. 

Pioneer Inv. Co. Vv. Bds of bid. ofese bao 
Sis OfS ale ee) soe sa ust 


(2862.) Adverse possession under written instrument, decree, etc. 


What deemed held. Whenever it shall appear that the occupant, or those un- 
der whom he claims, entered into possession of the property under claim of 
title exclusive of other right, founding such claim upon a written instrument, 
as being a conveyance of the property in question, or upon the decree or judg- 
ment of a competent court, and that there has been a continued occupation 
and possession of the property included in such instrument, decree, or judg- 
ment, or of some part of the property under such claim, for seven years, the 
property so included shall be deemed to have been held adversely, except that 
when the property so included consists of a tract divided into lots, the posses- 


sion of one lot shall not be deemed a possession of any other lot of the same 
tract. 


CaliCy Ciyeniaasiocn". 


Possession must be continuous, taxes paid, 
ete., § 6456, and note. 

Where a divorced wife under a void decree 
came into possession of real estate, and re- 
mained in possession as a femme sole for the 


full time of the statute of limitations; held, 

that she acquired title by adverse possession. 
Warr v. Honeck, 8 U. 61; 29 P. 1117. 
Where the surviving wife has a life estate in . 

her husband’s homestead, the character of her 


CIVIL PROCEDURE—LIMITATIONS—REAL PROPERTY. 


possession may be changed by a parol parti- 

tion so as to make her possession adverse. 
Whittemore v. Cope, 11 U. 344; 40 P. 256. 
Where a grantee’s use of a property is as 

a yard in connection with a blacksmith shop, 
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3ingham v. McDonald, 87 U. 457; 110 P. 56. 
The purchaser’s right to claim adversely to 
the vendor and the railroad company began 
only when he had performed all the condi- 
tions of such contract and became entitled to 


the adverse possession is not interrupted by 
record owner occasionally driving over prem- 
ises. P. 554. 

6453. (2863.) Id. What constitutes possession and occupancy. [For the 
purpose of constituting an adverse possession by any person claiming a title 
founded upon a written instrument or a judgment or decree, land shall be 
deemed to have been possessed and occupied in the following cases: 

1. Where it has been usually cultivated or improved; 

2. Where it has been protected by a substantial inclosure ; 

3. Where, although not inclosed, it has been used for the supply of fuel 
or of fencing timber for the purposes of husbandry, or for pasturage, or for 
the ordinary use of the occupant ; 


4. Where a known farm or single lot has been partly improved, the por- 
tion of such farm or lot that may have been left not cleared or not inclosed, 
according to the usual course and custom of the adjoining country, shall be 
deemed to have been occupied for the same length of time as the part im- 
proved and cultivated. 


Cale CaCiv. ©. 8 323. 
Wihether a tax deed to the south half of a 
section, a few acres of which defendant had 


a conveyance of the property. 
Central Pac. Ry. Co. v. Tarpey, 50 U. —; 168 


Where defendant’s claim of title was not 
founded upon a written instrument, but was 
based upon actual possession, an open, notori- 


inclosed, occupied, and cultivated, was color of 
title or not, defendant acquired no title by 
adverse possession to the land outside of his 
inclosure, where no part of it was inclosed by 
a substantial fence, or otherwise, or occupied 
or used. 


ous, peaceable occupation under claim of right 
was not sufficient without actual cultivation or 
improvement, or money expended for irriga- 
tion or an inclosure. 

Central Pac. Ry. -Co. v. Tarpey, 50 U. —; 
168 P. 554. 


Pacific Li. & W. Co. v. Hartsough, 50 U. —; 
168) P. 552. 


6454. (2864.) Adverse possession under claim of title only. Land 
deemed held. Where it appears that there has been an actual continued oc- 
cupation of land under claim of title, exclusive of any other right, but not 
founded upon a written instrument, judgment, or decree, the land so actually 


occupied, and no other, shall be deemed to have been held adversely. 


Cals, Civ, 2... § 324, When statute begins to run, note to § 6445. 

Possessory rights, § 4867. A plural wife may accept a gift of her hus- 

Occupying claimants, §§ 5031-5038. hand’s property, or may acquire title to real 

Title to streets, etc., cannot be obtained by estate of her husband by adverse possession 
adverse possession, § 6457. founded on a gift. 

Legal owner presumed to have been in pos- Raleigh v. Wells, 29 U. 217; 81 P. 908. 
session, § 6451. 


6455. (2865.) Id. What constitutes possession and occupancy. For 
the purpose of constituting an adverse possession by a person claiming title 
not founded upon a written instrument, judgment, or decree, land is deemed 
to have been possessed and occupied in the following cases only: 

1. Where it has been protected by a substantial inclosure ; 

2. Where it has been usually cultivated or improved; 

3. Where labor or money has been expended upon dams, canals, em- 
bankments, aqueducts, or otherwise, for the purpose of irrigating said lands, 
amounting to the sum of $5 per acre. 


Cal. C. Civ. P., § 325*. 
continuous, etc., § 6456, and note. 

6456. (2866.) In all cases adverse possession must be continuous, and 
taxes paid. In no case shall adverse possession be considered established 
under the provisions of any section of this code, unless it shall be shown that 
the land has been occupied and claimed for the period of seven years con- 
tinuously, and that the party or persons, their predecessors, and grantors have 
paid all taxes which have been levied and assessed upon such land according 


Adverse possession must have been hostile, 


to law. 


GAleiCr Civ by So20 te 

When statute begins to run, note to § 6445. 

Possession presumed in legal owner, § 6451, 
and note. 2 

Action or defense founded upon title to realty 
barred in seven years, § 6450, and note. 

Water right by adverse use, etc., note to § 
3450. 

‘Allowance for improvements made under col- 
or of title, § 5031. 

Adverse possession, must be for seven full 


years; the making of valuable improvements 
without objection from owner does not affect 
owner’s rights. 

Coombs v. S. L. & Ft. Douglas Co., 9 U. 
322; 34 P. 248. 

As among joint tenants a holding does not 
become adverse until tenant out of possession 
has notice. 

Smith v. North C. Water Co., 16 U. 
Ie PAY 


194; 52 
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In order to establish adverse possession, the 
party claiming it must have paid all taxes dur- 
ing the period. 

Funk v. Anderson, 22 U. 238; 61 P. 1006. 

Dignan y. Nelson, 26 U. 186; 72 P. 36. 

Raleigh v. Wells, 29 U. 217; 81 P. 908. 

Crane v. Judge, 30 U. 50; 83 P. 566. 


Must be founded on actual, open, notorious 
possession with an intention to Claim as Owner 
against the rights of the true owner, contin- 
uing tor the time prescribed. 

Dignan v. Nelson, 26 U. 186; 72 P. 936. 

Needham-v. Ss) In City, Dy slo 26 Be 20: 

HEnglish v. Openshaw, 28 U. 241; 78 P. 476. 

Snow v. Rich» 22 Ui. 123; 61 BP. 336. 

Schenck v. Wicks, 23 U. 576; 65 P. 732. 

S. L. Inv. Co..v. Fox, 32 U:. 30x; 90 PB. 564. 


Where property had been sold to the county 
for taxes, and the claimant took possession un- 
der a claim of title and inclosed the premises 
in July, 1899, and received a deed from the 
county therefor in May, 1900, adverse posses- 
sion against everyone except the county start- 
ed at the time possession was taken. 

Welner v. Stearns, 40 U. 185; 120 P. 490. 


Title by adverse possession can be acquired 
only in accordance with this section, and can- 
not be acquired by prescription. 

IRON Wa tahe, COM a Sy br lenge (Clr n IBisy Bl. 
528; 101 PB. 586. 

Plaintiff suing to quiet title to a parcel of 
land 50x75 feet in a city, and relying on title 
by adverse possession, does not prove payment 
of taxes thereon by introducing tax receipts 
describing a tract ‘50x75 feet, Heber Avenue,”’’ 
where either plaintiff or his wife claim to own 
property adjoining said parcel. 

Fares v. Urban, 46 U. 609; 151 P. 57. 

Where plaintiff is in continuous, open, and 
adverse possession for over twenty years, dur- 
ing which time she pays the taxes and assess- 
ments and makes valuable improvements, and 
the defendant co-tenants had knowledge that 
she claimed ownership, title by adverse pos- 
session is .established in plaintiff, and it is 
not necessary that she should have given ac- 
tual notice of her claim to her co-tenants. 

Mathews v. Baker, 47 U. 532; 155 P. 427. 


Where a railroad company claims ownership 
of part of a lot, in addition to its right-of-way 
through such lot, and returns it to the state 
board of equalization, by whom it is taxed, and 
the owner of the lot pays the taxes assessed 
thereon by the county assessor, exclusive of 
the right-of-way; the state board was without 
jurisdiction, and the taxes paid by the railroad 
did not give it title. 

RG. Wo Bys Co, v.5S.. las Inve 2Co., 35> Uz 
528; 101 BP. 586. 


The burden of proof rested on one claiming 
by adverse possession to show that taxes were 
not levied and assessed if such was the fact 
or that they were paid if they were levied 
and assessed, and the failure to pay for one 
year defeats the claim of adverse possession, 

Central Pac. Ry. Co. v. Tarpey, 50 U. —; 
168 P. 554. : 


Where, before the purchaser under a contract 
had adverse possession for seven consecutive 
years, he brought suit against the railroad 
company for the specific performance of its 
agreement, on the theory that the party who 
made the contract with him was the agent, 
thereby recognizing and admitting its legal 
title, this broke the continuance of his adverse 
possession. 

Id. 


Where plaintiff has paid all taxes levied on a 
mining claim under § 5864, and defendants have 
occupied and improved parcels of the surface 
thereof which have a value independent of min- 
ing purposes, and have paid taxes thereon un- 
der a very uncertain description, the occupant’s 
possession may ripen into title whether the tax 
description was sufficient or not, for if there 
was no legal assessment, payment of taxes was 
not necessary for the acquisition of titre. 
ree Copper Co. v. Chandler, 45 U. 85; 142 


Of course, where the occupant pays taxes 
his possession ripens into title. 
or uaee Copper Co. v. Eckman, 47 U. 165: 152 
. (od. . 


A finding that all the rights of the plaintiff 


are barred by §§ 6449-6456, inclusive, and that 


the right of the defendant is perfected by said 
statutes, is a mere conclusion, 
Ives v. Grange, 42 U. 608; 1384 P. 619. 


EASEMENTS: 


See Stephens v. U. P. R. Co., 48 U. 528, 161 
RP. 459; 

A prescriptive easement arises only by an ad- 
verse use and enjoyment thereof, continuous 
and uninterrupted for twenty years under a 
claim of right. 

Harkness v. Woodmansee, 7 U. 227; 26 P. 291. 

Yeager v. Woodruff,.17 U. 361; 53 P. 1045. 

Coleman v. Hines, 24 U. 860; 67 P. 1122. 

Morris v. Blunt, 49 U. 248; 161 P. 1127. 

Where a deed granted the use of a passage- 
way “so long as it is used as a passageway,’’ 
and the grantee used the way under the deed 
and did not repudiate the license nor apprise 
the grantor he was using it under a claim of 
right, such user did not ripen into a prescrip- 
tive right. 

Reese Howell Co. v. Brown, 48 U. 142; 158 
P. 684. 

Where defendant had an easement in a street 
for maintaining a flume for milling purposes, 
he could not acquire more than a perpetual 
right to maintain the flume for such purposes, 
and could not claim by adverse possession le- 


-gal title to that part of the street so as to 


enable him to maintain the flume banks at 
any desired height. 

Hague v. Juab County M. & E. Co., 39 U. 
290; 107 PB. 249, 

To acquire a private easement in the nature 
of a right-of-way over the lands of another, 
the claimant must have used the same open- 
ly, continuously, and adversely for twenty 
years, and during all of that time title to the 
lands must have been out of the United States. 

Bolton v. Murphy, 41 U. 591; 127 P. 335. 


Easement by prescription must be acquired 
by twenty years’ user after patent issues, as 
no prescriptive rights can be acquired against 
the United States. 

Lund v. Wilcox, 84° U. 205; 97 > 33: 

The complaint in an action to enjoin inter- 
ference with use of land as a highway did not 
show a right based on adverse user, where 
it did not allege that the use of the land was 
adverse and under a claim of right. 

Farr v. Wheelwright C. Co., 49 U. 274; 163 
256: 


BOUNDARIES: 


Where the complaint definitely describes the 
ground in controversy, plaintiff cannot show 
acquiescence in a fence line beyond the area 
described in the complaint. 

Tuckfield v. Crager, 29 U. 472; 82 P. 860. 


A temporary shed erected without regard to 
a boundary does not become a boundary line, 
nor is title by possession acquired by leaving 
nenicles and occasionally depositing refuse on 
and. 

Peery Estate v. Ford, 46 U. 436; 151 P. 59. 


Where there is a surplus of land in a block, 
such fact will be considered. 
Houghton v. Barton, 49 U. 611; 165 P. 471. 


In a boundary dispute between the owners of 
the north half and the sourn half of a lot 
where the owner of the north half took pos- 
session of a strip which he believed was a part 
of the north half, and improved it, and then 
moved away, and the purchaser of the south 
half took actual possession of the strip, col- 
lected rent from the tenants, made additional 
improvements and paid taxes including im- 
provements, the owners of the north half be- 
ing assessed with no improvements, the owner 
of the south half acquired title by adverse pos- 
session. 

Id. 


A boundary line is established by acquies- 
cence for a long term of year~. 
McMaster v. Morse, 18 U. 21; 55 P. 70. 
Larson v. Onesite, 21 U. 38; 59 P. 234. 
Crane v. Judge, 30 U. 50: 83 P. 566. 
Holmes v. Judge, 31 U. 269; 87 P. 1009. 
Moyer v. Langton, 37 U. 9; 106 P. os. 
Rydalch v. Anderson, 37 U. 97; 107 P. 25. 
Young v. Hyland, 37 U. 229; 108 P. 1124. 
Farr v. Thomas, 41 U. 1; 122 P. 906. 
Binford v. Eccles, 41 U. 453; 126 P. 333. 
Christensen v. Buetler, 42 U. 392; 131 P. 666. 
Warren v. Mazzuchi, 45 U. 612: 148 P. 380. 
Tanner v. Stratton, 44 U. 253; 139 P. 940. 
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Bartholomew v. Pickett, 50 U. —; 170 P. 65. Switzgable v. Worseldine, 5 U. 315; 15 P. 144 
Blackham v. Olsen, 50 U—; 169 P. 156. Swenaon v. Snell, 27°, "491; 6 Bo bss) 
Mane eottew, Casper. Siu Us 171 Pp. =. Strickley v. Hill, 22 U. 257; 62 P. 893. 


Less than twenty years’ acquiescence seems 
to be insufficient to establish a boundary, un- 
less the element of estoppel enters, 


6457. (2866x.) Title to streets, etc. No person shall be allowed to ac- 
quire any right or title in or to any lands held by any town or city or county 
or the corporate authority thereof, designated for public use as streets, lanes, 
avenues, alleys, parks, and public squares, or for other purpose, by adverse 
possession thereof for any length of time whatsoever, unless it shall affirm- 
atively appear that such town or city or county or the corporate authorities 
thereof have sold or otherwise disposed of and conveyed such real estate to a 
purchaser for a valuable consideration, and that for more than seven years 
subsequent to such conveyance, the purchaser, his grantees or successors in 
interest, have been in the exclusive, continuous, and adverse possession of 


such real estate, in which case an adverse title may be acquired. 
ID peo esi cl | Leprol de 


Cottrell v. Pickering, 32 U. 62; 88 P. 696. 


Streets continue until abandoned, § 2802. 
_The phrase, ‘or other purposes,’’ must be 
limited to things ejusdem generis with the 
property especially named, and the city board 
of education may lose title to property by ad- 
verse possession that is not used for school 


Pioneer Inv. & T. Co. v. Bd. of Education, 35 
Wel 9ips 50) 

There is no bar by statute of limitations 
against a municipality in respect to a public 
street within its boundaries, but it may be 
estopped from claiming a portion of a street. 


purposes, but held for sale as business property. Wall v. Salt Lake City, 50 U. —; 168 P. 766. 

6458. (2867.) Possession of tenant, possession of landlord for seven 
years. When the relation of landlord and tenant has existed between any 
persons, the possession of the tenant is deemed the possession of the land- 
lord until the expiration of seven years from the termination of the tenancy, 
or, where there has been no written lease, until the expiration of seven years 
from the time of the last payment of rent, notwithstanding that such tenant 
may have acquired another title, or may have claimed to hold adversely to his 
landlord; but such presumption cannot be made after the periods herein 
limited. 


Cale Civ 2.0.8 S26F; Lessee of mine cannot acquire adverse title, 
When statute begins te run, note to § 6445. note to § 3890. 
The 


6459. (2868.) Right of possession not affected by descent cast. 
right of a person to the possession of real property is not impaired or affected 
by a descent cast in consequence of the death of a person in possession of such 
property. 

Cal. ©, Civ. P., § 327. 

6460. (2869.) Action to recover estate sold by guardian. Three years. 
No action for the recovery of any estate sold by a guardian can be main- 
tained by the ward, or by any person claiming under him, unless it is com- 
menced within three years next after the termination of the guardianship. 

Gar Ce Civ. “P78 1806*. Sale of land by guardians, § 7838. 

6461. (2870.) Action to recover estate sold by executor, etc. Three 
years. No action for the recovery of any estate sold by an executor or ad- 
ministrator in the course of any probate proceeding can be maintained by any 
heir or other person claiming under the decedent, unless it be commenced 
within three years next after such sale. An action to set aside the sale may 
be instituted and maintained at any time within three years from the discov- 
ery of the fraud or other lawful grounds upon which the action is based. 


Gaile Gwe @ln Ps, ase Lie. 
Sale of land by executor or administrator, § 7677. 


6462. (2871.) Legal disability prevents running of statute. Removal. 
The two preceding sections shall not apply to minors or others under any 
legal disability to sue at the time when the right of action first accrues, but 
all such persons may commence an action at any time within one year after 
the removal of the disability. 


Cal. C. Civ. P., §§ 1574*, 1800*. 

Legal disability, actions other than for re- 
covery of real pore § Pag ede 

Adverse possession for more than seven 3 mk 
against aA adil olbsrator entitled to sue for re- Jenkins v. Jensen, 24 U. 108; 66 P. 7738. 


6463. (2872.) Id. Time of disability not reckoned. If a person entitled 
to commence an action for the recovery of real property, or for the recovery 


covery of the property will bar an action to 
quiet title therein brought by an heir who was 
under disability at the time the cause of ac- 
tion accrued. 
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of the possession thereof, or to make any entry or defense, founded on the 
title to real property, or to rents or services out of the same, be at the time 
such title shall first descend or accrue, either: 

1. Within the age of majority; or, 

Vee lsattennon. 

3. Imprisoned ona criminal charge, or in execution upon conviction of a 
criminal offense, for a term less than for life—the time during which such dis- 
ability continues is not deemed any portion of the time in this chapter limited 
for the commencement of such actions, or the making of such entry or de- 
fense, but such action may be commenced, or entry or defense made, within 
the period of two years after such disability shall cease, or after the death of 
the person entitled, who shall die under such disability, but such action shall 
not be commenced, or defense made, after that period. 


Cala CmCivest biastancts One year after disability removed, in actions 
Disaffirmance of contract by minor, § 3956. personal, § 6480. 


CHAPTER 4. 
LIMITATIONS—OTHER THAN REAL PROPERTY. 


6464. (2873.) Periods prescribed. The periods prescribed for the com- 
mencement of actions other than for the recovery of real property are as 


hereinafter provided. 


CalaG™ Civin Sete 8) 350). 
Statute how pleaded, § 6602, and note. 


6465. 


(2874.) Action on judgment. 


Statute begins to run when, note to § 6445. 


Eight years. Within eight years: 


An action upon a judgment or decree of any court of the United States, 
or of any state or territory within the United States. 


Cale CGC; Clive Ps sass: 

Judgment a lien for eight years, § 6868. 

Execution must issue within eight years, § 
6912. 


6466. 
Within six years: 


(2875.) Action on written instrument. 


The statute, on a judgment where there is 
no appeal, starts on the entry of the judgment, 
not at the expiration of six months allowed 
for appeal. 

Sweetser v. Fox, 43 U. 40; 184 P. 599. 


Mesne profits. Six years. 


1. An action for the mesne profits of real property ; 


2. An action upon any contract, obligation, or liability founded upon 
an instrument of writing, except those mentioned in the preceding section. 


Cale a Clive Bes 556%. Soles 

Limitation on action to recover rents or pro- 
fits of real property, § 6450. 

Payment or new promise extends time, § 6489, 
and note. 

Statute begins to run when, note to § 6445. 

Statute does not begin to run till cause of 
action arises, note to § 6445 

Effect of liraitations in insurance contract 
and stock-shipper’s contract, note to § 6445. 

Statute how pleaded, § 6602, and note. 

This section applies to a new promise in 
writing to pay an old account not founded on 
instrument of writing. 

Boukofsky v. Powers, 1 U. 3338. 

Gruenberg v. Buhring, 5 U. 414; 16 P. 486. 

See Anthony v. Savage, 2 U. 466. 

An action upon a bond for the payment of 
indebtedness arising by sales of merchandise 
upon account is an action founded upon an in- 
strument of writing. 

‘ ee S. M. Co. v. Crockwell, 8 U. 152: 
. VU. 

See Streeper v. Victor S. M. Co., 112 U. S. 
67€, 688. 

Claim already barred not affected by in- 


6467. 


four years: 


(2876.) Action on contract not in writing. Four years. 


erease in limitation from four to six years. 

Ireland v. McIntosh, 22 U. 296; 61 P. 901. 

An action on a written instrument accruing 
within four years prior to March 20, 1897 (when 
the statute was extended by amendment from 
four to six years), might, under provisions of 
this section, be commenced any time within 
six years after such accrual. 

Guthiel v. Gilmer, 27 U. 496; 76 P. 628. 

Note secured by mortgage may be extended 
by consent of parties, and all parties, including 
subsequent purchaser with notice, will be bound 
thereby. 

McKay v. Ward, 20 U. 149; 57 P. 1024. 

In an action founded upon a receipt given 
for notes taken for collection, plaintiff had 
four years, under law of 1888, from the time 
the Seeks began to run within which to begin 
suit. 

Stevens v. Rogers, 16 U. 105: 51 P. 216. 

An action on the written obligation of one 
of several uniting in the purchase and sale 
of corporate stock, all to be interested in pro- 
portion to the amount subscribed, is controlled 
by sub. 2, of this section. 

McMillan v. Whitley, 388 U. 452; 113 P. 1026. 


Within 


An action upon a contract, obligation, or liability not founded upon an 


instrument of writing; also on an open account for goods, wares, and mer- 
chandise, and for any article charged in a store account; provided, that action 
in said cases may be commenced at any time within four years after the last 
charge is made, or the last payment is received. 


CIVIL PROCEDURE 


Cal! C. Cive P:,. § 339%: 

Action upon mutual, open, and current ac- 
count, § 6473. 

Statute begins to run, when, note to § 6445. 
5 Poe ens as to trusts and trustees, note to 

Word. “liability”? does not embrace torts. 

EL Momataver Ont. tyr Os, elo ., 285. 

Action on a verbal assumption of the pay- 
ment of a mortgage must be brought within 
two years, under the statute of 1888. 

Thompson v. Cheesman, 15 U. 43: 48 P. 477. 

Action against city for money illegally col- 
lected for taxes barred in two years, under 
law of 1888. 

Raleigh v. S. 

See Cent. 
pea D ren Onna es 

Upon a failure to convey land, a right of 


TiiGltys Lt Us 2303 58: Peto r4. 
oo M. Con Via Sua Cowes: 


6468. (2877.) Action for liability created by statute. 
Three years. 


pass, waste, fraud, etc. 
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action accrues to recover payments made, and 
the contract, being implied, tne action is 
barred, under § 3145, laws of 1888, if not 
brought within two years thereafter. 

Duncan vy. Geyser M. Co., 17 U. 
1044. 

Where a grantee verbally agrees to pay the 
grantor, for life, a half of the crop grown on 
the land conveyed, an action thereror for the 
years 1903 and 1904, brought within four years 
from January 1, 1903, was not barrea. 

Johnson v. Johnson, 31 U. 408; 88 P. 230. 

Leaving money with the defendant, with in- 
structions to use a part in paying depositors’ 
debts and to turn the balance over to depositor 
on demand, does not constitute a rrust fund, 
and the limitation is controlled by this sec- 


tion. 
Francis v. Gisborn, 30 U. 67; 83 P. 571. 
One year. Tres- 


209; 53 P. 


1. An action for liability created by the statute of a foreign state or by 
the statute of this state other than a penalty or forfeiture under the laws of 
this state shall be begun within one year; 


2. An action for waste or trespass of real property, within three years; 
provided, that when the waste or trespass is committed by means of under- 
ground works upon any mining claim, the cause of action shall not be deemed 
to have accrued until the discovery by the aggrieved party of the facts con- 
stituting such waste or trespass; 


3. An action for taking, detaining, or injuring personal property, includ- 
ing actions for specific recovery thereof, within three years; provided, that in 
all cases where the subject of the action is a domestic animal usually included 
in the term “live stock,” having upon it at the time of its loss a recorded 
mark or brand, and when such animal was strayed or stolen from the true 
owner without his fault, the statute shall not begin to run against an action 
for the recovery of such animal until the owner has actual knowledge of such 
facts as would put a reasonable man upon inquiry as to the possession thereof 
by the defendant; 


4. An action for relief on the ground of fraud or mistake, three years; 
the cause of action in such case not to be deemed to have accrued until the 
discovery by the aggrieved party of the facts constituting the fraud or mis- 
take. Am’d ’05, p. 114. 


Cal. C. Civ P., § 338*. Mont. Civ. P., § 524*. for damage to.personal property, and is gov- 


Statute of limitations begins to run, when, 
note to § 6445. 

The right of an abutting property owner to 
recover damages for change of street grade is 
governed by Con. art. 1, sec. 22, and not by 
Cc. L., § 700, and such action is not based on a 
statutory liability within sub. 1 hereof, but is 
governed by § 6474. 

Webber v. Salt Lake City, 40 U. 221; 120 
08 


An action against a railroad for cattle killed 
on its right-of-way, predicated on negligence 
in operating the train, as well as on defective 
eattle guards and right-of-way fences, is not 
governed by sub. 1. 

Preece v. O. S. L. R. Co., 48 U. 551; 161 P. 40. 

Action against a judgment creditor for di- 
recting a levy and sale of exempt property is 
governed by this section, and not by § 6469. 

Snow v. West, 35 U. 206; 99 P. 674. 

An action against a railroad company for 
compensation for use of land without condem- 
nation thereof is governed by § 6450, and not 
by sub. 2 of this section. 


Galt bake Inv. Go, v. O. S. lL. R. Co., 46 Ux ~ 


203; 148 P. 439. 

Sub. 2 applies to the action of trespass at 
common faw, and not to an action against a 
railroad company for injury to a house caused 
by the jar of trains and the emission of smoke 
and cinders, to which latter action § 6474 ap- 

lies. 

i; O’Neill v. San Pedro, L. A. & S. L. R. Co., 
Combe io Le ear 

Where the plaintiff does not own the land 
on which fish ponds are situate, an action for 
damages for the pollution of such ponds is only 


erned by sub. 3. 

Reese v. Qualtrough, 48 U. 23; 156 P. 955. 

The provisions of this section apply to the 
fraud of a bank in loaning the money of a de- 
positor in a different manner than he directs 
for the benefit of the bank, though the fraud 
is not intentional. 

harsen sv. Witahmlimcc I. (Cor 720 inn 4 40s Gn 
PS 208% 

An action to recover stock on the ground of 
fraud and non-compliance witn tne statute is 
barred by § 3144, laws of 1888, and this section, 
where complainant participated in proceedings 
under which levy was made, had notice of sale, 
acquiesced therein, and slept on his rights for 
more than three years. 

Santi v. Sevier M. & M. Co., 18 U. 290; 54 P. 


An action by a city, to set aside a judgment 
entered upon the disclaimer of its attorney, 
quieting title to land owned by it and wrong- 
fully sold for taxes from which it was exempt, 
is barred three years after the entry of such 
judgment, even though judgment were fraudu- 
lently secured, as the city must have known 
when judgment was rendered that its property 
was exempt from taxation. 

Salt Lake City v. S: L. Iny. Co., 43 U. 181; 
134 P. 603. 

The statute starts to run from the time plain- 
tiff is informed of such facts tending to show 
fraud as would put an ordinary person on in- 
quiry, and if the action is barred against the 
agent of an undisclosed principal, it is barred 
against the principal, as mere concealment of 
agency is not such fraud as tolls the statute. 

Gibson v. Jensen, 48 U. 244; 158 P. 426. 


——————— 
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Where there is no allegation of concealment 
or estoppel, a mistake in a deed describing the 
grantee’s rights is barred under sub. 4, since 
the grantee is presumed to have known of the 
alleged mistake. 

Reese Howell Co. v. Brown, 48 U. 142; 158 
P. 684. 

A mere suspicion of fraud does not start the 
statute, it requires some tangible information. 

Cunningham v. Pettigrew, 169 Fed. Rep. 338. 

Where a contract for the sale of an interest 
in an estate, in which there was a life estate, 
provided for an adjustment of the price based 


time of final distribution, and in 1895 final dis- 
tribution thereof was ordered over the objec- 
tion of the plaintiff that it should not be made 
until the death of the life tenant, and upon 
the death of the life tenant in 1909 an action 
was brought to reform the contract for fraud 
and mistake in that the contract should have 
provided that an appraisal of the interest 
should be made upon partition after the death 
of the life tenant; such action is barred by 
sub. 4, as the time began to run from the 
date of distribution, even though plaintiff in- 
terpreted the contract otherwise. 


on the appraised valuation of tne estate at the Weight v. Bailey, 45 U. 584; 147 P. 899. 

6469. (2878.) Action against officer or for death by negligence. Two 
years. Within two years: 

1. An action against a marshal, sheriff, constable, or other officer upon a 
liability incurred by the doing of an act in his official capacity, and in virtue 
of his office, or by the omission of an official duty, including the non-payment 
of money collected upon an execution; but this section shall not apply to an 
action for an escape; 

2. An action to recover damages for the death of one caused by the 
wrongful act or neglect of another. 


Cal Ce Chy) Pew 8 os0 ts Action against judgment creditor for direct- 
Action for damages for negligence of com- ing levy and sale of exempt property is gov- 

mon ecarrier, four years. erned by § 6468, and not by this section. 
Thomas Vaile bs Ry.'Co.,; 2 235. Snow v. West, 35 U. 206; 99 P. 674. 


6470. (2879.) Action for forfeiture, libel, assault, etc. One year. 
Within one year: 

1. An action upon a statute for a penalty or forfeiture where the action 
is given to an individual, or to an individual and the state, except when the 
statute imposing it prescribes a different limitation ; 

2. Anaction upon a statute, or upon an undertaking in a criminal action, 
for a forfeiture or penalty to the state; 

3. An action for libel, slander, assault, battery, false imprisonment, or 
seduction ; 

4. An action against a sheriff or other officer, for the escape of a prisoner 
arrested or imprisoned upon either civil or criminal process ; 

5. An action against a municipal corporation for damages or injuries to 


property caused by a mob or riot. : 
Cal -Gi Civ. Ps § 340%: Limitation on notary’s bond, § 4252. 


6471. (2880.) Action against officer for seizure or for taxes. Six 
months. Within six months, an action against an officer, or officers de facto: 

1. To recover any goods, wares, merchandise, or other property seized 
by any such officer in his official capacity, as tax collector, or to recover the 
price or value of any goods, wares, merchandise, or other personal property so 
seized, or for damages for the seizure, detention, sale of, or injury to, any 
goods, wares, merchandise, or other personal property seized, or for damages 
done to any person or property in making any such seizure; 

2. For money paid to any such officer under protest, or seized by such 
officer in his official capacity, as a collector of taxes, and which, it is claimed, 
ought to be refunded. 


Cal. C. Civ. P., 341*. must be brought within six months, if brought 
Action for money illegally coltected for taxes against the officer. 


Raleigh v. S. L. City, 17 U. 180; 58 P. 974. 
6472. (2881.) Action against county or city on rejected claim. One 
year. Actions on claims against a county, incorporated city, or town, which 
have been rejected by the board of county commissioners, city council, or 
board of trustees, as the case may be, must be commenced within one vear 
after the first rejection thereof by such board, city council, or board of 
trustees. ATG ste 
Presentation of claim against county, §§ 1427-1435; city, §§ 619, 816, 570x2; town, § 788. 
6473. (2882.) Action accrues from last items of mutual account. In an 
action brought to recover a balance due upon a mutual, open, and current 
account, where there have been reciprocal demands between the parties, the 
cause of action shall be deemed to have accrued from the time of the last 
item proved in the account on either side. 


. ry as ee 
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Cal. C. Civ. P., § 344 To 1 
, 2 dee once v. Corinne M. & S. Co., 6 U. 439; 
Action upon open account, § 6467, and note. 24 p> 534; affirmed 152 U. S. 405. 
A statute of limitations commences to run That one partner confessed judgment on an | 
from the date of each transaction in an open account before the statute had run had 
_ account, and not from the date of the last no effect as against the other after four years, 
entry. In mutual accounts, the statute runs except to make the claim an account stated, 
from the date of the last entry. so that in an action begun after such time it 
Anthony v, Savage, 2 U. 466. is immaterial whether one partner could bind 
Mutual, open, and current account. Statute the other. 
-runs from last entry. Woolf v. Gray, 48 U. 239; 158 P. 788. 


6474, (2883.) Actions for relief not provided for. Four years. An ac- 
tion for relief not hereinbefore provided for must be commenced within four 


years after the cause of action shall have accrued. 

Cal, «C. Civ. P., § 343. tion is barred after a lapse of four years from 
’ Statute begins to run, when, note to § 6445. the time the beneficiary received notice of such 
z ‘When statute begins to run against a trus- repudiation. 


tee, note to § 6445. Felkner v. Dooly, 28 U. 236; 78 P. 365. 
Debts held to be due in a reasonable time, The following actions are governed by this 
note to § 6445. section: 
Action for damages for death by negligence, By abutting property owner for damages 
two years, § 6469. by a change of street grade. 
This section embraces actions for negligence Webber v. Salt Lake City, 40 U. 221; 120 
against common carrier. Pee 5032 
Pemas Vs i... By. 'Co.,° 1 WU. 236: Against a railroad for injury to adjacent 
The general statute of limitations, which property by jar and emission of smoke and cin- 
nowhere refers to actions for divorce, does not ders. 
apply to such actions. O’Neill v.. San. Pedro, L. A. & S. i RCo; 
mutts y. Tufts, 8 U> 142; 30 P.. 309; 38. U. 4753-114 P. 127. 
This section applies to an action for the re- For a refund of taxes collected on property 
covery of unlawful taxes paid under protest. not subject to taxation. 
Centennial-Eureka M. Co. v. Juab Co., 22 U. Neilsen v. Sanpete County, 40 U. 560; 123 
395; 62 P. 1024. PI 364, 
An action for compensation for taking land To enjoin a special assessment for municipal 
is governed by § 6450. improvements. 
pies Iny. Co. vy. O. S. GL. R. Co.,. 46 VU, 208; Branting v. Salt Lake City, 47 U. 296; 153 
148 P. 439. P. 995. ‘ 
Where a trustee has repudiated the trust, ac- 
g 6475. (2884.) Limitations herein apply to state. The limitations pre- 
scribed in this chapter shall apply to actions brought in the name of or for 
the benefit of the state in the same manner as to actions by private parties. 
WAL ©. Cly, P., § 345. These statutes are applicable to the agencies 
Limitation, recovery of real property by the of the state. 
state, § 6446. Pioneer Inv. Co. v. Bd. Ed., 35 U. 1; 99 P. 
150. 


6476. (2885.) Action against mortgagee in possession. Seven years. 
An action to redeem a mortgage of real property, with or without an account 
of rents and profits, may be brought by the mortgagor, or those claiming un- 
der him, against the mortgagee in possession, or those claiming under him, 
unless he or they have continuously maintained an adverse possession of the 
mortgaged premises for seven years after breach of some condition of the 
| mortgage. 


Palace, Ciy,-P.;7§ 346*. 
Redemption of land sold under foreclosure, 8 7235. 


6477. (2886.) Id. When more than one mortgagor. If there is more 
than one such mortgagor, or more than one person claiming under a mort- 
gagor, some of whom are not entitled to maintain such an action, under the 
provisions of this chapter, any one of them who is entitled to maintain such 
an action may redeem therein a divided or undivided part of the mortgaged 
premises, according as his interest may appear, and have an accounting for a 

part of the rents and profits, proportionate to his interest in the mortgaged 

premises, on payment of a part of the mortgage money, bearing the same 
proportion to the whole of such money as the value of his divided or undi- 
vided interest in the premises bears to the whole of such premises. - 
Cal. C. Civ. P., § 347. 
6478. (2887.) No limitation against recovery of deposits. To actions 

_ brought to recover money or other property deposited with any bank, banker, 

& trust company, or savings or loan corporation, association, or society, there “ 

is no limitation. 

me Caleceaciy. P., § 348*. : Suit to recover a fund deposited in the bank 


for special purpose governed by this section. 4 
* Larsen v. U. L. & T. Co., 23 U. 449; 65 P. 208. = 


va a 


ae 
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CHAPTER 5. 


LIMITATIONS—MISCELLANEOUS. 


6479. (2888.) Absence suspends running of statute. If when the cause © 
of action accrues against a person he is out of the state, the action may bes 


commenced within the term herein limited after his return to the state; and if 
after the cause of the action accrues he depart from the state, the time of his 


absence is not part of the time limited for the commencement of the action. » — 
Boucofski v. Jacobsen, 86 U. 165; 104 P. 


Cal-~Ge Civ. Ps. §* 351. 

Where contracts made between non-resi- 
dents, statute does not begin to run until de- 
fendant comes into the territory. 

Burnes v. Crane, 1 U. 179. 

Lawson v. Tripp, 34 U. 28; 95 P. 520. 

Words “depart” and “return’’ herein apply 
as well to non-residents coming into Utah as 
to residents going abroad and returning, and 
the words ‘‘return to the state’ are equivalent 
oa “come within the state.’’ 


The junior lien holder may invoke the statute 
against the senior mortgagee, and in such ac- 
tion absence from the state of the mortgagor 
does not toll the statute, though it would be 
tolled in an action by the mortgagee against 
the mortgagor. 


slalt(s ‘ 
A finding that defendant had a home, family, 
and residence in the state continuously from 
the time the debt was contracted until two 
years after the statute of limitation had run, 
is sufficient evidence of continuous residence 
jin the state to invoke the statute of limitation. 
Woolf v. Gray, 48 U. 239; 158 P. 788. 
Where, after the cause of action acerued, the 
defendant departed from the state and was ab- 
sent for the ensuing six years, with the excep- 
tion of a period of about four months at one 


time, the statute is tolled, even though the de==— 


fendant’s wife and family continued to reside 
in the state during the entire time. 

Keith-O’Brien Company v. Snyder, 50 U. 
—; 169 P. 954. 


‘ 


Graves v. Seifried, 31 U. 203; 87 P. 674. Re? 


6480. (2889.) Legal disability prevents running of statute. Removal. 
If a person entitled to bring an action, other than for the recovery of real 
property, be at the time the cause of action accrued, either: 

1. Within the age of majority; or, 

2. Insane; or, 
_ 3. Imprisoned on a criminal charge, or in execution under the sentence 
of a criminal court, for a term less than for life—the time of such disability is 
not a part of the time limited for the commencement of the action, but such 


action may be commenced within one year after such disability shall cease. 
@aleiG. (Civ, Fs,, $$ 352*,01574*,- 1805*, 18067; Disability must exist when right accrues, §§ 
Two years after disability removed, in ac- 6486, 6487. : 

tions real, § 6463. Actions for recovery of real property, §§ 6462, 
Disaffirmance of contract by minor, § 3956. 6463. y 


6481. (2890.) Death before expiration of limitation. Effect. Ifa per- 
son entitled to bring an action die before the expiration of the time limited 
for the commencement thereof, and the cause of action survive, an action may wer 
be commenced by his representatives after the expiration of that time, and 
within one year from his death. Ifa person against whom an action may be 
brought die before the expiration of the time limited for the commencement 
thereof, and the cause of action survive, an action-may be commenced against — 
his representatives after the expiration of that time, and within one year after 


issuing of letters testamentary or of administration. a 


Cale Gy Civ.<P.,..§ 353%. Where a person dies before the statute has ; 
During vacancy in administration, time does run and letters of administration are issued, Be 
not run, § 7690. and suit is started within a year from such 
Presentment of claim against estate, rejec- date, the action is commenced in time. > 
tion, limitation of action, §§ 7653-7656 Robison v. Gull, 51 U. —; 173 P. —. 
A eee’ 


6482. (2891.) Death of debtor out of state, statute suspended. 
person against whom a cause of action exists dies without the state, the time 
which elapses between his death and the expiration of one year after the issu- 
ing, within this state, of letters testamentary or letters of administration, is _ 
not a part of the time limited for the commencement of an action therefor, 
against his executor or administrator. é 

Mont. Civ. P., § 544. ; 3 er 

6483. (2892.) War suspends statute as to aliens. When a person is an | 
alien subject, or citizen of a country at war with the United States, the time 
of the continuance of the war is not part of the period limited for the com 
mencement of the action. . 


Cal CO NCive si8e354: , ; 
6484, (2893.) New action after reversal or failure not upon the merit 

If any action be commenced within due time, and a judgment thereon for the 

plaintiff be reversed, or if the plaintiff fail in such action or upon a caw: 


ca We 


ae, 


ne 


_ versal or failure. 

Kansas (1889) § 4100. 

__ Where the adverse claimant brings an ac- 
tion to quiet title, the running of the statute 
a is not suspended, and upon its dismissal this 
section is not applicable. 

on Welner v. Stearns, 40 U. 185; 120 P. 490. 

- hat another action had been commenced, 
- prior to the instant one, to which the bar of 
the statute of limitations is urged, does not 
_ remove the bar if such action was on a differ- 

(ee ent cause or was commenced after the statute 
eee! run. 
ng Woolf v. Gray,, 48 U. 289; 158 P. 788. 

1 Where an attorney had prepared two com- 
plaints, and by an oversight had filled the 
wrong complaint, which was not discovered 
until the case came on for trial, and the ac- 
_ tion was then dismissed, and the complaint 


6485. 


Cal, C. Civ. P., § 356. 


action accrued. 
Bemcal 1G, “Civ, P., § 367. 


6487. 


Gal. C. Civ. P., § 358. 
- 6488. 


be, 


meal. C. Civ, Po, S359. 


on 


_—- Kansas (1889) §§ 4101, 4102. ; 
e - The acknowledgment and new promise is a 
re w contract, notwithstanding it was made be- 
ae e statute had run against original account. 
: soukofsky v. Powers, 1 U. 333. 
$ The mere stating of an account between the 
: parties does not take the case out of the stat- 
. ‘ute of limitations, unless such stated account 
‘be in writing and signed by the party sought 
to be charged. : 
- Anthony v. Savage, 2 U. 466. , 
_Where an account is barred, it is still a suf- 
ent consideration for a new promise, and if 
ch new promise be made, the action must be 
such promise, and not upon the original 
se of action. 


-“ 


wv promise in writing made after a cause 
“tion is barred does not revive the former 
Bie. put creates a new one, which in its 
ject to a bar by lapse of time as an 


tosh, 22 U. 296; 61 P. 901. 
ring, 5 U. 414; 16 P. 486. 
ies or 


Pa a. i 


(2897.) Action against directors or stockholders. 
after discovery. This chapter does not affect actions against directors or 
stockholders of a corporation, to recover a penalty or forfeiture imposed, or 
to enforce a liability created by law; but such actions must be brought within 
three years after the discovery, by the aggrieved party, of the facts upon 
__ which the penalty or forfeiture attached, or the liability was created. 


J i 
= ae 
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ae <a e 7 ‘ < ree 
on otherwise than upon the merits, and the time limited for the same shall 
_ have expired, the plaintiff, or, if he die, and the cause of action survive, his 
_ representatives, may commence a néw action within one year after the re- 


originally intended to be filed, was filed, this 
section is applicable. 
Salisbury v. Poulson, 51 U. —; 172 P. 815. 
In the following cases actions were held to 
have failed ‘‘otherwise than on its merits’: 
Where an action is voluntarily dismissed. 
Luke v. Bennion, 36 U. 61; 106 P. 712. 
Where a non-suit is granted. 
Williams v. Nelson, 45 U. 255; 145 P. 39. 
Where a judgment of non-suit is affirmed on 
appeal, plaintiff has one year from affirmance. 
Guthiel v. Gilmer, 27 U. 496; 76 P. 628. 
Where, in the justice’s court, a motion for 
judgment on the pleadings was argued and 
submitted, but not decided, and the action dis- 
missed on the plaintiff’s motion. 
Quealy v. Sullivan, 42 U. 565; 182 P. 4. 


~ (2894.) Where action stayed by injunction, etc., statute sus- 
pended. When the commencement of an action is stayed by injunction, or a 

statutory prohibition, the time of the continuance of the injunction or prohi-_ 
_ bition is not part of the time limited for the commencement of the action. 


: .: = 6486. (2895.) Disability must exist when right of action accrues. No 
person can avail himself of a disability, unless it existed when his right of 


(2896.) Co-existing disability must ke removed. When two or 
_ more disabilities co-exist at the time the right of action accrues, the limita- 
tion does not attach until all are removed. 


Three years 


A 
--—- Powers and liabilities of directors, § 871, and note. 


6489. (2898.) Payment, acknowledgment, or promise extends time. In 
-any case founded on contract, when any part of the principal or interest shall 
have been paid, or an acknowledgment of an existing liability, debt, or claim, 
or any promise to pay the same shall have been made, an action may be 
brought in such case within the period prescribed for the same, after such 
payment, acknowledgment, or promise; but such acknowledgment or promise 
ae, ust be in writing, signed by the party to be charged thereby. 
right of action is barred by the provisions of any statute, it shall be unavail- 
able either as a cause of action or ground of defense. 


When a 


A new promise based on a prior agreement, 
barred by the statute of limitations, is within 
provisions of § 6823, and must be in writing. 

Whitehill v. Lowe, 10 U. 419; 37 P. 589. 

For example of sufficient acknowledgment 
hereunder, see 

Thomas v. Glendinning, 13 U. 47; 44 P. 652. 

Acknowledgment with promise to pay upon 
contingency is sufficient. But in action there- 
on, plaintiff must show that contingency has 
happened. 

Kuhn v. Mount, 13 U. 108; 44 P. 1036. 

A payment will not revive an action which 
was barred when the provision as to payments 
was enacted. 

Francis v. Gisborn, 30 U. 67; 83 P. 571. 

Scheduling a claim in bankruptcy does not 
revive the debt. 

O’Donnel v. Parker, 48 U. 578; 160 P. 1192. 

Where cross demands exist, they may be off- 
set against each other, and claims which are 
barred so as to prevent judgment may be al- 
lowed as an offset. 

Utah C. S. B. v. Fox, 40 U. 205; 120 P. 840. 


_ 2. .- i eT — 


S, 
a 


ty, 
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Where property was pledged under a usuri- 
ous contract, payments made acceptance there- 
of and extending time for future payments and 


erates as an extension of time for bringing the 


action. 
Conner v. Smith, 50 U. —; 169 P. 158. 


promising to keep the property for plaintiff, op- A 

6490. (2899.) Action barred in another state, barred here. Exception. 
When a cause of action has arisen in another state or territory, or in a for- 
eign country, and by the laws thereof an action thereon cannot there be 
maintained against a person by reason of the lapse of time, an action thereon 
shall not be maintained against him in this state, except in favor of one who 
has been a citizen of this state and who has held the cause of action from the 
time it accrued. 


CalCwCivi P.5.$ 36l. : 

Action must be brought within the period 
prescribed by the loc ae of the country a 
where the suit is brought. section. : 

Burnes v. Crane, 1 U. 173. Lawson v. Tripp, 34 U. 28; 95 P. 520. 


6491. (2900.) Existing rights not affected hereby. This chapter does 
not extend to actions already commenced, nor to cases where the time pre- 
scribed in any existing statute for acquiring a right or barring a remedy has 
fully run. 


C@aleiGa@ivare., (6) 502". General repeal not to affect limitations, § 
Through inadvertence, in R. S. 1898, the 834 

word ‘chapter’? was inserted in this section 

instead of a reference to this and the two chap- 

ters next preceding. 


6492. (2901.) “Action,” how construed. The word “action,” as used 
in this chapter, is to be construed, whenever it is necessary to do so, as in- 


cluding a special proceeding of a civil nature. 
CrleiGuCiva We., 8.303. Special proceedings in general, §§ 7374, 7375. 


Where a resident plaintiff acquired a cause 
of action by assignment after it accrued, he 
does not come within the exception of this 


Effect of increase of limitation on claims, 
note to § 6466. 


CHAPTER 6. 
PARTIES. 


6495. (2902.) Action to be in name of real party in interest. Trus- 
tee of express trust defined. Every action must be prosecuted in the name 
of the real party in interest, except that an executor or administrator, a trus- 
tee of an express trust, or a person expressly authorized by statute may sue 
without joining with him the person for whose benefit the action is prose- 


cuted. A person with whom or in whose name a contract is made for the 


benefit of another is a trustee of an express trust, within the meaning of this 


section. 


Mont, ©. Civ.-P;,.'§ 570. 

Corporate and representative capacity may 
be pleaded generally, § 6610; denial must be 
under oath, § 6611. 

Parties having an interest, etc., may be 
joined as plaintiffs, § 6506. 

Actions by executors, etc., §§ 7718-7720. 

Who may sue for wrongful death, §§ 6504, 
6505. 

Executor who has not qualified not made a 
party, § 7726. 

Substitution of parties, § 6518, and note. 

In water suits all parties on the stream may 
be brought in, § 3485. 

Complaint by officer in his official capacity 
should show same. 

Hamilton v. Spiers, 2 U. 225. 

An executor has no authority to maintain an 
action in his-own name to have a trust de- 
clared in favor of a devisee to real estate, 
claimed as belonging to such devisee. 

Raleigh v. Hulett, 2 U. 122. 

In an action against executors de son tort, 
the complaint must charge them as executors 
generally. 

First N. Bank v. Lewis, 12 U. 84; 41 P. 712. 

In an action on a tax collector’s bond, for 
his neglect or refusal to pay over to the treas- 
urer taxes coliected, the county court, and not 
the county, is the proper party plaintiff. 

S; di Coy ve Golding, 2,05 319.3 

Suit may be brought in the name of the lessee 


under a deed giving right to possession, since 
he is the real party in interest. 
Tarpey v. Des. Salt Co., 5 U. 205; 14 P. 338. 
Trustees of school district are proper plain- 
tiffs in action on bond of county collector run- 
ning to ‘‘whomsoever it may concern,”’ to re- 
cover funds of. district in collector’s hands. 
Walton v. Jones, 7 U. 462; 27 P. 580. 
. Where a libelous article refers to a family 
or class of individuals, any one of the family 
or class may maintain an action therefor. 
Fenstermaker v. Tribune Publishing Co., 12 
LOE eRe Zeya da IGS 


Where legal title to homestead is in wife, 
husband may join as plaintiff, in an action to 
enjoin sale, where he has an equitable interest. 

Anderson v. Davis, 18 U. 200; 55 P. 363. 


Wife the proper person to bring action for 
support of children under decree of divorce, 
though decree provided that the money was to 
be paid to a third person for the use of the 
children. 

Hunt v. Monroe, 32 U. 440; 91 P. 269. 


Plaintiff, a mortgagee, whose debt exceeded 
the loss, sued on an insurance policy between 
defendant (the insurer) and the mortgagor, 
which provided, “‘loss, if any, payable to Peck, 
as his interest may appear.’ The suit was 
properly brought by plaintiff alone. 


Peck v. Girard F. & M, Ins, Co., 16 U, 121; 


51 P. 255, 


Actions to enforce the statutory liabilities of 
the stockholders of an insolvent banking cor- 
poration should be brought by the creditors. 
fae bin v. Kimball, 20 U.. 254; 58 P. 


Steinke v. Loofbourow, 17 U. 252; 54 P. 120. 

Agent is not the real party in interest though 
oes an scent in the profits. 

ripler v. 5 leasan nk . ; 
ee teebamiyealiWi., 33s 

The beneficiary of a contract may sue on it, 
although the contract was made without his 
knowledge and without consideration from him. 

Brown v. Markland, 16 U. 360; 52 P. 597. 

Thompson v. Cheesman, 15 U. 48; 48 P. 477. 

Montgomery v. Rief, 15 U. 495; 50 P. 623, 

McKay v. Ward, 20 U. 149; 57 P. 1024. 

The trustee of an express trust is the real 
party in interest, and judgment in suit prose- 
cuted by him is a bar to a suit by those whom 
he represented. 

Com. Nat. Bank v. Paige-Brinton, 45 U. 14; 
142 P. 709. 

A complaint in an action not brought by the 
real party in interest cannot be amended by the 
substitution of the proper party where a wholly 


new issue is presented by the substitution, or 


the defendant is prejudiced thereby. 

Wilson v. Kiesel, 9 U. 397; 85 P. 488. 

Skewes ave Ounn,, Sl. 186552 -Pi 64: 

That the person making a contract for an- 
other makes it in his own name, does not pre- 
elude the other from suing thereon, as the real 
party in interest. 

Cole v. Utah Sugar Co., 35 U. 148; 99 P. 681. 

Where the plaintiff, in an action to recover 
on a benefit certificate, alleged that after Issu- 
ance she became the wife of insured, a denial 
of the marriage does not raise the question of 
whether the plaintiff was the real party in in- 
terest. 

Moran .v. Knights of Columbus, 46 U. 397; 
15d oP. 353. 


Where claims against a railroad which were 
assigned to plaintiff to sue on were assigned 
to another, who sued the railroad, which settled 
with the subsequent assignee, taking an in- 
demnity bond holding it harmless against plain- 
tiff’s demand, and, thereafter, plaintiff sued the 
railroad and recovered on the claims not more 
than the settlement, plaintiff was not entitled 
to have defendant’s appeal dismissed on the 
ground that any further litigation of the 
claims by defendant involved merely a question 
of whether plaintiff or the subsequent assignee 
was the rightful owner, and hence defendant 
was no longer the real party in interest. 

Broadbent v. D. & R. G. R. Co., 48 U. 598; 
160 P.: 1185, 


CIVIL PROCEDURE—PARTIES. 


1253 


ACTION BY ASSIGNEE: 


The test of assignability, note to § 6496. 
Substitution of parties after assignment pen- 
dente lite, § 6513, and note. 


Assignment solely for the purpose of suit 
constitutes the assignee the real party in in- 
terest. 
ete Va bts Gar Waste COs Sn wmo2smaom ies 


Whenever a cause of action Is assigned with- 
out consideration, the assignor continues to be 
the real party in interest, the assignee being 
merely a trustee or collection agent, and the 
assignment does not deprive a defendant of the 
privilege to change the place of trial. 
eee 8. PB, L. A. & SL. , — U. —; 167 


Where the owner of a note assigns it, au- 
thorizing the assignee to sue thereon and col- 
lect it, though the owner retained it in his 
possession, he cannot maintain an action there- 
on without a reassignment to him. 

Anderson v. Yosemite Mining Company, 9 
UW, 420; 35 PRP. 502, 


Where plaintiff sues as the assignee of the 
executors of a certain estate administered in 
New York, and it appears that under the law 
of New York the executors had authority to 
transfer the contract sued on, plaintiff had 
the right to sue and maintain the suit as such 
assignee, without regard to any administration 
of the estate in this state. : 

Camp v. Simon, 23 U. 56; 63 P. 332: 

The objection that the plaintiff is not the 
real party in interest, when available by way 
of defense, must be raised by demurrer or 
answer, or it will. be considered to have 
been waived. 

Fritz v. Western U. Tel. Co., 25 U. 268; 71 
Les BU) 

Assignee of an interest in the cause of action 
may be made a party plaintiff; defendant will 
not be heard to object that assignment was 
without consideration. 

Rutan v. Huck, 30 U. 217; 83 P. 8383. 

The fact that plaintiffs signed acceptances 
sued upon after the complaint was filed does 
not render necessary a supplemental complaint 
showing assignment. 

Lowell v. Parkinson, 4 TT. 64; 6 P. 58. 

The assignee of a part of a claim Is the reat 
party in interest; objection to splitting the ac- 
tion is waived if not taken by demurrer or 
answer. 

Nat’l Ins. Co. v. D. & R. G. R. Co., 44 U. 26; 
TB 12h \(aa8y 


6496. (2903.) Assignment of thing in action. Effect. In the case of 
an assignment of a thing in action, the action by the assignee is without prej- 
udice to any set-off or other defense existing at the time of or before notice 
of the assignment; but this section does not apply to a negotiable instrument 


transferred in good faith and upon good consideration, before maturity. 
@alies, Civ. P., § 368, The test of the assignability of a chose in ac- 


Action not to abate by death or transfer, § tion depends upon whether or not it would sur- 
6513 vive and pass to the personal representative of 


Substitution of parties, § 6513, and note. a decedent; and, under this section and § 6513, 
Party not to be deprived of benefit of cross- the assignee of a claim for money paid by mis- 
demand by death or assignment, § 6578. take and having an interest therein independ- 
Title of indorsee of negotiable instrument ent of the assignment may bring an action in 


transferred before maturity, § 4086. his own name. : 
Assignee a proper party plaintiff, note to § Lawler v. Jennings, 18 U. 35; 55 P. 60. 


6495 
6497. (2904.) Married woman as a party. A married woman may sue 


and be sued in the same manner as if she were unmarried. 
Monte ©iv. Py, § 572. Ohio, § 4996. Property rights, etc., of married woman, 
Married woman as a party, §§ 2984-2986. Con. art. 22, sec. 2; §§ 2983-2991, and notes. 
Judgment against married woman, § 6858. Wife may be ‘‘head of a family’? under 

homestead law, § 2896. 

6498. (2905.) Husband and wife sued together. Either may defend. 


If husband and wife are sued together, the wife may defend for her own 


right, and if either neglect to defend, the other may defend for both. 
Towa, McClain’s An. C. (1888) § 3768*. 


6499. (2906.) Deserted husband or wife as a party. When a husband 
has deserted his family, the wife may prosecute or defend in his name any 


~ judge thereof, in which the action is pending in each case. A guardian 


upon the application of a relative or friend of the infant, or of any other 
party to the action; aN th 
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action which he might have prosecuted or defended, and shall have the Ss 
powers and rights therein as he might have, and, under like circumstan 


the husband shall have the same right. 
Iowa, McClain’s An. C. (1888) § 3769*. 


6500. (2907.) Infant or incompetent must appear by guardian. Whi 
an infant, or an insane or incompetent person is a party, he must appear eitl 
by his general guardian, or by a guardian ad litem appointed by the court, 


litem may be appointed in any case, when it is deemed by the court in wh 
the action or proceeding is prosecuted, or by the judge thereof, expedient to — 
represent the infant, insane, or incompetent person in the action or proceed- — 


ing, notwithstanding he may have a general guardian and may have appeare 


by him. ee 
Cale Or Olive Psy 8 Sie This authorizes the appointment of a guard- — 
Guardian to appear for ward, §§ 7432, 7877. ian ad litem before the action is started, and — 
Special guardian for insane wife, § 2995. also for a resident and non-resident minor 
It is proper to substitute a guardian ad litem plaintiff, as well as for a resident and non- 

for a non-resident general guardian, though ac- resident minor defendant. : aan 

tion may be maintained by either. Schuyler vs. Southern Pacific, 37 U. 581; 109 
Hyndman v. Stowe, 9 U. 28; 33 P. 227. P. 458. ; 


6501. (2908.) Guardian ad litem, how appointed. When a guardian ada : 
litem is appointed by a court, or the judge thereof, he must be appointed as — 
follows: a: 

1. When the infant is plaintiff, upon the application of the infant, if h 
be of the age of fourteen years, or if under that age, upon the application of 
relative or friend of the infant; “an 

2. When the infant is defendant, upon the application of the infant, if he — 
be of the age of fourteen years and apply within twenty days after the serv- _ 
ice of the summons, or if under that age or if he neglects so to apply, then 


3. When an infant defendant resides out of this state, the plaintiff, upon "d 
motion therefor, shall be entitled to an order designating some suitable person ~ 
to be guardian ad litem for such infant defendant, unless the defendant, or _ 
some one in his behalf, within twenty days after service of notice of such m« 
tion shall procure to be appointed a guardian for such infant. Service of suc 
notice may be made upon the general or testamentary guardian of such de- 
fendant, if he have one in this state; if not, such notice, together with the 
summons in the action, shall be served in the manner provided by law for pu! i 
lication of summons upon such infant if over fourteen years of age, or, if, 
under fourteen years of age, by such service on the person with whom s 
infant resides. The guardian ad litem for such non-resident infant defen 
shall have twenty days after his appointment in which to plead to the actior 
4. When an insane or incompetent person is a party to an action or pr 
ceeding, upon the application of a relative or friend of such insane or inco 
petent person, or of any other party to the action or proceeding. 
Cal. C. Civ. P., § 873*. Wisconsin § 2614*. ; 
6502. (2809.) Unmarried female may sue for seduction. An unmarrie 
female, under twenty years of age at the time of her seduction, may pros 
cute, as plaintiff, an action therefor, and may recover therein such damages. 
pecuniary or exemplary, as are assessed in her favor. oH 
CalmCaCiv, wi eo (4s. Limitation of action, one year, § 6470. is 
6503. (2910.) Id. When parent or guardian may sue. A father, or, in 
case of his death or desertion of his family, the mother, may prosectite as 
plaintiff for the seduction of the daughter, who, at the time of her seduct 
is under the age of majority; and the guardian, for the seduction of the w 
who, at the time of her seduction, is under the age of majority, though 
daughter or the ward be not living with or in the service of the plait 
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6504. (2911.) Parent or guardian may sue for death of mi 
of ward, | A father, or, in case of his death or desertion of . 


ite Rieter 


eee 


iy Sci y 


the 


_ another pe 
person. Am’d 01, p. 40. 
Cal. C. Civ. P., 376. 


6505. 


Lael 


= Cal. ©. Civ. P., 377*. 
Amount of recovery not to be limited by law, 
» -Con.-art. 16, -sec.. 5. 
_ he fixing of the amount of the damages is a 
- question for the jury alone, note to Con. art. 
a ; sec, Y. 
Negligence cases not bearing upon any par- 
_ ticular statute are not included in this volume. 
: General damages pleaded generally; special 
mages, specially, note to § 6566. 
Actions which survive do not abate by death 
transfer, § 6513. 5 
Limitation of action, two years, § 6469. _ 
Amount allowed under industrial commission 
shapter, §§ 3137-3140. 
4 At common law, a father cannot maintain an 
action for the death of his son occasioned by 
negligence. 
“Phomas v. U. P. Ry. Co., 1°U. 232, 
Administrator is party plaintiff. 
Fritz v. West. Union Tel. Co., 25 U. 263; 71 
, 209. 
Damnit vy. Diamond C. & C. Co., 26 U. 115; 
>, 385 


: action in Utah for the negligent death of 
“person in Wyoming must be brought in the 
name of the personal representative of the de- 
sed, as required by statutes of Wyoming, 
not by the heirs of such person in their 
n names, as permitted bv this section. 

horpe v. U. P. Ry. Co., 24 U. 475; 68 P. 145. 
ik h S. & T. Co. v. Diamond C. & C. Co., 26 

Be 299; 13 Pr 524. 
In re Lowham’s Estate, 30 U. 436; 85 P. 445. 
: action may be maintained for the death 
e occurring in Utah, though the bene- 
ciaries are non-resident aliens, subject to a 
eign power. 
3 elem Mines Co. v. Bianco, 246 Fed. 936. 


ELEMENTS OF DAMAGE: 


i determining the amount of damages for 
ath by wrongful act, it is proper for the jury 
) consider the number and ages of the mem- 
- of the decedent’s family, the loss of his 
ciety and companionship, his habits in re- 
rd to supporting his family and what he 
ight be expected to do in the future, express- 
excl 


Daur Re G. Ry. U. 17; 24 BP. 616. 
wai, & BR. G. Ry. Co, 7 U. 482; 27 P. 


U. P. R. R. Co., 8 U. 47; 29 P. 968. 
Ons) bn Ry Ry Co.) 37 U. 431; 108, EB. 
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(2912.) Heirs, etc., may sue for death of adult. 
_ of a person not a minor is caused by the wrongful act or neglect of another, 
_ his heirs, or his personal representatives for the benefit of his heirs, may 
maintain an action for damages against the person causing the death, or, if 
such person be employed by another person who is responsible for his conduct, 
then also against such other person. 
he time of his death, only one action can be maintained for the injury to or 
death of such person, and such action may be brought by either the personal 
representatives of such adult person deceased for the benefit of his heirs, or 
_ by such guardian for the benefit of his heirs as provided in § 6504. In every 
_ action under this and the preceding section such damages may be given as 
_ under all the circumstances of the case may be just. 


may maintain an action for the death or injury of a minor child, when 
injury or death is caused by the wrongful act or neglect of another; and- 
uardian may maintain an action for the injury or death of his ward, if the 
d be of lawful age, when such injury or death is caused by the wrongful 
or neglect of another, the action by the guardian to be prosecuted for the 
benefit of the heirs of the ward. Any such action may be maintained against 
1€ person causing the injury or death, or, if such person be employed by 
rson who is responsible for his conduct, also against such other 


Elements of damage for loss of child, § 6505, 


and note. 


When the death 


If such person have a guardian at 


Am’d ’01, p. 40. 


In an action by a parent for the negligent 
death of his minor child, it was proper to au- 
thorize a recovery for the loss of services of 
the child, and its society and comfort; the court 
expressly excluding any recovery for sorrow, 
grief, or anguish, to the parents, or pain and 
suffering to the child. 

Corbett v. O. S. L. Ry., 25 U. 449; 71 P. 1065. 

iydew. U, Pv RAR. Con 7 U.pe56s) 26 Re aoe 
a Veolwartha W--Cor, 2oUes laos Gomis 


The damages in an action by parents for 
the negligent death of an adult child are not 
limited to the probable conditions of money 
which the parents would have received during 
the child’s lifetime, but may also consist of 
the elements entering into the domestic rela- 
tions of parent and child, living in one family, 
or otherwise. 
wee V. eG. Wis ‘Rye, Cor32 Ui. S603 90s 

75. 

Evidence as to the physical condition of the 
widow—her inability to do housework and the 
necessity for caring for her—was admissible 
on the question of damages. 

Byers ¥.-.O3;85_ Li Rs Ri Cos si Wasi eee8 
P. 6388. 


In an action for a death in another state, it 
will be presumed, on absence of proof to the 
contrary, that the laws of that state allowed 
a recovery and damages as in this section pro- 
vided. 

Grow v. O. S. L. R. R. Co., 44 U. 460; 138 P. 
398 


A verdict for $5300 for death of a man 61 
years old was not excessive where deceased 
left a family, and was sober, and in good 
health, earning $38.75 per day. 

Brostom y. Lynch-Cannon Engr. Co., 46 U. 
103; 148 P. 423. 

Where the children of deceased, being all 
adults from 31 to 48 years old, married and 
maintaining separate homes apart from de- 
ceased, loss of comfort, association, and com- 
panionship of deceased by them should not be 
submitted as an element of damages. 

White v. Shipley, 48 U. 496; 160 P. 441. 

Damages for mental anguish can be recov- 
ered only where injury was wilful or ma‘icious. 

Giblin v. McIntyre, 2 U. 384; affirmed 100 U. 
S. 124; 25 Law Ed. 572. 

Vanderberg v. Connoly, 18 U. 112; 54 P. 1097. 

Thirkfield v. M. V. Cemetery Assn., 12 U. 76; 
41 P. 564. 

Farr v. Swigart, 13 U. 150; 44 P. 711. 


(2913.) Persons interested may join as plaintiffs. All persons 
terest in the subject of the action, and in obtaining the relief 
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demanded, may be joined as plaintiffs, except when otherwise provided in 


this code. 


Calm Gee Civ--k.,7 $318. 

Action prosecuted in name of real party in 
interest, § 6495. 

Joinder of parties plaintiff, note to § 6495. 

When one or more may sue or defend for all, 
§§ 6510, 6511. 

Persons owning no interest in the property 
and having no interest in the event of a suit 
are not necessary parties. 

Houtz v. Gisborn, 1 U. 173. 

A sheriff and his deputy are jointly and sev- 
erally liable for the acts of the deputy, and 
may jointly maintain an action for the value 


of the property levied upon by the deputy and 
taken from his possession. 

Burton v. Winsor Mining Co., 2 U. 240. 

Several judgment creditors may join as 
plaintiffs in same action to enforce their rights 
by creditors’ bill. 

Enright v. Grant, 5 U. 334; 15 P. 268. 

A complaint, in an action by the owner of an 
undivided half interest in personal property 
for conversion, was not insufficient because it 
failed to show who owned the other half. 

Boley v. Allred, 25 U. 402; 71 P. 869. 


6507. (2914.) Who may be joined as defendants. Any person may be _ 
made a defendant who has or claims an interest in the controversy adverse to 
the plaintiff, or who is a necessary party to a complete determination or set- 
tlement of the question involved therein. And in an action to determine the 
title or right of possession to real property which at the time of the com- 
mencement of the action is in the possession of a tenant, the landlord may be 


joined as a party defendant. 


Calm Cr Clive. be5nisi oo. 

Parties to foreclosure, §§ 7230, 7232. : 

Necessary parties may be brought in, § 6519. 

Possesssion of tenant is possession of land- 
lord, § 6458. 

Intervention, new parties, §§ 6518, 6519. 

Associates sued under common name, § 6520. 

Joinder parties, §§ 6506-6512. 

Parties in action for possession of real prop- 
erty, § 7319. 

Joinder of creditor with sheriff, §§ 6155, 6516. 

In water suits all persons on the stream may 
be made parties, § 3485. 

In action for a tract of land, plaintiff cannot 
join several defendants who are in possession 
and claim distinct and separate parcels thereof. 

Moore v. Wilson, 1 U. 187 

In a petition brought by a receiver to require 
a party to turn over certain property to the 
receiver, where it appears that a fraudulent 
assignment was made to another corporation 
and by that corporation the property was as- 
signed to a trustee, who holds the legal title 
and is in possession, the said corporation is not 
a necessary party. 
payee States v. The Church, 5 U. 538; 18 P.: 


When an action is based upon fraud, the per- 
sons perpetrating the fraud and all others 
whose gains or losses are traceable thereto are 
proper parties. ; 

Stevens v. S. Ogden L. B. & I. Co., 14 U. 232; 
47 P. 81. 


Where two officers as individuals were joined 
with the defendant corporation in an action for 
specific performance; held, that there was a 
misjoinder. 

Whitehill v. Lowe, 10 U. 419; 37 P. 589. 
Coe v. Societe des Mines, 10 U. 386; 87 P. 
Persons claiming water rights adverse to 
those of plaintiff, or who have diverted water 
from the same stream, may be made parties to 


a suit to determine their several rights and 
priorities, even though they reside without the 
county wherein the suit is commenced. 

eda io: Irr. Co. v. McIntyre, 16 U. 298; 52 P. 


Joinder where several railroads use a depot 
and rolling stock, and negligence of all con- 
tributes to injury. % 

Brown v..S; BP: Co., 31 Ws 3183 88ee ate 3 

An objection on account of misjoinder of a 
party defendant is, under provisions of § 6573, 
waived unless raised by demurrer or answer. 

Stevens Imp. Co. v. South O. L. B. & I. Co., 
20 U. 267; 58 P. 8438. 

Fields v. Cobbey, 22 U. 415; 62 P. 1020. 

Henderson v. Turngren, 9 U. 482; 35 P. 495. 

Spencer v. Van Cott, 2 U. 3387. 

Defendant agreed to construct a canal for a 
company under the supervision of the com- 
pany’s engineer, whose measurements and de- 
terminations were to be final; defendant con- 
tracted with the plaintiff, who performed the 
work and received pay according to company 
engineer’s measurements; held in suit by plain- 
tiff for pay, it was error to make the company 
a party. ; 

Annett v. Garland; 8 U. 150; 30 P. 365. 

In an action against several as partners an 
answering defendant testifies that ‘‘S,’”’ is not 
a partner; held he is not prejudiced. by an > 
amendment dropping ‘‘S.’’ 

Brown v. Pickard, 4 U. 292; 9 P. 573. 

One who, under contract for sale of land on 
instalments, claims a lien prior to the lien of 
mechanics, although not an indispensable party, 
was properly made a party defendant in ac- 
tion to foreclose mechanic’s lien, in order to ~ 
determine the amount and character of his 
claim; held the judgment entered in favor of 
the contract-holder is conclusive, and he can- 
not thereafter bring another action to fore- 
close his lien. 

Cain v. Parfitt, 48 U. 81; 158 P. 448. 


6508. (2915.) Parties to action to determine adverse claim. Writ. 
In an action brought by a person out of possession of real property, to de- 
termine an adverse claim of an interest or estate therein, the person making 
such adverse claim and persons in possession may be joined as defendants, 
and, if the judgment be for the plaintiff, he may have a writ for the posses- 
sion of the premises as against the defendants in the action, against whom 
judgment has passed. 


Cal. C. Civ. P., § 380. 


Action to determine adverse claim, 221- 
Adverse possession, §§ 6452-6456. ee 


47. 
Writ of possession, § 6913. 


6509. (2916.) Id. Persons claiming under common title. Any two or 
more persons claiming any estate or interest in lands under a common source 
of title, whether holding as tenants in common, joint tenants, coparceners, or 
in severalty, may unite in an action against any person claiming an adverse 
estate or interest therein for the purpose of determining such adverse claim, 
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or of establishing such common source of title, or of declaring the same to be 


i” held in trust, or of removing a cloud upon the same. 


CalEe. Cive PS § 381. Action t = 
Tenants in common, etc., as parties, § 6512. 7257. RR ert eee 


6510. (2917.) Joinder of parties united in interest. Part may appear 
for all. Of the parties to the action, those who are united in interest must be 
joined as plaintiffs or defendants; but if the consent of any one who should 

' have been joined as plaintiff cannot be obtained, he may be made a defendant, 
the reason thereof being stated in the complaint ; and when the question is one 
of a common or general interest of many persons, or when the parties are 
numerous and it is impracticable to bring them all before the court, one or 


more may sue or defend for the benefit of all. 
Cale. Civ. 2. § 382. that a surviving partner who joined in a gen- 


Persons interested may be joined as plain- 
tiffs, § 6506. 

Who may be joined as defendants, § 6507. 

In an action against a co-partnership to 
enforce a mechanic’s lien, it will be assumed 


eral demurrer did so as surviving partner, that 
being the only capacity in which he was prop- 
erly a party. 

Bingham Coal & Lbr. Co. v. Blom, 43 U. 584; 
BBY CIE ORIN: 


6511. (2918.) Joinder of parties severally liable. Persons severally li- 
able upon the same obligation or instrument, including the parties to bills of 
exchange and promissory notes, and sureties on the same or separate instru- 
ments, may all, or any of them, be included in the same action, at the option 


of the plaintiff. 
CaleeGenGive $383, 
Costs when several actions are brought on 
same instrument, § 7037. 
sg one or more served, proceedings, § 
58. 
Judgment, §§ 6855, 6856, 6874. 
Execution, § 6914. 
Liability of parties to negotiable instruments, 
§§ 4094-4103. 
Action against partnership, § 6520. 
See Dobs v. Rees, 49 U. 270; 1€3 P. 255. 
The maker and the grantor of a promissory 


note may be sued thereon in the same action. 

Gagen v. Stevens, 4 U. 348; 9 P. 706. 

Anderson v. Stevens, 2 U. 538. 

That two firms have a common member will 
not prevent a suit by two members of one firm 
upon a note against two members of the other 
firm acting as individuals. 

Jungk v. Reed, 9 U. 49; 33 P. 236. 

Maker and indorser of note may be joined 
without stating separate cause of action 
against each. 

Smith v. McEvoy, 8 U. 58; 29 P. 1030. 


6512. (2919.) Tenants in common, etc., as parties. All persons holding 
as tenants in common or as joint tenants, or any number less than all, may 
jointly or severally commence or defend any civil action or proceeding for the 
enforcement or protection of the rights of such party. In all cases one tenant 


in common or joint tenant can sue his co-tenant. 


Mont. Civ C., § 586. 

Action for waste against tenant in common, 
ete., § 7241. 

Tenants in common, etc., as parties, §§ 6509- 
6510. 

In water suits joint and several interests will 
be determined, § 3485. 

Applies to tenant in common of water. 

‘Spanish Fork v. Hopper, 7 U. 235; 26 P. 293. 

A tenant in common is not a necessary party 
in suit to quiet title. 

Karren v. Rainey, 30 U. 7; 83 P. 338. 

The owner of a one-half interest in personal 
property may sue for conversion without join- 
ing his co-owners as plaintiff or defendant. 

‘Boley v. Allred, 25 U. 402; 71 P. 869. 


Where inseverable personal property is held 
by several persons as joint tenants, the tenant 
in actual possession may retain it as against 
the co-tenants. 
eo Mt. Farm Co. v. Lunt, 46 U. 299; 151 


Where leased sheep are intermingled with 
the sheep of lessee and are incapable of iden- 
tification, the lessor and lessee become tenants 
in eommon and either may maintain replevin 
against his co-tenant for his individual in- 
terest. 

Manti City Savings Bank vy. Peterson, 33 U. 
209; 93 P. 566. 


6513. (2920.) Action not to abate by death or transfer. Substitution. 


An action or proceeding does not abate by the death or any disability of a 
party, or by the transfer of any interest therein, if the cause of action or pro- 
ceeding survive or continue. In case of the death or any disability of a party, 
the court, on motion, may allow the action or proceeding to be continued by 
or against his representative or successor in interest. In the case of any other 
transfer of interest, the action or proceeding may be continued in the name of 
the original party, or the court may allow the person to whom the transfer is 


made to be substituted in the action or proceeding. 
Calm. Civ: P., § 385. In case of death of defendant, claim must be 


If party die after verdict or decision and 
before judgment, judgment may be rendered, 
§ 6866. 

Assignment of thing in action not to preju- 


dice defense, when, § 6496. 
Action in name of assignee, note to § 6495. 


Termination of plaintiff’s title pending action 
to recover real property, § 7249. 

Alienation by defendant pending action to 
recover real property, § 7256. 


presented for allowance, § 7657. 
Substitution of executors, etc., § 7875. 
Substitution on request of defendant, § 6514. 


SUBSTITUTION OF PARTIES, ETC. 


If the plaintiff transfers his Interest in the 
action during the pendency of the suit, it may 
be continued in the name of the original party. 

Firman v. Bateman, 2 U. 268. 

Substitution of assignee pending appeal from 
justice’s to district court is error where it 


kes 
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rendered a formerly incompetent witness com- 
petent. 

Skews v. Dunn, 3 U. 186; 2 P. 64. 

Judgment in favor of assignee without order 
of substitution, where action was brought by 
assignor is erroneous. 

Lowell v. Parkinson, 4 U. 64; 6 P. 58. 

Secs. 2961, 2962, 3187, 4198, C. L. 1888, do not 
change the rule that a personal action does not 
survive; and an action for a personal injury 
brought by the deceased in his lifetime does not 
survive though after his death leave was asked 
to amend to show that the wrongful act caused 
the death. 

Mason v. U. Bo Ry. Co. 7 Ue 15524 BP. 196. 

An action to foreclose a mortgage may be 
continued in the name of the original plaintiff 
for the benefit of the indorsee of the mortgage 
note, who paid it to the plaintiff during the 
pendency of the action. 

National Bank of the Republic v. Hapgood, 
GeWason ook. 241. 

Where claim has been assigned after suit 
brought and suit continued and judgment re- 
covered in name of assignor, creditor’s bill to 
collect payment must be brought in name of 
assignee. 

Wilson v. Kiesel, 9 U. 397; 35 P. 488; same 
ease, 164 U. S. 124. 

See Thomas v. Morris, 8 U. 284; 31 P. 446. 

Judgment against a party after his death, 
the fact not appearing, is erroneous but not 
void. 

Elliott v. Bastian, 11 U. 452; 40 P: 713. 

An assignment of judgment, under provisions 
of this section, does not abate the action, but 
the same may be carried on in the name of 
che original party, or the court may allow sub- 
stitution of the transferee. 

Schroeder v. Pratt, 21 U. 176; 60 P. 512. 

Under this section, a grantee pendente lite 
of premises which constitute the subject matter 
of a suit instituted to recover possession of the 
land has a right to be substituted as plaintiff, 
and, if so substituted, acquires all the rights 
of the plaintiff under the judgment. 

Hanks v. Matthews, 16 U. 325; 52 P. 7. 

The action having been continued as it prop- 
erly might be, in the name of the original 
plaintiff, after he deeded the land in contro- 


6514. 
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(2921.) Substitution of claimant for defendant. 


versy, costs may be awarded against defend- © 


ant, though, after the issue is found against 
him, he purchases the land from plaintiff’s 
grantee. 

Christofferson v. Craghead, 26 U. 483. 73 P. 
639. 

Purchaser after condemnation proceedings 
begun not required to be made a party. 

Brigham City v. Chase, 30 U. 410; 85 P. 436. 


It will be presumed, where the record shows 
a substitution has been made because of the 
death of parties plaintiff, that the representa- 
tives were appointed by a court of compe- 
tent jurisdiction and that the order of substi- 
tution was regularly made. Such a party sub- 
stituted was not required to file new plead- 
ings. 

Warren v. Robinson, 25 U. 205; 70 P. 989. 

Under provisions of this section, authorizing 
an action to be carried on either by the orig- 
inal party to the contract or his assignee, the 
refusal of the court to substitute plaintiff’s 
assignee as plaintiff in an action on a contract 
was not error. 

Oberndorfer v. Moyer, 30 U. 325; 84 P. 1102. 

An action for malicious personal injury in- 
flicted by shooting abates on the death of the 
wrongdoer. 

Brown v. Witeman, 47 U. 31; 151 P. 366. 

In an action for wrongful death, the sub- 
stitution of decedent’s personal representative 
for decedent’s widow as plaintiff is not error. 

Pugmire v. Diamond, etc., 26 U. 115; 72 P. 


85. 
Sargent v. U. P. Fuel Co., 37 U.-392; 108 P- 
928. 

A cause of action for personal injury due to 
negligence will not survive the death, and if 
a judgment is had before death and it is re- 
versed, the cause of action is gone. 

Candland v. Mellen, 46 U. 519; 151 P. 341. 

Where defendants, who were land owners 


“under the canals of a quasi public irrigation 


district and members thereof, were restrained 
from interfering in any manner with the 
ditches of the district, they are restored to 
their individual rights upon the dissolution of 
the district. 

Thompson v. McFarland, 29 U. 455; 82 P. 478. 


A defendant 


against whom an action to recover upon a contract or for specific real or per- 
sonal property is pending may, at any time before answer, upon affidavit that 
a person not a party to the action makes against him, and without any col- 
lusion with him, a demand upon such contract or for such property, upon no- 
tice to such person and the adverse party, apply to the court for an order to 
substitute such person in his place, and discharge him from liability to either 
party, on his depositing in court the amount claimed on the contract, or de- 
livering the property, or its value, to such person as the court may direct, and 


the court may in its discretion make the order. 
Cal. C. Civ. Pi, § 386+. 


6515. (2922.) Id. Joinder of creditor with sheriff. The provisions of 
the next preceding section shall be so far applicable to an action brought 
against a sheriff or other officer for the recovery of personal property taken 
by him under an attachment or execution, or for the value of such property so 
taken and sold by him, that upon exhibiting to the court the process under 
which he acted, with his affidavit that the property, for the recovery of which, 
or its proceeds, the action was brought, was taken under such process, he may 
have the attaching or execution creditor made a joint defendant with him, and 
if jugment go against them, it shall provide that the property of such creditor 


shall be first exhausted in satisfaction thereof. 


Iowa, McClain’s An. C., § 8778* Entry of judgment against i 
A 5 q) 5 i sureties 0) f - 
True value of such property may be shown, iff’s indeaty ebonas ie motion, § 7222. fake 


§ 6620. 
6516. (2923.) Id. On application of sheriff and creditor. In an action 


against a sheriff or other officer for the recovery of property taken under an 
attachment or execution, the court may, upon application of the defendant 


and of the party in whose favor the process issued, permit the latter to be — ‘ 


joined with such officer as defendant. 
Iowa, McClain’s An. C., § 3779. 


4 
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17. (2924.) Interpleader of conflicting claimants. Whenever con- 


property, or the performance of an obligation, or any portion thereof, such 
_ person may bring an action against the conflicting claimants to compel them 
_ to interplead and litigate their several claims among themselves. The order 
_ of substitution may be made, and the action of interpleader may be main- 
tained, and the applicant or plaintiff be discharged from liability to all or any 
of the conflicting claimants, although their titles or claims have not a com- 


_ mon origin, or are not identical, but are adverse to and independent of one 

- another. 
2 SCal~C. Civ. P., § 386*. has refused to pay either county, and that 
_Interpleader in garnishment proceedings, § the action was brought to interplead both 
6 counties to determine which is entitled to the 


by! 
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cting claims are or may be made upon a person for or relating to personal. 


Persons holding stock in escrow may require 
_ the parties interested to interplead and litigate 
— conflicting claims. 

Walker v. Bamberger, 17 U. 239; 54 P. 108. 
- Where the state board of equalization had 
_ authority to reapportion railroad property for 
taxation to a certain county, a demurrer to 
the complaint, alleging that both counties are 
attempting to collect taxes, and that plaintiff 


tax, is properiy sustained. 

Union Pac. R. R. Co. v. Summit County, 48 
Wi bA0;* el Pe 468) 

Where a litigant tenders the money claimed 
by two other parties into court, no judgment 
in his favor for the money can be legally 
entered. 

McGuire v. State Bank of Tremonton, 49 U. 
381: 164 P. 494. 


6518. (2925.) Intervention. Who may intervene, and how effected. 
_ Any person may, before the trial, intervene in an action or proceeding, who 
has an interest in the matter in litigation, in the success of either of the par- 
_ ties, or an interest against both. An intervention takes place when a third 
_ party is permitted to become a party to an action or proceeding between other 
_. persons, either by joining the plaintiff in claiming what is sought by the com- 
 plaint, or by uniting with the defendant in resisting the claims of the plaintiff, 
or by demanding anything adversely to both the plaintiff and the defendant; 
4 _and is made by complaint, setting forth the grounds upon which the inter- 
vention rests, filed by leave of the court and served upon the parties to the 
_ action or proceeding who have not appeared, and upon the attorneys of the 
parties who have appeared who may answer or demur to it as if it were an 


_ original complaint. 

eCalc. Civ. P., § 387. 

5 In proceedings to forfeit to the U. S. certain 
-  -real estate whose proceeds are directed to be 
plied to the use of the common schools of 
_ Utah territory; held, that such common schools 
have not such an interest in the property as to 
nable them to intervene. 

meweesn iy. bre Ohurch, 6 iW. 9; 21. P.-508, 524. 
Where it appears from a complaint in in- 
_ tervention that the intervenor and those whom 
he represents have a common or general in- 
_ terest in the questions involved and either gain 
th lose by the direct operation and effect of 


the judgment, and the number of persons who 
would be joined as intervenors is so large that 
it would be impracticable to bring them before 
the court; held, that the intervenor had a 
tanding in court under §§ 6510, 6518. 

West Point Irr. Co. v. Moroni & Mt. Pleasant 

some C@o., 14 -U. 127; 46 °P.. -762. 

=a Where a garnishee answers that he is not 
indebted to the defendant, the defendant may 
intervene in the action to establish that the 


% 


_ the proper amendment. 

: alee On Cuvee, § 389. : 
hen new party necessary on counterclaim, 
edure, § 6580. . 
One who is necessary to complete determi- 
mn may be made a party, § 6507. 

court may order necessary parties to be 


garnishee is indebted and to establish his 
exemption. 
Dayton v. Free, 49 U. 221. 162 P. 614. 


A receiver of an insolvent corporation, or 
other persons prejudiced, may intervene in an 
attachment suit against the corporation and 
move to set aside an order of sale, 

eee v. Third Dist. Court, 37 U. 418; 108) Py 
1121. 


A judgment creditor, who had an execution 
which was served on a bank holding funds 
of the debtor and returned unsatisfied, could 
intervene in an action by the debtor against 
the bank to recover such money. 

Wheelwright v. Nat’l. Cop. Bank, 42 U. 579; 
1382: 132: 

Where property is attached which claimant 
claimed, he may intervene in action in which 
the attachment was issued and contest the 
title to the attached property. 

Houston R. Est. Inv. Co. v. Heckler (Yerrick, 
Intervenor), 44 U. 64; 138 P. 1159. 


«6519. (2926.) Court may order in new parties. The court may deter- 
mine any controversy between parties before it, when it can be done without 
_ prejudice to the rights of others, or by saving their rights; but when a com- 
- plete determination of the controversy cannot be had without the presence of 
ther parties, the court must then order them to be brought in. And when, 
‘in an action for the recovery of real or personal property, a person not a 
irty to the action, but having an interest in the subject thereof, makes ap- 
plication to the court to be made a party, it may order him to be brought in by 


New parties brought in by cross-complaint. 

Chalmers v. Trent, 11 U. 88; 39 P. 488. 

In controversy between contractor and sub- 
contractor, involving questions upon which also 
depend rights of contractor against owner, this 
fact is not sufficient to justify making owner a 
party. 

Garland v. McMartin, 8 U. 150; 30 P. 365. 
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Persons claiming adverse water rights, or 
who have diverted water from the same 
stream, may be made parties to a suit to de- 
termine their several rights and priorities, even 
though they reside without the county wherein 
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eer 


Where a complete determination of a con- 
troversy requires presence of persons not al- 
ready parties, this section prescribes the pro- 
cedure. 

Houser v. Smith, 19 U. 150; 56 P. 683. 


the suit was commenced. 
Des. Irr. Co. v. McIntyre, 16 U. 398; 52 P. 628. 


6520. (2927.) Action against persons associated as partners, etc. Serv- 
ice. Judgment. When two or more persons associated in any business 
either as a joint stock company, a partnership, or other association, not a cor- 
poration, transacting such business under a common name, whether it com- 
prises the name of such associates or not, they may be sued by such common 
name, the summons in such cases being served as provided by sub. 5 of § 6548; 
and the judgment in the action shall bind the joint property of all the associ- 
ates, in the same manner as if all had been named defendants and had been 


sued upon their joint liabilities. 

CalsC Civ. P., .8 oss: 

Joinder parties severally liable, § 6511, and 
note, 

Action against joint debtors; service on part, 
§ 6558. 

Liability of special partners, §§ 4351, 4357. 

When the suit is against two or more defend- 
ants by their individual names, not against 
them by a common name in which they are 
transacting business, the service of summons 
on one or more will not give jurisdiction to 
enter judgment against those not served. 

Blyth & Fargo Co. v. Swenson, 15 U. 345; 49 
P. 1027. 

A judgment against a firm in its firm name 
is not binding upon the separate property of 
the individual members. 

Hamner v. Ballantyne, 16 U. 486; 52 P. 770. 

Where, in the caption of the complaint, the 


Am'd?1ly pest. 


defendants are named individually and de- 
scribed as doing business under the firm name 
given, though it is alleged in the body of the 
complaint that they were copartners, the ac- 
tion is against them individually and not 
against the partnership. 

Guthiel v. Gilmer, 27 U. 496; 76 P. 628. 

Blyth Co. v. Swenson, 15 U. 345; 49 P. 1027. 

A voluntary association cannot be sued in its 
name as such, but can be brought into court 
only in the name of its members, or, if they 
are too numerous, a few of them may be made 
defendants to represent the interests of all. 

Pearson v. Anderburg, 28 U. 495; 80 P. 307. 

Where a defendant is sued as a corporation, 
its corporate existence must be proved, though 
the answer alleges it to be a joint stock com- 
pany. 

White v. Shipley, 48 U. 496; 160 P. 441. 


CHAPTER 7. 
PLACE OF TRIAL 


6525. (2928.) Action affecting realty tried where subject situated. Ac- 
tions for the following causes must be tried in the county in which the sub- 
ject of the action, or some part thereof, is situated, subject to the power of 
the court to change the place of trial, as provided in this code: 

1. For the recovery of real property, or of an estate or interest therein, 
or for the determination in any form of such right or interest, and for injuries 
to real property ; 

2. For the partition of real property; 

3. For the foreclosure of all liens and mortgages on real property. 

Where the real property is situated partly in one county and partly in 
another, the plaintiff may select either of the counties, and the county so se- 


lected is the proper county for the trial of such action. 


Cal. Cr Civ.ne. § 392. Cal. Sup. (1889) p. 356. Decisions on place of trial, note to Con. art. 
Actions to be tried in county in which they 8, sec. 5. 
arise, Con. art. 8, sec. 5. 


6526. (2929:) Action tried where cause arose. Actions for the follow- 
ing causes shall be tried in the county where the cause or some part thereof, 
arose, subject to the like power of the court to change the place of trial: 

1. Fora recovery of a fine, penalty, or forfeiture imposed by statute, ex- 
cept that when it is imposed for an offense committed on a lake, river, or 
other stream of water, situated in two or more counties, the action may be 
brought in any county bordering on such lake, river, or stream, opposite to the 
place where the offense was committed; 

2. Against a public officer, or person especially appointed to execute his 
duties, for an act done by him in virtue of his office, or against a person who, 


by his command or in his aid, does anything touching the duties of such officer. 


Calin@mCiy-=P2:;. $393": . Degleions on place of trial, note to Con. art.. 
» sec. 


6527. (2930.) Action against a county, where tried. An action against | 


~ 
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a county may be commenced and tried in such county, unless such action is 
brought by a county, in which case it may be commenced and tried in any 
county not a party thereto. 

Cal. C. Civ. P., § 394%. Cal. Sup. (1893) p. 949. 


6528. (2931.) Action on written contract, where tried. When the de- 
fendant has contracted in writing to perform an obligation in a particular 
county of the state and resides in another county, an action on such contract 
obligation may be commenced and tried in the county where such obligation 
is to be performed or in which the defendant resides. 


Decisions on place of trial, note to Con. art. 
8, sec. 5. . 
An action to foreclose a chattel mortgage 


is payable though the property is in, and de- 
fendants reside in, another county. 
Emerson, Brantingham Imp. Co. v. Giles, 52 


may be started in a county where the note —; 173 BP. —. 


6529. (2931x.) Transitory causes. Residence of corporations. All 
transitory causes of action arising without this state shall, if suit shall be 
brought thereon in this state, be brought and tried in the county where any 
defendant in such action resides; and if any such defendant is a corporation, 
any county in which such corporation has an office or place of business shall 
be deemed the county in which such corporation resides within the meaning 
of this section. Dis poaGs- 037 pi 7/0; 1/, pp: A307; 


Waiver of objection to venue, note to Con. 
art. 8, sec. 5, and note to § 2934. 

A corporation having its principal office lo- 
cated in Salt Lake City and carrying on its 
general business there is a resident of Salt 
Lake City within the meaning of the statute. 

Crookston y. Centennial-Eureka Mining Co., 
13 U. 117; 44 P. 714. 

Transitory action arising without the state to 
be tried in county of defendant’s residence, un- 
der this section, unless he waives the right. 
orth Wea b-CoaliCo., oz UsiL125 589) RP: 
Be one Vase mwity. COtvoa Ue, 1805 69. bs. 715, 

oP 

The right of action for wrongful death pro- 


state having jurisdiction of such matters, and 
having acquired jurisdiction of the parties. 
Utah S. & T. Co. v. Diamond C. & C. Co., 26 
W299 ise oa4. 
In re Lowham’s Estate, 30 U. 4386; 85 P. 445. 
This section does not go to jurisdiction of 
subject matter, but merely confers a privilege 
on a defendant, which it waives by general de- 
murrer, though one of the grounds thereof is 
that the court has not jurisdiction of the sub- 
ject matter. 
Serene v. U.P. Coal €o., 32) U2 11 2s9ee. 


ee Vi. P.. Ry. Co:,,.32: Ust85s789ebaeioe 
7 


Where cattle enter upon land and eat wheat 


vided by R. S. Wyoming is transitory, and in stacks, the action therefor is transitory. 
may be maintained in the courts of another Allen v. Allen, 47 U. 145; 151 P. 982. 

6530. (2931x1.) Id. In favor of residents. All transitory causes of 
action arising without this state in favor of residents of this state shall, if 
suit is brought thereon in this state, be brought and tried in the county where 
such resident resides, or in the county where the principal defendant resides, 
or if the principal defendant is a corporation, then in the county where such 
resident resides or in the county where such corporation has its principal 
place of business, subject, however, to a change of venue as provided by law; 
provided, however, that this and the next preceding section shall in no way 
affect any causes in action now pending in any court of this state. 

01; p.. 163,035 peze: 


This section confers a personal privilege on a defendant in proper proceedings of the privi- 


a defendant corporation, and it is waived un- 
less a seasonable objection or motion is made. 

Dee v. S| PP. L. A. & 8. L. R. Co., 50 U. —; 
167 P. 246 

Whenever a cause of action is assigned 
without consideration, the assignor continues 
to be the real party in interest, the assignee 
being merely a trustee or collection agent, and 
the cause of action arises in favor of the as- 
signor, and such assignment does not deprive 


yee to change the place of trial. 


Where defendant corporation moved for 
change of venue without negativing the fact 
that plaintiff was a bona fide purchaser of the 
eause of action, and thereafter it developed on 
cross-examination of witness that the plaintiff 
was not a bona fide purchaser, but defendant 
did not renew its motion, assigning specifically 
the newly discovered ground, defendant waived 
its privilege of change of the place of trial. 

Id. 


6531. (2932.) In all other cases. In all other cases the action must be 
tried in the county in which the cause of action arises, or in the county in 
which any defendant resides at the commencement of the action; provided, 
that if any such defendant is a corporation, any county in which such cor- 
poration has its principal office or place of business shall be deemed the coun- 
ty in which such corporation resides within the meaning of this section. If 
none of the defendants reside in this state, such action may be commenced 
and tried in any county which the plaintiff may designate in his complaint; 
and if the defendant is about to depart from the state, such action may be 
tried in any county where either of the parties reside or service is had, sub- 
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ject, however, to the power of the court to change the place of trial as pro- 
vided by law. Re-enacted 13, p. 165; am’d 717, p. 437. 


Secs. 6531 and 6532 having been held uncon- If an action is commenced in the wrong 
stitutional, in Konold v. R. G. W. Ry. Co., 16 county the remedy is by following this section, 
U. 151, 51 P. 250, were thereafter repealed not by a demurrer, on the ground that the 
by Laws of ’01, p. 117; the case being sub- court is without jurisdiction. : 
sequently overruled, the sections were re-en- Emerson, Brantingham Imp. Co. v. Giles, 52 
acted, Laws 713, p. 165, § 6531 amended, Laws U. —; 174 BP. 181" 

Gem Doe 43' Us 


6532. (2933.) Right to change of venue waived if not demanded. If 
the county in which the action is commenced is not the proper county for 
the trial thereof, the action may, notwithstanding, be tried therein unless the 
defendant, at the time he appears and answers or demurs, files an affidavit 


of merits, and demands, in writing, that the trial be had in the proper county. 
Re-enacted °13, p. 165. 


6533. (2934.) Change of venue. Grounds. The court may, on motion, 
change the place of trial in the following cases: 

1. When the county designated in the complaint is not the proper 
county ; 

2. When there is a reason to believe that an impartial trial cannot — 
be had therein; 

3. When the convenience of witnesses and the ends of justice would 
be promoted by the change; 

4. When from any cause the judge is disqualified from acting; provided, 
however, that the court in its discretion may either grant the motion to change 
the place of trial for the cause stated in this subdivision, or may call in 
another district judge, not disqualified, to try the case; 

5. When all the parties to an action, by stipulation, or by consent in 
open court, entered in the minutes, may agree that the place of trial may be 
changed to any county in the state. Thereupon the court must order the 
change as agreed upon. | Am’d 01, p. 17; 713, p. 90. 


Mont.Cliv.C., §§ 615, 619%, ‘Call-C. Civ. P., Right to change of venue waived by failure 
§ 397*. : to demand it. 

Stipulation to try case in another county, § Snyder v. Pike, 30 U. 102; 83 P. 692. 

80 


Obligors on a bond who were sued in a 
county other than that of their residence 
waived the right to remove by entering de- 
murrer to jurisdiction. 


Disqualification of judges, § 1795; Con. art. 8, 
see. 13. 
Actions to be tried in county where they 


arise, Con. art. 8, sec. 5 

Change of venue in cases provided by law, 
Con. art. 8, sec. 5, and note. 

Affidavit of party resisting motion for change 
of venue on ground of inconvenience of wit- 
nesses should show names and residence of 
witnesses, etc. 

Crookston v. Centennial-Hureka Mining Co., 
soe A 44 P14, 


Continental Life Ins. Co. v. Jones, 31 U. 403; 
88 P. 229. 


An objection to venue under § 6529 is waived 
by a general demurrer, though one of the 
grounds thereof is that the court has not juris- 
diction of the subject matter. 

2 Farnsworth v. U. P. Coa! Co., 32 U. 112; 89 P. 


4. 
Motion for change of venue must be made Stone v. U. P. Ry. Co., 32 U. 185; 89 P. 715, 
before trial. 723. 

Anderson v. Mam. M. Co., 26 U. 357; 73 P. 412. 


6534. (2935.) Id. Court to which transferred. If any action or pro- 
ceeding is commenced or pending in a court, and the court orders the place of 
trial to be changed, it must be transferred for trial to a court the parties may 
agree upon, by stipulation in writing, or made in open court and entered in 
the minutes, or if they do not so agree, then to the nearest court where the 


like objection or cause for making the order does not exist. 


Cal. C. Civ. P., § 3898*. Ex parte Whitmore, 9 U. 441; 35 P. 521. 
Stipulation to try case at another place, § Elliot v. Whitmore, 10 U. 246; 37 P. 461. 


1680. Order changing venue is intermediate, not 
Order changing venue by court of its own final. ee : 


motion is presumed to have been for good 
cause, and confers jurisdiction on court to 
which transferred. 


6535. (2936.) Id. Transfer of papers. Costs. Effect. When an order 
is made transferring an action or proceeding for trial, the clerk of the court 
must transmit the pleadings and papers therein to the clerk of the court to 
which it is transferred. The costs and fees thereof and of filing the papers 
anew must be paid by the party at whose instance the order was made; pro- 
vided, that when said order is made for the reason that the cause was com- 
menced in the wrong county, and this appears affirmatively upon the face of 
the complaint, said costs of transfer and filing the papers anew shall be paid by 


Nounnan y. Aspinwall, 1 U. 140. 


— 
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e plaintiff in the action within ten days after the making of such order or 
aid cause dismissed for want of jurisdiction. The court to which an action 
or\proceeding is transferred shall have and exercise the like jurisdiction as 
_ though it had been originally commenced therein. 

= al. C. Civ. P., § 399%. 
x 6536. (2937.) Id. Certification of judgment affecting real estate. 
_ When an action or proceeding affecting the title to or possession of real estate 
has been brought in or transferred to a court for a county other than the 
county in which the real estate, or some portion of it, is situated, the clerk of 
: such court must, after final judgment therein, certify, under his seal of office, 

and transmit to the corresponding court of the county in which the real. 
estate affected by the action is situated a copy of the judgment. The clerk 
‘receiving such copy must file, docket, and record the judgment in the records 
z of the court, briefly designating it as a judgment transferred from 
court (naming the proper court). 

00 


Cali -C: Civ. P., § 400. 
Judgment docketed becomes a lien, § 6868. 


Execution on such judgment, § 6912. 


— CHAPTER 8. 
Bo MANNER OF COMMENCING ACTION. 


: 6538. (2938.) Action, how commenced. A civil action shall be com- 
-_-_-menced by the filing of a complaint with the clerk of the court in which the 


GaleC. CivesP., S405". 

Col. Mills’ An. C. (1896) § 32*; N. Dak. (1895) 
§ 5246*; Iowa, McClain’s An. C. (1888) § 3804*; 
PNG ye Civ. P., § 416*; Wash. (1896)--§ 4127*; 
Wis. § 2629*. 
eae deemed pending for what time, § 
: Summons must issue within three months, 

Jurisdiction attaches from time of service 
pe urmons or the filing of the complaint, § 
6559. 

The commencement of a suit must be taken 


action is brought or by the service of a summons. 


mons was not issued within one year, but de- 
aces voluntarily answered without objec- 
ion. 

poe ee v. Salt Lake City, 7 U. 319; 26 P. 


The complaint in replevin, alleging in the — 


present tense ownership and right of posses- 
sion, is sufficient, and allows proof thereof as 
of the time the action was started though the 
filing of the complaint is a few days after the 
verification. 
James v. Jensen, 50 U. —; 167 P. 827. 
Jones v. West Pub. Co., 51 U. —; 174 P. —. 


to be the filing of the complaint where sum- 

6539. (2939.) Form of summons. When service by publication. 
summons in a civil action shall be substantially in the following form: 
eee ier the District Court of County, State of Utah. 

iol Peplaiitili; Vso o.25-2- , defendant. Summons. 


The 
4 
The state of Utah to the said defendant : 

You are hereby summoned to appear within twenty days after service 
of this summons upon you, if served within the county in which this action is 
brought; otherwise within thirty days after service, and defend the above en- 
titled action; and in case of your failure so to do, judgment will be rendered 

against you according to the demand of the complaint. 


(Signed: Dy )c...c.e. es eee 
Plaintiff (or plaintiff’s attorney). 


If the complaint be on file at the time of service of the summons, the 
_ words “which has been filed with the clerk of said court,” shall be added, fol- 
lowing the word “complaint ;” otherwise the words, “which, within ten days 
after service of this summons upon you, will be filed with the clerk of said 
court,” shall be added, following the word “complaint.” When service of + 
the summons is made by publication, the summons shall also contain a brief . 
statement of the object of the action, as, for example: “This action is 
brought to recover a judgment—dissolving the marriage contract (or bonds 
of matrimony) heretofore existing between you and the Plaintift:” or; quiet 
oe plaintiff’s title to the land described in said complaint,” or, “foreclosing 
intiff’s mortgage upon the land (or other property) described in said com- 
” as the case may be. Am’d ’07, p. 16. 


1264 


Calm Civzr bs, sa40ce 

Col., Mills’ An. C. (1896) § 35*. 

A party may prosecute or defend before any 
tribunal any civil cause to which he is a party, 
Conssart. 15 sec. 11. 

Time to answer or demur may be extended, 
$§ 6619, 7023. 

Form of summons in city court, § 1714. 

Form of summons in juctice’s court, § 7436. 

Must issue within three months, § 6542. 


CIVIL PROCEDURE—COMMENCING ACTION. 


The summons, in an action by an officer 
should show his official character. 

In re Hamilton v. Spiers, 2 U. 225. 

Summons failing to state time and place at 
which defendant shall appear and answer is 
fatally detective. 

Winters v. Hughes, 3 U. 443; 24 P. 759. 

But summons in action on promissory note 
erroneously drawn under § 3204, sup. 5 C. L. 
1888, is sufficient to support judgment by de- 


Public utility commission may issue sum- fault. 


mons, § 4821. Viller’ ve Zeisler is) Ol eluiu omy. nolo. 


6540. (2940.) Who may serve summons. Return. Time valid. The 
summons, together with a copy of the complaint, if any, may be served by 
the sheriff of the county where the defendant may be found, or by any other 
person over twenty-one years of age and not a party to the action. The 
officer or other person serving a summons shall make due return thereof, 
within five days after service, to the person whose name is subscribed thereto. 
The person subscribing the summons may, at his option, by indorsement 
thereon, fix a time for the service thereof, which shall not exceed three 


months, and the service shall then be made accordingly. 

Nisss 2Gops. Cal. C.. Civ. Ps §2410*= Sup: Private party serving summons not entitled 
(1893) p. 950. to fee, § 6546. 

When sheriff disqualified, constable to serve, Service of summons by telegraph or tele- 
§ 1523. phone, § 7032. 


6541. (2941.) Separate summons for defendants in different counties. 
Where there are several defendants residing in different counties, a separate 
summons may be issued to each county for the service of the defendants re- 


siding therein. 
CalmOuGCiv. Py, § 406*. 
One copy of complaint deposited for defendants in each county, 8 6546. 


6542. (2942.) Summons must issue within three months. If an action 
be commenced by the filing of a complaint with the clerk, summons must is- 
sue thereon within three months from the date of filing. If the summons be 
returned without being served upon any or all of the defendants, an alias 
summons may be issued and served at any time within one year after the fil- 


ing of the complaint. Am’d ’07, p. 28. 


Cal. C. Civ. P., § 408*. See Sup. (1889) p. 358. The time for serving a cross-complaint not 


Sec. 3203, C. L. 1888, did not require the serv- being fixed by statute, it should be served 
ice of summons within the year, but the sum- within a reasonable time. 
mons was required to be issued within a year Id. 
from the filing of the complaint. 

Culmer v. Caine, 22 U. 216; 61°P. 1008. 


6543. (2943.) Appearance of one defendant; service upon others. If 
the action be brought upon a joint contract of two or more defendants, and 
one of them has appeared within the year, the other or others may be served 
or appear at any time before trial. 

Cal. C. Civ. P., § 406*. 

6544. (2944.) Time of service to be indorsed on copy. Any officer or 
other person authorized to serve a summons, and who shall serve the same, 
shall, at the time of the service thereof, indorse upon the copy or copies of 
such summons which he shall deliver to the defendant or defendants in such 
action the date upon which the same was so served, and sign his name thereto, 
and add, if an officer, his official title. 

Wis., S. & B. An. S. (1889) § 2635a*. 

6545. (2945.) Appearance or written acknowledgment deemed service. 
Refusal of copy. The voluntary appearance of a defendant, or an acknowl- 
edgment on the back of a summons or other written acknowledgment of 
service of summons upon him, shall be deemed valid and sufficient. service. 
When the defendant shall refuse to receive a copy of the summons, the offer 
of the officer or other person to deliver a copy thereof shall be deemed suf- 
ficient service of such summons, provided the person serving the same shall 
state that it is a summons. 


Col., Mills’ An. C. (1896) § 40*. 

Guardian may appear for ward and waive 
service, § 7877. 

“Appearance” defined, effect, § 7029. 


General appearance of defendant waives all 
objections to service of summons. 

Keyser v. Pollock, 20 U. 871; 59 PB. 87. 

Houtz, v. Gisborn, 1 U. 1738. 


6546. (2946.) Complaint to be filed within ten days. Copy. Return. 
Fees. Within ten days after service of the summons, the complaint, if not 


te Ve 
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_ previously filed, together with the summons and proof of service thereof, 
_ must\be filed in the office of the clerk of the court in which the action is 
brought. At the same time, one copy of the complaint shall be deposited with 
the clerk for the defendants in each county in which the summons shall have 
_ been served, unless a copy thereof was served with the summons in each of 
such counties. Otherwise the action shall be dismissed on motion of any de- 
fendant. Whenever any person other than a sheriff shall serve a summons, 
no fee shall be allowed therefor, either for traveling in making such service or 


1 


for serving such summons. 


Col. Mills’ An. C. (1896) § 32%. 

Where a complaint, a copy not having been 
served, is filed within ten days after the sum- 
mons was served, and a return on the summons 
by error showed it was served in September 
instead of October, and by a mistake of the 
attorney’s stenographer a copy of the com- 
plaint was not filed, when defendant makes a 
motion to dismiss because ‘‘the face of the rec- 
ord’’ shows the complaint was not filed within 


to amend the return and file a copy of the 
complaint, and the court erred in dismissing 
the action. 

West Mt. Lime & Stone Co., v. Danley, 38 
Wi 223s SPA 647¢ 

Plaintiff’s failure to deposit a copy of com- 
plaint for the defendants is an irregularity, and 
not jurisdictional. 

Id. 

The filing of the summons and proof of serv- 


ten days after service of the summons and a ice within ten days is jurisdictional. It can- 

copy of the complaint not filed; held the court not be filed afterwards. 

should have sustained plaintiff’s application Reese v. District Court, 51 U. —; 174 P. —. 
6547. (2947.) Objection to summons or service, how taken. Objec- 


tions to the summons, or the service thereof, or proof of service thereof, may 
be taken by motion on behalf of the defendant, particularly specifying the 
objections, accompanied by the certificate of counsel that in his opinion the ‘ 
objection is well taken; after the filing and serving of such motion and cer- 
tificate, the time for pleading shall be suspended until such objection is passed 
upon by the court. 

Failure to make personal service, 


6548. (2948.) Summons, how served. The summons must be served 
by delivering a copy thereof as follows: 

1. If the defendant is an incorporated city, to the mayor or recorder; if 
an incorporated town, to the president or clerk of the board of trustees ; 


2. If the defendant is a county, to a county commissioner or to the 
county clerk of such county; 

: 3. If the defendant is a school district, to a trustee thereof; if the board Zz 

of education of a city, to the president or clerk of such board; ia 

4. If the defendant is an irrigation district, to the president, superin- 
tendent, or water master ; 

5. If the defendant is a domestic corporation, to the president or head of 
the corporation, secretary, treasurer, cashier, or managing agent thereof. If 
- no such person can be found within the state, then upon a director of the cor- 
poration found within the state. If the defendant is a foreign corporation, or 
non-resident joint stock company or association, to the president, secretary, 
treasurer, or other officer thereof, or to the person designated by such cor- 
poration, company, or association, as one upon whom process may be served. 
If no such person can be found, then upon any clerk, superintendent, general 
agent, cashier, principal director, ticket agent, station keeper, managing 
agent, or other agent having the management, direction, or control of any 
property of such corporation, company, or association. If none of the persons 
named in this subdivision can be found in the county in which such action is 
commenced, then service may be made as provided herein upon any such per- 
sons in any county in this state. If there be none of such persons in the state 
of Utah, and the defendant has, or advertises, or holds itself out as having, 
an office or place of business in this state, or does business in the state, then 
upon the person doing such business or in charge of such office or place of 
* business; 

4 6. If the defendant is a minor under the age of fourteen years, to such 
minor and also to his father, mother, or guardian; or, if there is none within 
the state, then to any person having the care and control of such minor, or 

~ with whom he resides, or in whose service he is employed ; 

7. Ifthe defendant is a person judicially declared to be of unsound mind 


leave to answer, § 6619. 
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or incapable of conducting his own affairs, and for whom a guardian has 


-appointed, to such guardian ; 


8. In all other cases, to the defendant personally, or by leaving such copy i 
of abode with some suitable person of at least the age of — 
Am’d 799, p. 74; 05, p. 126. / oe 


at his usual place 
fourteen years. 


Cale rnaGiyn Po. Smale VEO tsa Coen hues 
§ 636%. 

Service upon guardian is service upon ward, 
§ 7877. 


Service on agent of partnership, etc., § 6520. 
Service by telegraph or telephone, § 7032. 

Service upon sheriff, § 1522. 

Proof of service, § 6552. 

Corporation must have agent upon whom 
process may be served, Con. art. 12, sec. 9; §§ 
SUD ot. 

Where a foreign corporation has an agent 
residing in this territory, service of summons 
can be had on such agent, and after the lapse 
of the time within which defendant is required 
to answer, the plaintiff is entitled to judgment 
by default. 
eet Bros. v. Continental Ins. Co., 2 U. 


Where foreign corporation has no designated 
agent, service upon its attorney having some 
of its property in charge is valid. 

S poucaers vy. Sioux City Nursery, 6 U. 481; 24 

Toes 


6549. (2949.) Id. When service made by publication. When the per- 
son on whom the service of a summons is to be made resides out of the state, — 


” ; ii eet bp asi ire Oe Sis 
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Valid service of summons cannot be made 
upon one temporarily in the state who is en- 
trusted by a foreign corporation with adjust- 
ment of an account with a local company, g 

Honerine M. & M. Co. v. Tallerday Pipe Co., — 
SOs GrARe en Tes U) s 

Where the return of the officer does not dis- _ 
close that a copy was served on the defendant, _ 
it is held that there is no service. 

Bristol v. Brent, 36 U. 108; 103 P. 1076. 

Where none of the officers of a foreign rail- 
road corporation are within the state, and there © 
is no designated agent; held that service on an 
agent is sufficient where the agent has no as- 
sistant, sells no tickets, and issues no bills of © 
Jading, but obtains from prospective shippers 
“routing orders.”’ ; 

Bristol v. Brent, 38 U. 58; 110 P. 336. 

The presumption that a man’s place of abode 
is where his family lives is one of fact, and 
may be overcome. 

Grant v. Lawrence, 87 U. 450; 108 P. 931. 


Yaa 


rey 


or has departed from the state, or cannot, after due diligence, be found within — 
the state, or conceals himself to avoid the service of the summons; or when — 
the defendant is a foreign corporation, having no managing or business agent, 
cashier, secretary, or other officer within the state, and an affidavit stating 
any of these facts is filed with the clerk of the court in which the action is 
brought, and such affidavit also states that a cause of action exists against the 
defendant in respect to whom the service of the summons is to be made, or 
that he or it is a necessary or proper party to the action, the clerk of the © 
court in which the action is commenced shall cause the service of the sum- — 
mons to be made by publication thereof.. 


Cal. C. Civ. P., § 412*; see Sup. (1893) p. 951. 
Notice by publication of taking of deposition, 


Party may designate paper for publication —— 
§ 7028. 5 ss a 


§ 7184. tapes Affidavit should not merely follow the lan-- — 
Service by publication upon unknown defen- guage of the statute, but should show the prob- — 
dant, § 6551. atory facts relied on to show the ultimate — 


Summons served by publication to contain 
statement of cause of action, § 6539. 

Personal service necessary to personal judg- 
ment, note to § 1667. 


facts, and service based on an affidavit follow- — 

ing the language of the statutes may be set 

aside on a direct attack. : hee 
Liebhardt v. Lawrence, 40 U. 248; 120 P. 215. 


6550. (2950.) Id. Order. Mailing copies. Personal service, when com- 
plete. The order of the clerk must direct the publication to be made five © 
times, once in each week for five successive weeks, in a newspaper to be des- 
‘ignated by him as most likely to give notice to the person to be served. In 
case of publication, where the residénce of a non-resident or absent defendant 
is known, the clerk must forthwith deposit a copy of the summons and com- 
plaint in the postoffice, directed to the person to be served at his place of resi 
dence. When publication is ordered, personal service of a copy of the sum- — 
mons and complaint out of the state is equivalent to publication and deposit 
in the postoffice. The service of summons is complete on the expiration of - 
the thirtieth day after the first publication; or in case of personal service out 
of the state, on the tenth day after actual service. = 


CalsuGn Civeses es eel3*: knowledge, or such information Wee 
Judgment after service by publication, § 6844. reasonable inquiry, lead to knowiedee oe ne 
Order not specifying the time that publica- place of residence of the defendant, will justify oa 

on should ons: noe ele ne mailing copy setting aside the judgment, where no summons 

of summons and complaint to defendant, fails or complaint was mail ( 1 aes 

to confer jurisdiction. Ta ailed to the ce 
Park v. Higbee, 6 U. 414; 24 P. 524. 


“Is known,” means to the plaintiff, and 


In order to grant an order to publish sum- 
mons and excuse mailing copy thereof to de- 
fendant, the clerk should be satisfied from the 
affidavit that the defendant is a non-resident, 
and his place of residence is unknown. 

Liebhardt v. Lawrence, 40 U. 248; 120 P. 215. 

Slight evidence tending to show that the 
plaintiff securing publication of summons had 


affidavit should state the residence of the 
fendant. ; 

Id. 
: In a divorce action on 
insanity, the summons 
served in this state. : ote 

Schafer v. Ritchie, 49 U. 111; 162 P. 


ground of perm: 
must be perso 
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(2951.) Service by publication on unknown parties. If any plain- 
tiff s ege that there are, or that-he verily believes that there are, persons 
erested in the subject matter of the complaint, whose names he cannot in- 
t therein, because they are unknown to him, and shall describe the interest 
of such persons, and how derived so far as his knowledge extends, the court or 
the judge thereof shall make an order for publication of summons, reciting, 
oreover, the substance of the allegations of the complaint in relation to the 
interest of such unknown parties; and after the completion of service by such 
publication, the court shall have jurisdiction of such persons, and any judg- 
ment or decree rendered in the action shall apply to and conclude such per- 
_ sons with respect to such interest in the subject matter of the action. 
Col. Mills’ An C. (1896) § 44*. An allegation that the interest of the un- 
__ Proceeding where true name of party un- known heirs is that derived as heirs of certain 
known, § 6621. named persons and is such an interest as would 
Unknown defendants in suit for partition, descend to them on the death of the named 
7264. person, is insufficient. 

he allegations must be made in the com- fave 
aint, and_a statement of them in the affida- 
vit is insufficient. 
_ Lawrence v. Murphy, 45 U. 572; 147 P. 903. 
6552. (2952.) Proof of service, how made. Proof of the service of the 
~ summons and of the complaint, if any, accompanying the same, shall be as 
follows: . 

pe 1. Jf served by the sheriff, his certificate thereof, showing place, time, 
and manner of service; : 
+ 2. +J\f by any other person, his affidavit thereof, showing place, time, and 
manner of service, that he knew the person served to be the defendant men- 
oned in the summons, and left with as well as delivered to him a copy; and 
{ the defendant was not personally served, he shall state in such affidavit, 
_ when, where, and with whom such copy was left; 

_ 3. The written admission of the defendant ; 
4, ~Incase of publication, the affidavit of the publisher, or printer, or his 
foreman or principal clerk, showing the same, and specifying the date of the 
rst and last publications; and an affidavit of a deposit of a copy of the sum- 
-mons and complaint in the postoffice as prescribed by law, and the order 
erefor, if such deposit shall have been required, by the person making the 


same. 


mee Cnl~ C.Ciy. P., § 415*. A sufficient proof of service of summons is 
Acknowledgment of service, § 6545. the defendant’s indorsement to that effect. 
: Proof of publication, how made, § 7155. Culmer v. Caine, 22 U. 216; 61 P. 1008. 
A return of service stating service of sum- An officer’s return upon a summons of serv- 


ons “attached to a true and correct copy of ice in a certain precinct does not sustain a 

e complaint” is sufficient to support a judg- finding that defendant was not a resident of 

ent by default. another precinct as alleged in the complaint. 

_ Miller v. Zeigler, 3-U. 17; 5 P. 518. Beck v. Lewis, 49 U. 368; 164 P. 480. 
Recital in decree of service by pubication is 

conclusive as against collateral attack. 

aeeAmny vo Amy, 12 Ui. 278; 40 P. 705. 


«6553. (2953.) Lis pendens. Form. Effect of. In an action affecting 
the title or the right of possession of real property, the plaintiff at the time of 
_ filing the complaint, and the defendant at the time of filing his answer, when 
affirmative relief is claimed in such answer, or at any time afterward, may file 
record, with the recorder of the county in which the property or some part 
ereof is situated, a notice of the pendency of the action, containing the 
names of the parties, the object of the action or defense, and a description 
of the property in that county affected thereby. From the time of filing such 
~ notice for record only shall a purchaser or incumbrancer of the property af- 
ted thereby be deemed to have constructive notice of the pendency of the 
ction, and only of its pendency against parties designated by their real 
2 Eis te oes for partition, § 7263. ee nae gatcines Leech ee oa 


‘: ffect of actual notice, § 4875, and note. final decree. 
‘Land registration lis pendens, § 4942. Dupee v. Salt Lake V. L. & T. Co., 20 U. 


This section does not in any way change the 103; 57 P. 845. ; 

le of law relating to actual notice of the pen- Where real property was levied upon under 
cy of the action, nor the effect of such ac- an execution as the property of a judgment 

al notice upon parties dealing with or ob- debtor, the filing of a lis pendens notice of a 


ng possession or title to land in litigation. suit by the grantor of the judgment debtor 
take Greenwood, 17 U. 33; 53 P. 736. one day before the execution sale, imparted 
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notice to the purchasers at such execution sale Query: Does a lis pendens constitute an in- 
of plaintiff’s claims. cumbrance? 3 
Larson v. Gasberg, 43 U. 203; 134 P. 885. een S. & T. Co. v. Stout, 36 U. 206; 102 


6554. Lis pendens. Form of notice. Time and place of filing. Record. 
At the time of, or at any time after, the commencement of an action for the 
recovery of damages or other relief against any person, firm, corporation, or 
association engaged in the promotion, exploitation, development, manage- 
ment or operation of, or otherwise interested in, any Carey act project or 
other reclamation project, involving the sale or other disposition of lands or 
water to settlers, and which said action is based on a claim of fraud, deceit, or 
misrepresentation in connection with the promotion, exploitation, develop- 
ment, management, or operation of such project, or the sale or exchange of 
its land or water rights, the plaintiff may file for record with the county re- 
corder of any county in which the defendant owns property, a notice, signed 
by himself or someone on his behalf, of the pendency of such action, which 
said notice shall contain the title of the court, the names of the parties, the 
object of the action, and shall claim the benefit of the lien hereinafter pro- 
vided for. Such notice need not contain a description of the property of the 
defendant, but shall be recorded by the county recorder and indexed alpha- 
betically under the name of each defendant, in a book to be kept solely for 
that purpose, and for the purpose of recording and indexing the clerk’s cer- 
tificates of the termination of such action, as hereinafter provided. ’17, p. 347. 


6555. Lien secured. Place and date. Any judgment that may there- 
after be rendered in such action shall become a lien upon all the property of 
the judgment debtor, in the county in which said judgment is rendered, and in 
any other county in which a transcript of such judgment is filed, which said 
lien shall relate back to and take effect as of the date of the filing of said lis 
pendens, in those counties in which said lis pendens was filed. "17, p34@ 


6556. Release certificates. Duties of clerks and recorders. Effect. In 
the event it shall be finally determined that the plaintiff is not entitled to relief 
in such action, or should such action be sooner finally terminated, the clerk 
of the court in which such action is pending shall so certify, and such cer- 
tificate shall be filed by the plaintiffs, at his own cost, with the county recorder 
of each county wherein a notice of the pendency of said action has been filed. 
The county recorder shall record such certificate in the book kept for the pur- 
pose of recording the notices of pendency of such actions, and shall note on the 
margin of the record of the notice the date, book, and page of the recording 
of the clerk’s certificate. Such certificate shall likewise be indexed alpha- 
betically under the name of each defendant. The recording of such certificate 
shall terminate the effect of the original notice of the pendency of such action. 

17; pa47. 

6557. Liability for failure to record certificates. Any person who shall 
have caused any such notice to be recorded, and who, after the final termi- 
nation of such action, and after twenty days’ written demand, shall neglect or 
refuse to procure the clerk’s certificate of the final termination of such action, 
and record the same in each county in which such notice has been filed, shall 
be liable to the defendant for the damages caused thereby, and in addition 
thereto shall pay to each defendant whose property is affected, $25 per day 
until such certificate shall be recorded, to be recovered in the same manner as 
other debts. "17, p. 347. 


6558. (2954.) Action against joint debtors; service on part. When the 
action is against two or more defendants jointly or severally liable on a con- 
tract, and the summons is served on one or more, but not on all of them, the 
plaintiff may proceed against the defendants served in the same manner as if 
they were the only defendants. 


Calm. aCiv.. geal Costs against parties who i 
Execution when service had on one or more, joined, § 7037. Fnbght Deve gee 
§ 6914. Parties not served may be ordered to show 


Action against parties severally liable, § 6511. cause why they should n j = 
Judgment against one of several, §§ 6854-6856. ment, § 6874. sa rect eh ae 
Release of one joint debtor does not release Contribution, § 6950. 

the other, § 5067. Action against partners, judgment, § 6520. 
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\ 6559. (2955.) Jurisdiction, when acquired. From the time of the serv- 

ice of the summons or the filing of the complaint in a civil action, the court is 

_deemed to have acquired jurisdiction (of the parties), and to have control of 
all the subsequent proceedings. 


Calin ConuCivemr:, § 416%.) Col, Mills” An. ©: Action commenced by filing of complaint, or 
(1836) § 44*, ead : by the service of a summons, § 6538. 
The words ‘of the parties’? were placed in Decisions on the question of the jurisdiction 


this section inadvertently and were observed of the person, note to § 1667. 
too late to be stricken out by the legislature. 


CHAPTER 9. 
PLEADINGS. 


6562. (2956.) Defined. The pleadings are the formal allegations by 
the parties of their respective claims and defenses for the judgment of the 


court. 
Wal, C. Civ. P., § 420. utation of the party at whom it is aimed. 
Parties known as plaintiff and defendant, Morrison v. Snow, 26 U. 247; 72 P. 924. 

§ 6443. Pleadings are the judicial means of investing 
Title not changed on appeal, § 6993. the court with jurisdiction of the subject mat- 


The court has the power to expunge from its ter, and the court can judicially consider only 
record scandalous matter which raises no issue what is presented thereby. 
and serves no purpose except to injure the rep- In re Evans, 42 U. 282; 130 P. 217. 


6563. (2957.) Form and sufficiency, how determined. The forms of 
pleading in civil actions and the rules by which the sufficiency of the pleadings 
is to be determined, are those prescribed in this code. 


CalaC. Civ. P.'§ 421. Rules of equity prevail over common law, § 
General rules of pleading, §§ 6596-6623. 5839. 
But one form of civil action, § 6442. Objections which may be raised for the first 


- Law and equity may be administered in same time in appellate court, note to § 6994. 
action, Con. art. 8, sec. 19 


6564. (2958.) Pleadings of plaintiff. Of defendant. The only plead- 
ings allowed on the part of the plaintiff are: 

1. The complaint ; 

2. The demurrer to the answer; 

Somene reply. 


3 And on the part of the defendant: 
4 1. The demurrer to the complaint ; 
. aa bheranswer ; 
¢ 3. The demurrer to reply. 
3 @al-.@. Civ.-P., § 422. where the answer does not interpose a de- 
The court possesses the inherent power to fense. 
a direct a judgment on the pleading where the Hancock v. Luke, 46 U. 26; 148 P. 452. 
. ‘complaint does not state a cause of action, or 
4 
CHAPTER 10. 
y 
=! . 
. COMPLAINT. 
f . ° e . 
: 6565. (2959.) Plaintiff’s first pleading. The first pleading on the part 
i Pps 1 ; 
é of the plaintiff is the complaint. 
] Cali@n Civ... 29.425. : 
:. 6566. (2960.) Complaint, what must contain. The complaint must con- 
7 tain: ff Me 
1. The title of the action, the name of the court and county in which the 
action is brought, and the names of the parties to the action; 
2. A statement of the facts constituting the cause of action, in ordinary 

; and concise language ; ae ; 
3. A demand of the relief which the plaintiff claims. If the recovery 
s of money or damages be demanded, the amount thereof must be stated. 
4 ClO mCive bss 426. Supplemental] complaint, § 6608. 

Corporate and representative capacity re A ae ipod ee, be granted in other than 

13 denied under oath, efault cases, 67. 

> d Oo one ON Pleadings liberally construed, §§ 6596, 6622. 
Pay On default, relief cannot exceed demand, §§ Sufficiency of complaint as against demurrer, 


6844, 6857. note to § 6568. 
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Description of property in pleading, § 6599. 

Sufficiency of complaint may be raised for 
the first time in appellate court, note to § 6994. 

Performance of contract may be pleaded gen- 
erally, § 6601. 

If facts stated show plaintiff entitled to re- 
lief, it is sufficient. 

Kuhn v. McAllister, 1 U. 273; affirmed 96 U. 


Sion eZ 
3 U. 381; 


Farnsworth v. 

337. a 
Minck ve.9, lu: City, 6°U. 7109s 212 Pe 459. ; 
Complaint verified by attorney of non-resi- 

dent. 

Thackara v. Reid, 1 U. 238. 

Allegations on information and belief. 

Flagstaff S. M. Co. v. Patrick, 2 U. 304. 

Thackara v. Reid, 1 U. 238. 

Where surety had expressly waived notice of 
non-payment, complaint need not allege no- 
tice. : : 

Victor S. Mach. Co. v. Crockwell, 2 U. 557; 
and 3 U. 152; 1 P. 470; affirmed 112 U. S. 688. 


In tort, plaintiff is not required to aver all 
the physical injuries which he sustained or 
which may have resulted from or be aggravat- 
ed by the wrongful act of defendant. if such 
injuries can be traced to the act complained of, 
or are such as would naturally follow from it, 
they need not be specifically alleged. If spe- 
cial damages are claimed, such damages must 


Me clBee ar KOS 


Holderman, 


Williams v. O. S. L1, R. R. Co., 
991. 3 
Guocony TOs Seu. Le eek ok Sol 
North Point Irr Co. v. Utah & S. L. Canal 
Comnce OL 1996s PB. S8l2:- 
Nichols v. O. S. L., 28.U. 319; 78 P. 866. 
Mickleson v. New East Tintic Ry. Co., 23 U. 
42; 64 P. 463. 
Wilson v. S. P. Co., 18 U. 352; 44 P. 1040. 
Vanderberg v. Connoly, 18 U. 112; 54 P. 1097. 


Under our system, in a suit upon a written 
contract, it makes no difference whether a con- 
tract is set out in haec verba, or whether it 
is annexed, and by proper reference made a 
part of the pleading. i 

Stephens v. Am. Fire Ins. Co., 14 U. 265; 47 


Teenie 


A pleader may allege in a single statement 
as many acts of negligence relating to one 
transaction or accident as he may rely on, and 
upon trial he need only prove one of the acts, 
if the act proved is sufficient to entitle him to 
recover. 

Ward v. Salt Lake City, 46 U. 616; 151 P. 
S05. L 
Where an instrument is attached to the com- 
plaint, the statements contained therein may 
for some purposes be considered in connection 
with the allegation of the complaint. 

Orpheus & Co. v. Clayton, 41 U. 605; 128 P. 
5T5. 


An allegation that the effect of a transfer was 
to enable defendant to secure a greater per- 
centage of his debts than other creditors of the 
same class, is not a conclusion of law. 

Utah Asso. Cred. Men v. Boyle Furn. Co., 
Wowie passed BO tm ....Oe « 

A statement that a city was charged with 
a duty of maintaining the streets in a safe con- 
dition for public travel, is a mere conclusion. 

Herndon v. S. L. City, 34 U. 65; 95 P. 646. 

An allegation that the defendant received 
money from plaintiff for certain purposes, is a 
mere conclusion. ‘ 

Francis v. Gibson, 30 U. 67; 88 P. 571. 


Where injuries are sustained under circum- 
stances where the maxim res ipsa loquitur ap- 
plies, the plaintiff is not required in the first in- 
stance to prove any particular defect by evi- 
dence other than that established by the prima 
facie presumption, even though the facts with 
respect to some defects are unnecessarily al- 
leged with particularity in.the complaint. 

GAT CONV. Sa sy Di Avnoo Some Os. cou Wie 
RAN Gooden ait Li, : 

An averment may be aided by inference or 
presumption. 

Tate v. Rose, 35 U. 229; 99 P. 1003. 

Tate v. Shaw, 35 U. 240; 99 PB. 1007. 

Allegations may be in the alternative. 

Rasmussen v. McKnight, 3 U. 315; 3 P. 83; 
ASP! 526) 

The allegation that a corporation is insolvent 


4 Pp. 


. prove it. 


* 


raises no question of insolvency at the time | 
the transaction complained of. : 
Jensen v. Montgomery, 20 U. 89; 80 P. 504. — 


FRAUD SPECIFICALLY PLEADED: 


The complaint held to contain allegations of 
fraud sufficiently specific, and to state facts 
sufficient to constitute a cause of action. j 

Price v. Utah and Pleasant Valley Ry. Co., | 
4 U. 72; 6 P. 528. 

Rasmussen v. McKnight, 3 U. 315; 3 P. 83; . 
4 P. 526. 

In an action by a creditor to set aside con- 
veyance as fraudulent and void, the insolv- 
ency of the grantor at the time of the convey- 
ance need not be alleged. 

Ogden State Bank v. Barker, 12 U. 138; 40 — 
PitGoi. 


An express allegation of the insolvency of de- 
fendant in an action to set aside a fraudulent © 
conveyance is not necessary where it may be 
inferred from the whole bill. 

Id. 


He who relies upon fraud must aver and 
Deseret Nat. Bank v. Little, Roundy & Co., 
13, Ui e265 54425) 9305 a 
Houser v. Smith, 19 U. 150; 56 P. 683. 
A complaint in an action to set aside a fraud- 
ulent assignment, and for the appointment. of 
receiver, examined and held not demurrable. 
Ottenberg v. Barnes, 10 U. 200; 37 P. 267. 
Complaint in action to vacate judgment for 
fraud and misrepresentation held sufficient. 
Riddle v.. Quinn, 32 U. 341; 90 P. 898. 
One seeking to impeach the settlement of a 
partnership account for fraud or mistake must 
set out in his pleading the particular facts con- 
stituting the fraud or mistake relied on. 
Anderson v. Anderson, 25 U. 164; 70 P. 608. 
Roach v. Gilmer, 3 U. 389; 4 P. 221. 
Dunham v. Travis, 25 U. 65; 69 P. 468. 
Fraud cannot be alleged in general terms, but 
one facts constituting the fraud must be set 
out. 
Claflin v. Simon, 18 U. 153; 55 P. 3876. 
Wilson v. Sullivan, 17 U. 341; 53 P. 994. 
Muldoon v. Brown, 21 U. 121; 59 P. 720. 
Voorhees v. Fisher, 9 U. 303; 34 P. 64. 


COMPLAINTS HELD SUFFICIENT: 


Against maker and indorser. 

Smith v. McCoy, 8 U. 58; 29 P. 1030. 

For money had and received. 

Musser v. Mears, 8 U. 367; 31 P. 985. 

Action against consignee of sewing machines. 

Victor S. M. Co. v. Crockwell, 2 U. 557; 3 U. 
152; 1 P. 470; affirmed 112 U. S. 688. 

In ejectment. 

Jones v. Memmott, 7 U. 340; 26 P. 925. 

To set aside assignment and for receiver. - 

Ottenberg v. Barnes, 10 U. 200; 37 P. 267. 

For receiver. 

WU. Sav. he Church, b2Us s6l: omer 

Against stockholders of insolvent corporation 
on popesd Bubeern iene : 

. L. Hardware Co. v. Tintic Millin Ouse 
U. 423; 45 P. 200. eee 

Creditor’s bill in equity. 

Enright v. Grant, 5 U. 334; 15 P. 268. 

a determine adverse claims to mining prop- 
erty. : 

Parley’s Park M. Co. v. Kerr, 3 U. 235; 2 P. 
709; affirmed 130 U. S. 256. 

Perego v. Dodge, 9 U. 3; 883 P. 221; affirmed 
163 U. S. 160. 

Campbell v. Taylor, 3 U. 325; 3 P. 445. 

See Lavignino v. Uhlig, 26 U. 1; 71 P. 1046; 
affirmed 198 U. S. 443. 

Lily M. Co. v. Kellogg, 27 U. 111; 74 P. 518. 

For trespass upon real property. 

Marks v. Sullivan, 8 U. 406; 32 P. 668. 

Peterson v. Bean, 22 U. 43; 61 P. 213. - 

Action on insurance policy, , 
gee eee v. Union Ass. Soc., 16 U. 22; 50 P. 


See v. Am. Fire Ins. Co., 14 U. 265; 47 
9s? v. Phoenix Ins. Co., 23 U. 428; 64 P. 


On life insurance policy. : a 

igs v. Stand. Life Ins. Co., 26 U. 69; 72 LE 
For personal injury by reason of defect: 

machinery, in absence of demurrer. r 
Mangum v. Bullion-B. M. Co., 15 U. 534; 


P, 834 ; sila 


< tr 


~ 


damages for negligence of railroad cor- 
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For debt. 


‘a 

Ie Chesney v. Chesney, 23 U. 508; 94 P. 989. a 
ee u. B. ae Co., 3. 500; 24 B. oul. For wrongful transfer of stock. se = 
Cram selbst ee Cos. . 504; i a asmuss . Sevi iat é : J : es 

£ Action by sub-contractor to enforce lien. Baas ial P. 741. oe ee ee aoe yc ze: 


_ Morrison v. Gamble, 14 U. 201; 46 P. 1104. 


For specific performance. 
_  Gammon.v. Bunnell, 22 U. 421; 64 P. 958. 


To recover rents of property granted in de- 
- eree of divorce. 
Beerboyviery. Boyle, 21 U. 876; 60 PB." 1099’. 
For reformation of mortgage. 
' Marks v. Taylor, 23 U. 152; 68 P. 897. 
Same case, 23 U. 470; 65 P. 203. 
Against county to recover an illegal tax. 
Centennial-Hureka M. Co. v. Juab Co., 22 U. 
395; 62°P. 1024. 


For indemnity against a tort feasor. 
Hoggan v. Cahoon, 26 U. 444; 73 P. 512. 
Culmer v. Wilson, 13 U. 129; 44 P. 833. 
To foreclose chattel mortgage. 

- Se Johnson Vv. Euibbard, 27 W.. 3425 75 2. 37. 
-* On bail bond. 

5 State v. Davis, 27 U. 368; 75 P. 857. 

= For seduction. . 

and Peterson v. Crozier, 29 U. 235; 81 P. 860. 

For services performed as miner, foreman, 
and manager, and for moneys expended. 

ii Nelsen v. Henrichsen, 31 U. 191; 87 P. 267. 
me For damages for breach of contract to sell 
mee. seed. 
<a - Bailey v. Leishman, 32 U. 123; 89 P. 78. 

J For conversion. 

Ses” Christensen v. Beebe, 32 U. 406; 91 P. 129. 
‘oa For an accounting.’ 
Everett v. Jones, 32 U. 489; 91 P. 360. 


~ Against assignee for accounting and to en- - 


force payment of preferred claim. 
a Utah Natl. Bank v. Forbes, 18 U. 225; 55 P. 
61 


_ For partnership accounting. 

- Owen vy. Oviatt, 4 U. 95; 6 P.. 527. 

do For damages for causing water to overflow. 
= Ephraim M. & E. Co. v. City of Ephraim, 49 

meee ete zl; 161 PP. 1124. 

= For damages to plaintiff’s easement in street. 


The common count, “for goods sold,’”’ is de- 
fective under the code, where it does not state 
a delivery or a promise to pay. 

Kilpatrick-Koch Dry Goods Co. v. Box, 13 U. 
494; 45 BP. 629. 


_Where a party relies upon title by prescrip- 
tion, he must allege the facts showing the ex- 
istence of the right, averring that the existence 
of the right was under a claim of right, was 
peaceable, without interruption, and open, no- 
torious, and exclusive. 

Larsen v. Onesite, 21 U. 38; 59 P. 234. 

Coleman v. Hines, 24 U. 360; 67 P. 1122. 

Description of property in complaint, § 2989, 
and note. ; 

An allegation, in a complaint to recover cer- 
tain money, that defendant received the money 
from plaintiff in trust for certain purposes was 
not an allegation of fact, but a mere conclu- 
sion of the pleader. 

Francis v. Gisborn, 30 U. 67; 83 P. 571. 

In action to recover personal property com- 
plaint must allege that plaintiff is the owner or 
entitled to the possession at the time of the 
commencement of the action. 

Manti Bank v. Peterson, 30 U. 475; 86 P. 414. 

Complaint held defective in action for dam- 
ages for wrongful attachment. ; 

Cahoon v. Hoggan, 31 U. 74; 86 P. 763, and 
87 P. 164. 


The prayer is no part of the statement of the 


facts required to constitute a cause of action 


and no part of the complaint, except as it may 

be looked to in aid of an ambiguous complaint. 

PE gee Ve On Ss Let R.Co., 495 Une 0 pea, 
TO Ors 


Where interest is a legal consequence of a 
demand without stipulation, it may be recov- 
ered, though not claimed in the pleadings, and 
interest is allowed on a tort, where personal 


a Morris v. O. S. L. R. Co., 36 U. 14; 102 P. property is destroyed, from the date of the 

oe 629. > destruction. 

a For claim and delivery. Id. 

a ‘Nielsen v. Hyland, 51 U. —; 170 P. 778. When a complaint asks eh ores Forecioeus 
, f of a mechanic’s lien and sale of the property, 

a COMPLAINTS HELD INSUFFICIENT: and no demand is made for personal judgment 

es On non-negotiable note. before the case is finally submitted, if the lien 

Fo Felt v. Judd, 3 U. 414; 4 P. 248. fails it is not error to refuse a personal judg- 

i Upon bail bond. ment. 

a ag *-People v. Solomon, 5 U. 277; 15 P. 4. Volker v. Vance, 36 U. 348; 103 P. 970. 


= 6567. 


they all arise out of: 


mes ject of action; or, 


« 


. (2861.) Joinder of causes of action. 
the same complaint several causes of action, legal or equitable, or both, where 


The plaintiff may unite in 


The same transaction, or transactions connected with the same sub- 


ce 2. Contract, express or implied; or, 
ee 3. Injuries, with or without force, to person and property, or either; or, 


4. Injuries to character; or, 


oe! = 5. Claims to recover real property with or without damages for the 
_ _—-withholding thereof, and the rents and profits of the same, or waste com- 


mitted thereon; or, 
— ~~ *~&«~:~=<Cilaims to recover personal property with or without damages for 
the withholding thereof; or, 
aS 7. Claims against a trustee by virtue of a contract, or by operation of 
= law. 


% But the causes of action so united must all belong to one of these classes, 
and, except in actions for the foreclosure of mortgages, must affect all the 
parties to the action, and not require different places of trial, and must be 


separately stated. 


Cal. C. Civ. P., § 427*; Kan., § 4166*; Wis., § 
2647. : 
 - But one form of civil action under the code, 
a -§ 6442; but the distinction as to causes of ac- 


oe 


§ ee of equity prevail over rules of law, 

Objection on ground of misjoinder or non- 
joinder waived, note to § 6573. 

Plaintiff may recover on one of two counts 
in a complaint, though not entitled thereto on 
the other. 

Firman v. Bateman, 2 U. 268. 


n remains, note to § 6442. _ 
w and equity in same action, Con. art. 8, 


lidation 
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Count for specific performance and one for 
money on contract improperly joined in same 
complaint. Above section construed. (Potter 
v. Hussey, 1 U. 249; Houtz v. Gisborn, 1 U. 173; 
and Folsom v. McLaughlin, 1 U. 178, cited, 
approved, and distinguished.) 

Ferguson v. Burt, 2 U. 388. 

Plaintiff may unite two causes of action, each 
for the killing of the same horse, charged in 
different ways. 

Jensen v. U. P. Ry. Co., 6 U. 253; 21 P. 994. 

A creditor’s bill may include the judgments 
of several creditors, 

Enright v. Grant, 5 U. 334; 15 P. 268. 

Maker and indorser of note joined without 
stating separate cause of action against each. 

Smith v. McEvoy, 8 U. 58; 29 P. 1080. 

False imprisonment and malicious prosecu- 
tion should be separately stated. 

Johnston v. Meaghr, 14 U. 426; 47 P. 861. 

In an action of tort, arising out of certain 
wrongful continuous official acts, several causes 
of action are properly joined. 

Wilson v. Sullivan, 17 U. 341; 58 P. 994. 

Causes of action which may be united in one 
complaint under this section must be separate- 
ly stated, and the complaint must contain a de- 
mand for the relief claimed under each cause 
of action. 

Epa Clafin (Co. v.. simon; 18) Us 1535155 
P. 376. 

Johnston v. Meaghr, 14 U. 426; 47 P. 861. 

Where a complaint contains two counts, 
one on an open account and the other on an 
account stated for the same cause of action, 
a motion to compel election between the counts 
was properly denied, the rule being that when 
a plaintiff has two or more grounds on which 
he may have a single cause of action, and there 
is some uncertainty as to which he will be able 
to establish, he may set forth his claim in dif- 
ferent counts so as to include every ground he 
may have for recovery. (Distinguishing An- 
thony v. Savage, 2 U. 466.) 

Oberndorfer v. Moyer, 30 U. 325; 84 P. 1102. 

Shaw v. Utah N. Ry., 6 U. 253; 21 P. 994. 

See Sterling v. Woodmen of W., 28 U. 505; 
80 PB. 375. 

A personal judgment may be granted in an 
action to foreclose a lien where the lien fails 
and where the complaint contains necessary 
facts for both. 

Volker v. Vance, 36 U. 348; 103 P. 970. 

Though there are many breaches of a single 
contract, they may not be split up into several 
causes of action. 

Felt v. Felt, 50 U. —; 167 P. 835. 

The remedy for commingling in one state- 
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ment several cases as one cause of action 
is a motion to require plaintiff to separately 
state his causes of action. 

Kurtz v. Ogden Canyon S. Co., 37 U. 313; 108 
P. 14. 

Felt v. Felt, 50 U. —; 167 P. 835. 

Causes of action, for defendant’s sheep tres- 
passing on plaintiff's land and for defendant’s 
sheep infecting plaintiff's sheep with a con- 
tagious disease, may be joined. 

Thomas v. Blythe, 44 U. 1; 1387 P. 396. 

Plaintiff alleged he performed labor as a 
miner on defendant’s claim and performed 
other work thereon as foreman and manager, 
and that the labor performed and services ren- 
dered, and moneys paid out at defendant’s re- 
quest, amounted to $1172; held, this consti- 
tuted a single cause of action. 

Nelson v. Henrichsen, 31 U. 191; 87 P. 267. 

A defendant in a counterclaim denied plain- 
tiff’s title, and alleged ownership and right of 
possession in himself, and afterwards amend- 
ed alleging fee in another, but still relied on 
right of possession in himself; held, there was 
but one cause of action relied upon, and no 
ground to sustain motion for election. 

Conner v. Raddon, 16 U. 418; 52 P. 764. 

In an action quieting title, plaintiff may also 
have canceled a fraudulent judgment against 
him affecting the real estate. 

Doyle v. West Temple T. Co., 43 U. 277; 185 
ree Gls}. 

A complaint alleging that the defendant had 
caused large quantities of mud and debris to 
flow into the plaintiff’s fish ponds over a con- 
siderable period of time, the wrongful acts 


. being so numerous, continuous, and blended 


together as to constitute a single wrong, can- 
not be attacked for commingling different 
causes of action. 

Rees v. Qualtrough, 48 U. 233; 156 P. 955. 

A complaint asking for an injunction against 
the sale of stock for assessment, and that pre- 
vious assessments be declared null and void be- 
cause of illegality, that the officers be required 
to make a full and complete accounting of all 
assessments on stocks of the corporation, and 
that a note and other contracts executed in 
favor of the officers be canceled, improperly 
joins causes of action in favor of the corpor- 
ation against its officers, and causes of action 
in favor of plaintiff against the corporation 

Blake v. Boston Dev. Co., 50 U. —; 167 P. 672. 

Each assessment was a completed transac- 
tion, and, if wrongful, constituted distinct and 
separate causes of action, and they should be 
oe separately. 

d. 


CHAPTER 11. 
DEMURRER TO COMPLAINT. 


6568. (2962.) Grounds of demurrer to complaint. The defendant may 
demur to the complaint within the time required in the summons to answer, 
when it appears upon the face thereof, either: 

1. That the court has no jurisdiction of the person of the defendant, or 


the subject of the action; or, 


2. That the plaintiff has not legal capacity to sue; or, 
3. That there is another action pending between the same parties for the 


Same Cause; Or. 


4. That there is a defect or misjoinder of parties, plaintiff or defend- 


ant; or, 


5. That several causes of action have been improperly united; or, 
6. That the complaint does not state facts sufficient to constitute a cause 


of action; or, 


7. That the complaint is ambiguous, unintelligible, or uncertain. 


Calin Ga Civ.. 287480: 

Time to answer or demur may be extended, 
§§ 6619, 7267. 

Objections to complaint which may be raised 
ane first time in appellate court, note to 


Objections not taken by demurrer or an- 
Swer deemed waived, § 6573, and note. 

Defects as to parties waived if not taken, 
§ aes and note. 

oinder of parties, plaintiff and defendant 
§§ 6495-6520, and notes. oa 
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Joinder of causes of action, § 6567, and note. 
§ nS, sufficient and insufficient, note to 

Objections not appearing on face of com- 
plaint must be taken by answer, § 6572. 

Sham and irrelevant matter, etc., may be 
stricken on motion, § 6597. 

Demurrer must specify grounds, § 6569. 

Joint demurrer of two defendants should be 
overruled if complaint states a cause of ac- 
tion against either. 

Walker v. Popper, 2 U. 96. 

Smith v. Clark, 37 U. 117; 106 P. 653. 

Where the promise or agreement is alleged 
generally, the court will not assume, upon de- 
murrer, that it was not in writing. 

Kilpatrick-Koch D. G@. Co. v. Box, 13 U. 494; 
45 P. 629. 

As against a generai demurrer, a complaint 
stating a cause of action in general terms is 
sufficient. 

IXL Furn. Co. v. Berets, 32 U. 454; 91 P. 279. 

Haig v. Nephi Irr. Co., 16 U. 421; 52 P. 765. 

Linck v. S. L. City, 6 U. 109; 21 P. 459. 

Potter v. Hussey, 1 U. 249. 

A demurrer admits all facts properly pleaded, 

Reams v. Taylor, 31 U. 288; 87 P. 1089. 

State ex rel. v. Board Ed. S. L. City, 21 U. 
401% 60) P. 1013. 

Gammon v. Bunnell, 22 U. 421; 64 P. 958. 

Thomas v. Blythe, 41 U. 1; 137 P; 396 

So also an objection to the introduction of 
any evidence because complaint does not state 
facts sufficient to constitute a cause of action. 

Salt Lake County v. Clinton, 39 U. 462; 117 
IPs A075, 

Orpheus v. Clayton Inv. Co., 41 U. 605; 128 P. 
575. 


A complaint which permits proof of such 
facts and inferences as would withstand a mo- 
tion for non-suit is not vulnerable to general 
demurrer. 

7 ie VanUnion GC. Co.; 420), 2743" 130) P: 
243. 


Formal and technical objections are waived 
unless made in due time. 

Child v. Gillis Constr. Co., 42 U. 120; 129 
Prope: . 

Defendant, by filing a disclaimer, waives it 
right to a ruling on a demurrer. 

SeiasOity Velo. da inv. Co... 43° UU 181s 134 
P. 603. 


Where a complaint against several defend- 
ants states a cause of action against some, 
it is good against a joint demurrer by all of 
them. 

Smithuve Clark, 3v U. 11779106 BP. 653. 

A general demurrer should always be over- 
ruled unless the complaint clearly fails to state 
some essential fact or states some act of plain- 
tiff preventing recovery. 

Eddington v. Union P. C. Co., 42 U. 274; 130 
P) 243. 

A general demurrer reaches only defects of 
substance. 

Arnold v. Pope, 37 U. 204; 108 P. 351. 

Wheelwright v. Nat. Cop. Bank, 42 U. 579; 
133 ee. OZ 

In an action involving the date of the ex- 
piration of a lease, the landlord’s demurrer 
to tenant’s complaint raises a question of law, 
and they are bound by the fair construction 
of the lease in fixing the term granted. 

IXL Furn. Co. v. Berets, 32 U. 454; 91 P. 279. 

A complaint containing items of damage pre- 
sented to the city council under § 816, and 
other items, is not vulnerable to a general 
demurrer. 

Sweet v. S. L. City, 43 U. 306; 134 P. 1167. 


A complaint charging conspiracy, and setting 
forth a number of acts in furtherance thereof, 
states but one cause of action. 

Purcell v. Hickman, 50 U. —; 170 P. 784. 

That several causes of action are contained 
in one statement in one cause of action is not 
a ground of demurrer, but requires a motion 
under 6566. 

eerts v. Ogden Canyon S. Co., 37 U. 313; 108 
jem ales 

If a complaint will sustain a judgment, a 
general demurrer should be overruled. 

Rasmussen vy. Sevier Valley C. Co., 40 U. 371; 
121 P. 741. 

While a plaintiff suing both at law and in 
equity at the same time for the same matter 
may be required to elect which suit he will 
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proceed with, the court must not make the 
election for him. 

Dorsett v. Morse, 36 U. 362; 103 P. 969. 

The election to stand upon a demurrer is 
equivalent to a refusal to plead over, and to 
abide by the final result, even to judgment. 

Gammon v. Bunnell, 22 U. 421; 64 BP. 958. 

Complaint for services and money paid is 
not demurrable for failure to state each item 
more specifically, defendant’s remedy being by 
motion for bill of particulars, under § 6598. 

Nelson v. Henrichsen, 31 U. 191; 87 P. 267. 

Wihere a complaint shows on its face that 
the right to maintain the action is not in 
plaintiff, but in another, such defect may be 
reached by demurrer. 

Hunt v. Monroe, 32 U. 428; 91 P. 269. 


WANT OF JURISDICTION: 


Jurisdiction of the sperson and the cause, 
notes to § 1667, and to Con. art. 8, sec. 5. 

A demurrer for want of jurisdiction of the 
person raises only the question as to whether 
defendant is such a person as can be subjected 
to process and jurisdiction of the court. A 
court having jurisdiction of the subject matter 
of a suit acquires jurisdiction of a defendant 
either by his voluntary appearance or by pro- 
cess served on him, 

BRN ate: L. Ins. Co. v. Jones, 31 U. 403; 88 

i a5 

Sanipoli tv. (B.> Vi. ‘Coal Co. 31) Us Ia seas 
865. 


A general demurrer is a general appearance, 
though one of the grounds of demurrer is that 
the court has no jurisdiction of the subject 
matter. 

Farnsworth v. U. P. Coal Co., 31 U. 112; 89 
Pap la. 


‘Stone v. U. P. Ry. Co., 31 U. 185; 89 P. 715, 
723. 


WANT OF LEGAL CAPACITY TO SUE: 


Objection that a corporation has not legal 
capacity to sue cannot be taken by demurrer. 
neu Bros. Mfg. Co. v. Reed, 3 U. 506; 24 BP: 

Want of legal capacity to sue, as used in this 
section, declaring the same to be a ground of 
demurrer, means as a general rule a want of 
capacity to appear in court and maintain an 
action, regardless of in whom is vested the 
right of action. 

Hunt v. Monroe, 32 U. 428; 91 P. 269. 

If the objection that the plaintiff has not 
legal capacity to sue is not raised by demurrer 
or in the answer, it is waived. 

Tooele Meat & Storage Co. v. Hite Candy Co., 
50 U. —; 168 P. 427. 

Every natural person of legal age has legal 
Capacity to sue. 

Kurtz) v. Ogden. Canyon: S. Co. 937) Waasise 
108 P. 14. 


ANOTHER ACTION PENDING: 


Pendency of former action is a bar. 

Davis v. Flagstaff S. M. Co., 2 U. 74. 

Judgment in favor of assignee is a bar to 
another action thereon by assignor. 

Anderson v. Yosemite M. Co., 9 U. 420; 35 P. 
502. 

Where, in such case, first action was against 
only one of several parties liable thereon, the 
others may still avail themselves of it as a bar 
to action brought by assignor. 

Id. 


AMBIGUOUS, UNINTELLIGIBLE, ETC.: 


Allegations on information and belief do not 
make complaint demurrable. 

Thackara v. Reid, 1 U. 238. 

Surplusage in a complaint is no ground of 
demurrer. 

Campbell v. Taylor, 3 U. 325; 3 P. 445. 

Demurrer that complaint is ‘‘multifarious 
and improperly confounds two distinct causes 
of action not belonging to the same class,’’ and 
that the complaint is ‘‘ambiguous, unintelligi- 
ble, and uncertain,’’ is not specific. 

Owen v. Oviatt, 4 U. 95; 6 P. 527. 


STATUTE OF LIMITATIONS: 


Statute of limitations, how pleaded, § 6602, 
and note. 

Defense of statute of limitations may be 
taken by demurrer. 

Burnes v. Crane, 1 U. 179. 


‘ 
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Id. Where defendant relies upon statute of 
limitations in his demurrer, he should refer to 
the specific section of the statute relied upon. 

Thomas v. Glendinning, 13 U. 47; 44 P. 652. 


6469. (2963.) Demurrer must specify grounds. Answer at same time. 
The demurrer must distinctly specify the grounds upon which any of the ob- 
jections to the complaint are taken. Unless it do so it may be disregarded. 
It may be taken to the whole complaint or to any of the causes of action” 


stated therein, or the defendant may demur and answer at the same time. 
Cala Cs Civ. By, § 431. Demurrer not waived by filing answer or re- 
May demur and answer at same time, § 6579. ply at same time, § 6618. 


6570. (2964.) Amended complaint to be filed and served; answer; de- 
fault. If the complaint is amended, a copy of the amendments must be filed, 
or the court may, in its discretion, require the complaint, as amended, to be 
filed, and a copy of the amendments, or amended complaint, must be served 
upon the defendants affected thereby, or upon their attorneys if they have ap- 
peared by attorney. The defendant must answer the amendment or the com- 
plaint as amended, within ten days after service thereof, or such other time as 
the court may direct, and judgment by default may be entered, upon failure to 


answer, as in other cases. 

Cae OsiGivn bss) 90482". 

All pleadings subsequent to complaint to be 
filed and served, § 6609. 

Amendment generally, §§ 6618, 6619. 

Time to amend runs from service of notice, 
except, § 6623. 


6571. (2865.) Pleading over not a waiver of demurrer. The pleading 
over to any action after the overruling of a demurrer shall not be deemed or 
considered a waiver of the demurrer. 


Service of notices and papers, §§ 7024-7032. 

A verification of an unverified complaint is 
such an amendment as to require service of 
the amended complaint. 

Thero v. Franklin, 48 U. 587; 160 P. 1188. 


i Bey demur and answer at the same time, § 
579. 
This section was enacted in 1894, and the de- 
cisions noted hereunder are all of earlier date. 
Exception to ruling on demurrer is not 
waived by answering either at the same time 
or subsequently. 
Wines v. Stevens, 1 U. 305. 
Henderson v. Turngren, 9 U. 482; 85 P. 495. 
Contra: Young v. Martin, 3 U. 484; 24 P. 909. 
But where defendants’ demurrer, filed 
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the objection may be taken by answer. 

Cal.—C._Civ:=—P., § -433. 

When the misjoinder of defendants does not 
appear upon the face of the complaint, the ob- 
jection may be taken advantage of by answer 
under the provisions of this section. 

Preshaw v. Dee, 6 U. 360; 23 P. 763. 

In an action for conversion of personal prop- 
erty by one claiming a half interest in the 
property, a defense that defendants owned the 
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(2566.) Other objections taken by answer. 
matters enumerated in § 6568 do not appear upon the face of the complaint, 


(2867.) Objections to complaint not taken deemed waived. 


months after their answer, is overruled, 
whereupon they go to trial on the answer, 
which states no objection to the complaint, 
exception to the overruling of demurrer is 
waived. 

Spanish Fork v. Hopper, 7 U. 235; 26 P. 293. 

Where a defendant demurs and afterward 
answers, but before trial withdraws the an- © 
swer and allows judgment to be entered, he 
waives the demurrer. 

Evans v. Jones, 10 U. 182; 37 P. 262. 


When any of the 


other half, and had taken possession for a le- 
gitimate purpose, could not be availed of on 
demurrer to the complaint, but should be 
pleaded in the answer. 

Boley v. Allred, 25 U. 402; 71 P. 869. 

Where the fact of another suit pending does 
not appear on the face of the complaint, such 
abatement must be set up in the answer. 

Vance v. Heath, 42 U. 148; 129 P. 365. 


If no 


objection be taken, either by demurrer or answer, the defendant must be 
deemed to have waived the same, excepting only the objection to the jurisdic- 
tion of the court, and the objection that the complaint does not state facts suf- 


ficient to constitute a cause of action. 


Cal. C. Civ. P., § 434. 

Allegations not denied taken as true, § 6606. 

Objections to counterclaim not taken deemed 
waived, § 6589. ~ 

Generally speaking, objections to pleadings, 
proceedings, etc., can not be raised for the first 
time in the appellate court, note to § 6994. 

Questions of variance cannot be raised for 
first time in appellate court, note to § 6615. 

On appeal, the presumptions are in favor of . 
the judgment, note to § 6994. 

Application to amend muSt be made in court 
below, note to § 6619. 

Waiver of right to judgment on the plead- 
ings by failure to demand it before trial, note 
to § 6575. 

The defect in a complaint in failing to allege 
notice of protest and non-payment, where the 
answer alleges want of notice of protest and 
non-payment, is cured by verdict. 

Harkness v. McClain, 8 U. 52; 29 P. 964, 


Objection that defenses are inconsistent, if 
not taken by demurrer or motion, is waived. 

Conway v. Clinton, 1 U. 215. % 

An objection on account of nonjoinder of 
proper parties plaintiff is waived unless raised 
by demurrer or answer. 

Spencer v. Van Cott, 2 U. 337. 

Jungk Vag Cede Om Undo Sos Roo Gy 

_An objection on account of misjoinder of par- 
ties defendant is waived unless raised by de- 
SN or GS Seeataea 

evens Imp. Co. v. Sou enelimers 5 

Go.; 20" U. 926% boa 843. = ’ pe 

Fields v. Cobbey, 22 U. 415; 62 P. 1020, 

Wenner v. Smith, 4 U. 288; 9 P. 293. 

Henderson v. Turngren, 9 U. 432; 35 P. 495. 
_ Objections that plaintiff is not the real part 
in interest, when available by way of defens 
must be raised by demurrer or answer, or i 
will be considered to have been waived, 

Fritz v. W. U. Tel. Co., 25 U. 2€3; 71 P. 209 


Be. Objection to sufficiency of complaint may be 
is raised for the first time in the appellate court, 
but in such case the defect may have been 
cured by verdict; the presumptions are in its 
favor. (Overruling Holt v. Pearson, 12 U. 63; 
41 P. 560.) 

ae v. Bullion-B. M. Co., 15 U. 584; 50 


Voorhees v. Manti, 18 U. 485; 45 P. 564. 
See McAllister v. Kuhn, 1 U. 273; affirmed 
Q6wUs Ss Ol. 


Where a complaint states a cause of action 
in general terms, objections that the allegations 
are indefinite, or uncertain, or ambiguous must 
be taken advantage of by proper pleading be- 
fore judgment, or they will be waived. 

Maynard v. Locomotive EH. M. L. & A. Assn., 
LOU: 145; 51 BP. 259. 
ae v. Bullion-B. M. Co., 15 U. 534; 50 

Seog v. Utah L. & T. Co., 23 U. 449; 65 P. 


Objections to sufficiency of pleadings cannot 
be raised for first time on appeal, and will not 
be considered in determining motion for non- 
suit. 

Jennings v. Pratt, 19° U. 129; 56 BP. 951. 

Firman vy. Bateman, 2 U. 268. 

Wimmer v. Simon, 9 U. 378; 35 P. 507. 


Where the allegations of fraud are general, 
but no objections are made thereto in the trial 
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court, the defect is waived and cannot be raised 
on appeal. 
mie Vieira im denice: aban COs mor ie 440) tm Opiebes 


An omission in the complaint of the technical 
words rendering a note negotiable in form is 
supplied by the incorporation in the answer of 
the note itself, containing the words “or order,” 
and defendant is bound thereby. 

Johnson v. Hibbard, 27 U. 342° 75 BP: 787. 

A defendant waives objection that cause of 
action is split unless he raises the point by 
answer or demurrer. ; 

Nati U. Biredns.- Cot vi. Di & RiaGe Reo 
4A Us 265513" P1653; 

Unless the objection that the action should 
be brought by the personal representative, in- 
stead of surviving partner, is made by de- 
murrer or answer, it is waived. 

Cobb v. Hartenstein, 47 U. 174; 152 P. 424. 

The objection that there is a defect of par- 
ties can only be taken advantage of by de- 
murrer or answer. 

Cole v. Utah Sugar’ Co., 35 U. 148: 99 P. 681. 

An unverified disclaimer, when acted on, is 
effective and conclusive. 

S: Ly City ves. Liv Inve Co., 48 U.13l eis 4oae 
603. 

Failure to raise a corporate ptaintiif’s inca- 
pacity to sue by answer or demurrer waives 
such objection. 

Tooele M. & S. Co. v. Hite Candy Co., 50 U. 
—:; 168 P. 427. 


CHAPTER 12. 
ANSWER. 


(2868.) What answer must contain. Denial. Counterclaim. The 
answer of the defendant must contain: 

1. A general or specific denial of each material allegation of the com- 
plaint controverted by the defendant, or of any knowledge or information 
thereof sufficient to form a belief, or a specific admission or denial of some of 


e 


a the allegations of the complaint, and also a general denial of all the allega- 
4 tions of the complaint not specifically admitted or denied in the answer; 
=z 2. A statement of any new matter constituting a defense or counter- 
4 claim. 


MiomtiOlvew> ss. 6907 IN. oY. Olva2P\, -§9500*; 
Mist ome AMT Ses 2655; Cal GC, (Civ. Pi -a3i*. 
Defendant may set forth in his answer as 
-many defenses and counterclaims as he may 
have, § 6579. ; 

Where answer controverts in part, plaintiff 
may take judgment by default for undisputed 
portion, § 6845. 

Extension of time to answer, §§ 6619, 7023. 

Supplemental answer, § 6608. 

Verification, §§ 6553-6595. 

Material allegations of complaint taken as 
true if not controverted, § 6606. 

Time to answer after demurrer overruled 
runs from service of notice, exception, § 6623. 

Time to answer complaint, § 6539. : 

Defendant interposing counterclaim entitled 
to provisional remedies, § 6773. ; 

Defendant entitled to affirmative relief must 
demand it, § 6582. . 

Judgment for defendant on counterclaim, § 
6863. 

Order to make counterclaim a separate ac- 
tion, § 6580. 

Reply to new matter in answer, §§ 6590, 6606. 

New matter in answer, to which a reply is 
not required, deemed controverted, § 6606. 

Statute of limitations, how pleaded, § 6902, 
and note. : 

What objections to complaint are deemed 
waived if not taken by demurrer or answer, 
§ 6573, and notes. ; : t 

Objections to complaint which may be raised 
for the first time in appellate court, note to 
6994. 

: Statement of a legal conclusion does not raise 
Peat iss Mes “ 
_ Luyman v. Martin, 2 U. 136, 


eet es, 


Voorhees v. Fisher, 9 U. 308; 34 P. 64. 

See Hussey v. Smith, 1 U. 241. 

It is sufficient if the denials meet and tra- 
verse the allegations of the complaint. 

Morrison v. O’Reilly, 2 U. 165. 

Where the complaint alleged the wrongful 
and unlawful conversion of certain property, 
and the answer merely denied that such prop- 
erty was “‘wrongfully or unlawfully’’ converted; 
held, an admission of the conversion. 

Podilech v. Phelan, 13 U. 333; 44 P.*838. 

Peterson v. Bean, 22 U. 48; 61 P. 213. 

Rock Springs Coal Co. v. Salt Lake Sanitari- 
ioUaate SASF gin Ons Ofgem baa, Malay lean Spite 

Conway v. Clinton, 1 U. 215. 


The denial on information and belief of the 
authority of an administrator or an executor is 
insufficient. P 

Thompson v. Skeen, 14 U. 209; 46 P. 1103. 

“Defendant is informed and believes that the 
time of payment of said note was extended,’’ 
etc., is not a sufficient allegation of the fact 
of extension. 

Baskin v. Godbe, 1 U. 28. 


An answer denying any material allegation 
of the complaint raises an issue, and a de- 
murrer on the ground that_it is insufficient to 
constitute a defense was properly overruled. 

Haslam: v. bElaslam, 19 UU. l3b6 Ps 2243) 

In an action for conversion, an answer which 
refers to the ‘‘property mentioned and de- 
seribed in the second paragraph in plaintiff’s 
second cause of action,’’ is sufficiently definite. 

Spalding v. Allred, 23 U. 354; 64 P. 1100. 

Defects in complaint may be supplied by al- 


legations in the answer. 
Johnson v. Hibbard, 27 U, 342; 75 P. 737. 


be . 
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The answer does not correct such defect un- 
less it explicitly states the facts. 

Chesney v. Chesney, 33 U. 503; 94 P. 989. 

A denial of ‘“‘the material allegations’’ of a 
complaint is sufficient. 

Toone v. O’Neill, 40 U. 265; 121 P. 10. 

An admission in an action for trespass by 
sheep and cattle that the defendant was the 
owner of certain animals, sheep and cattle, is 
not admission that he owned the trespassing 
animals, especially when the answer denies all 
the allegations in the complaint. 

3 Surbaugh v. Butterfield, 44 U. 446; 140 P. 

Lye 

Although an answer contains a prayer for 
general relief only, the defendant is entitled to 
such specific relief as the evidence and plead- 
ings authorize. 

Wheelwright v. Roman, — U. —; 165 P. 513. 

Where a demurrer was sutained to defen- 
dant’s answer and an amended answer was 
filed, the original answer went out of the rec- 
ord, and improper refusal of the motion to 
strike the action was not prejudicial. 

Metz v. Jackson, 43 U. 496; 1386 P. 784. 

An answer in a suit on a note and to fore- 
close a mortgage on realty, denying all the 
allegations of the complaint and affirmatively 
alleging the execution of a note to plaintiff, 
but denying that it was in form or legal effect 
as set out in the complaint, did not put in 
issue and sufficiently state a defense to all the 
material allegations of the complaint. 

Brewer v. Romney, 50 U. —; 167 P. 366. 

A defendant is bound by the allegations of 
the answer admitting that plaintiff’s land 
abutted upon a public street and can not con- 
tend that the street was never dedicated or 
established. 

Hague v. Juab County M. & E. Co., 37 U. 
280; 107 P. 249. 

Where a plaintiff sues to recover an agreed 
price for merchandise sold the defendant, an 
answer denying he is in any manner indebted, 
is a mere conclusion. 

Heath v. White, 3 U. 474; 24 P. 762. 

An answer, by referring to pleadings In a 
former action, made such pleadings a part of it. 

Holt v. Nielson, 37 U. 566; 109 P. 470. 

A defendant is bound by the allegation in his 
answer, and cannot thereafter contend for 
something different. 

PEs, VeCentury Gr MNCor sae 2a 75): 

5. 


Where suit is brought against administra- 
tor before the time for filing claims has run, 
without a claim having been filed, and the de- 
fendant’s answer does not raise this point, he 
cannot after the time for filing the claim has 
expired, amend the answer and take advantage 
of the failure to file the claim. 

Clayton v. Dinwoodey, 33 U. 251; 93 p. 723. 


An allegation of the answer in an action 
on a fire insurance policy ‘‘that the defendant 
issued to the plaintiff its policy of insurance,’’ 
admits the unconditional delivery and accept- 
ance of the policy. 

DeMichele v. London & L. F. Ins. Co., 40 U. 
312; 120 P. 846. 

Matter alleged by way of cross-complaint is 
a part of the answer. 

Haslam v. Haslam, 19 U. 1; 56 P. 248. 


AFFIRMATIVE DEFENSES PLEADED: 


Fraud must be pleaded, note to § 6566. 

Quieting title for defendants, note to § 6576. 

Estoppel in pais relied on as defense in 
ejectment must be pleaded. 

Poynter v. Chipman, 8 U. 442; 32 P. 690. 

Duke v. Griffith, 9 U. 469; 35 P. 512. 

While it Is a general rule that estoppel by a 
former judgment must be pleaded, the rule 
does not apply to cases when no opportunity 
to plead the estoppel is given. 

Re G. W. Ry. Co; ve Telluride BP. T; Co. 28 UW. 
pyAs (ey ee LEY 


Estoppel must -be pleaded, to be available. 
Reynolds v. Pascoe, 24 U. 219; 66 P. 1064. 
Homberger v. Alexander, 11 U. 363; 40 P. 260. 
Knudsen v. Omanson, 10 U. 124; 87 P. 250. 
That the agreement was not in writing is a 
matter of defense. 
Kilpatrick K. Co. v. Box, 18 U. 492; 45 P. 629. 
The plea of the statute of frauds is a per- 
sonal privilege, which a party may waive; and 
when the action is on a contract, admitted by 
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defendant, he must interpose the special plea of 
the statute of frauds to make it available in 
his defense. 

Abba v. Smyth, 211 U. 109; 59 PB. 756. 

Steed v. Harvey, 18 U. 367; 54 P. 1011. 

Wilson v. Sullivan, 17 U. 341; 53 P. 994. 

Lauer v. Rich Merc. Inst., 8 U. 305; 31 P. 397: 

Contributory negligence should be affirma- 
tively pleaded; but need not be where plain- 
tiff’s evidence shows it. 

Bunnell v. Rio Grande W. Ry. Co., 13 U. 314; 
44 P. 927. 

Anderson v. Ogden Union Ry. Co., 8 U. 128; 
80 PB. 305. 

Assumed risk is available only when pleaded. 

Faulkner v. Mammoth M. Co., 23 U. 437; 66 
188, YER 

In justifying seizure under attachment of 
property in hands of and claimed by a third 
person, the proceedings should be averred, 
since no intendment of regularity can be in- 
dulged. 

Jones v. McQueen, 138 U. 178; 45 P. 202. 

In an action on a contract, a defense in miti- 
gation of damages cannot be shown under a 
simple denial; it must be specially pleaded. 

Reed v. Union Life Ins. Co., 21 U. 295; 61 P. 
21. 

Loofbourow v. Hicks, 24 U. 49; 66 P. 603. 

One seeking to defend against a defectively 
executed chattel mortgage on the ground that 
he is a bona fide purchaser of the property 
must plead such defense. 

Deseret Nat. Bank v. Kidman, 25 U. 379; 71 
P. 373. 

In an action against a telegraph company 
for failure to transmit a message, a defense 
that the claim for damages was not presented 
within sixty days was not available without 
being specially pleaded in the court below. 

Brooks v. Western U. Tel. Co., 26 U. 147; 72 
P. 499. 

Where a defendant in replevin desires dam- 
ages for the taking or detention of property, 


he must set up his claim by a statement of — 


the facts, and a mere clause in the prayer 
asking for damages is insufficient. 

Shafer v. Russell, 28 U. 444; 79 P. 559. 

Where answer alleges grounds for affirmative 
relief without setting out a formal counter- 
claim, a judgment for affirmative relief to de- 
fendant is not erroneous, where such pleading 
was not objected to. 

Perego v. Dodge, 9 U. 3; 33 P. 221; affirmed 
UGE 1B SR AGE 

Haslam v. Haslam, 19 U. 1; 56 P. 243. 

North Pt. Irr. Co. v. Little, 14 U. 42; 46 P. 268. 


An equitable counterclaim may be set up 
in a legal action. 

Westminster Inv. Co. v. McCurtain, 39 U. 544; 
118 P. 564. 


JUDGMENT ON THE PLEADINGS: 


If answer is insufficient, plaintiff is entitled 
to judgment on the pleadings. 

Smith v. Faust, 1 U. 90. 

Dickert v. Weise, 2 U. 350. 

Plaintiff is not entitled to judgment on the 

pleadings where material allegation in the 
complaint is denied. 
Fen v. Rebellion S. M. Co., 3 U. 254; 2 P. 
Right to judgment on pleadings by reason of 
insufficient verification or defective denials in 
answer is waived unless demanded before en- 
tering upon the trial. 

Smith v. Faust, 1 U. 90. 

Firman v. Bateman, 2 U. 268. 

Where allegations of complaint are not de- 
nied, judgment will be rendered on the plead- 
ings. 

Kevser v. Pollock, 20 U. 871; 59 P. 87. 

Had plaintiff asked for it. he would have been 
entitled to judgment on the pleadings in this 
case. 


725. 


Where no reply was filed to an eaultable 
counterclaim, judgment thereon should have 
been granted on motion. 

Durham v. Travis, 25 U. 65; 69 P. 468. 


Where the answer presents a material issue, 
the court may not, without a hearing and find- 
ing on the issue, enter judgment. 

Eee of Mapleton v, Kelley, 39 U. 252; 117 P. 


, 


Busby v. Century M. Co., 27 U. 281; 75 Pp. 
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6576. (2969.) Counterclaim defined. The counterclaim mentioned in 


the next preceding section must be one existing in favor of a defendant and 
against a plaintiff, between whom a several judgment might be had in the ac- 
tion, and arising out of one of the following causes of action: 

_l. A cause of action arising out of the transaction set forth in the com- 
plaint as the foundation of the plaintiff’s claim, or connected with the subject 


of the action; 


2. In an action arising upon contract, any other cause of action arising 
also upon contract, and existing at the commencement of the action. 


Cal.=C. Civ. P., § 438. 

Failure to demur or reply admits counter- 
claim, § 6591. 
coments allowed as counterclaim, § 

Counterclaim waived if not set up, § 6577. 

Defendant entitled to affirmative relief un- 
der counterclaim must demand it, § 6582. 

Under § 3231, C. L. 1888, and until the re- 
vision of 1898, the pleading of a defendant 
seeking affirmative relief against a party was 
termed a “‘cross-complaint’”? and tnis term is 
used in the sense of ‘“‘counterclaim’”’ in many 
of the decisions noted hereunder. 

Defendant cannot set up a defense in tort, 
when the tort does not grow out of the cause 
of action sued on. 

Zelle v. Moritz, 1 U. 283. 

Allegations of cross-complaint on covenant 
of warranty in suit to foreclose purchase money 
mortgage set out and held insufficient. 

Kelley v. Kershaw, 5 U. 417; 16 P. 488. 

Cannot counterclaim tort against tort, (Ap- 
proving Marks v. Thompson, 7 U. 421; 27 P. 6.) 

Smith v. Alford, 31 U. 346; 88 P. 16. 

Condemnation of property for public use can- 
not be had by way of counterclaim in action 
brought to restrain a trespass and for damages. 

Peterson v. Bean, 22 U. 43; 61 P. 213. 

Counterclaim should state clearly and con- 
cisely the facts constituting the cause of action, 
in order that the relief prayed for, if granted, 
may be decreed in accordance therewith. 

Center Creek Irr. Co. v. Lindsay, 21 U. 192; 


60 P. 559. 


Averments of cross-complaint charging fraud 
in action of ejectment charging fraud, set out 
and held sufficient. 

Burlock vy. Shupe, 5 U. 428; 17 P. 19. 

Fraud must be pleaded, note to § 2960. 

In an action for damages for trespassing 
upon a mining claim, a cross-complaint filed 
by one of the defendants asking to have its 
title to the Eureka lode quieted held sufficient. 

Bullion B. & Champion M. Co. v. Eureka 
Hill Mining Co., 5 U. 3; 11 P.- 515. 

Wihere, in ejectment, defendant files cross- 
complaint claiming title, and asking affirmative 
relief, his title may be quieted against plaintiff. 

Ayers v. Jack, 7 U. 249; 26 P. 300. 

Kahn v. Old. Ted. M: Co., 2 U. 174. 

Steele v. Boley, 7 U. 64; 24 P. 755. 

Perego v. Dodge, 9 U. 3; 33 P. 221; affirmed 
16sreL. os. 160. 

The suing out and serving of an injunction 
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(2970.) Effect of failure to set up counterclaim. 


prohibiting defendant from exercising a right 
under the contract sued on by plaintiff is a 
breach of the contract by plaintiff sufficient to 
form a basis for a counterclaim by defendant. 
Drivers vei. Li Gas) Co., 22) Ui, 143-N6l enero 
If plaintiff seeks an accounting of rents, is- 
sues, and profits of personal property not sold 
with the realty, and prays for general relief, 
defendant has a right to file his counterclaim 
which grew out of the transactions relating to 
the same property. 
ie S. Laundry v. Dole, 22 U. 311; 61 P. 


Where the answer, to which no reply was 
filed, alleged that a mutual mistake had been 
made in the contract and prayed to have it 
corrected, it constituted a counterclaim and not 
merely matter alleged in defense, and under 
§ 2981 judgment thereon should have been 
granted on motion. 

Dunham y. Travis, 25 U. 65; 69 P. 468. 

It is immaterial what a pleading is called; 
its character will be determined by the court. 

Dunham v. Travis, 25 U. 65; 69 P. 468. 
ASO Boe Ptwirr: Co. ve Little, 14 W042) 466: 

8. 

Perego v. Dodge, 9 U. 3; 33 P. 221; affirmed 
163 U. S. 160. : 

Cross-complaint is a part of the answer. 

Haslam v. Haslam, 19 U. 1; 56 P. 243. 

Burden of proof is on defendant filing cross- 
complaint to prove his affirmative allegations. 

Stevens v. Higginbotham, 6 U. 215; 21 P. 946. 

Where for personal injury only general dam- 
ages are sought, defendant cannot recoup for 
hospital fees, etc., expended by it. 

Brophy v. Ogden R. Trans. Co., 46 U. 426; 
15 P49: 

An equitable counterclaim may be set up in 
a legal action. 

Westminster Inv. Co. v. McCurtain, 39 U. 
544° 118 P. 564. 

Where the ground of a special demurrer to a 
counterclaim is in the nature of abatement 
merely, the court, on reversing the judgment 
sustaining it, will not enter or direct a judg- 
ment for defendant on the merits of the coun- 
terclaim, unless it clearly appears that the de- 
murrer was frivolous, or that no defense to the 
counterclaim could in any event be made. 

Peale v. Clark, 50 U. —; 166 P. 981. 

Failure to set up a counterclaim in a former 
action bars the claim. 

Jeremy Fuel & Grain Co. v. Mellen, 50 U. —; 
Go Eso ls 


If the defendant 


omit to set up a counterclaim in the cases mentioned in the first subdivision 
of the next preceding section, neither he nor his assignee can afterward main- 
tain action against the plaintiff therefor. 


CalniG. Civs E.,.°§'-439. 
Defendant entitled to affirmative judgment 
must demand it in his answer, § 6582. 
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Failure to demur or reply admits counter- 
claim, §§ 6589, 6591. 


(2971.) Cross-demands compensated as far as equal. When 


cross-demands have existed between persons under such circumstances that, 
if one had brought an action against the other, a counterclaim could have 
been set up, the two demands shall be deemed compensated so far as they 
equal each other, and neither can be deprived of the benefit thereof by the as- 
signment or death of the other. 


Cal, C.- Civ. P., §. 440; A 

Action by assignee not to prejudice set-off 
or defense, § 6496. ‘ ‘ 

Claims barred by statute of limitations, in 
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so far as recovering judgment thereon, may be 
set off against an adversary’s claim. 

Utah Com. & Svgs. Bk. v. Fox, 40 U. 205; 120 
P. 840. 


(2972.) Several defenses allowed. Answer and demurrer, The 


is er 


= 
a 


—— 


-be stricken out of the answer and made the subject of a separate action. » 
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defendant may set forth by answer as many defenses and counterclaims, 
or equitable, or both, as he may have. They must be separately stated, an 
the several defenses must refer to the causes of action which they are 
tended to answer in a manner by which they may be intelligibly distinguished. — 


The defendant may also answer one or more of the several causes of action — 


stated in the complaint and demur to the residue, or may demur and answer _ 
at the same time. bs 


Cale. CiveP 518 44185 answer is verified, they are not contradictory. | 
Demurrer not waived by filing answer or re- But a party may not take one of two contra- 
ply at same time, § 6618. dictory positions, and, after being defeated in_ 
Joinder of causes of action, § 6567,, and notes. one, choose the other. ‘ » od 
May demur and answer at same time, § pet polt H. & L. Co. v. Stevens, 20 U. 241; 58 — 
6569. lee GRE - 
Affirmative defenses must be pleaded, note Burnham v. Call, 2 U. 433. he 
to § 6575. Murphy v. Carter, 1 U. 17. 5 
Election between counts not required, note Under this section, where defendant, through 
to § 6566. mistake, elects to proceed to trial upon an is- 
Equitable as well as legal defenses may be sue not raised by the pleadings and under — 
set up in ejectment. which no recovery could be had, he is not © 
Kahn v. Old Telegraph Mining Co., 2 U. 174. estopped from setting up by amended pleadings ~ 
Steele v. Boley, 7 U. 64; 24 P. 755. any defense which he may have had and upon ~ 
Kimball v. McIntyre, 3 U. 77; 1 P. 167. which he has never had a trial. ‘ : 
A defendant may plead separately as many Detroit H. & L. Co. v. Stevens, 20 U. 241; 58 


defenses as he may have, provided, when the Pigs. ae 
6580. (2973.) Proceeding when new party necessary to decision on 

counterclaim. When a new party is necessary to a final decision upon a coun- 

terclaim, the court may either permit such party to be made, or direct that it — 


ay 
: 


Iowa, McClain’s An. C., § 3868. New parties may be brought in, § 6519. = 
Kansas (1889), § 4180*. 


6581. (2974.) Cross-complaint against co-defendants. When a de- | 
fendant has a cause of action affecting the subject matter of the action against 
a co-defendant, he may, in the same action, file a cross-complaint against the _ 
co-defendant. The defendant thereto may be served as in other cases, and de- 
fense thereto shall be made in the time and manner prescribed in regard to — 
the original complaint, and with the same right of obtaining provisional rem- 


edies applicable to the case. The prosecution of the cross-complaint shall not 


delay the trial of the original action unless the court otherwise directs. 
Iowa, McClain’s An. C., § 3869*. The time for serving a cross-complaint not 
CalieCrCiver Pie 6644285 being fixed by statute, it should be served — 
Court may determine right of parties on each within a reasonable time. . 
side as between themselves, § 6854. Culmer v. Caine, 22 U. 216; 61 P. 1008. 
Under § 3231, C. L. 1888, and until the re- L., having failed to file a cross-complaint de- 
vision of 18°8, the pleading of a defendant manding affirmative relief, as authorized by — 
seeking affirmative relief against any party this section, the court, on determining that 
was termed a “‘ctoss-complaint,” and the term he was the owner of two of the mortgage 
is frequently used in the Utah decisions in the notes, had no jurisdiction to render judgment © 


sense of “counterclaim.” in his favor against the mortgagor. 
New parties may be brought in by cross- West v. Shurtliff, 28 U. 337; 79 P. 180 E 
complaint. See Naylor v. Jensen, 38 U. 310; 113 P. 73. 


Ghalmers v. Trent, 11 U. 88;-39 PB. 488. : ‘ 
6582. (2975.) Defendant entitled to affirmative judgment must demand _ 

it. Where the defendant deems himself entitled to an affirmative judgment 
against the plaintiff, by reason of a counterclaim interposed by him, he must. 


demand the judgment in his answer. 


ING) DY. .OLVsy been 6 00: ; tae. Counterclaim not set up is waived, § 6577. 
Verdict when counterclaim exceeds plaintiff’s - Statement of facts in answer to entitle de- 
demand, § 6822. fendant to affirmative relief, note to § 6575. 


CHAPTER 13. 
DEMURRER TO ANSWER. 


6586. (2976.) Grounds of demurrer to answer. The plaintiff may, 
within ten days after the service of the answer, demur to the same or any ‘dessa 
fense therein, upon one or more of the following grounds: ae 

1, That several causes of counterclaim have been improperly joined; 

2. That the answer does not state facts sufficient to constitute a defense 7 


3. That the answer is ambiguous, unintelligible, or uncertain. 


4 


Cal. C. Civ. P., §§ 443*, 444*, Sha: i ‘rickel 7 
Time to answer or demur may be extended, 6597, oe a aes puree a 
§§ 6619, 7028, . ao eae fe 
: sue . 


ornne! 1279 
Pig as ; 

ns which may be raised for the first In an action for conversion, an answer which 

appellate court, note to § 6994. refers to the “property mentioned and de- 


fons. on demurrer to complaint, notes to scribed in the second paragraph in plaintiff’s 


ies 
al 


wer containing one good defense is not and not demurrable for want of certainty. 


demurrable Spalding v. Allred, 23 U. 354; 64 P. 1100. 
“Groesbeck v. Bell, 1 U. 338. 


_ Haslam v. Haslam, SOO niR ry TE OER 


6587.. (2977.) Grounds of demurrer to counterclaim. The plaintiff may 
ae demur to a counterclaim where one or more of the following objections 
_ thereto appear upon the face of the counterclaim : 
1. That the court has not jurisdiction of the subject thereof: 

4 2. That the defendant has not legal capacity to maintain the same; 
Ze 3. that there is another action pending between the same parties for the 
_ same cause; 
Sa That there is a defect or misjoinder of parties ; 
+ 5. That the counterclaim does not state facts sufficient to constitute a 
cause of action; 

: 6. Because the cause of action stated is not pleadable as a counterclaim 

to the action; 


me 7. Because it is ambiguous, unintelligible, or uncertain. 
t Mont. Civ. P., § 714*. Sufficiency of counterclaim, note to § 6576. 


6588. (2978.) Id. How taken. Demurrery and reply. Grounds specified. 
~ Such demurrer may be taken to the whole answer, or to any of the alleged 
_ defenses or counterclaims therein; and the plaintiff may demur to one or more 
of the several defenses and counterclaims, and reply to the residue of the 
counterclaims. The demurrer shall distinctly specify the grounds of objection 
taken, and when to a counterclaim, in a similar manner to that required in a 


demurrer to the complaint; otherwise, it may be stricken out. 
Mont. Civ. P., §§ 712*, 715*. 


. 6589. (2979.) Objections taken by reply. Not taken, deemed waived. 
_ Exceptions. When any of the objections to a counterclaim mentioned in 
~ §§ 6586, 6587, do not appear upon the face of the answer, the objection may be 
_ taken by reply. If not so taken, either by the demurrer or reply, the plaintiff 
shall be deemed to have waived the same, excepting only the objection to the 
jurisdiction of the court, and the objection that the counterclaim does not 
_- state facts sufficient to constitute a cause of action. 


= Gal. C. Civ. P., §§ 433*, 434*. Failure to demur or reply admits counter- 
- Objections to complaint not taken deemed claim, § 6591. _ ; 
waived, § 6573 and note. What objections may be raised for the first 


time in the appellate court, note to § 6994. 


CHAPTER 14. 
ve REPLY. 


6590. (2880.) Reply to counterclaim. What to contain. There shall be 
no reply except: 
a 1. Where a counterclaim is alleged; or, 

2. Where some matter is alleged in the answer to which the plaintiff 
claims to have a defense, by reason of the existence of some fact which avoids 
the matter alleged in the answer. When a reply must be filed, it shall be 
served and filed within ten days after the service-of the answer or of notice 
of the overruling of a demurrer, and it shall consist of: 

First. A general or specific denial of each allegation or counterclaim 

_ controverted, or any knowledge or information thereof sufficient to form a 

belief; or, 

— Second. Any new matter not inconsistent with the complaint constitut- 

ing a defense to the matter alleged in the answer; or the matter in the answer 
: ay be confessed, and any new “matter alleged, not inconsistent with the com- 
oe which ees the same. amd Oo.pr i875 707 <py:38. 


Time for ee may be extended, §§ 6619, 
7023. 


second cause of action’”’ is sufficiently definite — 
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Time to reply after demurrer overruled runs 
from service of notice, exception, § 6623. 
ae matter in reply deemed controverted, § 
606. 

New matter in answer to which reply is not 
required deemed controverted, § 6606. 

Failure to demur or reply admits counter- 
claim, § 6591 and note. 

Under § 3248, C. L. 1888, a replication was 
not permitted, and new facts in avoidance of 
new matter alleged in the answer might be 
proven in response and in avoidance, without 
having been pleaded. And the plaintiff might 
introduce evidence of fraud in avoidance, 
though fraud was not alleged in the complaint 
or in a replication. 

Whitney v. Richards, 17 U. 226; 53 P. 1122. 

Steed v. Harvey, 18 U. 367; 54 P. 1011. 

Prior to amendment in 1903, a reply was not 
permissible, except. when the answer contained 
a counterclaim. 

Anderson v. Anderson, 24 U. 497; 68 P. 319. 

The plaintiff cannot enlarge the complaint 
by allegations In the reply. 

Straw v. Temple, 48 U. 258; 159 P. 44. 

In a mortgage foreclosure suit, no reply is 
pecessary to an answer claiming a homestead 
right. 

Wherritt, v. Dennis, 48 U. 309; 159 P. 534. 

An averment in a reply that a tax sale and 
purchase ‘‘was not in accordance with law, but 
was contrary to law,’’ in the absence of spe- 
cial demurrer or motion to make specific, was 
sufficient. 

Bean v. Fairbanks, 46 U. 513; 151 P. 338. 

A complaint and reply should be taken to- 


6591. 


(2981.) Failure to demur or reply admits counterclaim. 


gether in determining the cause of action 
stated. 
Hudson v. Moon, 42 U. 377; 130 P. 774. 
Where the defendant in an action on an in- 


surance policy sets up a proviso that the de-- 


fendant is not liable in the event the insured 
suicides, unless he suicides when insane; it is 
unnecessary for plaintiff to reply in order to 
prove insanity. 

Moran v. Knights of Columbus, 46 U. 397; 151 
Pisae. 

A reply is not necessary to affirmative mat- 
ter in answer unless the plaintiff wishes to 
confess and avoid. 

Wherritt v. Dennis, 48 U. 309; 159 P. 534. 

Where a reply is required and filed, new 
matter in the answer not denied is deemed to 
be admitted. 

Cain v. Stewart, 47 U. 160; 152 P. 465. 

The absence of a reply admits the allega- 
tions of a counterclaim and such admission 
stands, even though there was a trial upon 
the issues as if a reply had been filed. 

Swanson v. Sims, 51 U. —; 170 P. 774. 

Where no objection was taken to a reply 
improperly made or to the introduction of evi- 


dence thereunder, the court will pass on the ~ 


sufficiency of the evidence to support the find- 
ings sustaining the reply. 
Anderson v. Anderson, 24 U. 497; 68 P. 319. 
Anderson v. Anderson, 25 U. 164; 70 P. 608. 
In an action to quiet title, defendant’s claim 
of ownership and possession is not in the na- 
ture of a counterclaim, and requires no reply. 
Tate=v.. Rose, 35 U. 229; 99 BP. 1003: ss 
Tate v. Shaw, 35 U. 240; 99 P. 1007. 


lf the 


plaintiff fails to demur or reply to the counterclaim, the same shall be deemed 


admitted. 

Mont: Civ. P:,. § 722%. 

New matter in counterclaim not controverted 
taken as true, § 6606. 

Judgment on the pleadings, note to § 6575. 

Objections to counterclaim not taken deemed 
waived, § 6589. 


Where no reply was filed to an equitable 
counterclaim set forth in the answer, judg- 
ment thereon should have been granted on 
motion. 

Dunham v. Travis, 25 U. 65; 69 P. 468. 


6592. (2982.) Demurrer to reply for insufficiency. The defendant may, 
within ten days, demur to the reply, or any defense therein, when upon the 
face thereof it does not state facts sufficient to constitute a defense, stating 


such grounds. 
Mont. Civ. P., § 723*. 


CHAPTER 15. 
VERIFICATION. 


6593. (2983.) Verification, how made and by whom. Every pleading 
must be subscribed by the party or his attorney. When the complaint is 
verified, or when the state or any state officer in his official capacity is plain- 
tiff, all subsequent pleadings, except demurrers, must be verified, unless an 
admission of the truth of the allegation might subject the party to a criminal 
prosecution, or unless a state officer in his official capacity is defendant. The 
affidavit of verification must state that the pleading is true to the knowledge 
of the deponent, except as to the matters therein stated on information and 
belief, and that as to those he believes it to be true. Such verification must 
be made by a party, unless all the parties are absent from the county where 
the action is brought, or from some other cause unable to verify it, or the 
facts are within the knowledge of the attorney or other person verifying the 
same. The affidavit may also be made by the agent or attorney, if the action 
or defense is founded upon a written instrument for the payment of money 
only, and such instrument be in the possession of the agent or attorney. 
When the pleading is verified by the attorney or other person, except one of 
the parties, the verification must show the reason why it is not made by a 
party, and that the matters stated are true to the best knowledge, information, 


and belief of the deponent. When a corporation is a party, the verification 


= 


c 


igs ia Mi 
pes 
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may be made by any officer or agent thereof. Amendments may be made 
without being verified, unless a new and distinct cause of action or counter- 
claim is thereby introduced, in which case they shall be verified as other 


_ pleadings. 


a 
7 
3 
; 
we 


: 


Cale ChiCiv., Pi, °§ 446%. 

Pleading verified by the attorney must be 
truthful. 

Thackara v. Reid, 1 U. 238. 

Unverified answer to verified complaint is 
sham and frivolous. 

Crompton v. Crow, 2 U. 245. 

Allegations on information and belief are au- 
thorized by the statutes. 

Flagstaff M. Co. v. Patrick, 2 U. 304. 

Denial of matter of record on information 
and belief is insufficient. 

Thompson v. Skeen, 14 U. 209; 46 P. 1103. 

Amendment of insufficient verification. 

Milner v. Friel, 1 U. 186. 


6594. 


(2984.) Certain allegations admitted unless denial verified. 


Unverified complaint may be amended by 
adding verification. 

Ruffatti v. Societe des Mines, 10 U. 386; 37 
12 Bl 

Failure to verify pleadings is waived, unless 
timely objection is made on that ground; and 
an unverified disclaimer, when acted on, is 
effective and conclusive. 

Salt Lake City v. Salt Lake Inv. Co., 43 U. 
181; 134 P. 603. : 

The verification of a complaint answers the 
requirement of a complaint being subscribed 
by the party or his attorney. 

West Mountain Lime & Stone Co. v. Danley, 
SS iUeeZL eld eS 647. 

In all 


actions, allegations of the execution of written instruments and indorsements 
thereon, of the existence of a corporation or partnership, or of any appoint- 
ment or authority, or the correctness of any account duly verified by the 
affidavit of the party, his agent or attorney, shall be taken as true, unless the 


torney. 

Kan., § 4191, 

Corporate capacity pleaded generally,* § 6610. 

Corporate existence need not be proved un- 
less answer verified and non-existence affirma- 
tively alleged, § 6611. 

A specific denial under oath of the exe- 
cution of note and mortgage sued on is required 


_ denial of the same be verified by the affidavit of the party, his agent or at- 


in order to place plaintiff upon proof of their 
execution, and the verification by defendant’s 
attorney that it was ‘‘true to the best of his 
knowledge, information, and belief,’ verified 
no direct or positive denial of the allegations 
of the complaint. 

Brewer v. Romney, 50 U. —; 167 P. 366. 


6595. (2985.) Id. Execution not admitted when inspection refused. 
Demand. But the execution of the written instruments mentioned in the 
preceding section is not deemed admitted by a failure to deny the same under 
oath, if the party desiring to controvert the same is, upon demand, refused an 


inspection of the original. Such demand must be in writing, served by copy 


upon the adverse party or his attorney, and filed with the papers in the case. 


‘ 


- 


> 


. 
i] 


Ne 


Waly G. iCiy: Pi, § 449*. Refusal to admit genuineness of writing, 


Demand for copy of writing; etc., §§ 7108, costs, § 72038. 
7204. Admission of genuineness of writing, § 7112. 
CHAPTER 16. 
GENERAL RULES OF PLEADING. 
6596. (2986.) Pleadings liberally construed. In the construction of a 


pleading for the purpose of determining its effect, its allegations must be lib- 


erally construed, with a view to substantial justice between the parties. 


Cal iCivy.b.;. § 452. 

Statutes in derogation of common law not to 
be strictly construed, § 5839. 

Provisions of statutes liberally construed, § 

39. 


Errors or defects not affecting substantial 
rights disregarded, §§ 6622, 6968. 

One form of action under the code, § 6442. 

Decisions on sufficiency of pleadings, notes to 
§§ 6566, 6568, 6575. 

Objections to pleadings not taken deemed 
waived, § 6573, and note. 

It is the duty of the court, at every stage of 
the action, to disregard any error or defect in 
the pleadings or proceedings which does not 
affect the substantial rights of the parties. 

Barton v. S. Jordan Merce inst., 10 U. 346; 37 


Bee 576. 


The allegation of a pleading for the purpose 
of determining its effect must be liberally con- 
strued. 

Mangum v. Bullion B. & C. M. Co., 15 U. 534; 
50 P. 834. 

Farnsworth v. Holderman, 3 U. 381; 4 P. 337. 

An omission in a complaint of the technical 
words rendering a note negotiable in form is 


supplied by an incorporation of the note itself, 


. 


containing the words ‘or order’ in the an- 
swer, and defendant is bound thereby. 

Johnson v. Hibbard, 27 U. 342; 75 P. 737. 

Where plaintiff moves for judgment upon 
the pleadings, the answer must be construed 
most favorably to the defendant. 

Johnson v. Mountain States T. & T. Co., 48 
Wee oolneloo leap Zo. 

Pleadings cannot be so liberally construed as 
to cure a defect of complaint which fails to 
allege an indebtedness. 

Chesney v. Chesney, 33 U. 503; 94 P. 989. 

Secs. 7447, 7426, and 7448 of this code, con- 
cerning justice’s court practice, are highly 
technical, and the court will not require more 
than a substantial compliance with them. 

Bust v. District’ Court, 39 U. 1; 114° Py 143. 

Where it is apparent that the answer denies 
the allegations of the complaint, the form of 
denial is immaterial. 

Hancock v.- Luke, 46 U. 26; 148 P. 452. 

A general demurrer should always be over- 
ruled unless the complaint clearly fails to 
state some essential element necessary to a 
cause of action, or states some acts barring 


plaintiff. 
Eddington v. Union Portland Cement Co., 42 
U. 274; 130 P. 243. 


. 
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6597. (2987.) Sham, irrelevant, and redundant matter stricken out. 
Sham and irrelevant answers and replies, and irrelevant and redundant mat- 
ter inserted in a pleading, may be stricken out, upon such terms as the court 


may in its discretion impose. 

Cal; Ce Civ. P.,.. $7453". 

Unnecessary allegations may be disregarded 
as surplusage. 

Houtz v. Gisborn, 1 U. 1738. 

Unverified answer to verified complaint is 
sham and frivolous. 

Crompton v. Crow, 2 U. 245. 

In no case will a pleading decent and de- 
corous in language be stricken from the files. 

Heath v. White, 3 U. 474; 24 P. 762, 

It is error to strike from the files a cross- 


complaint by which defendant seeks affirmative 
relief and joins necessary parties omitted by 
plaintiff, though plaintiff amends his complaint 
by inserting such necessary parties. 

Chalmers v. Trent, 11 U. 88; 39 P. 488. 

The court has the power to expunge from 
its record scandalous matter which raises no 
issue and serves no purpose except to injure 
the reputation of the party at whom it is 
aimed. 

Morrison v. Snow, 26 U. 247; 72 P. 924. 


6598. (2988.) Account, how pleaded. Bill of particulars. It is not 


necessary for a party to set forth in a pleading the items of an account therein - 
alleged, but he must deliver to the adverse party, within ten days after a de- 
mand thereof, in writing, a copy of the account, or be precluded from giving 


evidence thereof. The court, or a judge thereof, may order a further account 


when the one delivered is too general or is defective in any particular. 


CalnCarCivere §\ 454", 
dE for copy of entries, ete., order, § 


This section does not apply to actions upon 


an account stated. 

Robbins v. Woodhull, 1 U. 317. 

Where a complain for services and money 
paid alleged the different items sought to be 
recovered, and made brief mention of the 
character of each class, it was not demurrable 
for failure to state each item more specifically; 


defendant’s remedy, if he desired a more spe- 


cific statement, being by motion for a bill of © 


particulars, authorized by this section. 
Nelson v. Hendricksen, 31 U. 191; 87 P. 267. 


This section is not applicable where it is if 


alleged that the defendant had wrongfully 
taken,from the treasury of the plaintiff va- 
rious sums of money. 

Ut. St. Bldg. & Loan Asso. vy. Perkins, 51 U. 
—; 173 P. 950. 


6599. (2989.) Description of real property in pleading. In an action 
for the recovery of real property, it must be described in the complaint with 
such certainty as to enable an officer, upon execution, to identify it. 


ale CCivenkes v8". 456. 
Description in notices of location, note to § 
891. 


Description in tax title cases, note to § 6018. 
Complaint in ejectment against a co-tenant, 
and verdict and judgment thereon, failing to 


specify plaintiff’s interest, are fatally defec- 


tive. 

Lillianskyoldt v. Goss, 2 U. 292. 

In action to quiet title to a vein, it is suf- 
ficiently described by its name, if the bounda- 
ries of the claim in which it apexes are given. 

Bullion-Beck & C. M. Co., v. Eureka Hill M. 
Cony DEG row l eyo Ds 

The court cannot render a decree intelli- 
gibly upon default, where the mortgage is not 
set out in the complaint. (Disapproved on ap- 
peal, 99 U. S. 20.) 

Hussey v. Smith, 1 U. 241. 

A description of the property as a ‘‘one-half 
interest of Hyrum Thatcher, of Logan City, in 
horses and ranch, etc.,’’ is a sufficient descrip- 
tion for specific performance where it appears 


from parol extrinsic evidence that Hyrum 
Thatcher owned a one-half interest in but 
one ranch. 

Easton v. Thatcher, 7 U. 99; 25 P. 728. 

The statute of frauds is not satisfied in a 
case of specific performance, by a letter that 
has been lost, where its contents are testi- 
fied to by the receiver, and the letter does 
not contain a description of the land with. 
reasonable certainty. ; 

Darke v. Smith, 14 U. 35; 45 P. 1006. 

No reformation of a deed can be had where 
the complaint asking for such reformation is. 
uncertain in description and amount of prop- 
erty claimed. , 

Center Creek Irr. Co. v. Lindsay, 21 U. 192; 
60 P. 559. 

Description of property in action by tele- 
graph company against railroad company to 


condemn right of way for its line sufficient. — 


Postal Tel, '& -€. "Co. V..O.°S., 17.) Rake Com 
PSU REZ CES ay 132 Iretis 


6600. (2990.) Judgments, how pleaded. Proof. In pleading a judg- f 


ment or other determination of a court, board, or officer of special jurisdic- 


tion, it is not necessary to state the facts conferring jurisdiction, but such 


judgment or determination may be stated to have been duly given or made. 


If such allegation be controverted, the party pleading must establish, on the 


trial, the facts conferring jurisdiction. 
Cal C. Civ. P.,. § 456. 
Similar section, criminal procedure, § 8844. 


6601. (2991.) Conditions precedent, how pleaded. Proof. In pleading 
the performance of conditions precedent in a contract, it is not necessary to. 


Judgments, how proved, §§ 7087-7095. 


state the facts showing such performance, but it may be stated generally that ~ 


the party duly performed all the conditions on his part; and if such allegation 


be controverted, the party pleading must establish, on the trial, the facts 
showing such performance. 


Cale Ci Civ, Meese 4ore 
Complaints, sufficient and insufficient,, note to § 6566. 


6602. (2992.) Pleading statute of limitations. In pleading the statute 
of limitations, it is not necessary to state the facts showing the defense, but it 


may be stated generally that the cause of action is barred by the provisions 


_ 


as 


+ 


Pome tel 
es 


“, 
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of section (giving the number of the section in the Compiled Laws of Utah of 
1917, and, if the said section has been amended, the section and chapter of the 
laws of Utah amending the same which is relied upon, and of the subdivision 
: thereof if it is so divided) ; and if such allegation be controverted, the party 
pleading must establish, on the trial, the facts showing that the cause of action 


is so barred. 
Wale Ci, Civ. Pi, 8 458, 
Statute of limitations, §§ 6445-6492. 
Compiled Laws of 1907 may be referred to 
by section, § 5829. 
The Statute does not operate as a payment 
or extinguishment of the debt, but as a bar. 
Peer V,Oxtord S! IM. Co, 3, 265; iP: 


The statute of limitations should be enforced 
not only on the presumption that the debt has 
been paid, but because it is essentially a 
statute of repose; it should be viewed as a 
wise and beneficial law rather than as a dis- 
creditable defense. 

Kuhn v. Mount, 13 U. 108; 44 PB. 1086. 

Statute runs in favor of one claiming under 
a life estate. 

Wells v. Wells, 7 U. 68; 24 P. 752. 

A Where a third person acquired an interest 
i in mortgaged property under a tax deed, she 
_ could invoke the statute of limitations as 
: against the mortgagee, though it may have 
_ been waived by, or not available to, the 
- mortgagor. 

q Graves v. Seifried, 31 U. 203; 87 P. 674. 

, 


Pius Oars pen, O75 Pid: 


Boucofsky v. Jacobsen, 36 U. 165; 104 P. 117. 

Answer stating merely that the action is 
barred by the statute of limitations is insuf- 
ficient hereunder. 

Spanish Fork v. Hopper, 7 U. 235; 26 P. 293. 

The defense of the statute of limitations not 
available unless pleaded. 

Whittaker v. Greenwood, 17 U. 33; 53 P. 736. 

Hayes v. Lavagnino, 17 U. 185; 53 P. 1029. 
ee v.-Oxford S. M. Co., 3 U. 265; 1 P. 


Form of answer pleading the statute ap- 
proved. 

“Snow v. Rich, 22 U. 123; 61 P. 336. 

A defendant may demur on the ground that 
an action is barred by the statute of limita- 
tions, when the pleadings show the time has 
elapsed. 

Nelden-Judson Co. v. Com’] Nat. Bank, 27 
Woot as 195. 

Fullerton v. Bailey, 17 U. 85; 53 P. 1020. 

Thomas v. Glendinning, 13 U. 47; 44 P. 652. 

Burnes v. Crane, 1 U. 179. 

O’Donnell v. Parker, 48 U. 578; 160 P. 1192. 


6603. (2993.) Private statute, how pleaded. In pleading a private 
statute, or a right derived therefrom, it is sufficient to refer to such statute by 
its title and the day of its passage, and the court shall thereupon take judicial 


notice thereof. 
Cal C. Civ. P., §.459*. 
Similar section, criminal procedure, § 8845. 
Private statute defined, § 7081. 


it was so published or spoken. 
; Carn: Civ. P.,,.§.460. 
Criminal libel and slander, §§ 8072-8083. 
: Limitation of action, one year, § 6470. 
; Freedom of speech and of the press, respon- 
sibility for abuse of right, Con. art 1, secs. 1, 15. 

Decisions on libel, note to § 3692. 

In a suit upon a newspaper article concern- 
ing a certain family, a complaint alleging that 
plaintiff is the head thereof and residing at 
the place named in the article, and that the 
publication was made of and concerning him, 
together with the article itself, and allegations 
of its falsity, states a cause of action. 

Fenstermaker v. Tribune Pub. Co., 12 U. 439; 
Asees 112). 

Same case, 13 U. 532; 45 P. 1097. 

Fifteen hundred dollars damages for calling 
aman a liar held not excessive. 

Turner v. Stevens, 8 U. 75; 30 P. 24. 

Charging one with refusal to pay a debt is 
not libelous per se. 

Nichols v. Daily Rep. Co., 30 U. 74; 83 P. 5738. 


What private statutes forbidden, Con. art. 6, 
sec. 26. 


6604. (2994.) Libel or slander, how pleaded. Proof. In an action for 
libel or slander, it is not necessary to state in the complaint any extrinsic 
- facts for the purpose of showing the application to the plaintiff of the defama- 
_ tory matter out of which the action arose; but it is sufficient to state, gener- 
ally, that the same was published, or spoken, concerning the plaintiff; and if 
such allegation be controverted, the plaintiff must establish, on the trial, that 


Where a libelous letter named plaintiff, it 
was not necessary to allege that the words 
were written of and concerning plaintiff. 

Burton v. Mattson, 50 U. —; 166 P. 979. 


An allegation that the matters contained in 
the alleged libelous letters were false and 
libelous sufficiently alleges that the communi- 
cations were made with malice. 

Id. 


In an action for libel by writing plaintiff’s 
wife letters implying that plaintiff sustained 
illicit relations with another woman, where 
the face of the complaint showed that the 
publication was concerning plaintiff, that it 
was falsely made with the intent to effect an 
estrangement between him and his wife, the 
complaint was not insufficient as containing 
no inducement, colloquium, or proper innuen- 
does. 

Id. 


6605. (2995.) Id. Truth and mitigating circumstances. Evidence. In 


the actions mentioned in the next preceding section, the defendant may, in 
his answer, allege both the truth of the matter charged as defamatory, and 
any mitigating circumstances to reduce the amount of damages, and, whether 


_he prove the justification or not, he may give in evidence the mitigating cir- 
cumstances. 
Gal, 1G. Ciy. B., § .461. complaint, and also plead justification in miti- 


A P iS gation of damages. 
Beech ot ie Giapetractionset: Ite! Fenstermaker v. Tribune Pub. Co., 12 U. 439; 


43 P, 112, 
_--«-Elements of damage, note to § 3692. Gamencase, 19 1. 6823148. 1097: 
- Defendant may deny material allegations of 


cme Sf 


Murphy v. Carter, 1 U. 17. 
6606. (2996.) Allegations not controyerted taken as true; exception. 
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Each material allegation of the complaint not controverted by the answer, 
and each material allegation of new matter in the answer not controverted by 
the reply, where a reply is required, must, for the purposes of the action, be 
taken as true. But an allegation of new matter in the answer to which a 
reply is not required, or of new matter in a reply, is to be deemed contro- 


verted by the adverse party. 


Galina Ce Civ., Pi,2'§\ 4622: 

Reply to new matter in answer, § 6590. 

Material allegation defined, § 6607. 

Judgment on the pleadings, note to § 6575. 

Decisions on sufficiency of denial, note to § 
6575. 

Where complaint is controverted only in 
part, plaintiff may take judgment by default 
for undisputed portion, § 6845. 

Counterclaim not controverted deemed ad- 
mitted, § 6591. 

Objections to complaint or counterclaim not 
taken deemed waived, §§ 6573, 6589. 

Failure to controvert in garnishment pro- 
ceedings, §§ 6739, 3100. 

Applied to allegations of quantity and value 
in trespass. 


6607. 


Rhemke v. Clinton, 2 U. 230. 

Snell v. Crowe, 3 U. 26; 5 P. 522. 

Under laws of 1888, a reply to a counter- 
claim was not required, and plaintiff could 
rely upon the defense of the statute of frauds 
without pleading it. 

Steed v. Harvey, 18 U. 367; 54 P. 1011. 

Where a finding is verbatim the same as new 
matter alleged in the answer and deemed de- 
nied under this section, the finding is not out- 
side the issues. 

Snyder v. Emerson, 19 U. 319; 57 P. 300. 

Where a reply is required and filed, new 
matter in the answer not denied is deemed 
to be admitted. 

Cain v. Stewart, 47 U. 160; 152 P. 465. 


(2997.) . Material allegation defined. A material allegation in a 


pleading is one essential to the claim, or defense, and which could not be 
stricken from the pleading without leaving it insufficient. 


Cally Cy Cive, P58) 463. 


6608. (2998.) Supplemental complaint, answer, and reply. Either party 
may be allowed to make a supplemental complaint, answer, or reply, alleging 
facts material to the case, which have happened, or have come to his knowl- 
edge, since the filing of the former pleading; nor shall such new pleading be 
considered a waiver of former pleadings. 


Cale Civ. ese 464". for the defendant, yet if the case is wholly re- 
Any title to the premises in dispute that versed and plaintiff’s rights determined by 
accrued to the defendant after the commence- the supreme court, the plaintiff has a right to 
ment of the suit must be set up by a supple- file a supplemental complaint alleging and set- 
mental answer, otherwise defendant cannot ting forth his damage since the action was 
avail himself of it. commenced, and to make proof under it. 
Kahn vy. Old Telegraph M. Co., 2 U. 174. North) Pts is iCor vin Utahrcs mC me Ons 
Although the lower court may have decided 23) Wh 19963 Reaesi2. 
All 


6609. (2999.) Pleadings after complaint to be filed and served. 
pleadings subsequent to the complaint must be filed with the clerk and copies 
thereof served upon the adverse party or his attorney. 


Cal) C2 Civ. P:, §» 465. 


Where a demurrer on the last day to plead 
Papers, how served, §§ 7024-7032. 


is served on plaintiff’s attorney’s wife at his 
Extending time for service, § 70238. residence, he being in another county attend- 
Service of amended complaint, § 6570. ing court, and then mailed to the clerk; held, 
After appearance, a party is entitled to no- this is not equivalent to filing a demurrer, 
tice of subsequent proceedings, § 7029. and default judgment will not be disturbed. 
Papers, ete., must be served upon the at- Cutler v. Haycock, 32 U. 354; 90 P. 897. 
torney if one appears, § 7030. 


6610. (3000.) Corporate, partnership, etc., capacity pleaded generally. 
A plaintiff suing as a corporation, partnership, executor, guardian, or in any 
other way implying corporate, partnership, representative, or other than in- 
dividual capacity, need not state the facts constituting such capacity or rela- 
tion, but may aver the same generally, or as a legal conclusion, and where a 
defendant is held in such capacity or relation a plaintiff may aver such ca- 
pacity or relation in the same general way. 


Iowa, McClain’s An. C., § 39238. Legal capacity to sue incident to corporate 


Allegations as to corporate existence, etc., 
admitted unless denial verified, § 6594. 

When the caption of the complaint gives the 
title of the corporation with the addition ‘‘a 
corporation under the laws of the state of 
Iowa,’ the averment of corporate capacity is 
sufficient. 
ae v. Sioux City Nursery, 6 U. 4381; 24 


6611. 


existence. 

Crane Bros. Co. v. Reed, 3 U. 506; 24 P. 1050. 

When corporate existence denied, it is only 
Peep to prove a party a corporation de 
acto. 

Kilpatrick Dry Goods Co. v. Box, 13 U. 494; 
45 P. 629. 

Marsh v. Mathias, 19 U. 350; 56 PB. 1074. 


Postal Tel) 'Consv., ©. Sh b. Rooke 2 5 
474; 65 P. 735. Oa 


(3000x.) Corporate existence need not be proved unless denied. 


In an action by or against a corporation, the plaintiff need not prove upon the 
trial the existence of the corporation, unless the answer is verified, and con- 


tains an affirmative allegation that the plaintiff or defendant 


be, is not a corporation. 


Ol, p. AL. 


Allegations admitted unless denial verified, § 6594, 


, as the case may 
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_ CIVIL PROCEDURE—VARIANCE, MISTAKES, ETC. 


CHAPTER 17. 


VARIANCE, MISTAKES IN PLEADINGS, AND AMENDMENTS. 


6615. 


(3001.) Variance not prejudicial deemed immaterial. 


Amend- 


ment. No variance between the allegations in a pleading and the proof is to 
be deemed material, unless it has actually misled the adverse party to his 
prejudice in maintaining his action or defense upon the merits. Whenever it 
appears that a party has been so misled, the court may order the pleading to 


Cal. Civ. (P. § 469. 

§ Roe of proof distinguished from variance, 

Liberal construction of pleadings and of stat- 
utes, §§ 5839, 6596. 

Errors and defects not affecting substantial 
rights disregarded, §§ 6622, 6968, note to § 6994. 

Amendment when variance not material, §§ 
6616, 6619, and notes. 

Objections to pléadings, ete, not taken 
deemed waived, § 6573, and note. 

Objections which may be raised for first time 
on appeal, note to § 6994. 

There is no variance between allegation that 
plaintiff’s leg came in contact with defective- 
ly insulated wire and proof that electricity 
could jump or arc three or four inches, and 
that plaintiff received his first shock before 
touching the wire. 

Speight v. Rocky Mt. B. Tel. Co., 36 U. 483; 
LOE Po 142. 


IMMATERIAL VARIANCE: 


The doctrine that a trespass alleged to have 
been committed on a certain day cannot be 
shown to have been committed on another day 
does not obtain here. 

Burnham v. Call, 2 U. 433. 

In a suit in equity for relief on the ground 
of fraud, it is enough if the facts found are 
not materially and substantially different from 
those alleged in the bill. 

Mutts v.. Tufts, 123 U. S: 76; same case, 3 U. 
Son woe. O90 

Variance which ought not to have misled 
appellant will not justify reversal 

Bullion-Beck & Champion Mining Co. v. Eu- 
reka Hill Mining Co., 5 U. 3; 11 P. 515. 

Farnsworth v. Holderman, 3 U. 381; 4 P. 337. 

Duke v. Griffith, 9 U. 469; 35 P. 512. 

Difference between pleading and proof of 
state of appearance of appropriating water 
held immaterial. 

Holman v. Pleasant Grove City, 8 U. 78; 30 
tee 

Difference in time of payment of considera- 
tion of promissory note is immaterial. 

Brown v. Pickard, 4 U. 292; 9 P. 578; 11 P. 
512. 

Where the allegations of the complaint state 
that plaintiff furnished materials at request of 
defendant, and the lien filed in proof states 
that the materials were furnished in pursuance 
of contract between plaintiff and the principal 
contractors of defendant, the variance is not 
such as to mislead defendant. 

Culmer v. Clift, 14 U. 286; 47 P. 85. 


Where defendant was convicted for stealing 
sheep owned, as alleged by ten individuals, and 
the information alleged a several ownership in 
six of the same .ten men, the variance was 
not fatal. 

State v. McKee, 17 U. 370; 53 P. 733. 

There is no material variance between the 
complaint and the proof where complaint al- 
leges a sale and delivery of water to defend- 
ant and that defendant promised to pay a sum 
certain therefor, and the proof showed a con- 
tract for sale and delivery of the water and 
a promise to pay a certain amount therefor. 

Hecla G. M. Co. v. Gisborn, 21 U. 68; 59 P. 
518. 

Allegations of complaint held _ sufficiently 
broad to cover oral contract of earlier date 
than written contract declared on. 

Rutan v. Huck, 30 U. 217; 83 P. 883. 

Where a compaint alleges that the plain- 


tiff’s decedent at the time of his negligent 


killing was in the discharge of his duties as 
a mail clerk, a recovery may be had though 


Oy, wea - 


_ be amended, upon such terms as may be just. 


the evidence shows that the decedent was a 
gratuitous passenger. 

SehuylerhVa goes Odes Ee CO 3 Ui OSksmO9 
RP: 458. . 

Variance as to time of service of a broker 
is immaterial. 
recent v. Western Meat Co., 40 U. 398; 124 

In view of § 6511, in an action on a judg- 
ment where the complaint alleged that the 
judgment was rendered against defendant, and 
the proof showed that it was rendered against 
defendant and another, the court should have 
permitted the complaint to be amended to 
comply with the proof. 

Dobbs v. Rees, 49 U. 270; 163 P. 255. 

In an action for personal injury, it is not 
error to permit defendant to show that its 
interest in the mine was a leasehold, even 
though it was alleged and admitted that it 
was the owner. 

Aah v. Triangle M. Co., 50 U. —; 167 P. 


MATERIAL VARIANCE: 


Where plaintiff sues for damages for fire 
caused by the negligent handling of a locomo- 
tive, he cannot on the trial abandon the case, 
and, without amendment, recover under § 5611, 
making railroads absolutely liable for such 
fires irrespective of negligence. 
pe v. Utah Southern Ry., 3 U. 218; 2 P. 
521. 

Defendant cannot, at the trial without 
amendment, elect to rescind a contract and 
recover judgment thereon, when, in a cross- 
complaint, he has alleged a breach and dam- 
ages therefor. 

Detroit H. & L. Co. v. Stevens, 16 U. 177; 52 
1ek Sols 

Plaintiff in ejectment alleging legal title 
cannot show equitable title. 

Tarpey v. Deseret Salt Co., 5 U. 205; 14 P. 
338. 

Complaint alleged as breach of contract de- 
fendant’s having put it out of his power to 
perform: proof showed he had repudiated and 
refused to perform; held, ‘a fatal variance. 

Vance v. Whalon, 7 U. 44; 24 P. 672. 

Plaintiff cannot recover where the complaint 
alleges a contract of insurance, and the evi- 
dence shows an agreement to execute an in- 
surance policy in futuro. 

Idaho Forwarding Co. v. Fireman’s Fund 
Insurance Co., 8 U. 41; 29 P. 876. 

Where complaint alleged that defendants 
erected and maintained dams across the out- 
let of a lake, thus preventing the natural flow 
of water, and causing it to rise and damage his 
land, and the proof showed the dams were 
erected under license from plaintiff, permitting 
the rising of the water to a certain height, 
but that they were so erected as to raise it 
to a greater height, thus causing the overflow 
and damage alleged; held, a fatal variance. 

Peayy Vialo- ea vOity, LLU. sols 407 P5206; 

Where, in an action for the death of a 
railroad brakeman, alleged to have been caused 
by a jolt occasioned by a sudden application 
of the air brakes by the conductor, there was 
no allegation of defective couplings, or that the 
cars were derailed, evidence of such facts was 
not admissible. 

Cees Vr Wctiey ets ki COnme Genero atmOnd 


Piddtvaw.ve. Coal) Co, 126) Ur 2935071) Passio: 
. See Peay v. Salt Lake City, 11 U. 331; 40 P. 
06. 
Hartog v. Tibbitts, 1 U. 328. 
Where the complaint in a suit to restrain 
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defendant from using a certain roadway ad- 
mitted that defendant acquired rights in the 
roadway by agreement, but alleged that those 
rights were limited to the property situate on 
the east side thereof, and defendant filed a 
counterclaim asserting a right by prescription 
acquired anterior to the making of the agree- 
ment alleged in the complaint, to which plain- 
tiff answered simply denying the prescriptive 
right, a decree to the effect that defendant’s 
rights in the roadway had been extinguished 
by abandonment is a fatal variance from the 
pleadings. j 
Tuckfield v. Crager, 29 U. 472; 82 P. 860. 
Sowles v. Clawson, 28 U. 74; 76 P. 1067. 
Where the purchaser In a contract for the 
sale of land sued on the contract for specific 
performance, he could not recover on the the- 
ory that his right was that of an equitable 
owner to redeem the premises. 
Free v. Little, 31 U. 449; 88 P. 407. 
Allegations of petition in electlon contest 
held insufficient to permit evidence as to pa- 
per ballots and as to marking of same. 
Hamer v. Howell, 31 U. 144; 86 P. 10738. 
Under a general denial in a cause of action 
on a promise to pay for release of plaintiff’s 
Interest in certain sheep, defendant cannot 
prove that plaintiff leased sheep from an in- 
competent Indian ward of the United States, 


6616. (3002.) 
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Id. Order, if variance immaterial. Amendment. 


ae ¥ ted, 


and that defendant took possession as sub- 
agent. 
Murdock v. Farrell, 49 U. 314; 163 P. 1102. 


VARIANCE WAIVED: 


The fact that a complaint contains an alle- 
gation of “wrongful taking’ does not furnish 
a sufficient reason for setting aside a verdict 
for unlawful detention, when such detention 
was not only the main issue, but was the gra- 
vamen of the action, and when the case was 
tried mainly on that theory and no objection 
to the complaint based on such allegation was 
raised by special plea, and the verdict is sup- 
ported by the evidence. 

Nebeker v. Harvey, 21 U. 368; 60 P. 1029. 

Defendant cannot on appeal insist that there 
was a variance in that the complaint was for 
the purchase price while the provf was for 
damages for breach of contract, he not having 
raised the question below, but there insisted, 
against plaintiff’s objections, on trying the 
case on the theory that the action was for 
breach of contract. 

McCall Co. v. Jennings, 26 U. 459; 73 P. 639. 

As a general rule, before a variance Is avail- 
able, the evidence must be objected to when 
offered. 

Geanakoules v. Union Portland Cement Co., 
41 U. 486; 126 P. 329. 

Where 


the variance is not material, as provided in the next preceding section, the 
court may direct the fact to be found according to the evidence, or may order 
an immediate amendment, without costs. 


WaliiC:aCives- Ps sy As0. 

Allowance of amendments immaterial or con- 
forming allegations to proof not error. 

Walton v. Jones, 7 U. 462; 27 P. 580. 

Clerical mistake in name of plaintiff may be 
corrected. 

Greenfield v. Wallace, 1 U. 188. 

Variance in ejectment held not to be fatal. 


6617. (3003.) Id. 


Error not to permit amendment. 

Duke v. Griffith, 9 U. 469; 35 P. 512. 

Where complaint alleged that goods were 
turned over to appellant as agent, and the 
proof showed that they were turned over to 
the principal, it is such a variance, under §§ 
6615-6619, as may be cured by amendment. 

Thompson v. Whitney, 20 U. 1; 57 P. 429. 


Failure of proof distinguished from variance. 


Where, however, the allegation of the claim or defense to which the proof is 
directed is unproved, not in some particular or particulars only, but in its 
general scope and meaning, it is not to be deemed a case of variance within 
the last two sections, but a failure of proof. 

Cal. C. Civ. P., § 471. 

6618. (3004.) Amendments as of course. If demurrer overruled, facts 
deemed denied. Pleading over. Any pleading may be amended once by the 
party as of course, and without costs, at any time before the time for pleading 
to it has expired, or after demurrer and before the trial of the issue of law 
thereon, by filing the same as amended and serving a copy on the adverse 
party, who may have ten days thereafter in which to answer, reply, or demur 
to the amended pleading. A demurrer is not waived by filing an answer or 
reply at the same time; and when the demurrer to a complaint or counter- 
claim is overruled and there is no answer or reply filed, the court may, upon 
such terms as may be just, allow an answer or reply to be filed. If a demurrer 
to the answer or reply be overruled, the facts alleged therein must be consid- 
ered as denied to the extent mentioned in § 6606. 


CORUM Grp Gia SRL INC ate Amendment when. variance i 
Liberal amendments allowed in attachment 6615, 6616, 6619, and notes. net Bahan tye 


proceedings, § 6728. Where a judgment is reversed and new trial 
Time to’ amend or plead runs from service granted without explicit directions, the case 

of notice, except, § 6623. . stands in the lower court precisely as before 
Service of amendment to complaint, § 6570. the first trial was had, and any amendment 
Service of papers generally, §§ 7024-7082. may be allowed except such as would open 
May demur and answer at same time, §§ questions adjudicated by the appellate court. 

6569, 6579. Larsen v. Gasberg, 43 U. 203; 134 P. 885, 


6619. (3005.) Discretionary power of court as to amendments, defaults 
mistakes, neglects, defendant not personally served, etc. The court may in 
furtherance of justice, and on such terms as may be proper, allow a party to 
amend any pleading or proceeding by adding or striking out the name of any 
party, or by correcting a mistake in the name of a party, or a mistake in any 
other respect; and may, upon like terms, enlarge the time for answer, reply 
or demurrer. The court may likewise, in its discretion, after notice to the ad- 
verse party, allow, upon such terms as may be just, an amendment to any 


Ne 
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pleading or proceeding in other particulars; and may upon like terms allow 


an answer or a motion for new trial to be made and filed after the time limited 
by this code ; and may, also, upon such terms as may be just, relieve a party or 
his legal representative from a judgment, order, or other proceeding taken 
against him through his mistake, inadvertence, surprise, or excusable neglect; 
and when, for any reason satisfactory to the court, or the judge thereof, the 
party aggrieved has failed to apply for a new trial or other relief sought dur- 
ing the term at which such judgment, order, or proceeding complained of was 
taken, the court, or judge thereof in vacation, may grant the relief upon the 
application made within a reasonable time, not exceeding six months after the 
adjournment of the term. When, from any cause, the summons in an action 
has not been personally served on the defendant, the court may allow, on such 
terms as may be just, such defendant or his legal representative, at any time 
within one year after the rendition of any judgment in such action, to answer 
to the merits of the original action. Nothing but the actual, taxable costs of 
the action accruing, on and after the default, not including attorneys’ fees, 
shall be imposed by the court under the provisions of this section authorizing 


the imposition of terms as a condition upon which relief is granted. 


Cals (C3, Civ. Ps §. 473" - 

Time allowed by law in which to plead, etc., 
may be extended, § 7023. 

Objections to pleadings, etc., waived if not 
made, § 6573, and note. 

Amendments as of course, § 6618 

Amendment when variance not material, §§ 
6615, 6616, and notes. 

Amendment of finding, note to § 6829. 

Motion may be made by real party in inter- 
est though not the nominal party of record. 

Thomas v. Morris, 8 U. 284; 31 P. 446. 

Application to amend must first be made in 
lower court. 

Hussey v. Smith, 1 U. 304. 

Reynolds v. Pascoe, 24 U. 219; 66 P. 1064. 

As a prerequisite to relief under this section, 
on failure to move for new trial in time, 
an application should be made to the court and 
a showing made. 

HolpavalCook, o4:. 299; 87 BP. 1092, 

Statutes relating to a new trial have no ap- 
plication to a case where motion is made to 
set aside a judgment taken by default against 
a party in his absence on account of mistake 
or excusable neglect. Remedy in such case is 
under this section. 

Thomas v. Morris, 8 U. 284; 31 «x. 446. 

The court cannot tax costs and impose terms 
on the sovereign when it is a party in litiga- 
tion, unless there is a statute authorizing it 
to be done. 

U. S. v. Stevens, 8 U. 3; 28 P. 869. 

Action of a trial court on motion to set aside 
default will not be disturbed, except for abuse 
of discretion. 

Walker v. Continental Ins. Co., 2 U. 331. 

Enright v. Grant, 5 U. 334; 15 P. 268. 


Where trial court improperly refuses to 
grant relief, judgment will be reversed. 

Utah Com’l Bank v. Trumbo, 17 U. 198; 53 
P:- 1033. 

Cutler v. Haycock, 32 U. 354; 90 P. 897. 

An objection and motion to disregard a bill 
of exceptions not served within the time, is 
a “proceeding” in an action within the provi- 
sions of this section, and the court may re- 
lieve against the failure to serve in time and 
settle the bill, through mistake, inadvertence, 
surprise or excusable neglect. 

Morgan v. O. S. L. R. R. Co., 27 U. 92; 74 
IY RY, ; 

An order denying a motion to correct a 
judgment is not a final judgment from which 
a separate appeal may be taken. 

Cullen v. Harris, 27 U. 4; 73 P. 1048. 

It is not error to refuse to allow a defendant 
to amend his answer after the jury is sworn, 
and the examination of witnesses begun, when 
at a former term he had failed to amend 


knowing the trial court to hold such amend- 


ment necessary. 

Rhemke v. Clinton, 2 U. 230. 

Party having opportunity to amend before 
trial and failing to do so may be refused leave 


at trial where the amendment would change 
the issue. 

Kelley v. Kershaw, 5 U. 295; 14 P. 804. 

Amendment striking out admission may be 
properly refused. 

Peck v. Rees, 7 U. 467; 27 P. 581. 

When a party litigant offers to file an amend- 
ment or an additional pleading at the close of 
the trial without an offer of further proof, the 
offer to file may be properly rejected, in the 
ered of variance between the pleadings and 
proof. 

Grand Central M. Co. v. Mammoth M. Co., 29 
U. 490; 88 P. 648. 


AMENDMENTS PROPERLY ALLOWED: 


Insuffcient verification may be amended. 

Milner v. Friel, 1 U. 186, 

Or verification added to unverified complaint. 
Ri ee v. Societe des Mines, 10 U. 386; 37 P. 


Clerical mistake In name of plaintiff may be 
corrected, 

Greenfield v. Wallace, 1 U. 188. 

Amendment as to damages claimed held 
proper. 

Rhemke v. Clinton, 2 U. 230. 

Amendment dismissing as to one defendant 
held not prejudicial. 
eee v. Pickard, 4.U. 292; 9 P. 5738; 11 P. 

Amendment of affidavit on attachment per- 
mitted. 
re Mere. Co. v. Glenn, 6 U. 139; 21 P. 


Amendment of complaint held not to dissolve 
attachment. 

Barton Bros. v. S. J. Merc. & Mfg. Inst., 16 
U. 346; 37 P. 576. 


The allegation “‘two bundles of carpet and 
one box of household goods’? may be amended 
by a detailed description of all the articles 
included in the above. 

We aa ee Vi OSs Ee RCo 8b! US 2ak oom: 

On the trial. answer may be amended after 
introduction of evidence. 

Am. Pub. Co. v. Fisher, 10 U. 147; 37 U. 259. 

An amendment which does not add a new 
cause of action nor additioal parties relates 
back to the time of filing complaint. 

Billings v. Parsons, 17 U. 22; 538 P. 730. 


Complaint may be amended to conform to 
the proofs when all the parties have been per- 
mitted to introduce their evidence on the issues 
as presented by the amendments, and when the 
court can see that no injustice could result. 

Walker v. Bamberger, 17 U. 239; 54 P. 108. 

Where action is reversed on appeal on ac- 
count of variance, leave to amend may be 
granted. 

Tarpey v. Madsen, 26 U. 294; 73 P. 411. 

Where notice of a proposed amendment set- 
ting up the defense of res judicata is given 
before the trial, and the court offers to grant 
a continuance if the opposite counsel! is taken 
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by surprise, the granting of the amendment 
is not erroneous. 

Murphy v. Ganey, 23 U. 633; 66 P. 190. 

In.an action to recover a loan, the court, 
after rendering judgment for plaintiff, granted 
defendant’s motion for a new trial and per- 
mitted him to file an amended answer which 
disclosed the fact that the debt was the result 
of a gambling transaction, whereupon judg- 
ment was rendered for defendant; held, that 
the granting of the new trial and permitting 
the filing of an amended answer were matters 
resting in the sound discretion of the trial 
court and no circumstances appeared to show 
an abuse of discretion. 

Collet v. Beutler, 27 U. 540; 76 P. 707. 

An amendment to a pleading is properly al- 
lowed when the nature of the action is not 
changed, nor one cause substituted for another, 
tor an additional cause therein stated. 

Cassady v. Cassady, 31 U. 394; 88 P. 32. 

Fell v. U. P. Ry Co., 32 U. 101; 88 P. 1003. 

Amended cost bill may be filed. 

Larsen v. Gasberg, 43 U. 203; 184 P. 885. 

Smith v. Nelson, 23 U. 512; 65 P. 485. 

Dignan v. Nelson, 26 U. 186; 72 P. 9386. 


AMENDMENTS IMPROPERLY REFUSED: 


It was error to refuse to allow defendant to 
file an amended answer setting up contract be- 
tween the parties which was void as against 
public policy, on the ground that the answer 
set up no defense. 

Haddock v. S. L. City, 28 U. 521; 65 P. 491. 

Where an action for wrongful death was er- 
roneously commenced by intestate’s widow and 
children, who were the only parties in interest, 
instead of by the personal representative, it 
was error not to allow an amendment of the 
complaint substituting the widow in her ca- 
pacity as administratrix. (Distinguishing 
Skews v. Dunn, 8 U. 186; 2 P. 64.) 

Pugmire v. Diamond Coal & C. Co., 26 U. 115; 
(Adee Sxl, 

Error to refuse to allow plintiff to amend 
complaint for damages by adding to period of 
disability. 

Jones v. Ogden City, 32 U. 221; 89 P. 1006. 


AMENDMENTS PROPERLY REFUSED: 


Amendment bringing in new parties without 
leave of court is improper, and should be 
stricken out. 

Salt Lake Co. v. Golding, 2 U. 319. 

Independently of § 6828, providing that the 
court may, on notice, change a finding, the 
lower court has no jurisdiction to modify a 
finding after term, even though a motion to 
retax costs be pending. 

Hohn v. ‘Davis, 41 U. 200; 125 P. 403. 

An application to serve and file a bill of ex- 
ceptions after the time has expired must set 
forth the facts justifying the delay; a mere 
statement of conclusions will not suffice. 
pr oele Imp. Co. v. Hoffman, 44 U. 532; 141 P. 

744, ; 
A party applying for leave to file motion for 
new trial after time must produce evidence on 
which the court may make findings that, 
through no fault of the party, he was pre- 
vented from filing motion in time, where no 
application for extension had been made; and 
findings on this point should be made so it may 
be reviewed on appeal. 

Audia v. D. & R. G., 45 U. 459; 146 P. 559. 

That it was impossible to prepare bill of 
exceptions because of the voluminous record 
is not a sufficient reason to permit the filing 
of the bill of exceptions after the time allowed 
therefor has expired, and no application for an 
extension of time had been granted. 

Moyle v. McKean, 49 U. 938; 162 P. 63. 

The setting aside of a default and allowing 
defendant to plead on the merits is in the 
sound discretion of the trial court, which, in 
the absence of abuse, will not be reviewed. 

Aaron v. Holmes, 35 U. 49; 99 P. 450. 

It is not error to strike out the names of two 
deceased partners as the plaintiffs, and per- 
mit the action to proceed to judgment under 
the names of the surviving partners. 

Sweetser v. Fox, 43 U. 40; 134 P. 599. 

Pleadings may be amended even after trial 
to show true facts and conform to the proof. 

Rosenthyne v. Matthews-McCulloch Co., 50 
U. —; 168 P. 957. 
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The court has no discretion to permit a party 
to file his cost bill on appeal where it was not 
filed within time, he not having notice of the 
filing of the remittitur, the remittitur having 
been issued prior to the amendment requiring 
notice of the filing thereof. ; 

Hirsh v. Ogden Furniture & Carpet Co., 51 
U. —; 172 P. 318. 


JUDGMENTS VACATED: 


Facts held to justify setting aside default 


for inadvertennce and excusable neglect. 
Nounnan v. Toponce, 1 U. 168. 
Thomas v. Morris, 8 U. 284; 31.P. 446. 
McCormick Harvesting Machine Co. v. Mar- 
chant, 11 U.-68; 39 BP. 483 


Utah Com’l Bank v. Trumbo, 17 U. 198; 53 P. 


1033. 

Decree of probate court ignoring wife in dis- 
tribution of estate was vacated though time 
to appeal had expired. 

Benson v. Anderson, 10 U. 1385; 37 P. 256. 

Where case was set for trial without notice 
to plaintiff’s counsel, who resided in another 
county, though they wrote several times to the 
clerk to ascertain if the case had been set for 
trial, but received no answer till after judg- 
ment was entered, plaintiff’s failure to appear 
at the time of trial was excusable, and the 
judgment should be set aside. 

ae Li. & S. Co. v. Berg, 24 U. 278; 67 
158 OO) 

In all doubtful cases, the general rule of 
courts is to incline towards granting relief 
from the default, and to bring about a judg- 
ment on the merits. Under the facts in this 
case, trial court should have set aside default. 

Cutler v. Haycock, 32 U. 354; 90 P. 897. 

Utah Com. Bank v.) Trumbo, 17 Us 1983) 530k: 
1033. 

Where defendants relied on a rule of court 
requiring notice of the placing of cases on the 
trial calendar, and plaintiff obtained judgment 
in defendant’s absence by disregarding the 
rule, it was within the sound discretion of 
the trial court to vacate the judgment in an 
equitable action brought for that purpose; de- 
fendants being free from culpable negligence. 

Riddle v. Quinn, 32 U. 341; 90 P. 893. 
Where plaintiff, having a default judgment 
quieting title, causes defendant by fraud and 
deceit to believe he will convey the property to 
him, and after the judgment has been entered 
for a year refuses to do so, the default should 


be set aside and defendant permitted to an- — 


swer. 

Liebhardt v. Lawrence, 40 U. 243; 120 P. 215. 

Plaintiff brought a friendly mortgage fore- 
closure suit to aid defendant’s mortgagors in 
settling a third person’s claim which purpose 
was accomplished, and the suit lay dormant 
for nearly six years pending a dispute over 
plaintiff’s attorney’s fee and the question of 
interest; the dispute not having been adjusted, 
the plaintiff then took a default judgment for 
the unpaid part of the debt and attorney’s 
fees, and the defendant moved to set aside 
the default, tendering an answer denying the 
default pleaded in the complaint and alleging 
payment; held, that the motion was improperly 
overruled as there was no injury to plaintiff 
through the delay. 

Quealy v. Willardson, 35 U. 414; 100 P. 930. 

Meritorious defense must be shown, 

Kuhn v. McAllister, 1 U. 273. 

Where an agent of a foreign corporation fails 
to inform his principal of the commencement 
of a suit, and has no power himself to employ 
counsel to defend such action, the court will 
not set aside the default. The fact that there 
was no time in which to prepare and file an 
answer, owing to the distant residence of de- 
fendant, furnishes no ground upon which to 
set aside judgment by default. 
pa eles Bros. v. Continental Ins. Co., 2 U. 


A final decree after a hearing on the merits 
cannot be amended or set aside after the term 
has ended and the time within which a motion 
for a new trial may be made has passed; it 
can only be opened upon a bill of review or for 
fraud; but this rule does not apply to void 
decrees or clerical errors. : 

Benson v. Anderson, 14 U. 334; 47 P. 142. 
acria Nie SNa wn laitegings Oo 4ulue 215; 47 
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No relief from result of deliberate choice on 
part of party and his counsel. 

Peterson v. Crosier, 29 U. 235; 81 P. 860. 

Where defendant’s attorney was told that 
the plaintiff would press the case and would 
no longer be bound by an oral stipulation by 
his former attorney extending time to answer, 
and three weeks thereafter a default judgment 
was entered, such judgment will not be set 
aside. 

Been ganter v. Donaldson, 36 U. 293; 104 P. 


JUDGMENTS NOT VACATED: 


Facts held not to justify setting aside de- 
fault. 

Crompton v. Crow, 2 U. 245. ; 

Negligence of attorney or reliance on prom- 
ises of others not sufficient ground. 

Kuhn v. McAllister, 1 U. 273. 

Crompton v. Crow, 2 U. 245. 
abs see Thomas_v. Morris, 8 U. 284; 31 P. 


TIME OF APPLICATION: 


Judgment, though erroneous, will not be va- 
cated on motion made over one year after its 
rendition. . 

Darke v. Ireland, 4 U. 192; 7 P. 714. 

Judgment void for lack of jurisdiction will 
be set aside upon motion, though after six 
months. : 

Park v. Higbee, 6 U. 414; 24 P. 524. 

Power of court to set aside judgment void- 
able on account of prior death of party against 
whom it was rendered ceases after six months 
from adjournment of term. 

Elliott v. Bastian, 11 U. 452; 40 P. 718. 

A motion to vacate a final judgment on the 
merits‘is too late after the term, and after the 
time has expired within which a motion for a 
new trial can be made. 

Jones v. N. Y. Life Ins. Co., 14 U. 215; 47 P. 
74, 

Benson v. Anderson, 14 U. 334; 47 P. 142. 
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Where judgment is rendered against de- 
fendant without service of summons or ap- 
pearance, he may, within one year, enter a 
motion to set it aside and ask leave to answer. 
If the motion is served and filed within the 
year the court may hear it after the year ex- 
pires, and, upon sufficient proof, set the judg- 
ment aside. 

Blyth & Fargo Co. v. Swenson, 15 U. 345; 49 
Pe 102 


After a reasonable time, not exceeding six 
months after the term, the court has no juris- 
diction to modify a judgment. 

Lees v. Freeman, 19 U. 481; 57 P. 411. 


A_ petition and motion for modification of 
findings and decree filed more than nine 
months after decree was entered came too 
late and are properly denied. 

Stevens Imp. Co. v. South Ogden Co., 20 U. 
267; 58 P. 843. 


Where foreclosure was jihad by publication, 
defendants, by leave of court, could come in 
at any time within a year and answer to the 
merits; therefore, they were not entitled to 
maintain a suit in equity to set aside the pro- 
ceedings. 

Baer v. Higson, 26 U. 78; 72 P. 180. 


On a question as to whether appellant moved 
for a new trial during the term, the supreme 
court cannot take judicial notice as to when 
the term adjourned in the absence of any stat- 
utory or constitutional provision fixing the 
same. 

Melt, v. Cook, 31 U. 299: 87 P. 10927. 


Where a copy of the complaint is not filed 
within ten days after service of summons, 
owing to a misunderstanding by the stenog- 
rapher of the attorney for plaintiff, the lower 
court should have permitted a copy to be filed 
and not have dismissed the suit. 

West Mountain L. & S. Co. v. Danley, 38 U. 
2187-111 BP. 647. 


6629. (3006.) Officer sued for conversion may plead and prove value. 
When in an action to recover the possession of personal property, the person 
making an affidavit did not truly state the value of the property, and the of- 
ficer taking the property or the sureties on any bond or undertaking are sued 
for taking the same, the officer or sureties may in their answers set up the 
true value of the property, and that the person in whose behalf said affidavit 
was made was entitled to the possession of the same when said affidavit was 
made, or that the value in the affidavit stated was inserted by mistake, and 
the court shall disregard the value as stated in the affidavit, and give judg- 
ment according to the right of possession of said property at the time the af- 
fidavit was made. 


Gal. iG, Cty; P:, § 473*. 
Justification of officer, note to § 6713. 


6621. (3007.) Defendant’s name unknown, fictitious name used. When 
the plaintiff is ignorant of the name of a defendant, he must state that fact in 
the complaint, and such defendant may be designated in any pleading or pro- 
ceeding by any name, and when his true name is discovered, the pleading or 
proceeding must be amended accordingly. 


Gal C. Cly., B., 8° 474. 
Service by publicattion upon unknown party, § 6551. 


6622. (3008.) Errors and defects not substantial, disregarded. The 
court must in every stage of an action disregard any error or defect in the 
pleadings or proceedings, which does not affect the substantial rights of the 
parties, and no judgment shall be reversed or affected by reason of such error 


or defect. 


CMG) itis Aes ah eae 

Exception not regarded uniess 
right affected, § 6968, and note. = 

Provisions to be liberally construed, § 5839, 


Parties in action against sheriff, etc., to re- 
cover personal property, § 6515. 


Objections to pleadings, etc., not taken 
deemed waived, § 6573, and note. 

Examining criminal jury, § 8927. 

It is the duty of the court in every stage 
of the action, to disregard any error or defect 


substantial 


6596 
Similar section, criminal procedure, § 9365. 


Proceedings on attachment to be liberally 
construed, § 6728. 

Case will not be reversed on appeal for 
harmless errors and technicalities, note to § 


6994, 


in the pleading or proceedings which does not 
affect the substantial rights of the parties. 

Barton v. S. Jordan Merc. Inst., 10 U. 346; 
Co aes ath Sy, 

Mills v. Gray, 50 U. —; 167.P. 358. 

Where the judgment comes within the issue, 
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and the facts show a right of recovery in the 
plaintiff, the mere fact that language is used 
in the complaint which technically applies to 
another form of action will not, under the cir- 
cumstances, warrant a reversal. 

Nebeker v. Harvey, 21 U: 363; 60 P. 1029. 

A defendant cannot on appeal attack the 
ruling of the lower court on a special demurrer 
alleging misjoinder of parties and causes of 
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action without showing he was injuriously af- 
fected thereby. 

Morris v. Salt Lake City, 35 U. 474; 101 P. 
373. 

Doyle v. West Temple T. Co., 43 U. 277; 135 
Pew0s: 

Hogge v. S. L. & O. R. Co., 47 U. 266; 158 
P. 586. 


6623. (3009.) Time to amend, answer, etc., runs from service of notice. 


Exception. When a demurrer to any pleading is sustained or overruled and 
time to amend, answer, or reply is given, the time so given runs from service 
of notice of the decision or order, except when the party against whom the 
decision is made, or his attorney, is present and asks for and is given time 
to amend, answer, or reply, in which case no notice of the decision is required. 


CalaCu Clive. ne. 40 One 

Time for service, ete., of bill of exceptions, 
§ 6969, and note. 

Time to move for new trial does not begin 
to run until notice of decision has been served, 


Time to answer did not begin to run until 
notice, though defendant, being in court, had 
actual knowledge of the order made. 

McCord & N. Mer. Co. v. Glenn, 6 U. 139; 
21 P. 500. 


note to § 6980. 


CHAPTER 18. 
ARREST, 


6630. (3010.) Arrest in civil action. No person shall be arrested in a 


civil action except an absconding debtor. 


Calc. Civ. \P:,) § 478%. except in cases of absconding debtors, Con. art. 
There shall be no imprisonment for debt, J, sec: 16. 
Member militia exempt, when, § 2871. 
6631. 


(3011.) Order, by whom made. An order for such arrest must 


be obtained from a judge of the court in which the action is brought. 
Cal. C. Civ. P., § 480. 


6632. (3012.) Id. Made on affidavit showing cause. The order may be 
made whenever it appears to the judge by the affidavit of the plaintiff or of 
some other person that a sufficient cause of action exists, and that the case is 
such as is mentioned in § 6630. The affidavit must be either positive or upon 
information and belief; and when upon information and belief, it must state 
the facts upon which the information and belief are founded. If an order of 


arrest be made, the affidavit must be filed with the clerk of the court. 
Cal. C. Civ. P., § 481. 


6633. .(3013.) Undertaking of at least $500. Before making the order, 
the judge must require a written undertaking on the part of the plaintiff, with 
sureties in an amount to be fixed by the judge, which must be at least $500, to 
the effect that the plaintiff will pay all costs which may be adjudged to the de- 
fendant, and all damages which he may sustain by reason of the arrest, if 
the same be wrongful or without sufficient cause, not exceeding the sum speci- 
fied in the undertaking. The undertaking must be filed with the clerk of the 


court. 


Cale. Ciy,. B.,,§ 482; 

If action dismissed, undertaking delivered 
to defendant, § 6848. 

Qualifications of sureties generally, § 7223. 


Where undertaking is not given until after Vanderberg v. Connoly, 18 U. 112; 54 P. 1097. 
6634. (3014.) Order made at any time before judgment. Contents. 
The order may be made at the time of the filing of the complaint, or at any 
time afterward, before judgment. It must require the sheriff of the county 
where the defendant may be found forthwith to arrest him and hold him to 
bail in a specified sum, and to return the order at a time therein mentioned to 
the clerk of the court in which the action is pending. 
Cal. C. Civ. P., § 483%. 


6635. (3015.) Copy of affidavit and order delivered to defendant. The 


arrest, but sureties have full knowledge of the 
facts and without objection as to time of its 
execution, they cannot afterward be heard to 
complain. 


order of arrest, with a copy of the affidavit upon which it is made, must be de-_ 


livered to the officer, who, upon arresting the defendant, must deliver to him a 


copy of the affidavit, and also, if desired, a co 
py Cee ane , a copy of the order of arrest. 


ce 


f 
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_ 6636. (3016.) Arrest, by whom and how made. The sheriff must exe- 
cute the order by arresting the defendant and keeping him in custody until 
discharged by law. 

Cal. C. Civ. P., § 485. 

6637. (3017.) Defendant discharged on bail or deposit. The defendant, 
at any time before execution, must be discharged from the arrest, either upon 
giving bail or upon depositing the amount mentioned in the order of arrest. 

Cal. C. Civ. P., § 486. 

6638. (3018.) Id. Form of undertaking. The defendant may give bail 
by causing a written undertaking to be executed by two or more sufficient 
sureties, to the effect that they are bound in the amount mentioned in the or- 
der of arrest, that the defendant will at all times render himself amenable to 
the process of the court during the pendency of the action, and to such as 
may be issued to enforce the judgment therein, or that they will pay to the 
plaintiff the amount of any judgment which may be recovered in the action. 

Gah Ci Civ. P., § 487. Qualifications of bail, § 3025. 

6639. (3019.) Bail may surrender defendant. Voluntary surrender. 
At any time before judgment or within ten days thereafter, the bail may sur- 
render the defendant in their exoneration, or he may surrender himself to the 
sheriff of the county where he was arrested. 

@ai. °C. Civ: P:, §) 488: Execution against the person, §§ 6913, 6916. 

6640. (3020.) Id. Bail may arrest defendant. When exonerated. For 
the purpose of surrendering the defendant, the bail, at any time or place be- 
fore they are finally charged, may themselves arrest him; or, by written 
authority indorsed on a certified copy of the undertaking, may empower an 
officer to do so. Upon the arrest of the defendant by said officer or upon his 
delivery to him by the bail, or upon his own surrender, the bail are exoner- 
ated, if such arrest, delivery, or surrender take place before the expiration of 
ten days after judgment; but if such arrest, delivery, or surrender be not made 
within ten days after judgment, the bail are finally charged on their under- 
taking, and bound to pay the amount of the judgment within ten days there- 
iter. 

Gal. ©.) Ciy. P., § 489. 

6641. (3021.) Action against bail. If the bail neglect or refuse to pay 
the judgment within ten days after they are finally charged, an action may be 
commenced against such bail for the amount of the original judgment. 

Cal. C. Civ. P., § 490. 

6642. (3022.) Bail exonerated by death, etc., of defendant. The bail 
are exonerated by the death of the defendant, by his imprisonment in the 
state prison, or by his legal discharge from the obligation to render himself 
amenable to the process. 

Cal. C. Civ. P., § 491. 

6643. (3023.) Return of officer. Plaintiff may except to bail. Within 
the time limited for that purpose, the sheriff must file the order of arrest in 
the office of the clerk of the court in which the action is pending, with his re- 
turn indorsed thereon, together with a copy of the undertaking. The original 
undertaking he must retain in his possession until filed, as herein provided. 
The plaintiff, within ten days thereafter, may serve upon the sheriff notice 
that he does not accept the bail, or he is deemed to have accepted them, and 
the officer is exonerated from liability. If no notice be served within ten 
days, the original undertaking must be filed with the clerk of the court. 

Gal. C. Civ. P., § 492. 

6644, (3024.) Notice of qualification of bail. Within five days after the 
receipt of notice, the sheriff or defendant may give to the plaintiff, or his at- 
torney, notice of the justification of the same, or other bail (specifying the 
places of residence and occupations of the latter), before the judge of the 


court, or clerk, at a specified time and place; the time to be not less than five 


nor more than ten days thereafter, except by consent of parties. In case other 


bail be given, there must be a new undertaking. 
iy. Cal.) GC. Civ., P.,. § 493. 
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6645. (3025.) Qualifications of bail. The qualifications of bail are as 
follows: 

1. Each of them shall be a resident and householder or freeholder within 
the state; 

2. Each must be worth the amount specified in the order of arrest, or 
the amount to which the order is reduced, as provided in this chapter, over 
and above all his debts and liabilities, exclusive of property exempt from ex- 
ecution; but the judge or clerk, on justification, may allow more than two 
sureties to justify severally in amounts less than that expressed in the order, 
if the whole justification be equivalent to that of two sufficient bail. 

Cal. C. Civ. P., § 494. Qualifications of sureties generally, § 7223. 

6646. (3026.) Justification of bail, how conducted. [or the purpose of 
justification, each of the bail must attend before the judge or clerk, at the 
time and place mentioned in the notice, and may be examined on oath, on the 
part of the plaintiff, touching his sufficiency, in such manner as the judge or 
clerk in his discretion may think proper. The examination must be reduced 
to writing, and subscribed by the bail, if required by the plaintiff. 

Cal. C. Civ. P., § 495. 

6647. (3027.) Allowance of bail exonerates officer. If the judge or 
clerk find the bail sufficient, he must annex the examination to the undertak- 
ing, indorse his allowance thereon, and cause them to be filed, and the officer 
is thereupon exonerated from liability. 

Cal. C. Civ. P., § 496. 

6648. (3028.) Deposit in lieu of bail. Certificate. Discharge. The de- 
fendant may, at the time of his arrest, instead of giving bail, deposit with the 
sheriff the amount mentioned in the order. In case the amount of the bail be 
reduced as provided in this chapter, the defendant may deposit such amount 
instead of giving bail. In either case, the sheriff must give the defendant a 
certificate of the deposit made, and the defendant must be discharged from 


custody. 
Cal. C. Civ. P., § 497. 


6649. (3029.) Sheriff must pay deposit into court. The sheriff must, 
immediately after the deposit, pay the same into court, and take from the 
clerk receiving the same two certificates of such payment, one of which he 
must deliver or transmit to the plaintiff, or his attorney, and the other to the 
defendant. For any default in making such payment, the same proceedings 
may be had on the official bond of the sheriff to collect the sum deposited as 


in other cases of delinquency. 
Cal. C. Civ. P., § 498. 


6650. (3030.) Undertaking may be substituted for deposit. If money 
be deposited, as provided in the two next preceding sections, bail may be 
given, and may justify upon notice at any time before judgment; and on the 
filing of the undertaking and justification with the clerk, the money deposited 


must be refunded to the defendant. 
Cale GuCiv. P.,, $3499 


6651. (3031.) How deposit disposed of. Where money has been de- 
posited, if it remain on deposit at the time of the recovery of a judgment in 
favor of the plaintiff, the clerk must, under the direction of the court, apply 
the same in satisfaction thereof, and after satisfying the judgment must -re- 
fund the surplus, if any, to the defendant. If the judgment be in favor of the 
defendant, the clerk must, under the direction of the court, refund to him the 
whole sum deposited and remaining unapplied. 

Cal. C. Civ. P., § 500. 

6652. (3032.) When sheriff liable as bail. Discharge. If, after being 
arrested, the defendant escape, or be rescued, or bail be not taken, or be ad- 
judged insufficient, the sheriff is liable as bail; but he may discharge himself 


from such liability by giving bail at any time before judgment. 


CalmGaCive b:,08 501%. Limitation of i i i 
Escape, liability of sheriff, § 1514. § 6470. pieces inc ce ernie eS ere 


6653. (3033.) Id. Recovery on sheriff’s official bond. If a judgment be 
recovered against the sheriff upon his liability as bail, and an execution there- 
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on is returned unsatisfied, in whole or in part, the same proceedings may be 
had on his official bond for the recovery of the whole or any deficiency, as in 
other cases of delinquency. 

+C@al. C. Civ. P., § 502. 

_ 6654. (3034.) Defendant may move to vacate arrest or reduce bail. 
Hearing. A defendant arrested may, at any time before the trial of the ac- 
tion, or, if there be no trial, before the entry of judgment, apply to the judge 
who made the order, or the court in which the action is pending, upon reason- 
able notice, to vacate the order of arrest or to reduce the amount of bail. If 
the application be made upon affidavits on the part of the defendant, but not 
otherwise, the plaintiff may oppose the same by affidavits or other proofs in 


addition to those on which the order of arrest was made. 
@al=C. Civ. P.; § 503. Motion to obtain discharge from arrest, §§ 
Effect of discharge from arrest, § 6661. 6657-6661. 


6655. (3035.) Id. Order. If upon application it appears that there was 
not sufficient cause for the arrest, the order must be vacated; or if it appears 


that the bail was fixed too high, the amount must be reduced. 
Cal. C. Civ. P., § 504. 


CHAPTER 19. 
DISCHARGE FROM ARREST. 


6656. (3036.) Discharge from arrest as provided in this chapter. Any 
person confined in jail on an execution issued on a judgment recovered in a 
civil action must be discharged therefrom upon the conditions in this chapter 


specified. 
tee. CriCly. Pa8, a4 Execution against the person, §§ 6913, 6916. 


6657. (3037.) Notice of application to court. Such person must cause 
a notice in writing to be given to the plaintiff, his agent, or attorney when and 
where he will apply to the district judge of the county in which he may be 
confined for the purpose of obtaining a discharge from his imprisonment. 

CaleGreCiv. 2...) § 144. Application to vacate order of arrest, § 6654. 

6658. (3038.) Id. Service, upon whom and when made. Such notice 
must be served upon the plaintiff, his agent, or attorney one day at least be- 
fore the hearing of the application. But if the plaintiff be not a resident of the 
county, and have no agent or attorney in the county, no such notice will be 


served. 
= Mont. Civ. P., § 2062. Cal. C. Civ. P., § 1145*. 


6659. (3039.) Hearing. Creditor may have evidence written. At the 
time and place specified in the notice, such person must be taken under the 
custody of the sheriff before the district judge and examined on oath con- 
cerning his property and effects and the disposal thereof and his ability to pay 
the judgment for which he is committed, The district judge shall also hear 
any other legal and pertinent evidence that may be produced by the debtor 
or creditor. Such examination must, at the election of the creditor, be reduced 
to writing and subscribed and sworn to by the debtor and other witnesses. 

N. Dak. (1895) § 6139. Cal. C. Civ. P., § 1146*. 

6660. (3040.) If not discharged, may apply again at end of every ten 
days. If, upon the examination, the judge is satisfied that the prisoner is en- 
titled to his discharge, he must so order. If such judge does not discharge the 
prisoner, he may apply for his discharge at the end of every succeeding ten 
days in the same manner as above provided, and the same proceedings must 
thereupon be had. 

Cal. C. Civ. P., §§ 1148*-1150*. 
6661. (3041.) Discharge final for same debt. Exception. The prisoner, 


after being so discharged, shall be forever exempt from arrest or imprison- 
ment for the same debt, unless he shall be convicted of having wilfully sworn 
falsely upon his examination or in taking the oath before prescribed. 

Cal. C. Civ. P., § 1151. 
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6662. (3042.) Judgment remains in force though defendant discharged. 
The judgment against any prisoner who is discharged remains in full force 
against any estate which may then or at any time afterward belong to him, 
and the plaintiff may take out a new execution against the goods and the 
estate of the debtor, in like manner and with like effect as if he had never 


been committed. 
OaleG@. Cly. (Pin, §elA52: 


6663. (3043.) Plaintiff may order discharge. Effect. The plaintiff in 
the action may at any time order the prisoner to be discharged, and he is not 
thereafter liable to imprisonment for the same cause of action. 

Cal. C. Civ. P., § 1153. 

6664. (3044.) Plaintiff must advance jailer’s costs. Whenever a debtor 
is committed to jail on execution in a civil action, the creditor, his agent, or 
attorney must advance to the jailer, on such commitment, sufficient money 
for the support of the prisoner for one week, and must make the like advance 
for every successive week of his imprisonment, and in case of a failure to do 
so, the jailer must forthwith discharge such prisoner from custody; and such 


discharge shall have the same effect as if made by order of the creditor. 


Cale .C. Civ. Pz §)11b4 


Payment of cost of keeping person committed on civil process, § 1508. 


CHAPTER 20. 
CLAIM AND DETIVERY. 


6670. (3045.) 


Delivery may be claimed before answer. The plaintiff in 


an action to recover the possession of personal property may, at the time of 
issuing the summons, or at any time before answer, claim the delivery of 
such property to him as provided in this chapter. 


CaliiC. Civ. Pi, § 509% 

Limitation on action for personal property, 
three years, § 6468. i 

In replevin, the rule that a party who relies 
upon fraud must allege and prove it does not 
always apply. 

Munns vy. Loveland, 15 U. 250; 49 P. 743. 

Jones v. McQueen, 13 U. 178; 45 P. 202. 

Where an organ was set up in a church by 
plaintiff upon an agreement made with one who 
represented that he was the agent of the trus- 
tees, when he was not, and trustees refused to 
ratify the contract and pay for it, plaintiff 
might recover the organ or its value in case 
the organ could not be returned. 

Farrand & V. O. Co. v. M. E. Church, 18 U. 
29; 54 P. 818. 

Without alleging special damages plaintiff 
may recover in replevin what the use of the 
property was reasonably worth during its de- 
tention. 

Id. 


A cause of action arises when and where the 
demand is made and the refusal occurs; and 
the fact that thereafter process may have been 
served in another county is immaterial, be- 
cause the question is not where the property 
was when process was served, but where it 
was when demand was made for its possession. 

Nebeker v. Harvey, 21 U. 363; 60 P. 1029. 


Complaint In action to recover personal prop- 
erty must allege that plaintiff is the owner or 
entitled to the possession at the time of the 
commencement of the action, 

Manti Bank v. Peterson, 30 U. 475; 86 P. 414. 

Chambers v. Emery, 36 U. 380; 103 P. 1081. 

One cannot maintain replevin against a joint 
tenant. 

Hill v. Saeger, 3 U. 379; 3 P. 545. 


Where a person comes lawfully into posses- 
sion of another’s property, a demand by the 
person entitled thereto must first be made be- 
fore institution of action, unless the defend- 
ant’s conduct obviates the necessity for de- 
mand. 

Nielson v. Hyland, 51 U. —; 170 P. 778. 

Where the only issue is as to the alleged 


wrongful taking, no demand is necessary, and 
the cause of action arises when the unlawful 
taking and detention occur. 

Woodward v. Edmunds, 20 U. 118; 67 P. 848. 


Judgment for defendant, in replevin on a bill 
of sale unconnected with plaintiff’s title, was 
unjustified where there is uncontradicted evi- 
dence that the plaintiff had previously bought 
the property, and no evidence that it had 
parted with it. 

Hydraulic, ete. v. Christensen, 38 U. 525; 114. 
P, 524. 

Where the defendant in replevin claims only 
a special interest in the property under an at- 
tachment, a judgment for the defendant should 
state the value of the property and the value 
of the defendant’s interest therein. 

Bolitho v. Hast, 45 U. 181; 143 P. 584. 


Where inseverable personal property is held 
by several persons as joint tenants, the tenant 
in actual possession may retain it as against 
the co-tenants. 

RS Ne Farm Co. v. Lunt, 46 U. 299; 151 P. 


A tenant in common of sheep may maintain 
replevin against his co-tenant for his indi- 
vidual interest. 
rere Savings Bk. v. Peterson, 33 U. 209; 93 


Where a party taking up animals fails to im- 
pound them as estrays, and deliver them to 
the poundkeeper, he becomes a trespasser ab 
initio, and no demand by. the owner is neces- 
sary. 

Neilsen v. Hyland, 51 U. —; 170 P. 778. 


No damages for the use of a work horse 
can be awarded where there is no evidence as 
to the rental value of horses at the place of 
defendant’s residence or that plaintiff could 
have used the horses at any time during the 
Botte of their wrongful detention. 


The complaint in replevin, alleging in the 


present tense ownership and right of posses-. 


sion, is sufficient, and allows proof thereof as 


of the time the action was started, though the. 


—_ ~~. , 
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Pe fili of the complaint was a few days after Ordinarily counterclaims or counterdemands 


_ the \verification. cannot be litigated in replevin actions, though 
James v. Jensen, 50 U. —; 167 P. 827. in certain instances setoffs may be allowed to a 
Jones v. West Pub. Co., 51 —; 174°P. —. limited extent. 


Beck v. Lee, 51 U. —; 172 P. 686. 

6671. (3046.) Requirements of affidavit. By whom made. When a de- 
livery is claimed, an affidavit must be made by the plaintiff, or by some one 
on his behalf, showing: 

S A description of the property claimed; 

2. That the plaintiff is the owner of the property claimed or has a spe- 
cial ownership or interest therein, stating the facts in relation thereto, and 
that he is entitled to the possession thereof; 

3. That the property is wrongfully detained by the defendant; 

4. The alleged cause of the detention thereof, according to his best 
knowledge, information, and belief; 

5. That it has not been taken for a tax, assessment, or fine, pursuant to 
a statute, or seized under an execution or an attachment against the property 
of the plaintiff ; or if so seized, that it is by statute exempt from such seizure; 
and, 
| 6. The actual value of the property. 


Kansas (1889) § 4260*. Cal. C. Civ. P., § 510*. bound by the value stated in the affidavit, § 
In action to recover personal property taken 6620. 
by an officer under protest, the officer is not 


6672. (3047.) Order to sheriff indorsed on affidavit. The plaintiff or 
his attorney may, thereupon, by an indorsement in writing upon the affidavit, 
require the sheriff of the county where the property claimed may be to take 
the same from the defendant. 


Wale. Wives. 2:58 Dil. to bring such action, but the evidence showed 
To excuse omission of sheriff, directions by that they had taken possession of the goods 
party or attorney must be in writing, § 1517. through their agent; held, that by accepting 
In an action of replevin where, after judg- the goods they ratified the attorney’s acts in 
ment against plaintiffs, they denied that the bringing the suit. 
attorney who brought the suit was authorized Brown v. Parsons, 10 U. 322; 37 P. 346. 


6673. (3048.) Undertaking. Sheriff to take property and serve papers. 
Upon receipt of the affidavit and notice with a written undertaking, exe- 
cuted by two or more sufficient sureties, approved by the sheriff, to the effect 
that they are bound to the defendant in double the value of the property, as 
stated in the affidavit, for the prosectition of the action, for the return of the 
property to the defendant, if return thereof be adjudged, and for the payment 
to him of such sum as may from any cause be recovered against the plaintiff, 
the officer must forthwith take the property described in the affidavit, if it be 
in the possession of the defendant or his agent, and retain it in his custody. 
He must without delay, serve on the defendant a copy of the affidavit, notice, 
and undertaking, by delivering the same to him personally, if he can be found, 
or to his agent, from whose possession the property is taken; or if neither can 
be found, by leaving them at the usual place of abode of either, with some 


person of suitable age and discretion, or if neither have any known place of 


abode, by putting them in the nearest postoffice postpaid directed to the de- 


fendant. 
Cale n Civ. 2.19) 512. Return of notice, undertaking, and affidavit, 
If action dismissed, undertaking delivered to § 6681. : : 
defendant, § 6848. Verdict in action to recover personal prop- 
Qualifications of sureties hereunder, § 6677. erty, § 6823; judgment, § 6864; execution, §§ 
Qualifications of sureties generally, § 7223. 6918, 6916. 


6674. (3049.) Defendant may except to sureties. Notice. Justification. 
Waiver. The defendant may, within two days after the service of a copy of 
the affidavit and undertaking, give notice to the sheriff that he excepts to the 
sufficiency of the sureties. If he fails to do so, he is deemed to have waived 
all objections to them. When the defendant excepts, the sureties must justify 
on notice in like manner as upon bail on arrest; and the sheriff is responsible 
for the sufficiency of the sureties until the objection to them is either waived, 
as above provided, or until they justify. If the defendant except to the 


sureties, he cannot reclaim the property, as provided in the next section. 


Calms (C1V,. be, SUoLS. Bin 
Surety company not required to justify, § 1210. 


6675. (3050.) Redelivery to defendant on giving bond. At any time 
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before the delivery of the property to the plaintiff, the defendant may, if ae 
do not except to the sureties of the plaintiff, require the return thereof, upon 
giving to the sheriff a written undertaking, executed by two or more sufficient 
sureties, to the effect that they are bound in double the value of the property, 
as stated in the affidavit of the plaintiff, for the delivery thereof to the plain- 
tiff, if such delivery be adjudged, and for the payment to him of such sum as 
may, for any cause, be recovered against the defendant. If a return of the 
property be not so required within two days after the taking and service of 
notice to the defendant, it must be delivered to the plaintiff, except as pro- 
vided in § 6680. 


Cal. C. Civ. P., § 514%. 
6676. (3051.) Plaintiff may except to sureties. Notice. The defend- 
ant’s sureties, upon notice to the plaintiff of not less than two nor more than 
five days, must justify before the judge, or the clerk, in the same manner as 
upon bail on arrest; and upon such justification, the sheriff must deliver the 
property to the defendant. The sheriff is responsible for defendant’s sureties 
until they justify, or until the justification is completed or waived, and may 
retain the property until that time. If they, or others in their place, fail to 
justify at the time and place appointed, he must deliver the property to the 
plaintiff. 
Cal. C. Civ. P., § 515. 
6677. (3052.) Qualifications of sureties and manner of justification. 
The qualifications of sureties and their justification must be such as are pre- 


scribed by this code in respect to bail upon an order of arrest. 
Cals ce Civ, B.;. §ubl6%- Qualifications of bail on arrest, § 6645. 


6678. (3053.) Concealed property may be taken by force after demand. 
If the property, or any part thereof, be concealed in a building or inclosure, 
the sheriff must publicly demand its delivery. If it be not delivered, he must 
cause the building or inclosure to be broken open, and take the property into 


his possession, and if necessary, he may call to his aid the power of the county. 
Cal. C. Civ. P., § 517. : 


6679. (3054.) Delivery of property on payment of fees, etc. When the 
sheriff has taken the property as in this chapter provided, he shall keep it in 
a secure place and deliver it to the party entitled thereto, upon receiving his 


fees for taking, and necessary expenses for keeping the same. 
Cal. C. Civ. P., § 518. 


6689. (3055.) Claim by third person. Plaintiff to indemnify officer. If 
the property taken be claimed by another person than the defendant, or his 
agent, and such person make affidavit of his title thereto, or right to the 
possession thereof, stating the grounds of such title or right, and serve the 
same upon the sheriff, such officer is not bound to keep the property, or de- 
liver it to the plaintiff, unless the plaintiff, on demand of him or his agent 
indemnify the officer against such claim by an undertaking, by two sufficient 


sureties. 
Cal. G. Civ. P., § 519*. 


6681. (3056.) Return to ke made within twenty days. The sheriff must 
file the notice, undertaking, and affidavit, with his proceedings thereon, with 
the clerk of the court in which the action is pending, within twenty days after 


taking the property mentioned therein. 
Cal. C. Civ. P., § 520. 


CHAPTER 21. 


INJUNCTION. 


_ 6687. (3057.) Injunction defined. Granted by court or judge. An in- 
junction is a writ or order requiring a person to refrain from a particular act 
The writ or order may be granted by the court in which the action is brought, 
- iM a judge thereof, and when made by a judge may be enforced as the order 
fe) e€ court. 


Civil P 


eat 


Cal. C. Civ. P., § 525. 

When judge may hear ex parte applications 
from another district, § 1677. 
Power of judge at chambers, §§ 1679, 1805. 


_ Original jurisdiction in district court, Con. 
jart. 8, sec. 7, § 1667. 

| May be issued and seryed on legal holiday, 
§ 1806. 


Peart does not stay injunction, note to § 


Appeal does not lie from an order granting 
an injunction pendente lite. 

_ North Point Canal Co. v. Utah & S. L. Canal 
@o;, 140, 155; 46 PP. 7824. 


CONTEMPT: 


When the court, in allowing an appeal and 
Supersedeas, has expressly refused to suspend 


6688, (3058.) 


the following cases: 
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the injunction appealed from, it may punish 
a breach of said injunction pending appeal. 

In re Whitmore, 9 U. 441; 35 P. 524. 

See Elliot v. Whitmore, 10 U. 238; 37 P. 459. 

An order restraining certain officers of a cor- 
poration from selling treasury stock was in 
force when the stock was sold on a judgment 
obtained by a third person. The defendants 
were elected directors partly through the votes 
of the execution purchaser; held, that the de- — 
fendants constituted a lawful board of direc- 
tors, and that the officers had committed no 
breach of the restraining order. 

Coit v. Freed, 15 U. 426; 49 P. 533. 

To constitute a violation of an injunction, it 
must satisfactorily appear that the acts per- 
formed were included within the scope of the 
order. 

Id. 


In what cases granted. An injunction may be granted in 


1. When it appears by the complaint that the plaintiff is entitled to the 
relief demanded, and such relief, or any part thereof, consists in restraining 
the commission or continuance of the act complained of, either for a limited 


period or perpetually ; 


2. When it appears by the complaint or affidavit that the commission or 
continuance of some act, during the litigation, would produce great or irrep- 


arable injury to the plaintiff ; 


3. When it appears during the litigation that the defendant is doing 
or threatens or is about to do, or is procuring or suffering to be done, some 
act in violation of the plaintiff’s rights respecting the subject of the action, 
and tending to render the judgment ineffectual ; 

4. An injunction may also be granted on the motion of the defendant, 
upon filing an answer praying for affirmative relief upon any of the grounds 
mentioned in this section, subject to the rules and provisions provided for 
the issuance of injunctions on behalf of the plaintiff. 


Cal GA Give, 5) 8 p26. 

Injunction to restrain waste during period of 
redemption, § 6946. 

Restraining order when trial postponed to 
permit further development of mining claim, 

6787. 
Pa aunction to restrain waste during fore- 
closure, § 7254. 

Injunction to restrain foreclosure of chattel 
mortgage by advertisement and sale, § 472. 

Injunction not to be granted to restrain col- 
lection of taxes, etc., exception, §§ 6094-6096. 

Injunction to restrain publication of name, 
portrait, or picture for advertising purposes, 

8179. 
: Public utility commission may secure against 
public utility, § 4842. : 

Injunction, when issued in labor disputes, 

3652. 
: Injunction, abating nuisance, §$ 8177-8179. 

Injunction, not granted against industrial 
commission, § 38161; dissolution fraternal in- 
surance society, § 3297; public utility commis- 
sion, except by supreme court, § 4834. 

Facts sufficient to warrant relief must be 
alleged. 

Leitham v. Cusick, 1 U. 242. 

West Point Irr. Co. v. Moroni Ditch Co., 21 
WW. 229; 61 P. 16. 

Restraining order that goes beyond the 
prayer of the complaint is improper. 

Leitham v. Cusick, 1 U. 242. 


MISCELLANEOUS: 

It is waste in a tenant for life of real prop- 
erty to tear down a building thereon, although 
it is done with the intention of erecting a 
better one; and such an action may be pre- 
vented by injunction. 

Dooly v. Stringham, 4 U. 107; 7 P. 405. 

Injunction will be granted to restrain col- 
lection of a void tax. 

Kerr v. Woolley, 3 U. 456; 24 P. 831. 

Pettit v. Duke, 10 U. 311; 37 P. 568. 

Armstrong v. Ogden City, 9 U. 255; 34 P. 53. 

Armstrong v. Ogden City, 12 U. 476; Asm: 

19 


Mercur G. M. & M. Co. v. Spry, 16 U. 222; 
62 P. 382. 


The collection of an illegal tax by sale of 
a railroad company’s cars will not be enjoined 
on the ground that a cloud will thereby cast — 
on the company’s realty, though it does not 
affirmatively appear that the personal property 
levied on is of sufficient value to pay the tax, 
as the presumption always is that a levy is 
sufficient to satisfy the demand. 

OQ. S. L. Ky. Co:-v.. Standing, 10) UW. 452see7 
Py 68s 

Appellants owned the alternate sections of 
land through a district forty miles long and 
thirty-six miles wide, which were unfenced, 
and remaining sections of which belonged to 
the government. In an action brought for an 
injunction to restrain defendants from cross- 
ing over said alternate sections and from pas- 
turing their sheep thereon, held, that the facts 
stated in the complaint were not sufficient to 
warrant the granting of the injunction. 

Buford. v. Houtz, 5 Uy 591; 18 BP) 633% at- 
firmed, 133 U: S. 320. 

_Where acts of trespass are repeated, contin- 
uing, and ruinous, or the damage irreparable, 
and the remedy at law is inadequate, injunc- 
tion will lie. 

Strawberry Valley C. Co. v. Chipman, 13 U. 
454; 45 P. 348. 

Where an assessment on the capital stock 
of a corporation has been made by a board of 
directors de jure, and there is no question as 
to any irregularity in the levy, or any want of 
authority on the part of the lawful board to 
make it, the assessment will be valid, and an 
injunction to restrain the collection denied. 
Cen v. Sheep Rock M. Co., 15 U. 484; 49 

Where, by reason of the destruction of the 
record, a party has been prevented from ap- 
pealing, a court of equity may enjoin the ex- 
ecution of the judgment and grant a new trial, 
but not unless it is made to appear that ma- 
terial errors were committed affecting the sub- 
stantial rights of the party seeking relief. 

Bailey v. Stevens, 11 U. 175; 39 P. 828. 

In refusing to permit the board of public 
works of Salt Lake City to act in accordance 
with law, and directing the superintendent of 
waterworks and city engineer to construct im- 
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provements independent of said board, defend- 
ants are acting without authority of law and 
should be enjoined. 

Nelden v. Clark et al., 20 U. 382; 59 P. 524. 

Injunction lies to restrain state superintend- 
ent of public instruction from entering into 
contracts for purchase of school books, when 
law has not been strictly complied with. 

Tanner v. Nelson, 25 U. 226; 70 P. 984. 

injunction does not lie to restrain rival tele- 
phone company from using same number for 
trouble call. 

EM. Bell Tel. Co: v. Ind: Tel. Cov, 31 U.1377T; 
88 P. 26. 

A party basing his right to enjoin another 
from interfering with the use of land, upon 
either adverse user or upon dedication, whether 
express or implied, must plead facts consti- 
tuting such right or claim. 

Farr v. Wheelwright C. Co., 49 U. 274; 163 P. 
256. 

The court may, in a proper case where there 
are both legal and equitable remedies, limit 
the complaining party to his legal remedy, 
especially where the injury may be fully com- 
pensated by damages and where, to do other- 
wise, would inflict an unnecessary expense on 
the wrongdoer. 

Lewis v. Pingree Natl. Bank, 47 U. 35; 151 
P. 558. 

Equity has no jurisdiction to restrain prose- 
cutions for violation of an ordinance prohibit- 
ing the sale of liquor in a ‘‘dry”’ city. 

Hoffman v. Tooele City et al., 42 U. 353; 130 
P61; 

in a boundary dispute where it is claimed 
one of the parties has built over the line, but 
there is uncertainty as to the real line, where 
no injury would result to complaining party 
by granting him what he was entitled to ac- 
cording to his possessory rights, and injustice 
would result if more were given, the doubt 
should be resolved in favor of the party on 
whom unnecessary injury would be inflicted 
by compelling the other to undo what he had 
done, though in good faith and under a claim 
of right. 

Mayor v. Flynn, 46 U. 598; 150 P. 962. 


RAILROADS: 


Injunction may command removal of ob- 
struction on railroad. 

Henderson v. Ogden City Ry., 7 U. 199; 26 P. 
286. 

An injunction at the suit of abutting owners 
will be issued against a street railway which, 
pursuant to a franchise, is proceeding to con- 


_ struct a railway upon a Street already incum- 


bered by two tracks and numerous poles, 
where the tracks already on the street are 
sufficient for the public uses and the new 
track will seriously injure the use of the street 
for ordinary purposes. 

Dooly Block v. S. L. Rapid Transit Co., 9 U. 
els 83 P:)229. 

The owner of land who makes no objection 
to the construction of a railway track thereon 
does not by his mere silence and inaction lose 
the right to obtain an injunction restraining 
the operation of such railway, unless damages 
are paid for the land. 

Coombs v. Salt Lake and Ft. Douglas Co., 9 
U. 322; 34 P. 248. 

In case of a railroad track about to be laid 
in a street and across a sidewalk, without law- 
ful authority, in such a way as to become a 
public and private nuisance, a private citizen 
specially damaged may have the threatened 
damage enjoined. 

Cereghino v. O. S. L. R. R. Co., 26 U. 467: 


73 P. 634. 
6689. (3059.) Notice. 
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Restraining order. 


A switch track which is a part of a general 
railway system, which is not designed for the 
exclusive use of any particular shipper, but 
may be used by all shippers, is a public utility, 
and the operation thereof in the streets, when 
properly authorized, will not be enjoined but 
the extension which runs in private property 
for individual use may be enjoined. 

Stockdale v. Ry. Co., 28 U. 201; 77 P. 849. 


TRESPASS ON MINING PROPERTY: 

Injunction lies to restrain trespass on mining 
property and removal of ores. 

Smith v. Richardson, 1 U. 245. 

Old Tel. M. Co. v. Central S. Co., + U. 3381. 

Leitham v. Cusick, 1 U. 242. 

But not where plaintiff’s title is disputed and 
no action has been brought to establish it at 
law. 

Old Tel. Mining Co. v. Central S. Co., 1 U. 
BEM 

McGregor v. Silver King M. Co., 14 U. 47; 45 
Peaoods 

One tenant in common of mine will not be 
enjoined from working the same at suit of his 
co-tenant, he being pecuniarily able to respond 
in damages. 

Kahn v. Old Tel. Mining Co., 2 U. 138. 

An injunction is a preventive remedy only 
and cannot be invoked to restrain a party 
from doing an act which he has already done. 

Kahn v. Old Tel. Mining Co., 2 U. 13. 

But see-Henderson v. Ogden City Ry., 7 U. 
199; 26 P. 286, and Paragoonah F. & C. Co. v. 
Edwards, 9 U. 477; 35 P. 487. 


The court will not ordinarily exercise the 
summary and extraordinary remedy of injunc- 
tion, except where there is probability of ir- 
reparable injury, inadequacy of pecuniary com- 
pensation, or to prevent a multiplicity of suits, 
where there is reason to fear substantial, se- 
rious, and irreparable damage, for which a 
court of law would furnish no adequate re- 
lief. 

McGregor v. Silver King M. Co., 14 U. 47; 45 
jedan l 


Tihe entering upon defendant’s mining claim 
and the digging of a trench and laying of a 
pipe therein is not such a violation of defend- 
ant’s rights as to entitle him to an injunction. 

Crescent M. Co. v. Silver King M. Co., 17 U. 
444; 54 BP. 244, 

Same case, 14 U. 47; 45 P: 1091. 


INTERFERENCE WITH WATER RIGHTS: 
To compel removal of obstructions from 
canal. 


Paragoonah F. & C. Co. v. Edwards, 9 U. 477; 
35 P. 487. 


To prevent the pollution of waters used for 
irrigation and domestic purposes. 

Crane v. Winsor, 2 U. 248. 

North Point C. I. Co. v. Uta Ra OF 
16 U. 246; 52 P. 168. ee aaa 
_In order to successfully maintain an injunc- 
tion proceeding it must appear that the acts 
of those sued caused the injury, and that if 
such acts are continued, damages will follow. 

West Point Irr. Co. v. Moroni, etc., Ditch 
Co 212296 le Paige 


\ Before an appropriator of water can be en- 
joined for diversion by an appropriator far- 
ther down the stream, it must satisfactorily 
appear that, had the water been allowed to 
pass down the stream, it would have reached 
plaintiff’s ditch. 

Td. 


Application, how made. 


Evidence on hearing. An injunction shall not be granted, except upon notice 
or upon an order to show cause; but, in the meantime, the defendant may be 
restrained until the decision of the court or judge, granting or refusing the 
injunction is rendered. When an order to show cause is granted without no- 
tice, a copy of the pleadings and affidavits upon which it was allowed must 
be served with the order. An application for an injunction or order to show 
cause may be made on verified pleadings, or on verified pleadings and affi- 
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d avits, and the application for the injunction may be heard upon the plead- 
ings, affidavits, and other evidence. Satisfactory cause must be shown for the 


issuance of the injunction or restraining order. 
Cal. C. Civ. P., § 528%, 


«6690. + (3060.) Undertaking, when required. Justification of sureties. 
Failure. On granting a restraining order or an injunction, the court or judge 
must require, except when the state, a county, or a municipal or other public 
_ corporation, or a married woman in a suit against her husband, is plaintiff, 
a written undertaking on the part of the plaintiff, with sufficient sureties, 
to the effect that the plaintiff will pay to the party enjoined such damages, 
_ not exceeding an amount to be specified, as such party may sustain by reason 
_ of the injunction, if the court finally decides that the plaintiff was not en- 
_ titled thereto. Within five days after the service of the restraining order or 
injunction, the defendant may except to the sufficiency of the sureties. If he 

__ fails to do so, he is deemed to have waived all objections to them. When ex- 
cepted to, the plaintiff’s sureties, upon notice to the defendant of not less than 
__ two nor more than five days, must justify before a judge or clerk of the court 
in the same manner as upon bail upon arrest, and upon failure to justify, or if 

_ others in their place fail to justify at the time and place appointe 4, the order 
_ granting a restraining order or an injunction shall be dissolved. If an in- 

_ junction be asked against any person or corporation alleged to be maintaining 
a nuisance, the court may, if it be a proper case therefor, refuse the granting 
of an injunction which would prevent the operation of the business creating 
such nuisance, requiring the defendant, as a condition of such refusal, to exe- 
cute and file with the clerk of the court a bond or undertaking in such amount 
Ss as the court may fix, with sureties approved by the court, conditioned to pay 
to the plaintiff all damages that may be recovered on account of a continuance 


- of the nuisance complained of. Am’d ’03, p. 52. 
. Gall ©. Civ. P., §$ 529%; Justification-of bail on arrest, §§ 6645, 6646. 
- If action dismissed, undertaking delivered to Qualifications of sureties generally, § 7223. 
_ defendant, § 6848. 


ZZ 6691. (3061.) Business of corporation suspended only upon notice. Ex- 
ception. An injunction to suspend the genéral and ordinary business of a 
--—s corporation cannot be granted without due notice of the application therefor 
_ to the proper officer or agent of the corporation, except when the state is a 


party to the proceeding. 
ma Cal. C. Civ. P., § 531°. 


“2 6692. (3062.) Motion to dissolve or modify. Notice. Hearing. If an 
injunction be granted without notice, the defendant, at any time before the 
trial, may apply, upon reasonable notice, to the judge who granted the in- 
junction, or to the court in which the action is pending, or a judge thereof, to 
dissolve or modify the same. The application may be made upon the com- 
__ plaint and the affidavit or affidavits on which the injunction was granted, if 
any were used, or upon affidavits or other testimony on the part of the de- 
fendant, with or without the answer. If the application be made upon afh- 
_ davits, or other evidence on the part of the defendant, but not otherwise, 
the plaintiff may oppose the same by affidavits or other evidence in addition 
to those on which the injunction was granted, and the defendant may then, 
‘in proper cases, introduce rebutting affidavits or other evidence; provided, 
that for the purpose of allowing the plaintiff to introduce further evidence, 
the answer or verification thereto attached shall be deemed an affidavit. 
F Cal. C. Civ. P., § 532%. See Sup. (1889) p. 369. 
4 6693. (3063.) Id. Order dissolving or modifying. If upon such appli- 
cation it satisfactorily appears that there is not sufficient ground for the in- 
junction, it must be dissolved; or if it satisfactorily appears that the extent of 
the injunction is too great, it must be modified. 
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Cal. C. Civ. P., § 583. A restraining order made without jurisdic- 
Where defendants were deprived of posses- tion is void, and may be set aside though made 
sion of mining ground under a restraining or- at the term preceding the making of the mo- 
der improperly issued, the judge who granted tion to set aside. ; 
the same cannot without notice, restore de- Bullion-B. & C. M. Co. v. Eureka Hill M. Co., 
fendants to possession. 5 U. 182; 12 P. 660. rae ‘ 
: j eitham v. Cusick, 1 U. 242. Where the allegations of the complaint an 
: 1 U “246; 52 P. 168 affidavits supporting it are substantially denied 
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TN ae ; 
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and the respective rights of the parties are un- 
certain and indefinite, and it appears that the 
continuance of a restraining order until the 
hearing will work great injury to one of. the 
parties without corresponding benefit to the 
other; held, that the restraining order should 
not continue, if the parties in the meantime 
ean be protected by means of an indemnity 
bond. 

Crescent M. Co. v. Silver King M. Co., 14 U. 
47; 45 P. 1098. . 

Appeal does not stay injunction. 

Ex parte Whitmore, 9 U. 441; 35 P. 524. 

Elliot v. Whitmore, 10 U. 238; 87 P. 459. 

Bullion-B. & C. M. Co. v. Eureka Hill M. Co., 
BReethie 13: PAT. 

Where defendants, who are land owners un- 
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der the canals of a quasi public irrigation dis- 
trict and members thereof, were restrained 
from interferring in any manner with the 
ditches of the district, such decree became 
functus officio on the dissolution of the dis- 
trict, whereupon defendants were remitted to 
their original rights as individual land owners. 

Thompson v. McFarland, 29 U, 455; 82 P. 478. 

Where a defendant in possession of a fund 
is enjoined from disposing of the same, and a 
receiver is appointed for the fund, subsequent 
discharge of a portion of the fund from the 
receivership removed the part discharged from 
the operation of the injunction. 

Com. Nat’l. Bank v. Page & Brinton, 45 U. 
14° 1495 P5709: 


CHAPTER 22. 
ATTACHMENT. 


6704. (3064.) When and in what cases issued. The plaintiff, at the 
time of issuing the summons, or at any time afterward, may have the property 
of the defendant, not exempt from execution, attached as security for the 
satisfaction of any judgment that may be recovered, unless the defendant give 
security to pay such judgment, as in this chapter provided, in the following 
cases: In an action upon a judgment or upon a contract express or implied, 
which is not secured by any mortgage, or lien upon real or personal property 
situate or being in this state, or, if originally so secured, when such security 
has, without any act of the plaintiff, or of the person to whom the security 


was given, become valueless; against a defendant who— 


1. Is not residing in this state; or, 


2. Stands in defiance of an officer, or conceals himself so that process 


cannot be served upon him; or, 


3. Has assigned, disposed of, or concealed, or is about to assign, dispose 
of, or conceal, any of his property with intent to defraud his creditors; or, 
4. Has departed or is about to depart from the state to the injury of his 


creditors; or, 


5. Fraudulently contracted the debt, or incurred the obligation respect- 


ing which the action is brought. 


Cali CV. Civine. orale. 

Sufficiency of affidavits, notes to §§ 6706, 6128. 

Property exempt from attachment, §§ 6712, 
6923-6927. 

No exemption for non-resident or person 
about to depart except ordinary wearing ap- 
parel, § 6927. 

Causes for attachment shall not be stated in 
the alternative, § 6728. 

Writ of garnishment may be issued when 
attachment issued or thereafter, § 67380. 

Attachment of property of lessee by land- 
lord, §§ 3778-3782. Z 

Fraudulent sales, ete., void, §§ 5135, 5821. 

Fraudulent concealment or disposal of prop- 
erty, a misdemeanor, §§ 8006, 8007. 

May not defeat title of transferee under non- 
negotiable document of title, when, § 5148. 

Will not lie against goods for which nego- 
tiable document of title issued, when, § 5148. 

Will not lie where negotiable warehouse re- 
ceipt is issued unless surrendered, § 6225. 


Under the facts stated; held, that the right 
of stoppage in transitu prevailed over the at- 
tempted levy by an attachment: 

Kissel v. U. P. Ry. Co., 6 U. 128; 21 P. 499. 

Plaintiff brought suit on a note not asking 
foreclosure of the mortgage, and obtained a 
writ of attachment on defendant’s property 
on an affidavit that the mortgage had become 
nugatory by the act of the defendant; held, 
that such action was a waiver of the mortgage 
lien. 
ae v. Reybould, 4 U. 357; 10 P. 481, 11 P. 
510. 

Whatever motive or malice prompts the 
bringing of an attachment suit, and though 
it terminates in favor of defendant, no action 


will lie unless the attachment was sued out 
Without probable cause. N 

Cahoon v. Hoggan, 31 U. 74; 86 P. 763. 

Hamer vy. First N. Bank, 9 U. 215; 33 P. 941. 
_ One who claims the attached property may 
intervene in the attachment suit and have his 
rights determined but he cannot question the 
regularity and validity. of the attachment. 


eae etc. v. Hechler, 44 U. 64:°138 BP: 
Under § 6323, the sale of chattels in the 


vendor’s possession without a delivery and ac- 
tual and continual change of possession is 
Such a fraud as permits the issuance of an at- 
tachment irrespective of any actual intent 
to defraud. 
econ Co-op. v. Allen, 40 U. 575; 123 P. 

Mortgaging property pursuant to an agree- 
ment to secure an accommodation indorser of 
the mortgagor’s note is not a fraudulent dis- 
position of the property so as to permit an 
attachment. 

Godbe v. Allen, 8 U. 117; 29 P. 881. 
: If the res are in the state, the court has 
jurisdiction. 

Thum v. Pingree, 31 U. 348; 61 P. 18. 

An attachment proceeding is essentially one 
in rem. 

Bristol v. Brent, 36 U. 108; 103 P. 1076. 

Griffin v. Howell, 38 U. 357; 118 P. 326. 
fone phe court nas jurisdiction of the de- 

,» the proceeding is i 

personal Se ng is in the nature of a 


Where property alleged to belong to defend- 


ant was released from attachment on i 
‘el a claim- 
ant depositing a sum of money to secure plain- 


Pema» 
ee ae AP 


‘tiff’s recovery, if any, and the property was 


thereupon returned to the claimant, the court 
in which the attachment was pending had no 


_jurisdiction, on motion, to enter an order dis- 


charging the same or releasing the deposit on 
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affidavits of the claimant that the property at- 
tached and deposit made in lieu thereof be- 
longed to him and not to the attachment de- 
fendant. 

Larsen v. Richards, 43 U. 196; 134 P. 583. 


6705. (3065.) Attachment before maturity of claim. Judgment. A 
creditor may bring an action on his claim before it is due and have an attach- 
ment against the property of the debtor in the cases mentioned in subs. 3, 4, 
and 5 of the next preceding section, and the property attached, or its proceeds, 
after its disposition as provided in §$§ 6718, 6719, may be held subject to the 
judgment thereafter to be rendered; but no judgment shall be rendered 
thereon until such obligation shall, by its terms, become due. 


; eroepent against garnishee for debt not due, the fraud. Fraud cannot be alleged in general 
é terms. 

Where an attachment is issued on a debt not Claflin Co: v. Simon, 18 UW... 153; 55 P. 376. 
due, the complaint, to constitute a proper plead- Selz, Schwab & Co. v. Tucker, 10 U. 132; 37 
ing, must contain in addition to the allegations P. 249. 
of fraud, a statement of the facts constituting 


6706. (3066.) Affidavit required. Contents. The clerk of the court 
shall issue the writ of attachment upon receiving an affidavit by or on behalf 
of the plaintiff, which shall be filed, setting forth: 

1. That the defendant is indebted to the plaintiff, specifying the amount 
of such indebtedness as near as may be over and above all legal counter- 
claims, and whether upon a judgment or an express or implied contract, and 
that the payment of the same has not been secured by any mortgage or lien 
upon real or personal property, or any pledge of personal property, situate 
or being in this state; or, if originally so secured, that such security has, 


without any act of the plaintiff, or the person to whom the security was 


given, become valueless; and that the same is an actual bona fide existing 
demand due and owing from the defendant to the plaintiff ; 

2. And in all cases that the attachment is not sought and the action is 
not prosecuted to hinder, delay, or defraud any creditor of the defendant, 
and also specifying one or more of the causes set forth in § 6704 as the ground 


of the attachment. 


CaleC. Givse Pr.) 8 b3St- 

Causes for attachment not to be stated in 
alternative, § 6728. 

Provisions liberally construed, § 6728. 

Sufficiency of affidavit, note to § 67%. 

Unlawful to issue writ before filing of affi- 
davit, or when affidavit does not substantially 
conform to this section, § 8512. 

Affidavit showing an express contract for 
direct payment of money in the general state- 
ment of how the debt accrued, and that it is 
the same demand sued for, is sufficient. 

Bowers v. London Bank of U., 3 U. 417; 4 P. 
225. 

Amount stated in writ must conform to 
amount alleged in complaint. 


When letters ‘ss’ are omitted, county being 
stated, affidavit is not defective. 
rare es & N. Mer. Co. v. Glenn, 6 U. 139; 21 

Affidavit that ‘‘defendant has disposed of 
and concealed, and is about to assign, dispose 
of, and conceal’ his property, etc., is good. 

McCord & Nave Mer. Co. v. Glenn, 6 U. 
139: 21 BP. 500: 

Deseret Bank v. Little, R. & Co., 138 U. 265; 
44 P. 930. 

An allegation in the language of the statute 
under § 6704, sub. 3, held sufficient. 

Johnson v. Emery, 31 U. 126; 86 P. 869. 

An attachment rests on the affidavit, not the 
complaint. 


eee 


Id. Griffin v. Howell,. 38 U 357; 113 PB. 326. 


6707. (3067.) Id. Undertaking required. Before issuing the writ, the 
clerk must require a written undertaking on the part of the plaintiff, with 
sufficient sureties, in a sum not less than the amount claimed by the plaintiff, 
but in no case shall an undertaking be required exceeding $10,000 nor less 
than $200 in amount. The condition of such undertaking shall be to the 
effect that if the defendant recover judgment, or if the attachment be wrong- 
fully issued, the plaintiff will pay all costs that may be awarded to the de- 
fendant, and all damages which he may sustain by reason of the attachment, 


not exceeding the sum specified in the undertaking. 


1. C. Civ. P., § 539%. Undertaking may be amended. 
re tion Wr iersn undertaking delivered to pe ea & Nave Mer. Co. v. Glenn, 6 U. 139; 


P. 500. 
6848. 
Seat eniians of sureties generally, § 7223. Amount of undertaking within limits pre- 


tyship, 1201, 1208-1216. Scribed is in discretion of the clerk. 
Corporate suretyship, §§ Powers vy. London B. of U., 3 U. 417; 4 P. 225. 


6708. (3068.) Exception to sureties. Justification. Within five days 
after the levy of the attachment, the defendant may except to the sufficiency 
of the sureties. If he fails to do so, he is deemed to have waived all objections 
to them. When excepted to, the plaintiff’s sureties, upon notice to the de- 
fendant of not less than two nor more than five days, must justify before a 
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judge of the district.court, or before the clerk, thereof, and upon failure to 
justify, or if others in their places fail to justify, at the time and place ap- 
pointed, the clerk or judge shall issue an order vacating the writ of attach- 


ment, 


(CEily (Ch Oia. Bete ate BENE oa 
Justification of sureties on civil arrest, § 6616. 


6709. (3069.) Writ directed to sheriff. Contents. To different counties. 
The writ must be directed to the sheriff of any county in which property of 
such defendant may be, and must require him to attach and safely keep all 
the property of such defendant within his jurisdiction not exempt from execu- 
tion, or so much thereof as may be sufficient to satisfy the plaintiff’s demand, 
the amount of which must be stated in conformity with the complaint, unless 
the defendant give him security by the undertaking, of at least two sufficient 
sureties, in an amount sufficient to satisfy such demand, besides costs, or 1n 
an amount equal to the value of the property which has been or is about to be 
attached, in which case to take such undertaking. Several writs may be is- 
sued at the same time to the sheriffs of different counties; and the plaintiff 
may have other writs of attachment as often as he may require at any time 


before judgment. 


Cal) C..Cive By, $1540: Property exempt from attachment, §§ 6712, 
Undertaking to release attachment, § 6725. 6923-6927. e 
Writ, how executed, § 6713, and note. 


6710. (3070.) Return to be made within twenty days. The officer mak- 
ing the service must return the writ of attachment with the summons, if is- 
sued at the same time, otherwise within twenty days after its receipt, with a 


certificate of his proceedings indorsed hereon or attached thereto. 
Cal. C. Civ. P., § 559%. 
Inventory of property to be returned with writ, § 6717. 


6711. (3071.) Writs to be executed in order received. When there are 
several attachments against the same defendant, they shall be executed in 
the order in which they were received by the officer. 

Ohio, § 5527; Kan. (1889) § 4279. Goddard v. Parsons, 12 U. 376; 42 P. 11384. 


6712. (3072.) Defendant’s property not exempt may be attached. The 
rights or shares which the defendant may have in the stock of any corporation 
or company, together with the interest and profits thereon, and all debts due 
such defendant, and all other property in this state of such defendant not 
exempt from execution, may be attached, and, if judgment be recovered, be 
sold to satisfy the judgment and execution. 


Calis. Cive B18: S41. No exemption, except of wearing apparel, for 
Property exempt, §§ 6923-6927. non-resident or one about to depart, § 6927. 


6713. (3073.) Writ, how executed. The officer to whom the writ is di- 
rected and delivered must execute the same without delay, and if the under- 
taking mentioned in § 6709 be not given, as follows: 

1. Real property, standing upon the records of the county in the name 
of the defendant, must be attached by filing with the recorder of the county 
a copy of the writ, together with a description of the property attached and 
a notice that it is attached, and by leaving a similar copy of the writ, descrip- 
tion, and notice with an occupant of the property, if there is one; if not, then 
by posting the same in a conspicuous place on the property attached. 

2. Real property or an interest therein belonging to the defendant and 
held by any other person, or standing on the records of the county in the 
name of any other person, must be attached by filing with the recorder of 
the county a copy of the writ, together with a description of the property and 
a notice that such real property and any interest of the defendant therein 
held by or standing in the name of such other person, naming him, are at- 
tached; and by leaving with the occupant, if any, and with such other person 
or his agent if known and within the county, or at the residence of either, if 
within the county, a copy of the writ, with a similar description and notice 
If there is no occupant of the property, a copy of the writ, together with Stel 
description and notice, must be posted in a conspicuous place upon the prop- 
erty. The recorder must index such attachment when filed, in the names both 


as 
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ce Of the defendant and the person by whom the property is held, or in whose 
ames it stands on the records. 
__3. Personal property capable of manual delivery must be attached by 
taking it into custody. 

4. Upon cattle, horses, or sheep running at large and commonly known i 
_ as range stock, between the Ist day of November and the next succeeding 15th me 
day of May, by the sheriff’s filing with the recorder of the county in which 
such property is running at large, a notice as hereinbefore described, speci- 
fying the number as nearly as may be and containing a description of such 
stock by marks and brands; and such levy shall be equally valid and effectual a 
as if such cattle, horses, or sheep had been seized and the possession and con- ‘i 
trol thereof retained by the officer. The recorder shall receive and file all : 
such notices, numbering the same consecutively, and must keep the same in aa 
his office in regular and orderly file, and shall make an entry thereof in his a 
record of chattel mortgages. Notwithstanding the provisions of this subdi- 
vision, an attachment may, by direction of the plaintiff or his attorney, be 
levied upon the property mentioned in this subdivision by taking the same 


into custody ; but if additional costs are made by such levy, the same shall not a3 
be allowed to the plaintiff, if, in the judgment of the court, the taking of the Ae 
property into the custody of the sheriff was unnecessary. . ‘K 

5. Stocks or shares, or interest in stocks or shares, of any corporation : a 
or company, must be attached by leaving with the president, or other head a 


pot the same, or the secretary, cashier, or other managing agent thereof, a 
copy of the writ, and a notice stating that the stock or interest of the defend- 
ant is attached in pursuance of such writ. 


6. Debts and credits and other personal property not capable of manual 
delivery must be attached by leaving with the person owing such debts, or tha 
having in his possession, or under his control, such credits or other personal We 
property, or with his agent, a copy of the writ and a notice that the debts res 
owing by him to the defendant, or the credits or other personal property in his a 


possession or under his control belonging to defendant, are attached in pursu- a o 
ance of said writ. 


Carlee Cl, Ce, 8" 542%: 
6262", Mont. Civ. P., § 940. 
Attachment of mortgaged personal property, 


N. Dak. (1895) § 


sheriff unless by interference in some way 
they make themselves liable. 
Munns v. Loveland, 15 U. 250; 49 P. 748. 


§ 476. An officer who seizes property in the hands a 
Delivery of property subject to claims, § of the debtor may justify under the execution a 
6716. f or process, but when he takes property from a aig 
Plea when sied for conversion, § 6620. third person who claims to be the owner ae 
To excuse omission of sheriff, directions of thereof, if on execution, he must show the yes 
party or attorney must be in writing, § 1517. judgment and execution; if on attachment, if if 


Decisions on wrongful levy and sale under 
execution, note to § 6928. 

An officer has no right to make use of a 
tenement of another in which to store prop- 
erty attached by him, without the assent of 
the occupant. A possession by the officer 
longer than is reasonably necessary to re- 
move the goods or take an inventory is an 
abuse of his authority, and renders him a 
trespasser ab initio. 

Snell v. Crowe, 3 U. 26; 5 P. 522. 

A railroad corporation is subject to garnish- 
ment in Utah for wages of an employe earned 
in Idaho. 

Losee v. McCarty, 5 U. 528; 17 P. 452. 

Serving copy of writ on person in charge of 
personal property insufficient—it must be 
taken into custody. 

Kiesel v. U. P. Ry. Co., 6 U. 128; 21 P. 499. 

Court cannot direct sheriff how or upon what 
to levy. 

Northwestern W. & F. Co. v. S. L. Copper 
Mfg. Co., 11 U. 404; 40 P. 702. 

Attaching creditors not liable for acts of 


6714. 


an indebtedness, the writ of attachment, and 
the proceedings on which it was based. 

Newton v. Brown, 2 U. 126. 

Same case, 1 U. 287. 

Snell v. Crowe, 3 U. 26; 5 P. 522. 

Jones \v.. MeQueen,. 13 Us i783 45) Pe 202. 

Where property is found in the possession 
or offices having lawful authority to issue it, 
and the writ under which the levy was made 
and the property seized was issued by a court 
or officer having lawful authority to isuue it, 
and is in lawful form, the officer may justify 
the levy by producing the writ. 

Munns v. Loveland, 15 U. 250; 49 P. 748. 

An attaching creditor, as well as a receiver, 
has an insurable interest in the property at- 
tached. 

McLaughlin v. Park City Bank, 22 U. 473; 
Goumlnoo 

A service of a writ, as provided in sub. 6, 
only prevents the debtor from disposing of 
the property, and confers no jurisdiction on 
the court to dispose of it. 

ColenvaWitanals ugar CO., oom Wiel 48)" noobs 
681. @ 

Bristol v. Brent, 36 U. 108; 103 P. 1076. 


(3074.) Attachment of property in hands of third person, on writ- 


4 ten order. Upon receiving information in writing from the plaintiff or his 
1 attorney that any person has in his possession or under his control any credits 
or other personal property belonging to the defendant, or is owing any debt 
to the defendant, the officer making the service must serve upon such person a 


hy ak MO To San ENG a : 
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copy of the writ, and a notice that such credits or other property or debts, as 


the case may be, are attached in pursuance of such writ. 
Cals @y Civ.) b.5 2S) 543; Priorities in a case under this statute de- 


Garnishment statutes, §§ 6730-6753. j termined. : 
Delivery of property when subject to claim Remington v. Ti Ue LSiey Somes 228 


of third party, §§ 476, 6716. 

6715. (3075.) Id. Person served liable for property attached. All per- 
sons having in their possession or under their control any credits or other 
personal property belonging to the defendant, or owing any debts to the de- 
fendant at the time of service upon them of a copy of the writ and notice, 
shall be, unless such property be delivered up or transferred, or such debts 
be paid to the officer, liable to the plaintiff for the amount of such credits, 
property or debts, until the attachment be discharged, or any judgment re- 


Weber, 


covered by him be satisfied. 

Caleu Cs Civ Pi) $5 544: 

Officer’s receipt is a discharge, § 6718. 

Municipal corporations now subject to at- 
tachment and garnishdment, § 6754. 

Answer of municipal corporations conclu- 
Sive, § 6755. é 

Where it is sought to subject a debtor’s in- 
terest in partnership property to the payment 
of his individual debts, the safer and better 
way is to proceed by trustee process or proc- 
ess of garnishment. 

Snell v. Crowe, 3 U. 26; 5 P. 522. 

Corporations under laws of United States 
but doing business in Utah may be garnished 
in Utah for wages of employe, though earned 
outside the state. 

Losee v. McCarty, 5 U. 528; 17 P. 452. 

Where the judgment debtor has died, an 
order upon a garnishee to pay money upon 
executions issued after the death of such 
debtor is absolutely void. 

Weaver v. Pickard, 7 U. 296; 26 P. 581. 


If garnishee refuses to deliver property of 
defendant to officer and claims a lien thereon, 
and plaintiff neither satisfies the lien nor in- 
demnifies officer to take possession of property 
and contest lien, the responsibility of officer 
ceases with the return of the writ into court. 

Goddard v. Parsons, 12 U. 376; 42 P. 1134. 

A municipal corporation cannot be gar- 
nisheed in suit between private parties, nor 
ean it waive this exemption from garnish- 
ment process. 


Van Cott v. Pratt, 12 U. 209:—-39 BP. 827. 

Chamberlain v» Watters, 10 U. 298; 37 P. 
566. 

Officer is not liable if after garnishee has 
sold sufficient property to satisfy his lien, 
officer levies upon and sells balance in pur- 
suance.of execution duly issued to him in an- 
other action, and applies proceeds on judg- 
ment therein. 

Id. 

Appellant obtained a judgment against de- 
fendants, whose indebtedness on the judg- 
ment thus obtained was attached by a judg- 
ment creditor of appellant and paid by defend- 
ants to the sheriff; held, that such attachment 
was valid under this section. 

Snelson v. Harris, 14 U. 495; 48 P. 480. 

Where a bank holding funds belonging to 
a judgment debtor refused to surrender such 
funds to an officer upon a service on it of the 
execution issued upon the judgment obtained 
by the intervenor against the judgment debtor, 
intervenor could bring an action against the 
bank to recover such money by intervening 
in a pending action by the judgment debtor 
against the bank. 

Wheelwright v. Copper Natl. Bank, 42 U. 
BCP als) IES, ~ BY. 

An attachment of a credit prevents the 
debtor from disposing of the property while a 
garnishment requires him to answer, and 
places the debt in the custody of the law. 

Bristol v. Brent, 36 U. 108; 103 P. 1076. 


6716. (3076.) Id. Examination of defendant and others. Order for de- 
livery. Any person owing debts to the defendant, or having in his possession 
or under his control any credits or other personal property belonging to the 
defendant, may be required to attend before the court, or judge, or a referee 
appointed by the court or judge, and be examined on oath respecting the 
same. The defendant may also be required to attend for the purpose of giving 
information respecting his property, and may be examined on oath. The 
court or judge may, after such examination, order personal property capable 
of manual delivery to be delivered to the officer on such terms as may be just, 
having reference to any liens thereon or claims against the same, and a 
memorandum to be given of all other personal property, containing the 
amount and description thereof. 

Calm@aGiy., Pb. 08 545: 
Similar provisions in proceedings supplemen- 
tary, §§ 6956. 

6717. (3077.) Officer to make inventory. Statement of person served. 
The officer making the service must make a full inventory of the property at- 
tached and return the same with the writ. To enable him to make such re- 
turn as to the debts and credits attached, he must request, at the time of serv- 
ice, the party owing the debt, or having the credit, to give him a memorandum 
stating the amount and description of each; and if such memorandum be re- 
fused, he must return the fact of refusal with the writ. The party refusing to 
give the memorandum may be required to pay the costs of any proceeding 
taken for the purpose of obtaining information respecting the amount and 
description of such debt or credit. 

Cal. ©. Civ. P:; .§ 546: Return of writ, § 6710. 


6718. (3078.) Perishable property to be sold. Proceeds. Officer tovesls . 


Attachment of mortgaged property, § 476. 
Garnishee may deduct sums due him, § 6742. 
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zz lect debts. Receipt. If any of the property attached be perishable, the of- 


ficer must sell the same in the manner in which such property is sold on ex- 


: ecution. The proceeds and other property attached by him must be retained 
by him, to answer any judgment that may be recovered in the action, unless 


sooner subjected to execution upon another judgment recovered previous to 
issuing the attachment. Debts and credits attached may be collected by him. 


The receipt of the officer is a sufficient discharge for the amount paid. 
Cal. C. Civ. P., § 547*. 
ff defendant recovers judgment, proceeds and property delivered to him, § 6723. 


6719. (3079.) Sale of property when interests subserved thereby. Or- 
der. Whenever property has been taken by an officer under a writ of attach- 
ment, and it is made to appear satisfactorily to the court or a judge thereof 
that the interest of the parties to the action will be subserved by a sale there- 
of, the court or judge may order such property to be sold in the same manner 
as property is sold under an execution, and the proceeds to be deposited in the 
court, to abide the judgment in the action. Such order can be made only upon 
notice to the adverse party or his attorney, in case such party has been per- 


sonally served with a summons in the action. 
Cal. C. Civ. P., § 548. 


6720. (3080.) Judgment, how satisfied. Sale, notice of. If judgment 
be recovered by the plaintiff, the officer must satisfy the same out of the prop- 
erty attached by him which has not been delivered to the defendant, or a 
claimant, as hereinbefore provided, or subjected to execution on another judg- 
ment recovered previous to the issuing of the attachment, if it be sufficient 
for that purpose: 

1. By paying to the plaintiff the proceeds of all sales of perishable prop- 
erty sold by him, or of any debts or credits collected by him or so much as 
shall be necessary to satisfy the judgment; 

2. If any balance remains due, and an execution shall have been issued 
on the judgment, he must sell under the execution so much of the property, 
real or personal, as may be necessary to satisfy the balance, if enough for that 
purpose remains in his hands. Notice of the sales must be given, and the sales 
conducted as in other cases of sales on execution. 


Cale Gs Civ. Ps $7550. pursuant to the order is a nullity. The order 
Appeal does not continue attachment in of sale is in the nature of a judgment and 
force unless undertaking given, § 7005. cannot be set aside only by formal proceed- 
Where a judgment is had and an order of ings for that purpose. 
sale is issued for the attached property, an Newell v. Third Dist. Court., 37 U. 418; 


order recalling the special execution issued Nes 124, salalPl 

6721. (3081.) Id. Deficiency. Collected as upon execution. Redelivery. 
If, after selling all the property attached by him remaining in his hands, and 
applying the proceeds, together with the proceeds of any debts or credits col- 
lected by him, deducting his fees, to the payment of the judgment, any balance 
shall remain due, the officer must proceed to collect such balance, as upon an 
execution in other cases. Whenever the judgment shall have been paid, the 
officer, upon reasonable demand, must deliver over to the defendant the at- 
tached property remaining in his hands, and any proceeds of the property at- 


tached unapplied on the judgment. 
Cals C. Civ. P., § 551. 


6722. (3082.) Action on defendant’s undertaking. If the execution be 
returned unsatisfied, in whole or in part, the plaintiff may prosecute any un- 
der taking given pursuant to § 6709, or § 6725, or he may proceed as in other 


cases upon the return of the execution. 


CalweGwCiva Ps, $ 552. ' 
Proceedings supplementary to execution, §§ 6955-6964. 


6723. (3083.) Preceedings when defendant recovers judgment. If the 
defendant recovers judgment against the plaintiff, any undertaking received 
in thé action, all the proceeds of sales and money collected by the officer, and 
all the property attached remaining in his hands must be delivered to the de- 
fendant or his agent; the order of the attachment shall be discharged, and the 


property released therefrom. 
s@ala Cul @iv.ein as) 653: 
If action be dismissed, undertaking delivered to defendant, § 6848. 


6724. (3084.) Application to discharge or modify on giving bond. 
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Whenever the defendant has appeared in the action, he may, upon reasonable 
notice to the plaintiff, apply to the court in which the action is pending, or “ 
the judge thereof, for an order to discharge the attachment, wholly or in part; 


‘ and upon the execution of the undertaking mentioned in the next section, an 


ing 1 hment any or all 
order may be made releasing from the operation of the attac 
of the Se city attached ; and all of the property so released, and all of the 
proceeds of the sales thereof must be delivered to the defendant upon the 


justification of the sureties on the undertaking, if required by the plaintiff. 


i 54. upon the execution of a bond by defendant, 
aes Cre ota Sane to lessor’s liens, to discharge the writ and release the prop- 


omplete remedy, and where erty. : 
Pocids airacbod ana seized goods of defen- Woolley v. Maynes-Wells Co., 15 U. 341; 


dant, the court had power under §§ 6724, 6725, 49 . 647. ? ; : 

6725. (3085.) Id. Undertaking for release. Justification of sureties. 
Before making such order, the court or judge must require an undertaking on 
behalf of the defendant, by at least two sureties, residents and freeholders or 
householders in the state, to the effect that in case the plaintiff recover judg- 
ment in the action, defendant will, on demand, deliver the attached property 
so released to the proper officer, to be applied to the payment of the judgment, 
or, in default thereof, that the defendant and sureties will, on demand, pay to 
the plaintiff the full value of the property released. The court or judge mak- 
ing such order may fix the sum for which the undertaking must be executed, 
and if necessary, in fixing such sum, to know the value of the property re- 
leased, the same may be appraised by one or more disinterested persons, to be 


appointed for that purpose. The sureties may be required to justify before 


the court or judge, and the property attached cannot be released from the at- 


tachment without their justification, if the same be required. 
Cal. C. Civ. P., § 555. Qualifications of sureties generally, § 7223. 
Undertaking to prevent attachment, § €709. 


6726. (3086.) Motion to discharge writ for irregularity. The defend- 
ant may also, at any time, either before or after the release of the attached 
property, or before any attachment shall have been actually levied, upon rea- 
sonable notice to the plaintiff, apply on motion to the court in which the ac- 
tion is brought, or to the judge thereof, for the discharge of the writ of at- 


tachment, on the ground that the same was improperly or irregularly issued. 


Caley Cow Civ. eels DOO. 

Sufficiency of affidavit, note to § 6706. 

In proceedings to discharge an attachment, 
it is first incumbent upon the defendant to 
negative the cause assigned for suing out the 
writ, and after this the burden is on the plain- 
tiff. 

Godbe-Pitts Drug Co. v. Allen, 8 U. 117; 29 
. 881 


i2 

Deseret Bank v. Little, R. & Co., 18 U. 265; 
44 P. 930. 

Notice of motion to discharge an attachment 
should specify particularly the grounds of the 
motion. 

punit v. Park City Bank, 10 U. 294; 37 P. 
56 


Same case, 11 U. 427; 40 P. 707. 

A verified motion made on information and 
belief, without any affidavit, to dissolve an 
attachment, the affidavit for the latter being 
positive, is insufficient; and it is not error to 
exclude parol testimony offered by defendant in 
support of the motion. 

Barnhart v. Foley, 11 U. 191; 39 P. 823. 

Where an affidavit offered to sustain an at- 
tachment is vague and there is no intrinsic 
evidence in aid of it, the motion to discharge 
will be sustained. 

Deseret Nat. Bank v. Little, R. & Co., 13 
Wis 2655" 44. PP. 1:9380. 


The court will not decide whether property 
levied on is personalty or so fixed to realty as 
to be appurtenant to it. 

Northwestern W. & FE. Co. v. S: I. @. Cop= 
per Mfg. Co., 11 U. 404; 40 P. 702. 

ia order dissolving attachments is appeal- 
able. 

Bristol v. Brent, 35 P. 218; 99 P. 1000. 


Where property alleged to belong to the de- 
fendant was released on claimant depositing 
cash to secure plaintiff's recovery, if any, and 
the property thereupon returned to claimant; 
held, there was no jurisdiction on motion to 
enter an order discharging the same or re- 
leasing the deposit on an affidavit by claimant 
that the property attached and cash deposited 
belonged to him, and not to the defendant. 

Larson v. Richards, 43 U. 196; 184 PB. 588. 


The dissolution of the attachment on defen- 
dant’s special appearance does not divest the 
court of jurisdiction to proceed further. 

Griffin v. Howell, 38 U. 357; 113 P. 326. 


_ One who claims the attached property may 

intervene in the attachment suit and have his 

rights determined, but he cannot question the 

regularity and validity of the attachment. 

ree ete. ‘v.. Hechler, 44.0. (64;)/198 ps 
ov. 


6727. (3087.) Id. When made upon affidavits. If the motion be made 
upon affidavits on the part of the defendant, but not otherwise, the plaintiff 
may oppose the same by affidavits, or other evidence, in addition to those on 


which the attachment was made. 
Cal. C. Civ. P., § 557. 
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Iowa, McClain’s An. C. (1888) § 4246*. 

Liberal construction, ete., in garnishment 
proceedings, § 6752. 
__ Provisions of statutes to be liberally con- 
strued, §§ 5839, 6596. 

Errors and defects disregarded if not affect- 
ing substantial rights, §§ 6622, 6968. 

a eary of affidavits, notes to §§ 6706- 

Amount of plaintiff’s claim stated in the 
writ must conform to statement in the com- 
Difference between amount stated in 
writ and affidavit is not fatal. 

Bowers v. London Bank of Utah, 8 U. 417; 4 


avit, bond, writ, or other proceeding ; and no attachment shall be quashed, 
dismissed, or the property attached released, if the defect in any of the pro- 
ceedings has been or can be amended so as to show that a legal cause for the 
achment existed at the time it was issued; and the court shall give the 
plaintiff a reasonable time to perfect such defective proceedings, The causes 
for attachment shall not be stated in the alternative. 


Amendment of clerical error in complaint 
held not to discharge lien of attachment. 

Barton v. South Jordan Co-op., 10 U. 346; 
37 P. 576. 

That grounds for attachment are stated con- 
junctively is not objectionable; at any rate, 
not when the facts as stated might be true. 

Des. Bk: v. Little R. Co., 13 U. 265; 44 P. 930. 

Allegation in language of s.atute under sub. 
8 of § 6704 not defective. 

Johnson v. Emery, 31 U. 126; 86 P. 869. 

Attachmer+ statute liberally construed. 

Cole v. Lia. “ugar Co., 35 U. 148; 99 P. 681. 

Where the revurn in garnishment was not 


Maurer. 225, attacked below on the ground that it did not 
_ An undertaking for an attachment failing to show proper service on the garnishee which 
_ state that “if the attachment be wrongfully is- is the ground of the decision on appeal, so 
sued, the plaintiff will pay all costs that may the plaintiff had no opportunity to cure the 
be awarded to the defendant and all damages defect by amendment; judgment discharging 
_ which he may sustain by reason of the at- the garnishee will not be affirmeu uncondi- 
__-tachment,’’ may in the discretion of the court tionally but proceedings will be remanded with 
be amended by inserting the same. instructions to vacate the order of discnarge 
— . McCord Mer. Co. v. Glenn, 6 U. 139; 21 P. and permit an amendment. 
pee 500, Bristol v. Brent, 86 U. 108; 103 P. 1076. 


6729. (3089.) Order releasing real property to be filed. Whenever an 


nig 


order has been made discharging or releasing an attachment upon real prop-. 


erty, a certified copy of such order must be filed in the office of the county re- 


4 


__ corder in which the notice of attachment has been filed, and be indexed in like 


ee tanner. 

mee Cal. C. Civ, P., § 559*. 

7 Sheriff to release on record attachment of realty, § 1501. 

aa CHAPTER 23. 
a GARNISHMENT. 

q : 

2 6730. (3090.) Garnishment issuable with attachment or afterward; or 
upon commencement of action in certain instances. At the time of issuing a 
- _— writ of attachment in an action, or at any time thereafter, the plaintiff may 


have a writ of garnishment issue, and thereupon attach the credits, effects, 
debts, choses in action, and other personal property of the defendant in the 
: possession or under the control of any third person, as garnishee, for the se- 
curity of any judgment the plaintiff may recover in such action against the 
defendant; but any indebtedness owing to a defendant not personally served 
in this state with summons, when such indebtedness arises and is payable out- 
side the state, shall not be subject to attachment, garnishment, or execution, 
except in cases where the plaintiff is a citizen of this state and sues in his own 
; right, and not as an assignee; but in such cases these facts must affirmatively 
appear by affidavit served with the writ of attachment or garnishment. lf 
such facts do not appear, then the garnishee shall be under no liability on ac- 
count of such writ of attachment or garnishment. Where the indebtedness 
arises outside of the state the presumption is that it is payable outside of the 
» “state. It is further provided that, upon the commencement of any personal 
action arising upon a contract, express or implied, or upon any judgment or 
decree already obtained, the plaintiff may obtain a writ of garnishment by 
making and filing with the justice of the peace in a justice court, or with the 
clerk of the court in which said action was brought, an affidavit stating that 
he has good reason to believe and does believe that any certain person, firm, 
or corporation, private or public, has property, money, goods, chattels, credits, 
or effects in his or its hands or under his or its control belonging to the de- 
fendant or defendants, or any or either of them, or that such person or pers 
‘sons, firm, or corporation is indebted to the defendant ; that the defendant is 


a 
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indebted to him or it on such contract, judgment, or decree sued upon, and 
that he is justly apprehensive of the loss of the same unless writ of garnish- 
ment issue. The garnishee thereupon is liable to the plaintiff from the time 
of the service of such writ to the amount of the aforesaid property or indebt- 
edness belonging or due to the defendant, and shall make answer to the writ 
as provided by law. Before issuing said writ of garnishment, the justice or 
the clerk must require a written undertaking on the part of the plaintiff, with 
sufficient sureties, in a sum not less than double the amount claimed by the 
plaintiff, but in no case shall the undertaking required exceed $10,000 or be 
less than $50 in amount. The condition of said undertaking shall be to the 
effect that if the defendant recover judgment, or if a writ of garnishment be 
wrongfully issued, the plaintiff will pay the defendants all costs that may be 
awarded to the defendants, and all damages which he may sustain by reason. 
of the issuance of the said writ of garnishment, not exceeding the sum speci- 
fied in the undertaking. If the defendant is a non-resident of the state, said 
fact must be set forth in the affidavit. Further and subsequent or supple- 


mental proceedings may be had as herein elsewhere provided. 
Am’d 1), polls isp 16s 


Cole Milis” An. (C. 
Attachment, § 6704. 

Attachment of property of debtor in hands 
of third parties, §§ 6714-6716. 

Municipal corporations subject to garnish- 
ment, § 6754. 

Garnishment statutes are 
strued. 

Molen. Wtah-l. Sugar -Co., 35° U, 148:599).P> 
681. 

Garnishment proceedings are in aid of the 
main action. 

Bristol v. Brent, 35 U. 213; 99 P. 1000. 

The court may issue the writ of garnishment 


(1896) § 118. 


liberally  coytf- 


An attachment of a credit prevents the 
debtor from disposing of the property, while 
a garnishment requires him to answer, and 
places the debt in the custody of the law. 
Bristol v. Brent, 36 -U. 108; 103 P. 1076. 
“wis ve. Utah) Sugar” om) SbeUeatescmoome es 


681. 

Prior to the amendment of 1913 it was held 
that the debtor’s debtor could be garnished 
regardless of the residence of the debtor or 
place debt was contracted. 

Bristol v. Brent, 38 U. 58; 110 PB. 356. 

But the amendment lays down a different 
rule. 


only at the time the action is commenced. Mathison v. Rickard, 48 U. 226; 158 P. 787. 


Slaughter v. Robinson, 51 U. —; 172 P. —. 

6731. (3091.) When garnishee ordered to appear. Whenever, in any 
action pending in any court in the state, a writ of attachment has been issued 
and delivered to the proper officer, and the officer after diligent search shall 
not be able to find property of the defendant sufficient to satisfy the claim of 
plaintiff, the officer shall, upon the request of the plaintiff, his agent, or attor- 
ney, summon such person or persons as the plaintiff may direct, as garnishees 


to appear before the court wherein such action is pending. Am'd°’09%p. lie 
Col:, Mills? An. €. (1896) § 119. where the debtor of said person may: be 
A debt that may be enforced in any juris- found and served. 
ale ee 


diction by a person against his debtor may Bristol v. Brent, 38 U. 58; 356. 


also be, by a creditor of such person, at- This decision was rendered before the 
tached by garnishment in any jurisdiction amendment of this section in 1911. 
6732. (3092.) Writ issued by the officer. Form. The writ of garnish- 


ment shall be issued by the officer to whom the writ of attachment is deliv- 
ered, and may be in substance as follows: 


inechecdistrict: court: of sit county, state of Utah. 
Bete , plaintiff, vs. ..........., defendant. 
dbhesstateot Utah towne. , garnishee: 


_You are hereby notified that you are attached as garnishee in the above 
entitled action, and you are commanded not to pay any debt due or to become 


due from yourself to the Said sepa , defendants, or either of them, and that 
you must retain possession and control of all personal property, effects, and 
eioses. in action Of said... 5.2. , defendants, or either of them, in order that 


the same may be dealt with according to law; you are required to answer the 
interrogatories attached hereto within ten days from the date of the service 
of this writ upon you if you are served in the county in which said action js 
brought, otherwise within twenty days from the date of such service. In 


case of your failure within the time aforesaid, the plaintiff may apply to the 
court for relief against you. 


Given under my hand this .............. day of 
Col., Mills’ An. C, (1896) § 120. 


6733... (3093.) Names of garnishees inserted in writ. Service and re- | 
turn. Alias writ. The names of as many individuals, corporations, or other 
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persons as are sought to be charged as garnishees may be inserted in the same 
_— or different writs of garnishment; and the writ shall be served and returned 
by the officer issuing the same, in the same manner as a summons in the ac- 


tion ; and in like manner alias writs may be issued, served, and returned. 


Col., Mills’ An C. (1896) § 121. 

A notice in garnishment proceeding to a 
person as ‘“‘manager’’ is not notice to the 
company of which he is manager. 
apes v. Utah-I. Sugar Co., 35 U. 148; 99 P. 


The return should be endorsed on or an- 


6734. 


nexed to the writ and and should show that 
all has been done which is required by stat- 
ute; there is no presumption that the officer 
has done his duty, the return must show it. 
If the return is defective, it may be amended 
on application. 

Bristol v. Brent, 36 U. 108; 103 P. 1076. 


(3094.) Service and return of writ give court jurisdiction. It 


shall not be necessary for the sheriff to return the writ of attachment before 
serving the writ of garnishment, but the return of the latter writ, showing due 
service on the person therein named as garnishee, shall give the court juris- 


diction to proceed against such garnishee as hereinafter provided. 


Col., Mills’-An. GC. (1896) § 122. 

The garnishee cannot, by voluntary appear- 
ance, waive jurisdicitonal defects so as to 
confer jurisdiction over the res, and where 
the defendant is a non-resident and not per- 
sonally served, jurisdiction must be had over 
the res to render a valid judgment. 

Bristol v. Brent, 36 U. 108; 103 P. 1076;-38 


a notice that the property in the hands of 
the person served belonging to the execution 
debtor is attached, and shoula not be trans- 
ferred, with a request to furnish a statement, 
the court has no jurisdiction to render any 
judgment, as no writ of garnishment was 
served, and the appearance of the attachee 
does not confer jurisdiction. 


ED Sse O P| SHG. Cole v7" Utah-=l.. Sugar Co:, 35 U. 1487299.-e 
When, with a writ of execution, is served 681. 


2 6735. (3095.) Garnishee to answer under cath. Fee. Substance of in- 
terrogatories. The garnishee shall answer the interrogatories in writing 
upon oath or affirmation; but in no case shall the garnishee be required to 
answer any interrogatories unless and until he is paid or tendered by the 
plaintiff in the action or the officer serving the writ a fee of $2, and unless such 
sum is paid or tendered to him or to the person making the answer in his be- 
half, no answer can be required of such garnishee or any person acting for 
him. In case such fee is paid or tendered, it is hereby made the duty of the 
officer serving the writ of garnishment to administer such oath or affirmation 
and to take and return such answer with the writ, or the garnishee after re- 
ceiving the fees aforesaid may answer in like manner before anyone author- 
: ized to administer oaths and affirmations, and in the latter case it shall be the 
duty of the garnishee to file his answer, or to cause the same to be filed, in 
the proper court within the proper time required by the writ, or he shall be 
deemed in default. 
The interrogatories may be in substance as follows: 

: 1. Are you in any manner indebted to the defendants, or either of them, 
either in property or money, and is the same now due? If not due, when is 
the same to become due? State full particulars. 

; Answer. 


2. Have you in your possession, in your charge, or under your control, 
any property, effects, goods, chattels, rights, credits, or choses in action of 
said defendants or either of them, or in which he is interested If so, state 
what is the value of the same, and state fully all particulars. 

Answer. 


3. Do you know of any debts owing to the said defendant, whether due 
or not due, or any property, effects, goods, chattels, rights, credits, or choses 
in action belonging to him, or in which he is interested, and now in the pos- 
session or under the control of others? If so, state the particulars. 

Answer. 


Signature of garnishee. 
I, (insert the name of the garnishee), do solemnly swear (or affirm) that 
the answers to the foregoing interrogatories by me subscribed are true, so 
help me God. 


ee scccececanesnensennascenasracancs-ascnnatancnsensane , 


Signature of garnishee. 
Subscribed and sworn to before me, this ................ day Chilitameldite plore 
The plaintiff may, in his discretion, add other pertinent interrogatories. 


Am’d 205)\p. 30. 
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Col., Mills’ An. C. (1896) § 123*. indebted to the defendant, the defendant may 
The defense that a debt is payable at a par- intervene in the action to establish that the 
ticular place or under special conditions must garnishee is indebted and to establish his 


be set out in the answer. exemption. 
Bristol v. Brent, 38 U. 58; 110 P. 356. Dayton v. Free, 49 U. 221; 162 P. 614. 


Where a garnishee answers that he is not 


6736. (3096.) Property to be delivered to sheriff. Sale. Judgment 
against garnishee. If the answer of the garnishee shows that he has personal 
property of any kind in his possession, or under his control, belonging to the 
defendant, the court shall enter judgment that the garnishee deliver the same 
to the sheriff, and if the plaintiff recover judgment against the defendant in 
the action, such property or so much thereof as may be necessary shall be 
sold as upon execution, and the proceeds applied toward the satisfaction of 
such judgment, together with the costs of the action and proceedings, and if 
there be a surplus of such property, or of the proceeds-thereof, it shall be re- 
stored to the defendant. If the answer shows that the garnishee is indebted 
to the defendant, then, if the plaintiff recover judgment against the defendant 
in the action, the court shall also enter judgment in favor of the defendant for 
the use of the plaintiff against the garnishee for the amount of the indebted- 
ness admitted in the answer; provided, that the judgment against the gar- 
nishee shall not be for a greater sum than is necessary to satisfy the judgment 
of the plaintiff against the defendant, together with costs as aforesaid; and in 
no case shall the garnishee be chargeable with costs unless his answer shall 
be successfully controverted as hereinafter provided. 

Col., Mills’ An. C. (1896) § 124. 


6737. (3097.) Garnishee may deliver property or money. Release. Re- 
turn. In all cases the garnishee, upon making answer, may deliver to the of- 
ficer serving the writ the property belonging to the defendant, together with 
the money due to the defendant, as shown by the answer, and the officer shall 
make return of such property and money with the writ to the court, to be 
dealt with as provided in the foregoing section; and thereupon the garnishee 
shall be relieved from further liability in the proceedings, unless his answer 
shall be successfully controverted as hereinafter provided. | 


Col., Mills’ An. C. (1896) § 125. and does so, he has no defense as against the 
_Similar provision on attachment, §§ 6715, real owner who was not the judgment debtor, 
6718. ; Gets ? nor has the creditor any defense in such suit. 
Where a garnishee, because of jurisdictional Cole v. Utah-I. Sugar Co., 35 U. 148; 99 P 
defects, is not required to pay the money _ 681, , ; ‘ : 


6738. (3098.) Judgment against garnishee on failure to answer. If the 
garnishee, having been duly served with the writ of garnishment and interrog- 
atories, and has been paid or tendered the fee of $2, and the fact of such pay- 
ment or tender is duly certified by the officer who served the writ over his 
official signature, or such fact is made to appear by the person serving the 
writ under oath, by affidavit, and after such payment or tender, when duly 
certified or proved as above provided, the garnishee fails or refuses to answer 
the interrogatories within the time required, the plaintiff may enter a default 
against him and proceed before the court to prove the liability of the gar- 
nishee according to the provisions of this chapter (and in such case the gar- 
nishee, after the payment of the fee of $2 to him and not before, may be 
compelled to give testimony orally as a witness as in other cases), and upon 
a verdict or finding in that behalf the plaintiff may have judgment entered 
the same as if the garnishee had answered according to such verdict or find- 
ing; and if the verdict or finding charge the garnishee with any liability, the 
plaintiff may recover costs of the proceedings against the garnishee but if 
the garnishee answers he shall be discharged without cost; provided that the 
$2 herein required to be paid to the garnishee shall be paid by the 
plaintiff in the action and shall be taxed against the defendant in the original 
action, in cases where the garnishee is found to have credits due the dead 
ant in excess of legal exemptions; and provided, that in cases where the gar- 
nishee is found to have no credits due the defendant, the said $2 shall or be 
taxed against the defendant; provided, that the payment of costs by the de- 
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fendant shall not apply in cases provided for in sub. 7 of § 6925; and, provided 
further, that in the event the garnishee shall be required to appear personally 


— in court to testify he shall, in addition to the fee of $2, receive the usual wit- 


ness fee and mileage, which shall be paid to him in advance if so demanded, 
otherwise shall be taxed as costs in the action. Amd 05, p. 37. 
Col., Mills’ An. C. (1896) § 126*. 


6739. (3099.) Answer to garnishee. Reply. If the garnishee answer, 
the plaintiff may, within ten days after the expiration of the time allowed for 
the filing of such answer, reply to the whole or any part thereof by an affi- 
davit traversing the same; the plaintiff may also in his reply allege any mat- 
ters which would charge the garnishee with liability according to the provi- 
sions of this chapter, and such affidavit may be upon information and belief 
If the plaintiff fail to reply within the time aforesaid, he shall be deemed to 


_ have accepted the answer of the garnishee as true, and judgment may be en- 


tered accordingly. 
Col., Mills’ An. C. (1896) § 127. Answer of public corporation is conclusive, § 
Reply generally, §§ 6590-6592. 6755. 

6740. (3100.) New matter in plaintiff’s reply deemed denied. Trial. 
Judgment. Costs. New matter in the affidavit replying to the answer of the 
garnishee shall be taken as denied or avoided, and the matter thus at issue 
without further pleadings shall be tried in the same manner as other issues 
of like nature, and upon the verdict or finding thereon, judgment shall be en- 
tered the same as if the garnishee had answered according to such verdict or 
finding ; provided, that if the verdict or finding be as favorable to the garnishee 
as his answer, he shall recover costs of the proceeding against the plaintiff, 
otherwise the plaintiff may recover costs against the garnishee. 


Col., Mills’ An. C. (1896) § 128. to appeal, and the judgment requiring the 
Where the judgment debtor was a party garnishee to pay plaintiff an amount, and a 
to the garnishment proceedings, he has the further amount when it became due, was 
right to appeal from the judgment rendered final. 
against a garnishee, though the garnishee Giesy-Walker v. Briggs, 49 U. 205; 162 P. 
was satisfied with the judgment and refused 876. 

6741. (3101.) Third person may be interpleaded. Notice. Proceedings. 
When the answer of the garnishee shall disclose that any other person than 
the defendant claims the indebtedness or property in his hands, and the name 
and residence of such claimant, the court may on motion order that such 
claimant be interpleaded as a defendant to the garnishee action; and that no- 
tice thereof, setting forth the facts, with a copy of such order, in such form 


- as the court shall direct, be served upon him, and that after such service shall 


have been made, the garnishee may pay or deliver to the officer or the clerk 
such indebtedness or property, and have a receipt therefor, which shall be a 
complete discharge from all liability to any party for the amount so paid or 
property so delivered. Such notice shall be served in the manner required for 
service of a summons in a civil action. Upon such service being made, such 
claimant shall be deemed a defendant to the garnishee action, and shall an- 
swer within ten days, setting forth his claim, or any defense which the gar- 
nishee might have made. In case of default, judgment may be rendered which 
shall conclude any claim upon the part of such defendant. 


N. Dak. (1895) § 5397. intervene in the action to estabitsn that the 
Interpleader generally, § 6517. garnishee is indebted and to establish his ex- 
Where a garnishee answers that he is not emption. 

indebted to the defendant the defendant may Dayton v. Free, 49 U. 221; 162 P. 614. 


6742. (3102.) Garnishee may deduct sums due him by either party. 
Record. Every garnishee shall be allowed to retain or deduct out of the prop- 
erty, effects, or credits of the defendant in his hands all demands against the 
plaintiff and all demands against the defendant of which he could have availed 
himself if he had not been summoned as garnishee, whether the same are at 
the time due or not, and he shall be liable for the balance, only after all mu- 
tual demands between himself and plaintiff and defendant are adjusted, not 
including unliquidated damages for wrongs and injuries; provided, that the 
verdict or finding as well as the record of the judgment shall show in all cases 
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against which party, and the amount thereof, any counterclaim shall be al- 
lowed, if any shall be allowed. 


Col., Mills’ An. C. (1896) § 130*. rest the proceedings and require the parties to 
Property attached Lene 70 claims, §§ 476, settle the controversies in a proper proceed- 
716. ings. 


If the garnishee claims an offset or coun- Bd. of Home Missions v. Maughan, 35 U. 
terclaim to the debt, the court should at once 516; 101 P. 581. 


6743. (3103.) Garnishee not liable on negotiable instrument not due. 
No person shall be liable as garnishee, by reason of having drawn, accepted, 
made, or indorsed any negotiable instrument, when the same 1s not due, in 
the hands of the defendant at the time of service of the writ of garnishment. 

Col., Mills’ An. C. (1896) § 181. . , 

6744. (3104.) Judgment acquits garnishee for amounts paid. The 
judgment against a garnishee shall acquit him from all demands by the de- 
fendant for all goods, effects, and credits paid, delivered, or accounted for by 


the garnishee by force of such judgment. 
Col., Mills’ An. G, (1896) § 182. 


6745. (3105.) Discharge of garnishee dees not bar action by defendant. 
If the person summoned as garnishee is discharged, the judgment shall be no 
bar to an action brought against him by the defendant for the same demand. 
Col., Mills’ An. C. (1896) § 133. 
6746. (3106.) Judgment against garnishee for debt not due. Execution 
deferred. When the judgment is rendered against any garnishee, and it shali 
appear that the debt from him to the defendant is not yet due, execution shall 


not issue until the debt shall have become due. 
Col., Mills’ An. C. (1896) § 134. Attachment of debt not yet due, § 6705. 


6747. (3107.) Property pledged to garnishee delivered on payment. 
When any personal property, choses in action, or effects of the defendant in 
the hands of a garnishee are mortgaged or pledged, or in any way liable for 
the payment of a debt to him, the plaintiff may, under an order of the court 
for that purpose, pay or tender the amount due to the garnishee, and there- 
upon the garnishee shall deliver the personal property, choses in action, and 
effects to the sheriff, as in other cases. 


Col., Mills’ An. C. (1896) § 185. : 
Attachment of mortgaged personal property, § 476. 


6748. (3108.) Id. If held to secure performance, plaintiff may perform. 
If the personal property or effects are held for any purpose other than to se- 
cure the payment of money, and if the contract, condition, or other thing to be 
done or performed is such as can be performed by the plaintiff without dam- 
age to the other parties, the court may make an order for the performance ° 
thereof by him, and upon such performance, or a tender of performance, the 
garnishee shall deliver the personal property and effects to the sheriff, as in 
other cases. 

Col., Mills’ An. C. (1896) § 136. 

6749. (3109.) Id. Disposal of preceeds. Plaintiff reimbursed. All per- 
sonal property, choses in action, and effects received by the sheriff under 
either of the two preceding sections shall be disposed of in the same manner 
as if they had been delivered by the garnishee without condition, except that 
the plaintiff shall, out of the proceeds thereof, be first repaid the amount 
paid by him to the garnishee for the redemption of the same, or shall be in- 
demnified for any other act or thing by him done or performed, pursuant to 
the order of the court for the redemption of the same. ; | 

Col., Mills’ An. C. (1896) § 137. 

6750. (3110.) Garnishee liable for contempt. If any garnishee refuses 
or neglects to deliver any personal property, choses in action, or effects in his 
hands, when thereto lawfully required by the court, he shall be liable to be 
attached or punished for contempt. ; 

Col., Mills’ An. C. (1896) § 138. 


6751. (3111.) Costs taxed in discretion of court. Garnishee paid wit- 
ness fee. The court may order the costs of the proceedings in any garnish- 
ment to be paid by the plaintiff, or out of the effects or ic gearnished 
or by the garnishee, or may apportion the same as shall appear to be just and 


Bets 


42 
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equitable. The garnishee shall be entitled to fees and mileage as a witness, 


where he does not improperly resist or make costs. 
Col., Mills’ An. C. (1896) § 139. 


6752. (3112.) Garnishment after judgment. Procedure. Liberal con- 
struction. Any person having a judgment remaining unsatisfied in any court 
in the state, upon which execution has been issued and delivered, and which 
remains in the hands of the proper officer uncollected and unsatisfied, may 
have a writ of garnishment issued, and thereupon attach the credits, effects, 
debts, choses in action, and other personal property of the judgment debtor 
in the possession or under the control of any third person as garnishee, for 
the security of such judgment, and all the rights, remedies, and proceedings 
under this chapter are hereby made specially available and applicable for the 
relief and security of such judgment creditor, the same as for a plaintiff in at- 
tachment, and the same are also made specially available and applicable for 
the protection and security of the judgment debtor and the garnishee, the 
same as for the defendant and garnishee in attachment; and the forms of 
all affidavits, interrogatories, writs, answers, oaths, orders, trials, judgments, 
and other process and proceedings hereinbefore provided for cases of garnish- 
ment before judgment, with appropriate variations, shall apply to cases of 
garnishment after judgment; and all courts shall be liberal in allowing 
amendments, and in construing this chapter so as to promote the objects 


thereof. Am/’d 09, p. 118. 
Col., Mills’ An. C. (1896) § 140. The city court has the same power to en- 
Liberal amendments, etec., in attachment tertain a motion to set aside a garnishment 
proceedings, § 6728. and release the garnishee as has the district 
Proceedings supplementary when judgment court. 
remains unsatisfied, §§ 6955-6964. Hewlett Bros. v. Mallett, 39 U. 357; 117 P. 
Liberal construction generally, §§ 5839, 6596, 68. 
6€22. 
6753. (3113.) New trials and appeals as in other cases. Motions for 


new trial may be made in the same time and manner and shall be allowed for 
the same grounds in garnishment proceedings as in other civil trials; and ap- 
peals may be taken and prosecuted from any final judgment or order in such 


proceedings as in other civil cases. 


Col., Mills’ An. C. (1896) § 141. order setting aside and releasing a garnish- 


Where defendant had right of appeal and 
the time in which garnishee could appeal 
had not expired at the time of application for 
writ of prohibition, the appellant had an ad- 
equate remedy at law and the proceedings 
and writ were properly dismissed. 

Overland M. Co. v: McMaster, 19 U. 177; 56 


ment was final and appealable. 

Hewlett Bros. v. Mallett, 39 U. 357; 117 P. 
68. 

Where defendant in an action on a note 
is a non-resident and does not appear, an 
appeal lies from the judgment dismissing the 
garnishment. 


ee OT. Bristol ve Brent, 35, Uw 2133, 99" Pa) 10007 


After final judgment in original action, an 

6754. (3113x.) Salaries of public officers or employes subject to gar- 
nishment. The state_of Utah, or any county, city, town, district, board of 
education, or other subdivision of the state, or any officer, board, or institu- 
tion, or either of the same having in possession or under control any credits 
or other personal property of, or owing any debt to the defendant in any 
action, whether as salary or wages, as a public official or employe, or other- 
wise, shall be subject to attachment, garnishment, and execution under such 
rights, remedies, and procedure as are or may be made applicable by statute 
to attachment, garnishment, and execution, respectively, in other cases, except 
as hereinafter provided. OSs pedl3: ; 


Salaries of public officers not subject to 
levy, etc., prior to this enactment. 
Chamberlain v. Watters, 10 U. 298; 37 P. 


566. 
Van Cott v. Pratt, 11 U. 209; 39 P. 827. 


Nor could the municipality waive its right 
to exemption from garnishment, etc. 


6755. (3113x1.) Id. Process, upon whom served. Answer conclusive. 
The process shall be served only upon the auditor of the legal subdivision 
garnished and in case there is no auditor, then on the clerk of the county, 
city, town, district, board of education, or other subdivision of the state, or 
board, or institution, or either of the same, and the answer of such auditor or 
clerk shall be final and conclusive, and the truth of such answer shall not be 
subject to further examination or proceedings of any kind. OSeipuel ls: 
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This section does not validate assignment 
of wages made by public officials, The section 
is constitutional. 
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the judge thereof: 


1. In an action by a vendor to vacate a fraudulent purchase of property, 
or by a creditor to subject any property or fund to his claim, or between 
partners or others jointly owning or interested in any property or fund, on ee 
the application of the plaintiff, or of any party whose right to or interest in pe ; 
the property or fund, or the proceeds thereof, 1s probable, and where it isi 
shown that the property or fund is in danger of being lost, removed, or ma- 


terially injured; 


2. In an action by a mortgagee for the foreclosure of his mortgage and | 


CHAPTER 24... | ) 
RECEIVERS. +h 


6764. (3114.) Receivers, when appointed. A receiver may be appointed | 
by the court in which an action is pending or has passed to judgment, or bya 


ra 
vg 


OG 
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sale of the mortgaged property, where it appears that the mortgaged prop- ~ 


erty is in danger of being lost, removed, or materially injured, or that they 
condition of the mortgage has not been performed, and that the property is 
probably insufficient to discharge the mortgage debt; : 

3. After judgment, to carry the judgment into effect ; 

4. After judgment, to dispose of the property according to the judg- ¥ 
ment, or to preserve it during the pendency of an appeal, or in proceedings in 
aid of execution, when an execution has been returned unsatisfied, or when 
the judgment debtor refuses to apply his property in satisfaction of the judg- 


jaakeroue 


5. Inthe cases when a corporation has been dissolved, or is insolvent, or _ 
in imminent danger of insolvency, or has forfeited its corporate rights; 


a4 
6. In all other cases where receivers have heretofore been appointed by a 
l 


the usages of courts of equity. 


Waly VCP ICiV wes Se b64%, 

Receiver may be appointed for bank failing 
to keep up reserve, etc., §§ 1007. 

Receiver for building and loan association, 
§§ 1107, 1108; tor insurance company, § 1176; 
ach loan, trust, and guaranty association, § 
1207. 
ee of property of judgment debtor, § 
364, 

What orders relating to receivers are ap- 
pealable, ncte to Con. art. 8, sec. 9 

Courts of equity have no power to appoint 
a receiver for a corporation in the absence 
of a statute conferring such power. 

Davis v. Flagstaff Mining Co., 2 U. 74. 

Allegations of a bill in chancery set out and 
held sufficient to authorize the appointment of 
a receiver. 

Wik Sev. she Church) Sis Gls dhe era 35 

When corporations are mismanaged and 
their property misappropriated by their of- 
ficers, and a continuance thereof threatened, 
receivers will be appointed for them. 

Stevens v. S. Ogden L. B. & I. Co., 14 U. 
2oenat UP. 8. 

A receiver will not be appointed to take 
possession of property and charge of business 
in the hands of a defendant, unless the plain- 
tiff’'s right is sufficiently probable, or when 
it is not probable that such property will be 
lost or will sustain injury during the suit, 
if the same is left in defendant’s hands, or 
that the business will be mismanaged. 

Ogden City v. Bear Lake & R. W. W. & I. 
Cont 16. 440 be Be 697: 

The court may, as a condition of issuing 
an order appointing a receiver of railroad 


_ 6765. (3115.) Appointment on dissolution of corporation. Upon the aM 
dissolution of any corporation, the district court of the county in which the _ 
corporation carries on its business, or has its principal place of business, on 
application of any creditor of the corporation, or of any stockholder or meme he 
ber thereof, may appoint one or more persons to be receivers or trustees of 
the corporation, to take charge of the estate and effects thereof, and to collect | 
the debts and property due and belonging to the corporation, and to pay th 
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. ; 
property, direct the receiver to pay debts for 
oustanding labor, supplies, etc., out of money 
coming. into his hands from such business. , 

Central ‘Trust Co. v.. Utah .Cenw Ry... Cosmic 
10g MIPS Moe, sles. ; 

hitzenberger vy. Jarvis; Cs Cos, 8) Uei5arcsee 
Pile. 

Under § 6764, sub. 6, an appointment for the’ 
purpose of enforcing stockholders’ statutory — 
liabilities over and above the amount of their — 
stock is not authorized. NA 

McLauglin v. Kimball, 20 U. 254; 58 P. 685. — 

Steinke vy. Loofbourow, 17 U. 252; 54 P. 120. .. 

Where a receiver is appointed of an insolv- 
ent corporation, and thereafter, by consent 
of all parties, many suits against it, some 
legal and some equitable, are consolidated and 
tried together, in which the receiver is recog- 
nized and takes part, an objection first made — 
after judgment that the appointment of the — 
receiver was illegal because made in an action isk 
at law should not be considered. : Ge... 

Pitts v. New Mammoth G. M. Co., 28 U. 623; 
GoM eLOGs ‘ 


An oral understanding between counsel and f 
the judge that an order appointing a receiver, 
entered prior to the commencement of an 
action, should not take effect until after its | 
commencement does not validate the appoint- pa 
ment. 1 

Popp v. Daisy G. M. Co., 27 U. 83; 74 BP. 426. 


After the occasion for a receiver has passed, ° 
an order declaring void the appointment will 
not be reversed for technical errors involving # 
no substantial rights. i 
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shall remain over, 


thereof, and to divide the moneys and other property that 


among the stockholders or members. 


tA eCal> (C1Giv. P § 565. Voluntary dissolution corporations,  §§ 
7418-7424, 


«6766. (3116.) Party in interest appointed only on consent. Undertak- 

_ Ing on ex parte application. No party or attorney, or person interested in the 
_ action, can be appointed receiver therein, without the written consent of the 
_ parties, filed with the clerk. Ifa receiver be appointed upon an ex parte ap- 
‘ plication, the court, before making the order, may require from the applicant 
__ an undertaking, with sufficient sureties, in an amount to be fixed by the court, 
to the effect that the applicant will pay to the defendant all damages he may 
a sustain by reason of the appointment of such receiver, and the entry by him 
upon his duties, in case the applicant shall have procured such appointment 
wrongfully, maliciously, or without sufficient cause; and the court may, in its 
‘ discretion, at any time after said appointment, require an additional under- 
Sey taking. 
‘ Cally ©. Cive | P.. 78 566: 

Qualifications of sureties generally, § 7223. 

Loan, trust, and guaranty association may 
“act as receiver, § 1201. 


Bie. A creditor, or his representative, should not 
ae be appointed receiver or be allowed to act; Lays be i Shs 


6767. (3117.) Oath and undertaking of receiver. Before entering upon 
his duties the receiver must be sworn to perform them faithfully, and with one 
or more sureties, approved by the court or judge, execute an undertaking to 
: such person and in such sum as the court or judge may direct, to the effect 
that he will faithfully discharge the duties of receiver in the action, and obey 


the orders of the court therein. 
Be eal. Cs “Civ, P., § 567. 


of 


nor should an attorney of such creditor, or 
defendant, or any other party whose interest 
may conflict with that of other parties, be 
employed by the receiver. ‘ } 
Geyser’ M. Co. v. Bank of |S. 1,716 UL 63s 


to take and keep possession of the property, to receive rents, to collect debts, 
to compound for and compromise the same, to make transfers, and generally 


- to do such acts respecting the property as the court may authorize. 
— Calle Cre Civ Py. 8, S68, suit of a creditor, has no power to bring ac- 
¥ The receiver of the late Church of Jesus’ tion to enforce stockholders’ liability. 


ae 6768. (3118.) Powers of receivers. ‘The receiver has, under the control _ 
of the court, power to bring and defend actions in his own name, as receiver; | 


Christ, etc., might attack any assignment of 
property made prior to the dissolution of the 


church which was illegal as to third parties. 


We cove vehe, Church, 5°. 638; 18 PF. 35. 
General discussion of the rights, powers, and 
duties of a receiver and his attorney. 

Wem ve Che Church, (6. Ul. 95021 P. 5038, 524. 

A reasonable compensation should be al- 
lowed a receiver for his services in handling 
property. 

- Id. 

The attorney of an: interested party should 
not be employed by the receiver, but if such 
attorney serves without objection, he may be 
allowed reasonable compensation. 

’ Geyser M. Co. v. Bank of S. L., 16 U. 163; 51 


“gil 


When appointment of receiver is revoked as 
erroneous,. the only expenses allowable are 
such as would necessarily have been incurred 
had no receiver been appointed. 

Ogden City v. Bear Lake Irr. Co., 18 U. 279; 
Bl Pato Sas 

A receiver, either general or special, whether 
appointed at the suit of a stockholder or at the 


6769. 


McLaughlin v. Kimball, 29 U. 254; 58 P. 685. 


Steinke v. Loofbourow, 17 U. 252; 54 P. 120. 


The appointment of a receiver by a state 
court has no extra-territorial effect, and prop- 
erty situated without the state where such 
appointment is made is subject to attachment. 

Thum v. Pingrée, 21 U. 34854 6b ey is? 

An attaching creditor, as well as a receiver, 
has an insurable interest in the property at- 
tached. 

McLauglin v. Park City Bank, 22 U. 473; 63 
Leda” {axehe)- 

The receiver of an insolvent corporation 
is authorized to intervene in an attachment 
suit against the corporation and file a motion 
to set aside an order of sale of attached prop- 
erty. 

Newell v. Third Dist. Court, 37 U. 418; 108 
ned Naleale 

The court may permit an applicant to sell 
property which is in the hands of a receiver 
on which he has a lien, the proceeds to be 
applied on the lien. 

Id. 


(3119.) Funds invested by consent on order of court. Funds in 


the hands of a receiver may be invested upon interest, by order of the court; 
but no such order can be made, except upon the consent of all parties to the 


action. 


Cals Ee. 569. 
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CHAPTER 25. 
DEPOSIT IN COURT: 


6770. (3120.) When deposit or delivery of money required. When it is 
admitted by the pleading, or shown upon the examination ofa party, that he 
has in-his possession or under his control any money or other thing capable 
of delivery, which being the subject of litigation is held by him as trustee for 
another party, or which belongs or is due to another party, the court may 
order the same, upon motion, to be deposited in court, or delivered to such 
party, upon such conditions as may be just, subject to the further direction 


of the court. 
Cal. GC. Civ. P., § 572. 


6771. (3121.) Id. With whom deposited. Liability of treasurer. i 
the money is deposited in court, it must be paid to the clerk, who must deposit 
it with the county treasurer, by him to be held subject to the order of the 
court. For the safe keeping of the money deposited with him, the treasurer 


is liable on his official bond. 


Cale Cr Civ. P.,. 8-573: Money paid to clerk or authorized deputy, 
§ 7214. 


6772. (3122.) Id. Disobedience. Procedure. Whenever a court has 
ordered the deposit or delivery of money or other thing, and the order is dis- 
obeyed, the court, besides punishing the disobedience, may make an order re- 
quiring the sheriff to take the money or thing, and deposit or deliver it in 


conformity with the direction of the court. 
Cal. C“.Civ. P., § 574. 


CHAPTER 26. 
PROVISIONAL REMEDIES ON BEHALF OF DEFENDANT. 


6773. (3123.) Defendant asking affirmative relief may have provisional 
remedies. When the defendant interposes a counterclaim, and thereupon de- 
mands an affirmative judgment against the plaintiff, his right to a provisional 
“remedy is the same as in an action brought by him against the plaintiff, for 
the cause of action stated in the counterclaim, and demanding the same judg- 
ment; and for the purpose of applying to such a case the provisions of this 
code relating to provisional remedies, the defendant is deemed the plaintiff, 
the plaintiff is deemed the defendant, and the counterclaim so set forth in the 


answer is deemed the complaint. 


Monty Civ. Ps 38-981. Counterclaim, §§ 6575-6577. 


CHAPTER 27. 
ISSUES, MODE OF TRIAL, AND POSTPONEMENT. 


_ 6777. (3124.) Issues defined. Law, fact. Issues arise upon the plead- 
ings when a fact or conclusion of law is maintained by the one party and is 
controverted by the other. They are of two kinds: 

IS Or laws and 

Zoe Oitact: 

Cal. C. Civ. P., § 588. 

6778. (2125.) 
arises upon a dem 
thereof. 

Cal. C. Civ. P., § 589*. 
6779. (3126.) Issue of fact arises, how. An issue of fact arises: 


1. Upon a material allegation in the complaint controverted by the 
answer ; or, 


Issue of law arises upon a demurrer. An issue of law 
urrer to the complaint, answer, or reply, or to some part 
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2. Upon a material allegation of any counterclaim in the answer con- 
troverted by the reply; or, 
if GF 3. Upon a material allegation of new matter in the answer, not requir- 
_ ing a reply, unless an issue of law is joined thereon; or, 
cae, Upon a material allegation of new matter in the reply, unless an 
issue of law is joined thereon. 
Wis., S. & B. An. S. (1889) § 2839; Cal. C. Civ. P., § 590*. 
6780. (3127.) Issue of law tried by court, unless referred. An issue of 


law must be tried by the court, unless it is referred upon consent. 
Cak sy Civ. P., § 591: All questions of law to be decided by the 


court, § 7209. 
6781. (3128.) Issue of fact, how tried. Issue of law first disposed of. 
In actions for the recovery of specific real or personal property, with or with- 
out damages, or for money claimed as due upon contract, or as damages for 
_ breach of contract, or for injuries, an issue of fact may be tried by a jury, un- 
_ less a jury trial is waived, or a reference is ordered, as provided in this code. 
Where in these cases there are issues both of law and fact, the issue of law 
must first be disposed of. In other cases, issues of fact must be tried by the 
court subject to its power to order any such issue to be tried by a jury or to be 


referred to a referee, as provided in this code. 


CalmC.mGeive eS .. 6 592%: Where, in an equitable action for an in- 


: peesitons of fact to be decided by the jury, 
7208. 
Powers of court of equity, note to § 1667. 
Questions of law to be decided by the court, 


§ 7209. 

Special issues may be tried by jury, order, 
§ 6444. 

Court may direct jury to find special ver- 
dict, § 6821. 


When reference may be directed, §§ 6827, 


6831, 6836, 6844, 6955. 7661. 

All issues in civil actions tried by the court 
unless jury demanded, § 6827. 

Separate trial between plaintiff and defend- 
ants, § 6783. 

Parties entitled under § 8350, C. L. 1888, to 
jury trial of issues of fact in mandamus pro- 
ceedings. 

Chamberlain v. Warburton, 1 U. 267. 

In an equity case the court has the power, 
under our system of practice, to submit spe- 
cial issues to a jury, and a verdict thereon 
when rendered is only advisory and not bind- 
ing upon the court. 

Smith v. Ricnardson, 2 U. 424 


Wasatch M. Co. v. Jennings, 14 U. 221; 46 
a 106? 

Grand Cen. M. Co. v. Mammoth M. Co., 29 
U. 490; 83 P. 648. 

Swanson v. Sims, 51 U. —; 170 P. 774. 

Equitable defense first disposed of. When 
in ejectment two defenses, one legal, one 


equitable, are interposed, the equitable should 
first be disposed of. 

Kahn v. Old Tel. Mining Co., 2 U. 174. 

Steele v. Boley, 7 U. 64; 24 P. 755. 

Kimball v. McIntyre, 3 U. 77, 1 P. 167. 

In an action for specific performance, where 
such relief cannot be granted because plaintiff 
had previously refused to accept such per- 
formance, the court should submit the case 
to a jury instead of itself assessing damages. 

Goldthwait v. Lynch, 9 U. 186; 33 P. 699. 

Where there are both equitable issues and 
issues of fact, the court should first deter- 
mine the equitable issue and then submit the 
issues of fact to a jury upon proper instruc- 
tions, and a failure to do so constitutes re- 
versible error. 

Park v. Wilkinson, 21 U. 279; 60 P. 945. 

Kimball v. McIntyre, 3 U. 77; 1 P. 167. 

Actions to quiet title or to determine ad- 
verse claims under § 7247 may be legal or 
equitable, depending upon the pleadings. 

Park v. Wilkinson, 21 U. 279; 60 P. 945. 


6782. 


(3129.) Jury trial must be demanded. Deposit. 


junction, damages are claimed, the court may 
order, on the stipulation of counsel, that the 
question of damages be reserved for hearing 
after the determination of the equitable is- 


sues. 
North PtyG 1) Conv. Utah &'S. 1.) Ca Cox, 
23 U. 199; 63 P. 812. 


Goldthwait v. Lynch, 9 U. 186; 33 P. 699. 

In an action to quiet title and enjoin de- 
fendants, the court, treating the case as hav- 
ing both legal and equitable issues, proceeded 
with a jury, stating that if it appeared that 
the case was equitable only, the jury might 
be considered as merely advisory, and the 
jury found a verdict for each defendant as to 
each parcel of land, and, under instructions, 
brought in a special verdict, in which special 
separate findings were made as to each defend- 
ant, all of which were in harmony with the 
general verdict and judgment, there was no 
such irregularity as would warrant a reversal. 
eee Ranch) Co. v. Cook, 24°P. 4538; 67 Ps 


An action to restrain trespass and for dam- 
ages, against which prescriptive right pleaded, 
held to constitute an action at law. 

State v. Hart; 26 Ui. 229°) 72, P: 988. 

Where the district court refuses to grant 
a jury trial in an action at law on demand 
duly made, mandamus will issue. 

State v. Hart, 26 U. 229; 72 P. 938. 

State v. Cherry, 22 U. 1; 60 P. 12103. 

A suit to set aside a transfer of corporate 
stock because of the transferee’s fraudulent 
representations, for an injunction restraining 
persons holding the stock in trust for the 
transferee from disposing of the same, and for 
a decree compelling the delivery of the cer- 
tificates representing the stock and requiring 
the corporation to reissue the stock to plain- 
tiff, is exclusively an equitable action, and 
neither party has a right to a jury trial. 

Morrison v. Snow, 26 U. 247; 72 P. 924. 

Where a case, until the rendition of verdict, 
is treated by the parties and the court as one 
triable by a jury, the judge was required to 
render judgment on the verdict, and could 
not make findings at variance with the ver- 
dict and thereon render judgment. 

Houston v. Hechler, 47 U. 215; 152 P. 726. 

Naylor v. Jensen, 38 U. 310; 113 P. 73. 

The court may in an equitable action, even 
though a jury is impanelled, dismiss the jury 
and make findings. 

Shaffer v. Killpack, 51 U. —; 173 P. 948. 


Failure to ap- 


pear waives demand. Either party to an action of the kind enumerated in the 
preceding section who desires a jury trial of the same, or of any issue thereof, 
must demand it, either by written notice to the clerk prior to the time of set- 
ting such action for trial, or within such reasonable time thereafter as the 
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v court may order, or orally in open court at the time of such setting, and must | 
i at the same time deposit with the clerk the sum of $5; whereupon it shall be © 
7 the duty of the court to order jurors to be im attendance at the time set for 
} the trial of the cause. Money paid in accordance with this section shall be 
taxable as costs in the action. But the failure of a party who has demanded 


a jury to appear at the trial shall be deemed a waiver of such demand. 


All issues triable by the court, § 6827. 

Deposit of jury fee, § 2553. 

Jury waived unless demanded, Con. art. 1, 
sec. 10; § 6827. ‘ 

Where record shows trial by the court with- 
out jury, on appeal waiver of trial by jury 
will be presumed. 

Perego v. Dodge, 9 U. 3; 33 P. 221. 

Refusal of jury trial when demanded in a 
prorer case is error. 

Goldthwait v. Lynch, 9 U. 186; 33 P. 699. 

Park v. Wilkinson, 21 U. 279; 60 P. 945. 

The provisions of this section are not in 
violation of Con. art. 1, sec. 10. 

State v. Cherry, 22 U. 1; 60 P. 1103. 

Tinder provisions of this section, where a 
ease is called for setting three days before 
commencement of term, a jury is demanded 
and fees paid, the statute has been complied 
with, notwithstanding a rule of court requir- 
ing such demand at least five days before 


eo~mmencement of term. ‘ 
a 


Though no demand was made in time for 
a jury, it was not error to order one on re- 
quest of plaintiff. 

Wood v. R. G. W. Ry. Co:, 28) Un 352; 79mRe 
182. 


Where a claimant to property sues under 
§ 7247, to quiet title, or in ejectment, and does 
not demand a jury trial, he waives his right 
thereto. 

Gibson v. McGurrin, 37 U. 158; 106 P. 669. 


The provisions of this section are not for 
the benefit of an adversary, and even though a 
jury was not demanded at the time prescribed, 
the court may, in its discretion on demand 
and payment of fee, proceed with a trial 
by the jury. 

Davis v. D. & BR: G. Ry. Co., 45 U. 2; 142) B 
705. 

A demand for a jury at the time the case 
comes on for trial is too late. 

Ut. St. Ridg. & Loan Asso, v. Perkins, 51 
U. =; 173 BP. 950; 4 


6783. (3130.) Separate triel or change in order of issues discretionary. 


A senarate trial between the plaintiff and one or more defendants of some or 
all of the issues of fact, or a trial of some or all the issues of law, or a change 
in the order of the disposition of the issues, may be directed by the court, in its» 
discretion. 

Mont. Civ. P., § 1085. Kan. (188) § 4363+. 

6784. (3131.) Calendar, how made up. Dropping and restoring cases. 
The clerk must enter causes upon the calendar of the court according to the 
date of issue. Causes once placed on the calendar must remain until finally 
disposed of; but causes may be dropped from the calendar by consent of par- 


ties, or by order of the court or judge, and may be again restored upon notice. 


CaleG rly res eboans eign in absence of statutory authority. 
Terms cannot be imposed upon the sover- U. S&S. v. Stevens, 8 W. 3; 28 BP. 869: 


6785. (3132.) Either party may bring issue to trial. Absence of party. 
Either party may bring an issue to trial, or to a hearing, and in the absence of 
the adverse party, unless the court for good cause otherwise direct, may pro- 
ceed with his case and take a dismissal of the action, or a verdict or judg- 
ment, as the case may require. 


CalimG. (Ciyzwbs yo 504: 
Dismissal of action, § 6848. 
In liquor prosecutions, §§ 3355, 3368. 


A rule of the court requiring the making 
up of a calendar and of giving notice to place 
case thereon for trial, is valid. 


Riddle v. Quinn, 32 U. 341; 90 P. 893. 

6786. (3133.) Continuance for absence of evidence, etc. Affidavit re- 
quired. Admission. A motion to postpone a trial on the ground of the ab- 
sence of evidence can only be made upon affidavit showing the materiality of 
the evidence expected to be obtained, and that due diligence has been used to 
procure it. The court may also require the moving party to state, upon affi- 
davit, the evidence which he expects to obtain, and if the adverse party there- 
upon admit that such evidence would be given, and that it be considered as 
actually given on the trial, or offered and overruled as improper, the trial must 
not be postponed; and upon terms, the court may, in its discretion, upon good 


Seat postpone a trial or proceeding upon other grounds than absence 
of evidence. 


Mont. Civ. P., § 1039. Cal. C. Civ. P., § 595*. 


Costs on postponement, § 7043. Affidavit held insufficient to justify contin- 


uance. 


An order of the court below refusing a con- 
tinuance cannot pe reversed unless there has 
been an abuse of discretion. 

Almy v. Hess, 2 U. 228. 

Charter Oak Ins. Co. v. Gisborn, 5 U. 319; 
Liane 2bo: 

Church v. Watson, 30 U. 126; 88 P. 781. 

Motion for continuance will be overruled 
where there is no affidavit showing the facts 
or the testimony expected to be given. 

McGrath v. Tallent, 7 U. 256; 26 P. 574. 


Almy v. Hess, 2 U. 223. 

People v. Garns, 2 U. 260. 

People v. Wiggins, 1 U. 324. 

It is not “due diligence” to issue subpoena 
on the morning of the trial, 

Church v. Watson, 30 U. 126; 83 P. 731. 

Nor where no attempt is made to subpoena 
witness about to leave the territory. : 

People v. Garns, 2 U. 260. 

People v. Wiggins, 1 U. 324. 

When the trial calendar is several days be- 


i: 
7 


hind, and a party, relying upon statements 
of attorneys having cases set for trial before 
his, fails to be prepared with his witnesses, 
upon the day set, but learning that such inter- 


--vening cases have been passed, makes due 


effort to procure the attendance of his wit- 
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Where a continuance was granted on an 
affidavit because of the absence of a party 
who was the principal witness, a granting of 
another continuance upon the statement of 
an attorney that the same grounds exist that 
existed before is not an abuse of discretion. 


nesses, it is error to refuse a continuance. 
McCormick vy. Marchant, 11 U. 68; 39 P. 483. 


6787. (3134.) Id. Testimony of witnesses present may be taken. Or- 
der when mining case continued. The party obtaining a postponement of a 
trial must, if required by the adverse party, consent that the tesitmony of any 
witness of such adverse party, who is in attendance, be then taken by deposi- 
tion before a judge or clerk of the court in which the case is pending, or before 
such other officer as the court may direct, which must accordingly be done, 
and the testimony so taken may be read on the trial with the same effect, and 
subject to the same objections, as if the witnesses were produced. In actions 
involving the title to mining claims, if it be made to appear to the satisfaction 
of the court that, in order that justice may be done and the action fairly tried 
on its merits, it is necessary that further developments should be made, and 
that the party applying has been guilty of no laches and is acting in good 
faith, the court shall grant the postponement of the trial of the action, giving 
the party a reasonable time in which to prepare for trial. And in granting 
such postponement, the court may, in its discretion, annex as a condition 
thereto an order that the party obtaining such postponement shall not, pend- 
ing the trial of the action, remove from the premises in controversy any val- 
uable quartz, rock, earth, or ores, and for any violation of an order so made, 
the court, or judge thereof, may punish for contempt as in the cases of viola- 
tion of an order of injunction, and may also vacate the order of postpone- 
ment. 


Cale GC. Civ. BR, ;, $596"; Order for survey of mining claim, §§ 7251- 
When testimony officially reported may be 7252. 
used at subsequent trial, § 7205. Taking of depositions generally, §§ 7178- 
7188. . 


Lancino v. Smith, 36 U. 462; 105 P. 914. 


CHAPTER 28. 
TRIAL BY JURY. 


6780. (3135.) Clerk to draw jury. When an action is called for trial by 
jury, the clerk must draw from the trial jury box the ballots containing the 
names of the jurors, until the jury is completed or the ballots are exhausted. 


Wale Os ae iv. ik, §) 600, On the day set for trial, defendant requested 
a postponement, which was granted, the court 
stating that he would issue a special venire 
if the regular jury were discharged by that 
day. The defendant made no objection at 
the time, and the regular jury hav nz been 
discharged, a special venire was su )»moned 
for the case; held, that defendant was estoppel 
from objecting to such jury. 
Id. 


Number of jurors, Con. art. 1, sec 10; § 3595. 

Selection, drawing, and summoning of jury, 
§§ 3606-3620. : 

Impaneling of jury in criminal cases, §8§ 
8936-8964. 

When juror may be excused, § 3600. 

The court may, when necessary and there 
is no regular jury in attendance, impanel a 
jury to try a case properly set and ready for 
trial. 

Bennett v. Tintic Iron Co., 9 U. 291; 34 P. 61. 


6791. (3136.) Challenge defined. Of two kinds. A challenge is an ob- 
jection made to the trial jurors and is of two kinds: 


teelo the panel ; 


2. Toan individual juror. 
Cal. Pen. C., § 1055. 


6792. (3137.) Parties united must join in challenge. Either party may 
challenge the jurors, but where there are several parties on either side, they 
must join in a challenge before it can be made. 


Cali OsE Civ sess) SimbOLr. 


6793. 


Applied in criminal case. 
People v. O’Loughlin, 3 U. 133; 1 P. 6538. 


(3138.) Panel defined. The panel is a list of jurors returned to 


serve at a particular court, or for the trial of a particular action. 


Cal. Pen. C., § 1057. 


2S a.* Sgr <e 


in 


COR 
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6794. (3139.) Challenge to panel 


defined. A challenge to the panel is 


an objection made to all the jurors returned. 


Cal. Pen. C., § 1058*. 


6795. (3140.) Id. Upon what founded. A challenge to the panel can 
be founded only on a material departure from the forms prescribed in respect 
to the drawing and return of the jury, or on the intentional omission of the 


proper officer to Summon one or more O 

Gal. Pen. C., § 1059*. 

Drawing, return, summoning, §§ 3606-3620. 

Where a jury was not selected and sum- 
moned in conformity with the territorial law, 
a challenge to the array should have been al- 
lowed. 

Clinton v. Engiebrecht (Utah), 80 U. S. 4384. 

In a criminal case, a challenge to the panel 
on the ground that members of a certain 
church had been purposely excluded in the 
selection thereof, because the officer deemed 


f the jurors drawn. 


as a matter of right that a man of his color 
or his faith should be upon the jury. : 

People v. Hampton, 4 U. 258; 9 P. 508. 

In an action against the sheriff, a reversal 
for the denial of plaintiff’s challenge to the 
panel on the sole ground that the sheriff 
served the venire, it not being claimed that 
he exercised partiality in such service, would 
not be justified under this section and §§ 597 
and 1306 et seq. 

Whipple v. Preece, 24 U. 364; 67 P. 1072. 

The fact that the judge excused individual 


that they would not be impartial jurors, is jurors is not ground for challenge to the panel. 
properly denied. A defendant cannot claim Staite nvr Bacesiac pm e le OOmers 0. 


6796. (3141.) Id. When and how taken. A challenge to the panel 
must be taken before a juror is sworn and must be in writing or be noted by 
the stenographer, and must plainly and distinctly state the facts constituting 


the ground of challenge. 


Cale Pens (C.7°8.) 1060: In absence of stenographer, clerk to take 


testimony in writing, § 7206. 
6797. (3142.) Id. Jury discharged, if allowed; impaneled, if disallowed. 
If the challenge to the panel is allowed, the court must discharge the jury, so 
far as the trial in question is concerned. If it is disallowed, the court must 


direct the jury to be impaneled. 
Cal. Pen. ‘C., § 1065*. 


6798. (3143.) Peremptory or for cause. Three peremptory challenges, 
when taken. The challenges to individual jurors are either peremptory or for 
cause. Each party is entitled to three peremptory challenges. If no per- 
emptory challenges are taken until the panel is full, they must be taken by 


the parties alternately, commencing with the plaintiff. 
Cal. C. Civ. P., § 601%. 


6799. (3144.) Grounds of challenge for cause. Challenges for cause 
may be taken on one or more of the following grounds: 

1. A want of any of the qualifications prescribed by law to render a 
person competent as a juror; 

2. Consanguinity or affinity within the fourth degree to either party; 

3. Standing in the relation of debtor and creditor, guardian and ward, 
master and servant, employer and clerk, or principal and agent to either 
party; or being a member of the family of either party; or a partner, or 
united in business with either party; or being on any bond or obliga- 
tion for either party; 

4. Having served as a juror or been a witness on a previous trial be- 
tween the same parties for the same cause of action, or being then a witness 
therein; 

_5. Pecuniary interest on the part of the juror in the event of the action, 
or in the main question involved in the action, except his interest as a mem- 
ber or citizen of a municipal corporation; 

6. That a state of mind exists on the part of the juror with reference 
to the case or to either party which will prevent him from acting impartially 
and without prejudice to the substantial rights of the party challenging; but 
no person shall be disqualified as a juror by reason of having formed Or ex- 
pressed an opinion upon the matter or cause to be submitted to such jury 
founded upon public rumor, statements in public journals, or common noto- 
riety ; provided, that it satisfactorily appear to the court that the juror can 


and will, notwithstanding such opinion, act impartially and fairly upon the 
matter to be submitted to him. 

Cal. C. Civ. P., § 602*. ivi : 

MUG NCamcten Maa maucormeaaacer: Prgor l belief or absence thereof not ‘to 


: ; Sdualify juror, Con. art. 1 
Who exempt from jury duty, § 3599. Scalers for cause, BEA Re Secs § 


U. 


The grounds of a challenge for cause must 
be specifically stated. 


— People v. Hopt, 3 U. 396; 4 P. 250. 


Same case, 4 U. 247; 9 P. 407; affirmed 120 
S.- 430. 


People v.. Thiede, 11 U. 241; 39 P. 837;-af- 
firmed 159 U. S. 510. 

The necessary qualifications of a juror must 
exist at the time he is offered as a juror, 
and it is not enough that he possessed such 
qualifications when the jury list was prepared. 

Conway v. Clinton, 1 U. 215. 

A person pardoned under act of congress, 
1882, stands before the law precisely as if 
he had committed no offense, and when sum- 
moned as a juror cannot be challenged for 
formerly being a polygamist. 

Weomvensassett, 5b U.ri3lsis Pie 237. 

Where a juror falsely claims to be a citizen, 
or where ihe conceals material facts on his 
examination, new trial will be granted, note 
to § 6978. 

The object of the examination of jurors on 
their voir dire is to ascertain whether there 
are grounds for a challenge for either actual 
or implied bias, and to enable an accused to 
exercise intelligently his peremptory challenge. 

Tarpey v. Madsen, 26 U. 294; 73 P. 411. 

State v. Morgan, 23 U. 212; 65 P. 356. 

State v. Thompson, 24 U. 314; 67 P. 789. 

When a challenge for cause is disallowed 
and the juror is thereupon peremptorily chal- 
lenged and excused and an impartial compe- 
tent juror obtained in his place, no injury is 
done to the party if until the jury is sworn 
he has other peremptory challenges which 
he can use. 

People v. Hopt, 4 U. 247; 9 P. 407; affirmed 
120 U. S. 4380. ‘ 

Conway v. Clinton, 1 U. 215. 

People v. Thiede, 11 U. 241; 39 P. 887; af- 
grmed, 159 U. S.°510. 

Not material whether opinion founded on 
rumor or on fact. 

Conway Vv.) Clinton, 1 Ui. 215. 

One who has formed an unqualified opinion 
which it would take evidence to remove 
should, upon challenge, be excluded from the 
jury. 

Conway v. Clinton, 1 U. 215. 

Save ReYUOldS al) W., -oLos 
WS, 9145. 

People v. O’Loughlin, 3 U. 183; 1 P. 653. 

One having an opinion founded upon public 
rumor, etc., is not disaualified thereby, if he is 
able to act impartially and not let such opin- 
ion influence his verdict. 


6800. (3145.) 


cause must be tried by the court. 


affirmed 98 
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Id. Tried by the court. 
The juror challenged, and any other per- 


People v, Thiede, 11 U. 241; 39 P. 837; af- 
firmed 159 U. S. 510. 

People v. O’Loughlin, 3 U. 183; 1 P. 653. 

U. S. v. Reynolds, 1 U. 319; affirmed 98 U. 
S. 145. 

That a juror has an erroneous idea of the 
law governing a case does not make him 
subject to challenge for cause. 

Johnson v. Park City, 27 U. 420; 76 P. 216. 

That juror had on another case expressed 
prejudice against that class of cases not 
grounds for new trial. 

Hernvy..Su.P) Coro ue. 127-81) Ps 902% 

That a juror was married to a daughter of a 
half-sister of one of defendant’s secret service 
employes, which fact, if known, would have 
induced the exercise of a peremptory chal- 
lenge, was immaterial. 

Id. 


Is not a ground for challenge for cause 
by one being tried for murder committed in 
the perpetration of robbery that a juror be- 
lieves that the murders so committed should 
be punished by death without recommendation 
for life imprisonment. 

State v. Thorne, 41 U. 414; 126 P. 286. 

Error in not overruling challenges for cause 
will not be presumed prejudicial, though the 
peremptory challenges are exhausted before 
the last juror is obtained, unless it is shown 
that an objectionable juror was forced upon 
defendant after his peremptory challenges had 
been exhausted, whom he would have re- 
moved but for such exhaustion, and such 
showing is not made unless objection to a 
juror is thereafter made. 

Id 


It is not ground for challenge for cause 
that a juror believes that in case of guilt the 
full measure of punishment allowed should 
me given, without recommendation. 

d. 


Acceptance of a juror without the defend- 
ant’s peremptory challenges having been ex- 
hausted, held to waive any right to object to 
the manner of drawing return to the jury. 

State v. White, 40 U. 342; 121 P. 579. 


In a prosecution for homicide, the sustaining 
of objections to questions to venireman held 
not erroneous, he having already been exam- 
ined on ‘such matter. 

State v. Hillstrom, 46 U. 341; 150 P. 935. 


A juror who is personally acquainted with 
the condition of the walk, and has an opinion, 
is disqualified. 

Johnson v. Park City, 27 U. 420; 76 P. 216. 


Witnesses. Challenges for 


son, may be examined as a witness on the trial of the challenge. 


CalnGr Civ... §- 6030 : 

Where a juror is challenged for actual bias, 
an issue of fact is raised, and if no exception 
is taken to the admission or rejection of evi- 


dence upon the voir dire examination, the ac- 


6801. 


tion of the trial court is conclusive and cannot 
be reviewed on appeal. 

People v. Thiede, 11 U. 241; 39 P. 887; af- 
firmed 159 U. S. 510. 


(3146.) Oath of jury. As soon as the jury is completed, an oath 


must be administered to the jurors, in substance, that they and each of them 


will well and truly try the matter in issue between 


pie £3 , plaintiff, and 


defendant, and a true verdict render according to the evidence. 


Cal. C. Civ. P., § 604. 
6802. (3147.) Order of trial. 


of evidence. Argument. 


Court to instruct in writing at conclusion 
When the jury has-been sworn, the trial must pro- 


ceed in the following order, unless the judge for special reasons otherwise 


directs: 


1. The plaintiff, after stating the issue, shall open the case and produce 


the evidence on his part; 


2. The defendant may then open his defense, and offer his evidence in 


support thereof; 


3. The parties may then respectively offer rebutting evidence only, un- 
less the court for good reasons, in furtherance of justice, permit them to offer 


evidence upon their original case; 


4. When the evidence is concluded, the court shall instruct the jury in - 
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writing upon the law applicable to the case, and, if it state the testimony of 
the case, it must inform the jury that they are the exclusive judges of all 
questions of fact; provided, that with the consent of both parties entered in 
the minutes, the court may instruct the jury orally, in which case the instruc- 
tions shall be taken down by the court stenographer ; 

5. When the court has instructed the jury, unless the case is submitted 
to the jury on either side, or on both sides, without argument, the plaintiff 
must commence and may conclude the argument ; 

6. If several defendants, having separate defenses, appear by different 
counsel, the court must determine their relative order in the evidence and 


argument. 


Kansas (1899) § 4870*; Cal. C. Civ. P., § 607*. 

Nonsuit, § 6848. 

Jury exclusive judges of credibility of wit- 
nesses, § 7122. 

Evidence addressed to jury, § 7208. 

Discussions of law addressed to the court, 
§ 7209. 

Offering of evidence after motion for nonsuit 
overruled, not a waiver, § 6849. 

Exceptions, §§ 6165-6973. ii 

Instructions requested should be in writing 
and numbered; refusal; modification, § 6808. 

Presumption in favor of charge, note to § 
6994, 

An exception must be taken at the time an 
order or decision is made, § 6965, and note. 

Exception to charge, when and how taken, 
§ 6806, and note. 4 

Admission of evidence etc., discretion of 
court, page 1322. 

Election between counts, page 1323, 

Conduct and argument of counsel, page 1323. 

Instructions should be applicable, page 1323. 

When court has fully charged, page 1324. 

Conflicting instructions, page 1324. 

Invading province of jury, page 1325. 

Directing a verdict, page 1325. 

Miscellaneous as to instructions, page 1326. 


ADMISSION OF EVIDENCE, ETC.; DISCRE- 
TION OF COURT: 

Rebutting evidence is such as explains, re- 
peals, or counteracts evidence that comes out 
on the defense. 

Smith v. Richardson, 2 U. 424. ft 

The court may permit plaintiff, after de- 
fendant has rested, to introduce evidence in 
chief. 

Godbe v. Young, 1°U. 55. 

It is error to refuse to allow a witness to 
answer questions tending to affect his credi- 
bility, which questions are also proper as lay- 
ing a foundation for impeachment. 

Walley v. Des, Nat. Bank., 14 U. 305; 47 P. 
147. 

The trial court has the power to make the 
record of the case correspond with the actual 
ruling, notwithstanding an appeal may have 
been taken to the supreme court. 

Wasatch Mining Co. v. Jennings, 14 U. 221; 
46 P. 1106. 

What may be admitted in rebuttal rests in 
the sound discretion of the court. 

Harrington v. Chambers, 3 U. 94; 1 P. 362. 

Court has discretion In a proper case to 
limit number of witnesses as to one point, 
and also time consumed in argument. 

Skeen v. Mooney, 8 U. 157; 30 P. 363. 

It is discretionary with the court to permit 
counsel to read from a law book to the jury. 
Boron v. Miller M. & S. Co., 4.U. 46; 5 P. 
699. 

Contra, in rape case. 

State v. Neel, 23 U. 541; 65 P. 494. 

Action of trial court on matters within its 
discretion will not be reversed except for 
clear and palpable abuse of such discretion. 

Burlock v. Shupe, 5 U. 290; 17 P. 19. 

Henderson v. Higgins, 9 U. 290; 34 P. 61. 

Walker: v.,Cont:) Ins) Co. 32), 831i. 

Enright v. Grant, 5 U. 334; 15 &. 268. 

Utah Com’] Bank vy. Trumbo, 17 U. 198; 53 
PoedOess 

Cutler v. Haycock, 32 U. 266; 90 P. 897. 

Shafer v. Russell, 28 U. 444; 79 P. 559. 

Non-prejudicial rulings on admission of ev- 
ence though erroneous, not ground for re- 
versal. 


Snell v. Crowe, 3 U. 26; 5 P. 522: 

Hydev. Ui Paya Co. tia Gancbos eco bemenion 
ences v. Pratt, 1 U. 347; affirmed 99 U. S. 
619. 

State Bank v. Burton Gardner Co., 14 U. 
420; 48 BP. 402. 

Sullivan v. S. Ll. City, 13 U. 122; 44 P. 1039: 

When a witness contumaciously refuses to 
answer a proper question on cross-examin- 
ation, it is the duty of the court to strike 
out his entire testimony and withdraw it 
wholly from the consideration of the jury. 
Rtg v. Utah Nat’] Bank, 9 U. 412; 35 P. 
508. 

Witness who is a party, refusing to answer, 
pleading stricken out, § 7133. 

The court has discretionary power to ad- 
mit evidence out of its order. 

Stevens v. Union Assurance Soc., 16 U. 22; 
50 Pacb26- 

Neilson v. Nebo Brown Stone Co., 25 U. 387; 
69) (P. 289). 

Admission of evidence largely in discretion 
of trial court. 

Garr v. Cranney, 25 U. 193; 70 P. 858. 
Dione v. Mammoth M. Co., 24 U. 5138; 68 

Shafer v. Russell, 28 U. 444 79 p. 559. 

Brown v. Markland, 16 U. 360; 52 P. 597. 
ape aaneee Ve RG Wi) ERa ne a. 13 46 2 Gee 


Whether a case shall be reopened to allow 
testimony which should have been introduced 


‘in chief rests in the discretion of the trial 


court. 

Musgrave v. Studebaker Bros. Co., 48 U. 
ALOR ICOs Pett ie 

The admission or exclusion of evidence not 
strictly in rebuttal rests primarily in the dis- 
eretion of the trial court. 

In re Miller’s Estate, 36 U. 228; 102 P. 996. 

When, and under whatever circumstances, 
a leading question may be put is a matter 
which can be assigned for error. 

R. G. W. Ry. Co. v. Utah Nursery Co.,. 25 
USS TO MESO 0. 

The extent of cross-examination is largely 
in the discretion of the trial court. 

Whipple v. Preece, 24 U. 364; 67 P. 1072. 

Cahoon v. West, 20 U. 73; 57 PB. 715. 
ae City v. Crawford, 20 U. 180; 57 P. 
Seer vV.-O.S..T RoR. iGo.) 241s 460/16 Sines 
Stephens v. Union Assurance Soc., 16 U. 22; 
50 P. 626. 


In a suit to recover the price of corporate 
stock sold to defendant, he could not be 
cross-examined, in order to test his credibili- 
ty, as to a judgment rendered in another suit 
in favor of one who claimed to have a con- 
tract similar to plaintiff’s. 

Spratt v. Paulson, 49 U. 9; 161 P. 1120. 


Where the defendant, in his answer and in 
open court, conceded the execution and de- 
livery and non-payment of the note sued on, 
but defended on the ground of false repre- 
sentations, he is entitled to open and close. 

Ogden Valley T. & R. Co. v. Lewis, 41 U. 
L8s 125 Pa 68s 

Where a question does not indicate that the 
answer will be objectionable, an objection to 
aeecuee pe Peers: and if the answer con- 

ins objectionable matter, the r i 
peu to strike. Si 

romeenes v. S: P., L. A. & S. lL. 
U...475; 109 P. 10... anwape 


. 
a 
— 


‘ 


Where the question indicates that it calls 
for an incompetent answer and such answer 
is given without objection, the court may 
refuse to strike the answer out. 

Pane Vea COny Hy.) 6c by Oy 83) Ure sles 93 
The jury should be instructed not to con- 
sider letters admitted in evidence, except for 
the purpose for which they were offered, if 
the defendant makes such request. 

. McKinney v. Carson, 35 U. 180; 99 P. 660. 

Where an offer of proof is made including 
some immaterial matters, and is refused, the 
exclusion of the material evidence is error. 

In re Young’s Estate, 33 U. 382; 94 P. 731. 

Where partnership books were produced in 
court and were available to either party, 
defendant could not object that they were 
not introduced in evidence by plaintiff. 

Deming v. Moss, 40 U. 501; 121 P. 971. 


ELECTION BETWEEN COUNTS: 


When plaintiff rested her case, defendants 
moved that she be required to elect on which 
benefit certificate she proposed to stand. There- 
upon, her counsel stated, ‘‘We are not seeking 
to recover on one certificate any more than on 
the other,’’ but claimed to recover, however, 
only on one. Held, that the refusal to require 
the plaintiff to elect was error. 
ene v. Woodmen of W., 28 U. 505; 80 P. 

Where a complaint contains two counts, one 
on an open account and the other on an ac- 
count stated for the same cause of action, a 
motion to elect between the counts was prop- 
erly denied. (Distinguishing Anthony v. Sav- 


age, 2 U. 466.) 


Oberndorfer v. Moyer, 30 U. 325; 84 P. 1102. 
Shaw v. Utah N. Ry., 6 U. 253; 21 P. 994, 
See Conner v. Raddon, 16 U. 418; 52 P. 764. 


CONDUCT AND ARGUMENT OF COUNSEL: 


Misconduct of counsel 


in making 
remarks to the jury, 


improper 
where no exception is 


taken thereto and no request for instructions 


‘ 


sete \ wh 


P48. 


thereon is made, is not reviewable. 
Ba cineon Ve Wi vee Ry CO. e850. 1285* 100 EP: 
Andrews v. Free, 45 U. 505; 146 P. 555. 


Unless so flagrantly improper that no ruling 
could have cured the harm. 

Andrews v. Free, 45 U. 505; 146 P. 555. 

Where, in an action for injury to a passen- 
ger, a carrier admitted that it had settled with 
most of the persons injured in the same ac- 
cident, argument of plaintiff’s counsel that 
such settlements were an admission of liabil- 
ity was not improper. 
Os itn ken he KOO.n ool Cie 2505) 00 wb. 


Statement by defendant’s counsel to plain- 
tiff’s counsel during the noon recess, in hear- 
ing of the jury, held not to constitute im- 
proper conduct requiring reversal. 

_Requa v. Daly-Judge M. Co., 46 U. 92; 148 


Where counsel, in argument to jury, makes 
statements in disparagement of a party and 
the court instructs that such remarks are to 
be considered as conclusions of counsel and 
not as statements of fact, refusal to grant a 
new trial for misconduct of counsel was not 
erroneous. 

Prye v. Kalbaugh, 34 U. 306; 37 P. 331. 

Argument of counsel, when it was _ incl- 
dentally shown that the defendant thad an 


indemnity policy, that it would make no dif- 


n 
fi 


ference to the defendant whether judgment 
was for or against it, was improper. 
Andrews v. Free, 45 U. 505; 146 P. 555. 


The admission by defendant’s counsel in 
argument that on the trial there was no 
evidence, independent of that relating to the 
counterclaim, to dispute plaintiff's evidence as 
to the amount of its claim, would not estop 
it from controverting the whole or a part of 

aintiff’s claim. ‘ 
cael Wevada Mill Co. v. Keith-O’Brien Co., 
AQ“. 12; 156 P. 943. 


“INSTRUCTIONS SHOULD BE APPLICABLE: 


Party cannot complain of instructions asked 
by_ him. 
People v. Gough, 2 70. 


CIVIL PROCEDURE—TRIAL BY JURY. 
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aro Vo Witte SOUS ty. IS Oro Un el Sieg) kes 
pecs VetRO Gs We Ry- ©o., 2380U, 851s 79) PB. 
When no request made. Party cannot com- 
plain of lack of specific instructions upon a 
point. 
Griffiths v. Clift, 4 U. 462; 11 P. 609. 
Request which is too much upon the weight 
of the evidence, confining jury to particular 
circumstances stated without notice of others 
of importance, and selecting a particular fact 
as controlling to the exclusion of others, should 
be refused. 
ve nang Vel teriGe! Wien Et yen CO) ON Wk: 246s Somme 
Requests should be made 
Flint v. Nelson, 10 U. 261; 
firmed 166 U. S. 276. 
Instructions should be applicable to the evi- 
dence. 
Firman v. Bateman; 2 U. 268. 
Snell v. Crowe, 3 U. 26; 5 P. 522. 
Sate Vv. Utah Le & Ry. Co., 42) U; 415% 132 


before charge. 
37 P. 479; af- 


Requests not applicable to the 
should be refused. 

Clampitt,v:; were, 1 UU. 246 
Ogden Clay Co. v. Harvey, 9 U. 497; 35 P. 
10 


evidence 


Thomas v. Springville, 9 U. 426; 35 P. 503. 
eee v. Western Union T. Co., 25 U. 363; 71 
. 209. 

State v. Evans, 27 U. 12; 73 P. 1047. 

Casady v. Casady, 31 U. 394: 88 P. 32. 

Downey v. Gimini M. Co., 24 U. 481: 68 P. 
414, 

Lawson v. Thompson, 10 U. 462; 37 P. 732. 

Smith v. Cannady, 45 U. 521; 147 P. 210. 

Bierndon va S. 1: | City,Wed U. 65" 095 Iee4e6- 

if not so applicable, though abstractly cor- 
rect, it is error. Such error does not compel 
reversal, however, unless it appears that the 
jury was misled. 

Clampitt v. Kerr, 1 U. 246. 

Davis v. Utah Southern Ry. Co., 3 U. 218; 
oceambal, 

Snell v. Crowe, 3 U. 26; 5 P. 522. 

Instruction not applicable to facts is error. 

Holt v. Pearson, 12 U. €3; 41 P. 560. 

Belknap v. Widdison, 32 U. 246; 90 P. 393. 

State v. Gordon, 28 U. 15; 76 Fb. 882. 

Williamson v. Salt Lake & Utah R. R. Co., 51 
U. —; 172 P. 680. 

Instructions not applicable to the theory 
on which case is tried are properly refused. 

Swan sv. S: Li &1/O. Ry.eCol, 41° U. ois 227 
P2677: 

An instruction on an issue not raised in the 
pleadings is erroneous. 

Lochhead v. Jensen, 42 U. 99; 129 P. 347. 

Holt v. Pearson, 12 U. 63; 41 P. 561. 

Gondie vo Dii& RG., 840. 2377 07) Po 20t 

Davidson v. Utah Independent Tel. Co., 34 
UU. 249; 97 BP. 124 

Even though there is evidence. 

First Nat. Bank v. Taylor, 88 U. 516; 114 P. 
529. 

And where there is no evidence. 

Tyng v. Constant-Loraine Inv. Co., 37 U. 304; 
LOS MPAA OD: 

Manti v. Peterson, 33 U. 209; 93 P. 566. 

Smith v. Gilbert, 50 U. —; 164 P. 1026. 

If requested, the court must instruct on 
every material issue as to which there is some 
evidence, 

McKinney v. Carson, 35 U. 180; 99 P. 660. 

Where an instruction offered by defendant 
covered no issue in the case, a modification 
of it, making it neither better nor worse, was 
harmless error. 

Kimball v.0 S.)i.) City, | 320. 4253+ 90: P. 395; 

Wihere plaintiff was instructed to work at 
a particular place, but not to do any particular 
act, it was error to charge that a servart 
acting under the direct command of the master 
does not assume the risks incident to the act 
commanded to be done unless the danger is 
appreciated by him. 

Bakka v. Kemmerer Coal Co., 43 U. 345; 134 
P. 888. 

In a negligence case a request to charge 
that one is only required to exercise reascn- 
able and ordinary care in doing a thing, while 
abstractly correct, was not applicable to the 
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facts, and imparted no practical information 
to the jury, so that its refusal was not error. 

Furkovich v. Bingham Coal & L. Co., 45 U. 
Soto ee Lat. 

An instruction that it is the duty of a city 
to keep its streets in repair is inapplicable 
and misleading where part of the street has 
not been prepared and used for public travel. 

Herndon v. Salt Lake City, 34 U. 65; 95 P. 
646. 

Where tiie court is required to charge with 
respect to conflicting theories of the plaintiff 
and the defendant, it may not instruct the 
jury that they may render a verdict for one 
of the parties, without considering and finding 
all of the elements necessary to support such 
verdict both in law and in fact, and it is 
error, in an action between partners, to ig- 
nore, in such instruction, their special agree- 
ment defining and limiting their rights as 
to the sale of partnership property. 

Morgan vy. Child, Cole & Co., 47 U. 417; 155 
P. 451 

An instruction that if the plaintiff was in- 
jured as alleged, without fault on his part, he 
was entitled to a verdict, is not erroneous 
as casting upon plaintiff the burden of proving 
that he was free from contributory negligence, 
where the court also charged that contributory 
negligence constituted a defense, and that 
the burden of establishing it by a preponder- 
ance of the evidence was on the defendant. 

Grow v. U. L. & Ry. Co., 37 U. 41; 106 P. 
514. 

An instruction charging that train oper- 
atives are bound to use ordinary care to avoid 
injuring plaintiff attempting to board moving 
freight train, held authorized under the aver- 
ments of the complaint. 

Lawhorn v. D. & R. G. R. Co., 42 U. 244; 130 
P. 470. 


WHEN COURT HAS FULLY CHARGED: 


The court, having charged properly on the 
whole case, may refuse to insruct further. 

Cunningham v. U. P. Ry. Co., 4 U. 206; 7 P. 
(S55 


WS: v. Musser; 4) U. 153% (7 PB. 389: 
Reddon v. U. P. Ry. Co., 5 U. 344; 15 P. 262. 
Leak v. R. G. W. Ry. Co., 9 U. 246; 33 P. 
1045. 
People v. Thiede, 11 U. 241; 39 P. 837. 
Scoville v. S. L. City, 11 U. *0; 39 P. 481. 
Scott v. Provo, 14 U. 315 45 P. 1005. 
Chapman v. Sou. Pac. Co., 12 U. 30; 41 P. 
51 


Konold v. R. G. W. Ry. Co., 21 U. 879; 60 
P. 1021. 
Osborne vy. Phoenix Ins. Co., 28 U. 428; 64 
Patios: 
State v. Haworth, 24 U. 398; 68 P. 155. 
OTIGZ) Van VW Wn) EDC COs 25) Un 2685 tile. 209: 
State v. Morgan, 27 U. 103; 74 P. 526. 
dotmeon Vier COdmC Ono mr orcOn mon obo 
1089. 
en v. Anderson-T. Co., 28 U. 346; 79 
. 46. . 
a res Veuvkt. Gomiv iit Se BCOw 29 MU moose 


sMaior v. 0. 8. L. RB. RB. Co., 21 U- 141; 59 P. 
522. 
pygreen Ve) Mam V0. (Co, 626 sUied aon ae es 
688 


Spiking v. Con. Ry. & Power Co., 33 U. 313; 
93° P. 838. 
Herndon v. S. L. City, 34 U. 65 95 P. 646. 
Moris Vie OV Orn tka CO moo) Wir al4 sal O mes 


629. 

Wall Rice Mg. Co. v. Continental Sup. Co., 
Some wal LOS Paes 

Evans v. O. S. L., 37 U. 481; 108 P. 638. 

Holt v. Neilson, 37 U. 566: 109 P. 470. 
meee VeWitvile Apexi VisnG@or, 50s We—sa Gg 


It is sufficient if the jury are properly in- 
structed in substance, and the court need not 
adopt the form of language presented by coun- 
sel, but may choose that mode of expression 
which he deems best adapted to intelligently 
auto the law to the jury on the requested mat- 
er. 
ape ae Vay ReeGaaWa Rivet COln 29) Was oo som 


CIVIL PROCEDURE—TRIAL BY JURY.” 


A refusal of instructions covered by those 
given is not error. p 

Hirabelli v. Daniels, 40 U. 513; 121 P. 966. 
.Geanakoules v. Union Portland Cement Co., 
41 U. 486; 126 P. 329. 

Lindsay L. & L. Co. v. Smart L. & L. Co., 
43 U. 654; 137 P. 837 

Boyd v. S. (Poole AW& Ss). eRe Conu4aomue 
449; 146 P. 282. 

Where a court has instructed a jury on the 
doctrine ‘‘falsus in uno, falsus in omnibus,” 
it is not error to refuse instructions singling 
out the testimony of prosecutrix. 

State v. Reese, 43 U. 447; 1385 P. 270. 

The court held not bound to charge plain- 
tiff’s and defendant’s theories on a certain 
question in separate instructions, but could 
cover the question in one instruction and 
still charge their respective theories. 

Toone v. O’Neill Constr. Co., 40 U. 265; 121 
EOS 

It is not necessary, in a buyer’s action to 
rescind a sale for false representation. to re- 
peat a charge in every instruction that the 
false representations must have been related 
to a material fact. 
ern v. Columbus Buggy Co., 40 U. 580; 123 

Br 


CONFLICTING INSTRUCTIONS: 


Where the charge as a whole correctly ex- 
pressed the law, defects in particular portions 
are not grounds for reversal where the jury 
was not misled. 

Anderson v. Daly M. Co., 16 U. 28; 50 P. 
815. 
ste Vo ©. 8. Ee R. RR. Co., 24. Us s460- noses 
gnomes v. Mam. M. Co., 26 U. 174; 72 P. 

Nichols v. Wells, 2 U. 167. 

People v. Sensabaugh, 2 U. 473. 
eee ee V0 Hirst) N.) Bank, 9) Us 215scomes 


State v. McCoy, 15 U. 136; 49 P. 420. 
apeteees v.. Morgan M. Co., 17 Us) 489354 Ps 

McCornick v. Queen M. & M. Co., 23 U. 71; 
63 P. 820. 

Morgan v. Mammoth Min. Co., 26 U. 174; 
72 P. 688. 
eee v. R. G. W. Ry. Co., 32 U. 367; 90 P- 


Smith yy. Ss. Prk.) A. 'S. Eo Ry..Cosmsomue 
290; 100 P. 678. 
Anco aG vy. S.. Py Ry.) Co3. 87) U. Ath 09m: 
Error in refusing request cured by verdict, 
where the facts which were the basis of the 
request are negatived by the verdict. 
Snell v. Crowe, 3 U. 26; 5 P. 522. 
Loofbourow v. Utah L. & Ry. Co., 31 U. 283; 
88 P. 19. 
Tartan v. R. GW. Ry. Go., 32 Ue 36% 90er: 


Where it does not appear that the jury was 
misled by an erroneous instruction, it will 
not be held error; particularly where the 
charge as a whole appears to state the iaw 
fully and correctly. 

Bent v.- O. 'S-s.) Ra RCo. 2620s, 209 are, 

. 940. 


Se Vv. OFS) la Ra R. 1Co., 21 Ui 141m 


Martin v. Hill, 3 U. 157; 2 P. 62. 

Where correct instructions are first given, 
and afterwards another instruction is given at 
the request of the appellant, which is favor- 
able to him, but which is erroneous and in 
conflict with the previous ones, the error is 
not cause for reversal. 

“Ge v. R.'G. W. Ry. Co., 28 U. Shi) 79mes 


sobavis v. Utah South R. R. Co., 3 U. 218: 2 P. 


Where conflicting Instructions are i 
one Ro is erroneous, it is to penpeas 
r a e jury ma 
whieh is Petros oP y have followed that 
eople v. Hancock, 7 U. 170; 25 P ; 
People v. Berlin, 10 U. 39; 36 'P. 199 


Marti v. Am. S. & R. Co., 23 U. 52: 63 P. 184. 


Instructions should be ‘considered together: 


Ut ; 
Hee an cane M. v. Boyle Fur. Co., 43 U. 523; 


re ae 
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An erroneous charge held harmless in view 
of the whole charge. 
soe v. Moran Constr. Co., 46 U. 388; 150 
wijhe rule that one or more erroneous instruc- 
tions cannot be cured by other correct in- 
structions does not apply where the instruc- 
tions objected to are not erroneous, but merely 
incomplete, and further instructions are given 
covering the issues, and the verdict shows 
that the entire instructions were considered 
by the jury. 
ee Fur. Co. v. Sorenson, 34 U. 109; 96 

In a _ will contest, where the court ruled 
at the beginning of the trial that the burden 
of proof was on the proponent, but, in charg- 
ing the jury, charged that as to the issue of 
insanity only the burden of proof was on 
the protestant, the court erred in failing to 
charge as to the burden on issue of undue in- 
fluence, though the proponent’s counsel did 
not request an instruction thereon. 

In re Hansen’s Will, 50 U. —; 167 P. 256. 

Where the court granted motion for non- 
suit on certain questions, it was error there- 
after in the charge to submit such questions 
to the jury. 

Derrick vas: f. & OARy. Co. 50-US—: 168 
P2335: 


INVADING PROVINCE OF JURY: 


It is error for the court to intimate an 
opinion as to the weight of evidence or facts. 

Hawley v. Corey, 9 U. 175; 33 P. 695. 

See Cooper v. D. & R. G. Ry., 11 U. 46; 39 
P. 478. 

Loofbourow v. Utah L. & Ry. Co., 31 U. 283; 
Saas A Oe : 

In an action for damages, an_ instruc- 
tion which assumes that plaintiff has proven 
damages is in effect a usurpation of the prov- 
ince of the jury by the court, and necessarily 
prejudicial to the defendant, notwithstanding 
the fact that another portion of the charge 
tells the jury that they are the judges of the 
facts and the credibility of the witnesses. 

Marti v. A. S. & R. Co., 23 U. 52; 63 P. 184. 

Instruction as to credibility, etc., not an in- 
vasion of province of jury. 3 

BR. G. W. Ry. Co. v. Utah, Nursery Co., 25 

PLS 0 es ODos ; f 
Satis proper for the court, in instructing the 
jury, to assume the existence of those facts 
which are shown beyond controversy. 

Shafer v. Russell, 28 U. 444; 79 P. 559. 

Kipros v. Uintah Ry. Co. 45 U. 389; 146 Pw2925 

In an action against a carrier for the death 
of a railway maii clerk, an instruction that 
it is presumed that deceased was in the car 
lawfully and in the discharge of his duties, 
put such presumption would be overcome if it 
were shown by preponderance of the evidence 
that he was not there in discharge of his 
official duties, was erroneous as invading the 
province of the jury on the weight to be 
given a mere inference of fact. 

Schuyler v. So. Pac. Co., 37 U. 581; 109 P. 

8, 1025. 
es instruction which assumes the truth of 

troverted facts is erroneous. 

Ee maviaxon v. Utah Ind. Tele. Co., 34 U. 249; 
P. 124. 
aoe VRS er CULy; Ro Umm DUlGr 109) be. ai4o. 

Where the court takes judicial knowledge 
of a fact and proof thereof is excluded, the 
court may, in its instructions, 
fact to be true. 

Spiking v. Cons. R. & P. Co., 33 U. SHIB;S. R83 
P. 838. 

In the absence of a statute, the court can- 
not, as a matter of fact, declare what. effect 
shall be given to any particular fact or circum- 

ance. 
eneh vy. Cummings, 39 U. 306; ALT P. 38. 

Where, in an action for injury in a mine, 
it appeared without dispute that explosive gas 
was found in defendant’s mine on one occasion 
about two months prior to the death, the 
court properly told the jury that defendant’s 
mine was a mine known to generate explosive 
gas instead of submitting that question to 

jury. 
toe ogantt y. Standard Coal Co., 50 U. —; 168 


P. 266. 
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DIRECTING A VERDICT: 


The court has no authority to entertain a 
motion for judgment notwithstanding the ver- 
dict on the ground that there was a failure 
of proof as to some essential element of the 
cause of action; but that question must be 
raised by a motion for nonsuit, a request to 
direct the verdict, or, after verdict, by motion 
for a new trial. 

Kirk v. Salt Lake City, 32 U. 148; 89 P. 458. 

_Verdict for plaintiff properly directed, in 
ejectment case. 

Jones v. Memmott, 8 U. 212; 30 P. 752. 

Where there is a substantial conflict in the 
evidence it is error to instruct the jury to 
find a verdict. 

Johnston v. Meaghr, 14 U. 426; 47 P. 861. 

Lepper v. Reilley, 47 U. 5€7; 155 P. 444. 

Verdict properly directed under facts in re- 
plevin case against sheriff. 

Munns v. Loveland, 15 U. 250; 49 P. 743. 

Verdict directed where facts undisputed. 

Centennial-Eureka M. Co. vy. Juab Co., 22 
U. 395; 62 P. 1024, 

In determining whether lower court should 
have directed a verdict, the appellate court 
must consider the evidence in the aspect most 
favorable to the respondent. 

Merrill v. O. S. L. Ry., 29 U. 264; 81 P. 85. 

Where it appears that the contract sought 
to be enforced is contrary to public policy, 
the court of its own motion should dismiss the 
action, regardless of whether the parties re- 
quest it. 

Boyd v. Topham, 47 U. 224; 152 P. 1185. 

Where defendant, by erecting and maintain- 
ing a dam for thirty years, acquired a prescrip- 
tive right to divert the flood waters of a 
stream, it is not entitled to a directed verdict 
where there is evidence that the original dam 
has been raised and the diversion increased. 

Stephens R. & L. S. Co. v. Us) P) R. Go, 48 
U. 528; 161 P. 459. 

The propriety of an order directing a ver- 
dict for defendant is tested by the question 
whether all reasonable men would draw the 
same conclusions from the _ evidence, and 
whether such conclusion requires a verdict 
for defendant 

Peterson v. Bullion-Beck & C. M. Co., 41 U. 
364; 126 P. 310. ' 

A party other than the one against whom 
a verdict is directed cannot complain of the 
absence of a reason for such direction. 

Morris'sv; Salt miuake) City. 35) Un 474ee atoll 
12h, ed hubyle 

Where the net damage to grape vines could 
not be ascertained from the evidence, the 
court should withdraw it from the jury. 

Sagers v. International ‘Smelting Co., 50 U. 
—; 168 P. 105. 

Where there is no evidence of the cost of 
harvesting crops, the court should withdraw 
from the jury the question of damages. 

Id 


Where plaintiff's evidence and the _ infer- 
ences therefrom would authorize reasonable 
men to arrive at different conclusions, the 
question is one of fact, though the evidence 
on some points may be very unsatisfactory. 

Robinson v. Salt Lake City, 37 U. 520; 109 
Jez Slee 

Where, in an action against an initial and 
connecting carrier for negligence in trans- 
porting sheep, there is no evidence that the 
cars provided by the initial carrier were not 


proper, nor that there was any delay or in- 
jury while sheep were in its possession, the 
court did not err in directing a verdict for 
the initial carrier. 

GOO WO. foat Lika CO, ots Us a5 2500 Gms 
1019. 

The court is not bound to accept a wit- 


ness’s statement as conclusive because there 
is no direct testimony of an eyewitness to 
the contrary, when there are other facts and 
circumstances from which a jury could prop- 
erly find otherwise. 

Condie v. R. G. W. Ry. Co., 34 U. 237; 97 U. 
120. 

Motion for a directed verdict must specify 
the grounds thereof, and in a motion for non- 
suit a general statement that the plaintiff has 
not made a sufficient case to go to the jury 


~ 


ue 
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is not sufficient; but the rule 1s qualified 
to the extent that where it is manifest on 
what question of law the case was taken 
from the jury and the defect does not admit 
of correction, a failure to specify the ground 
of motion does not justify a reversal. 

Smalley v. D. & R. G. R. Co., 34 U. 423; 98 
Let epila te 

Tihe trial court is not required to specify 
its reasons for directing a verdict. 

Omens Vs Seb la AL eke Sl. Covecanl. 
208; 89 P. 825. 

If the grounds for motion tor a directed 
verdict are not specified, the supreme court will 
not review the ruling denying the motion. 

Bown vy. Owens, 37 U. 177; 106 P. 708. 

Nor is the overruling of such motion error. 

Kytka v. Weber Co., 48 U. 421; 160 ies 111. 

In passing on motion to direct a verdict, 
the court should determine what the undis- 
puted evidence establishes; it does not weigh 
the evidence to determine what facts are es- 
tablished. 

Law v. Smith, 34 U. 394; 98 P. 300. 

Where, in an action for negligence, the an- 
swer puts in issue the allegations of the com- 
plaint and sets up contributory negligence, 
assumption of risk, settlement, etc., the 


court, in directing the verdict, must specify 
the ground therefor. 
Smalley v. D. & R. G. R. Co., 34 U. 423; 98 


12% Maple 

MISCELLANEOUS AS TO INSTRUCTIONS: 
When trial court erred in instructing the 

jury, in spite thereof they found a proper 

verdict supported by the evidence, on appeal 

from order setting aside such verdict as 


against law, and granting new trial, the same 
rein- 


will be reversed and original verdict 
stated. 

Krantz v. R. G. W. Ry. Co., 12 U. 104; 41 
lee (tales 


Where it is clear almost beyond reasonable 
controversy that the instructions of the court 
to the jury respecting the question of damages 
had been disregarded, the supreme court may 
order a new trial; the same influence which 
caused the jury to disregard the instructions 
of the court may have misled them in passing 
upon other questions in the case. 


Wright v. Southern Pacific Co., 14 U. 383; 46. 


Be BYES 

Harmless instruction no error. 

Beak) v. oR.) G. iW. Ry. 9) WU. 246: 33). 1045. 

When evidence is introduced which is not 
admissible except for a special purpose, the 
jury should be instructed, upon the request of 
the party prejudiced thereby, to limit its use to 
that purpose only. 

Neilson v. Nebo Brown Stone Co., 25 U. 37; 
69 PB. 289. 

Marks v. Culmer, 6 U. 419; 24 P. 528. 

Instructions as to elements of damage in 
negligence cases. notes to §§ 6504-6505. 

Although the instructions of the court were 
not set out in the bill of exceptions, it will be 
presumed that they were in writing in the ab- 
sence of any showing that they were given 
verbally in pursuance of this section. 

Utah Optical Co. v. Keith, 18 U. 464; 56 P. 
155. 

Instructions presumed correct. 

Flint v. Nelson, 10 U. 261; 37 P. 479; 
firmed 166 U. S. 276. 

The verdict of a jury in an equity suit on 
controverted questions of fact submitted to it 
being merely advisory, error cannot be pred- 
icated on instructions given or refused. 

Grand Cen, M. Co. v. Mammoth M. Co., 29 
W. 490; 83 PB. €48. 

Smith v. Richardson, 2 U. 424. 

The instructions are the law of the case 
which the jury must follow, whether they 
consider them correct or not, and whether 
the instructions are, in fact, correct or not; 
and where a verdict is in disregard of instruc- 
tions, it should be set aside by trial court. 

Bently v. Brossard, 33 U. 396; 94 P. 736. 

Where all the facts alleged as to plaintiff’s 
right to recover were denied in the answer, 
it is not reversible error for the court to copy 
the complaint and such parts of the answer 
as raised the issues in the case, it not appear- 
ing that the jury was thereby misled as to the 
issues. 


af- 


wey ; a 


93 P. 


ponderance of the evidence” that plainti 


Smith v. Golumbus Buggy Co., 40 U. 500; 123 ~~ 
128 kos ee 
A party is entitled to have instruction given é, 
on its theory of the case, provided there is any a) 
evidence to support it. 
Pratt v. Utah Light & Traction Co., 51 U. 
—; 169 P. 868. ; 
Anderson v. Nielson, 48 U. 564; 1387 P. 152. 
The refusal of instruction not justified by 
the evidence, though reflecting a party’s theory } 
is not error. : 
Ulrich v. Utah Apex Mining Co., 50 U. —; ; 
169 P. 263: : Se 


An instruction that the mere fact that an F 
accident happened was not sufficient to charge : 
defendant with negligence held not objection- i 
able, as there was some evidence of defend- t= 
ant’s negligence. 5 

Boyd vi: Si PY VAS GS. al RaeCone 40a UE 
449; 146 PB. 282. 


An instruction that the jury are to exclude : 
from their minds any special knowledge of 
the case ‘‘except such matters as are of com- ; 
mon knowledge’’ is not erroneous. 
Deardon vais: Pe, EecAl (SNS) ai Coumsa 
WAT SOS Pe Aras : : 
The court’s admonition to jury before view- 
ing premises that it was to merely view the 
premises “and-.not to talk about the case at 7 
all; to look is all you are to do; not to take 
account, measurements, or go out to act as 
detectives; not to be searchers for anything " 
that. has not been brought before you or sug- 
gested to you’’—was proper. 
Sorenson v. D. & R. G. Ry. Co., 49 U. 548; 
164 P. 1020. 
In a will case, where the court ruled at the 
beginning of trial that the burden of proof 
was on the proponent, but, in charging the 
jury, charged that as to the issue of insanity 
only the burden of proof was on the protest- 
ant, the court erred in failing to charge as to a 
the burden on issue of undue influence, though i 


proponent’s counsel did not request an in- 
struction ‘thereon. 
In re Hansen’s Will, 50 U. —; 167 P. 256. ss 
An instruction permitting jury to construe \ 
the contract sued on is erroneous. ‘ 
Bailey v. Spalding-Livingston Inv. Co., 43 U. 4 
53o¢ 136 Py 962: : ’ 


Where a part of a requested instruction was 
bad, the court was justified in refusing the 
whole of it. 

Jensen.Vv. Ds &RiiG! RarCo., 44.1.) 1100) eS ae 
126 Saltstay a 

Requested instructions containing correct 
statement but ending by directing the jury 
to determine the whole case on a single issue 
not decisive of the whole case, is properly 
refused. 

Herndon v. S! En. City, 34 U., 653995 646: 

A charge that it is a presumption that 
every man exercises due care for his own 
safety when in a place of danger, and that 
decedent did so when he approached the rail- 
road crossing, and plaintiff need not affirm- 
atively prove he looked and listened, and bur- 
den of proof that he did not is on defendant, 
is not erroneous. 

Ae al tc Va OS 5 dus Rei Cos 3 TU odo gmey 

A party requesting the court to charge on a 
subject may complain that the court erron- 
eously stated the law where it was not stated 
as requested. 

Rane Ogden & M. W. R. Co., 

Dd. 

It was not prejudicial error to charge in 
language of the pleadings as to what consti- 
tuted the issues in the case, where the issues 
were stated in plain and concise language. 
Pe tes v. Utah Fuel Co., 49 U. 430; 164 P. 
eae v. Velie M. Co., 49 U. 567; 164 P. 


4 
33, Us 1295 


Wihere a court admits proof of 
as of a different date than that alldcea, ache 
out requiring any amendment to the pleadings 
to conform to the proof, it is error to instruct 
that the jury must fina that the contract 
was performed on the dates alleged, 
a caeen v. Western Meat Co., 40 Ui 398 eds 


An instruction that if a jury find “by phos i 


ars 


failed to prove his case the verdict should 

be for the defendant, was erroneous in re- 
quiring defendant to establish his case by a 
preponderance of the evidence. 

—-Hillyard v. Bair, 47 U. 561; 155 P. 449. 
Where the defendant objects to certain evi- 

dence which may be admissible for a certain 
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purpose only, the court overrules the objection, 
and states that it will instruct fully thereon, 
and counsel excepted to the ruling, and rely- 
ing on the court’s promise to instruct, failed 
to submit a request thereon, and the court 
does not instruct thereon, it is erroneous. 
State vi McCurtain, (bl WU. —;- 172) (Pe 


eS ee ee ee ee ee a 


. 
‘ 
j 
a 


6803. (3148.) Requests for instructions; numbered and in writing; re- 
fusal; modification. Either party may, before the court has instructed the 
jury, or later by consent of the court, ask special instructions, which shall be 
in writing and numbered, and the court must either give such instructions as 
requested or refuse to do so, or give the instructions with modifications. 
Those refused shall be so marked; those modified shall be marked in such 


manner as clearly to point out the changes therein by words indicating the 
same. 


GalmC. Civ, ! '$)€09*-. Col., Mills’ An: C. § Instructions requested or given become part 
187*; Kansas (1889) § 4870*. of judgment roJl, § 6806. i 


Instructions generally, 
note to § 6802. 


6804. (3149.) Instructions to be numbered and read without comment. 
The instructions given shall be in consecutively numbered paragraphs, and 


shall be read to the jury without oral comment or explanation. 
Iowa, McClain’s An. C., §§ 3993-3995*; Neb. (1895) § 2449; N. Dak. (1895) § 5433*. 


6805. (3150.) Instructions to be signed; may be taken by jury. When 


the charge is in writing, it must be signed by the judge and delivered to the 
jury, and may be taken by the jury in their retirement and returned with their 


verdict into court. 
Col., Mills’ An. C., 
43707. 


including requests, 


§ 187*; Kansas (1889) § Court may allow the jury to take the writ- 


ten charge into the jury room. 
Scoville v. S: L. City, 11 U. 60; 39 P. 481. 


6806. (3151.) Instructions to be filed. Exceptions to charge, when and 
how taken. All instructions requested or given shall be filed by the clerk and 
become a part of the judgment roll. Exceptions to the charge or any portion 
thereof, or to the refusal or modification of any instruction requested, shall 
be taken at the time the charge is given or before verdict. No reason need be 
given for such exceptions, but the exceptions shall be noted upon the minutes 


of the court, or by the court stenographer if one is in attendance. 


Iowa, McClain’s An. C., § 3994*; N. Dak. 


(1895) § 5433*. ; 

Exceptions generally, §§ 6965-6973. 

Exceptions must be taken at the time the 
decision is made, § 6965. y 

Presumption in favor of charge, note to § 
6994. 

Judgment roll, how made up, § 6867. | : 

No particular form oI exception required, 
except, § 6967. 

What deemed excepted to, § 6966. ; 

Appeals decided on the record as made in 
the court below, § 6990, and note to § 6994. 

Errors not properly excepted to are not con- 
sidered on appeal, note to § 6994. 

Assignments of error, note to €994. — 

Requests to charge are a part of the judg- 
ment roll. 

Lindsay L. & L. Co. v. Smart Toe Linco:, 
43 U. 554; 187 P. 8387. — ‘ ; 

Where a requested instruction is refused, an 
exception to the refusal to give it is sufficient. 

Farnsworth v. U. P. Coal Co., 32 U. TMP Peres) 
Pata. 

EXCEPTIONS TO CHARGE: 

In the absence of exceptions to the charge, 
it cannot be reviewed. 2 ; 

Jenkins v. Mammoth M. Co., 24 U. 513; 68 

. 845. : 
ae ial v. Utah Lumber Co., 29 U. 13; 81 Tet 
897. 

i ifi jection- 

The suggestion that the specific object 
able steer in an instruction was not pointed 
out by the counsel in taking an exception to 
the action of the court in the premises can- 
not avail where the exception relates to a re- 
quest which was deemed excepted to, and pot 
to an original instruction given by the court oO 
i motion. ; 
Sricisison vy, East Tintic Ry. Co., 23 U. 42; 64 
P. 463. ’ : a 
; pecific. exceptions to parts of charge 0 
Non ipated to should be taken before verdict, so 
: BoA Te Th os ein 


is \ 
} Le 


that trial court may have opportunity to cor- 
rect errors, if any. 

Marks v. Tompkins, 7 U. 421; 27 P. 6. 

People ww. Barty 10 Us 204" (87.3305 Cbiss 
approving People v. Berlin, 10 U. 39; 36 P. 199.) 

Farr v. Swigart, 13 U. 150; 44 P. 711. 

Ruffatti v. Societe des Mines, 10 U. 386; 37 
Pay boils 

Scovallei. |S, WesiCity, 11, 60s 80. Parasite 

Thirkfield v. Mountain VY. C. Ass’n, 12 U. 
(634) BP. 564. 

Lowe v. Salt Lake City, 13 U. 91; 44 P. 1050. 

Wilson v. Sioux M. Co., 16 U. 392; 52 P. 626. 

Scott v. Utah Con. M. Co., 18 U. 486; 56 P. 
305. 

People’ v. Thiede, 11 U. 24; 39 P. 837; 

Notwithstanding the provisions of this sec- 
tion (enacted 1898), an exception to instruc- 
tion must point out the part that is bad un- 
less the whole is bad; part of the instruction 
being good, an exception to it as a whole is 
unavailing. : 

Farnsworth v. U. P. Coal Co., 32 U. 112; 89. 
P. 74. 

Pool yaiso. Ee Cos 200 Ui 210% 85 Pr 826. 

Wall v. Niagara M. & S. Co., vo U. 476; 59 
090) 

Nebeker v. Harvey, 21 U. 363; 60 P. 1029. 

Flaum: R.'G. We. Ry.’ \Co., -22\ UU. 846: 62) PR) 
908. 

Beaman v. Martha W. M. Co., 23 U. 139; 63 
Panooa: 

WAG Us mize bs) CO. 20) Wis 265s 63" Reroses 

Whipple v. Preece, 24 U. 364; 67 P. 1072. 

State v. King, 24 U. 482; 68 P. 418. 

State v. Haworth, 24 U. 398; €8 P. 155. 

Palmquist v. Mine & S. Supply Co., 25 U. 
25a 0M ie. (O94. ‘ 

State v. Campbell, 25 U. 342; 71 P. 529. 

Lebcher v. Lambert, 23 U. 1; 63 P. 628. 

State. va Clatksect. Uy bb 14 Ba 119% 


Nelson v. Brixen, 7 U, 454; 27 P. 578. 
Wilson v. Sioux Con. Min. Co., 16 U. 392; 
52 P. 626. 


t 
sy 
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Beaman v. Martha Wash. Min. Co., 238 U. 189; 
Gomer: Cole 

Pennington v. Redman Van & Stor. Co. 34 
ibe seo ae Pe Lib: 

Ryan v. Curlew Irr. & Res. Co., 36 U. 382; 
104 P. 218. 

Grow v. Utah L. & Ry. Co., 37 U. 41; 106 
P. 514. 

Where an instruction includes different and 
independent subjects, a general exception 
thereto cannot be considered on appeal unless 
the instruction as a whole is incorrect. 

Mathews v. Daly-West M. Co., 27 U. 193; 75 
Pe i222. 

Smith v. Columbus Buggy Co., 40 U. 580; 
123 P. 580. 

An exception to an instruction on the ground 
that it contains a partial and incomplete state- 
ment of the evidence and an inaccurate state- 
ment of the law, but without showing where- 
in it is inaccurate, raises no question on ap- 
peal. 

State: v, Clark, 27°. 55074 Poldloy 

An exception need net give any reason why 
an instruction is bad, but the word or phrase 


or paragraph complained of must be specifi- 
cally pointed out, so that the trial court may 
have the opportunity of making corrections. 

Farnsworth v. U. P. Coal Co., 32 U. 112; 89. 
P. 74. 

Doubtful practice for counsel to agree that 
exceptions to charge can be taken after re- 
tirement of jury. 

Ruffatti v. Societe des Mines, 10 U. 386; 37 
12%, ews 

Farr v. Swigart, 13 U. 150; 44 P. 711. 

Without knowledge of plaintiff’s counsel, de- 
fendant’s counsel, with consent of the court, 
went to the court reporter’s room and there 
caused exceptions to be noted by the reporter 
to parts of the charge and refusal to charge; 
held, that errors assigned on exceptions so 
noted should not be considered. 

Ober v. Schenck, 23 U. 614; 65 P. 10738. 

General exceptions to a number of para: 
graphs of a charge is insufficient to preserve 
for review the propriety of giving any of such 
instructions. 

Murray M. & lL. Co. v. Newhouse Realty 
Co., 47 U. 622; 155 P. 442. 


6807. (3152.) View by jury. When, in the opinion of the court, it is 


proper for the jury to have a view of the property which is the subject of 
litigation or of the place in which any material fact occurred, it may order 
them to be conducted in a body under the charge of an officer to the place, 
which shall be shown to them by some person appointed by the court for 
that purpose. While the jury are thus absent, no person other than the person 
so appointed shall speak to them on any subject connected with the trial. 


Cali Civ. Pes SH6L0: that has not been brought before you, or sug- 


The court’s admonition to jury vefore view- 
ing premises, ‘‘not to talk about the case at 
all; to look is all you are to do; not to take 
accounts, measurements, or go out to act as 
detectives; not to be searchers for anything 


gested to you’’-~was proper. 
P. AS Sorenson o.)v. "D: & RoiG. RaiCown49 
U. 548; 164 P. 1020. ; 
The viewing of the premises is within the | 
discretion of the trial court. 


Shortino v. S. L. & U. R. Co., 51 U. —; 174 
P. 860. 


6808. (3153.) Admonition to jury upon separating. If the jury are per- 
mitted to separate, either during the trial or after the case is submitted to 
them, they shall be admonished by the court that it is their duty not to con- 
verse with, or suffer themselves to be addressed by, any other person on any 
subject of the trial, and that it is their duty not to form or express an opinion 


thereon until the case is finally submitted to them. 
CaleC. Cty iP., $9611: 


6809. (3154.) What papers may be taken to jury room. Upon retiring 
for deliberation, the jury may take with them all papers which have been re- 
ceived as evidence in the cause, except depositions, or copies of such papers 
as ought not, in the opinion of the court, to be taken from the person having 
them in possession, and they may also take with them notes of the testimony 


or other proceedings on the trial, taken by themselves or any of them, but 


none taken by any other person. 
Cal Cr Civeney, S$) 6123 


6810. (3155.) Jury may decide in court or retire. Duty of officer. 
When the case is finally submitted to the jury, they may decide in court or re- 
tire for deliberation. If they retire they must be kept together in some con- 
venient place under charge of an officer until they agree upon a verdict or are 
discharged by the court. Unless by order of the court, the officer having them 
under his charge must not suffer any communication to be made to them, or 
make any himself, except to ask them if they have agreed upon their ver- 
dict; and he must not, before the verdict is rendered, communicate to any 


person the state of their deliberations or the verdict agreed upon. 
Cal. C. Civ. P., § 618*. 


6811. (3156.) Further instructions to jury on request; notice. After 
the jury have retired for deliberation, if there be a disagreement among them 
as to any part of the testimony or if they desire to be informed of any point 
of law arising in the cause, they may require the officer to conduct them into 
court. Upon their being brought into court, the information required must be 
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given in the presence of, or after notice to, the parties or counsel. Such in- 


formation must be given in writing or taken down by the stenographer. 
Cal. C. Civ. P., § 614*. ment controlling, and the court fails to with- 


Instructions may be given on a legal holi- draw or modify the instruction, it is prejudicial 
day, § 1806. error. 

Where a jury asks about an_ instruction Beason v. Western Meat Co., 40 U. 398; 124 
which erroneously made the time of employ- P. 335. 


6812. (3157.) Sick juror may be discharged. Effect. If, after the im- 
paneling of the jury and before verdict, a juror becomes sick so as to be unable 
to perform his duty, the court may order him to be discharged. In that case 
the trial may proceed with the other jurors, or another juror may be sworn 
and the trial begin anew, or the jury may be discharged and a new jury then 
or afterwards impaneled. . ; 

Cal GCG. Cive Py § 6b: 

6813. (3158.) Action retried when jury discharged or fail to render ver- 
dict. In all cases where the jury are discharged, or prevented from giving a 
verdict by reason of accident or other cause during the progress of the trial 
or after the cause is submitted to them, the action may be again tried immedi- 


ately or at a future time, as the court may direct. 


Cal. C. Civ. Po So c6. Judge or juror may be called as a witness, 
effect, § 7125. 


6814. (3159.) Court cpen during deliberation of jury. Sealed verdict. 
While the jury are absent the court may adjourn from time to time in respect 
to other business, but it is nevertheless open for every purpose connected with 
the cause submitted to the jury until a verdict is rendered or the jury dis- 
charged. The court may direct the jury to bring in a sealed verdict at the 
opening of the court, in case of an agreement during a recess or adjournment 
for the day. 


Cal. G. Civ. P., § 617. Courts open on legal holiday when jury out, 
§ 1806. 


6815. (3160.) Return of jury. Three-fourths may render verdict. Poll. 
When the jury or three-fourths of them have agreed upon a verdict, they must 
be conducted into court, their names called by the clerk, and the verdict ren- 
dered by their foreman; the verdict must be in writing, signed by the fore- 
man, and must be read by the clerk to the jury, and the inquiry made whether 
it is their verdict. Either party may require the jury to be polled, which is 
done by the court or clerk asking each juror if it is his verdict; if upon such 
inquiry or polling more than one-fourth of the jurors disagree thereto, the 
jury must be sent out again, but if no such disagreement be expressed, the 
verdict is complete and the jury discharged from the case. 


(Gail, (Oh (Cin HEAP Cie Three-fourths of the jurors may find a 
Verdict may be received or jury discharged verdict, Con. art. 1, sec. 10. 
on a legal holiday, § 1806. Prior to statehood a similar statute held un- 


constitutional, note to § 3595. 
6816. (3161.) Informal or insufficient verdict, how corrected. When 
the verdict is announced, if it is informal or insufficient, in not covering the 
issue submitted, it may be corrected by the jury under the advice of the court, 


or the jury may be again sent out. 
Cal. C. Civ. Pl, § 619. 


CHAPTER 29. 
THE- VERDICT. 


6820. (3162.) Verdict either general or special;.defined. The verdict of 
the jury is either general or special. A general verdict is that by which they 
pronounce generally upon all or any of the issues, in favor of either the plain- 
tiff or defendant; a special verdict is that by which the jury find the facts 
only, leaving the judgment to the court. The special verdict must present the 
conclusions of fact as established by the evidence, and not the evidence to 
prove them; and those conclusions of fact must be so presented that nothing 
shall remain to the court but to draw from them conclusions of law. 


+s. -™ 
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Where, in an action against three defend- 
ants to rescind a sale, the jury were justified 
in finding that the defendant wagon company 
alone made the contract ef sale, and it ap- 
peared that the jury intended to render a 
verdict against it alone, failure to find in favor 
of the other two defendants did not prejudice 
such defendant. 

Smith v. Columbus Buggy Co., 40 U. 580; 


Cala @mCivenk,, § 624: 

Report of referee on the facts has the effect 
of a special verdict, § 6840. } 

Presumption in favor of verdict, 
6994. 

Defects cured by verdict, note to § 6573. 

Directing a verdict, note to § 6802. Ale A 

Judgment to be entered on verdict within 


note to § 


ip twenty-four hours, § 6861. 

o Cases on chance verdict, § 6978. 123 SO: 

an ire ial verdict ial findings. In 
ay 6821. (3163.) Court may direct special verdict or specia dings. 

ai all cases, the court may direct the jury to finda special verdict in writing upon 
DF all or any of the issues, or may instruct them, if they render a general verdict, 


: to find upon particular questions of fact, to be stated in writing, and may di- 
. rect a written finding thereon. The special verdict or finding must be filed 
with the clerk and entered upon the minutes. When a special finding of facts 
is inconsistent with the general verdict, the former controls the latter, and the 
court must give judgment accordingly. 


Chak (CR ela. See ROLY Aster , 
Special verdict defined, § 6820. 
Issues of fact, how tried, §§ 6781, 7208. 


Special issues may be tried by jury, order, 
§ 6465. 

Verdict containing a finding on the whole 
issue, also special findings, is good. 

Smith v. Ireland, 4 U. 187; 7 P. 749. 

Where special verdict is capable of two con- 
structions, one supporting general verdict, the 
other not, appellate court will adopt the one 
that sustains the general verdict. 

Warner v. U. S. Mutual Accident Ass’n, 8 
east 2 Ps. 1696. 

Issues in civil cases tried by the court un- 
less jury demanded, § 6827. 


The submission of special findings is within 
the discretion of the court, and its refusal to 
do so is not error. 

Genter v. Conglomerate M. Co., 28 U. 165; 64 
Eas62. 

SVVIGDON Va ten Ge Wien Ray te Wien dan eA. aio Gil Gi 
RY Mangum v. Bullion B. M. Co., 15 U. 534; 50 
eps P. 834. 

Prye v. Kalbaugh, 34 U. 306; 97 P. 331. 
“ Lindsay v. Smart, 48 U. 554; 187° P. 873. 


6822. (3164.) 


amount. 


Cale Cm Olvay ce. Sin o2Or 

Judgment on counterclaim, § 6863. 

Special damages can not be recovered unless 
specially pleaded, note to § 6566. 
; Judgment in action for money, etc., § 6864. 
a Where there are several counts, a verdict 


* 6823. (3165.) 


Advisory jury. Verdict not binding on the 
court. 

Smith v. Richardson, 2 U. 424. 

Toltec Ranch Co. v. Cook, 24 U. 453; 67 P. 
1123. 

Grand Cent. M. Co. v. Mammoth M. Co., 29 
U. 490; 83 PB. 648. 

It is in the discretion of the court to direct 
a general or special verdict. 

Smith v. Ireland, 4 U. 187; 7 P. 749. 

In an action for wrongful death of plaintiff’s 
intestate, it is within the discretion of the 
court to direct special findings. 

Webb v. D. & R. G. Co., 7 U. 17; 24 P. 616. 

Where a cause is tried as a law action with- 
out special interrogatories and a general ver- 
dict is returned, such verdict cannot be set 
aside on the ground that it was advisory on 
an issue in equity. 

Naylor -v. Jensen, 38 U. 310; 113 P. 73. 

Houston v. Hechler, 44 U. 64; 1388 P. 1159. 

It was not an abuse of the discretion of 
the trial court to refuse to submit special 
issues to the jury because there were differ- 
ent items of damages claimed. 

Lindsay lL. & Le Co. v. Smart Li. & I: 'Co:, 
EGiae Wis US UBS ISR Rei 


In action for recovery of money, verdict must state 
When a verdict is found for the plaintiff in an action for the re- 
covery of money, or for the defendant when a counterclaim for the recovery 
of money is established exceeding the amount of the plaintiff’s claim as es- 
tablished, the jury must also find the amount of the recovery. 


should specify the judgment of the jury on 
each; but where the objection was not made 
in the court below it was not available on 
appeal. 

Smith v. Fisher, 24 U. 506; 68 P. 849. 


In action for specific personal property, verdict to state 


value and damages. In an action for the recovery of specific personal prop- 
. erty, if the property has not been delivered to the plaintiff, or the defendant 
by his answer claims a return thereof, the jury, if their verdict be in favor of 
the plaintiff, or if, being in favor of the defendant, they also find that he is en- 
titled to a return thereof, must find the value of the property, and, if so in- 
structed, the value of specific portions thereof, and may, at the same time, 


i! assess the damages, if any are claimed in the complaint or answer, which the 
prevailing party has sustained by reason of the taking or detention of such 
property. 

Cale. CLV. ven, uSinos te receipts; held, tt i 
a ae ; ipts ; , that the verdict meant that 
eae ate ea to recover’ personal the jury found $24 damages for the defendant. 


: : R . 
In an action in replevin, brought against Pp, 397. iene acct RU 


the county collector, to recover possession of 


; In or E j i i 
cattle levied upon for taxes, where the plain- der to warrant @ iury tn assessing dap: 


ages in replevin, 


tiff between the time of levy and the bring- 
ing of the action had paid the taxes, and the 
jury returned a verdict finding for the de- 
fendant and assessing his damages at $24 
over and above what has been paid in tax 


the damages claimed must 
be set up by a statement of the facts, and a 
mere clause in the prayer asking for damages 
is insufficient. 


Shafer v. Russell, 28 U. 444; 79 P. 559. 


6824. (3166.) Clerk to enter verdict, etc. Upon receiving a verdict, an 


; ik  csatin 
girth |) ; MT Boe ee 
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entry must be made by the clerk in the minutes of the court, specifying the 
time of trial, the names of the jurors and witnesses, and setting out the ver- 


a dict at length; and where a special verdict is found, either the judgment ren- 


ment of § 6828 in 1907. 


dered thereon, or if the case be reserved for argument or further considera- 
tion, the order thus reserving it. 


eM’ KObu (Ol hiageD ED aman yt Judgment must be entered within twenty- 


four hours, exception, § 6861. 


CHAPTER 30. 
LRA BY hae GOURT: 


6827. (3167.) Actions tried by court unless jury demanded or case re- 
ferred. All issues in civil actions shall be tried by the court, unless, in cases 
where a jury may be had, the same shall be demanded in the manner pre- 
scribed in § 6782, or unless, in a proper case, a referee or master in chancery 
shall be appointed. 


Submitting special issues to jury, §§ 6444, Court may direct special verdict or verdict 
6781. on special issues, § 6821. 

Trial by judge pro tempore, Con. art. 8, sec. References and trials by referee, §§ 6835- 
5. 05 L682. 6841, and notes. 

Jury waived unless demanded, Con. art. 1, 
sec. 10, § 6782. 


6828. (3168.) Decision of court; when filed. Modification of findings. 
Upon a trial of a question of fact by the court its decision must be given in 
writing, and filed with the clerk within thirty days after the cause is sub- 
mitted for decision. The court may, however, at any time before a notice of 
appeal is served and filed, or before a motion for a new trial is ruled upon, if 
such motion is made, add to or modify the findings in any respect, so as to 
make the same conform to the issues presented by the pleadings, and to the 
evidence adduced at the trial. No such additions to, or modifications of, the 
findings shall be made unless a notice in writing, specifying generally the 
additions or modifications desired, shall have been served on the adverse 
party, or his attorney of record. Am’d ’07, p. 228. 


Cala Civ. 2, §--6327. without notice to the adverse party may be 


Trial by jury, judgment within twenty-four 
hours after verdict, § 6861. 

Dismissal of action for failure to demand 
yuagment within six months, § 6848. 

Judgment in general, §§ 6853-6871. 

Decrees and judgments may be entered in 
vacation, the case having been submitted in 
open court. 

Russell v. Hank, 9 U. 309; 34 P. 245. 

In an equity case, the court may treat a 
verdict of a jury or the findings of a referee 
as advisory and make such findings as the evi- 
dence will warrant, and enter a decree thereon. 

Wasatch Mining Co. v. Jennings, 14 U. 221; 
46 P. 1106. ; 

Smith v. Richardson, 2 U. 424. 

Grand Cent. M. Co. v. Mammoth M. Co., 29 
U.. 490; 88 P. 648. 

Findings left with the clerk to be filed are 
as effectually filed as if he placed his file 
mark upon them. 

Wisher v. Emerson, 15 U. 517; 50 P. 619. 

Billings v. Parsons, 17 U. 22; 53 P. 730. 

The provisions respecting time of filing de- 
cision are directory merely, and a court has 
the right to file findings and decree after the 
expiration of the time designated. 

Lynch v. Coviglio, 17 U. 106; 53 P. 983. 

Victor M. Co. v. Natl. Bank of Rep., 18 U. 

o Tays). 12a 1048 
Oe wind 4. Daniels, 50 U. —: 167 P, 1170. 

The judgment appointing a guardian in a 
eontested case must be based on findings. 

In re Manning, 38 U. 281; 112 P. 167. 


ADDITIONAL FINDINGS AFTER 
JUDGMENT: 
The decisions hereunder, except the last 
two cases, were rendered prior to the amend- 


Stricken from the transcript. 

Kahn v. Central Smelting Co., 102 U. S. 641; 
Ziman Le 

It is not good practice, in either law or 
equity cases, nor is it proper in either, after 
findings and judgment, for the court to file 
additional findings at the request of either 
party, while the judgment is allowed to stand. 

Clawson v. Wallace, 16 U. 300; 52 P. 9. 

Fisher v. Emerson, 15 U. 517; 50 P. 619. 

Lynch y. Coviglio, 17 U. 106; 53 P. 983. 

Klopenstine v. Hays, 20 U. 45; 57 P. 712. 

Amendments to findings, while motion for 
new trial is pending, are authorized and justi- 
fied when they are responsive to the issues 
and are supported by the evidence. 

Hayes v. Lavagrino, 17 U. 185; 53 P. 1029. 

An opinion of the court in deciding a case, 
setting forth its reasons for the judgment, is 
not a finding of facts within the meaning of 
this section, and the appellate court cannot 
disregard findings of fact simply because they 
were filed subsequently to rendering of the 
opinion, 

Victor M. Co. v. Natl. Bank of Rep., 18 U. 87; 
ag eet Op 

Grand Cent. M. Co. v. Mammoth M. Co., 29 
U. 490; 83 P. 648. 

The amendment, effective March 25, 1907, 
authorizing additional findings and conclusions 
after the entry of judgment, applies to a 
judgment entered March 16, 1907, so as to 
make the time for appeal run from September 
21, when the additional findings were made. 

Boucofski v. Jacobsen, 36 U. 165; 104 P. 117. 

Independent of the provision that after 
judgment the court may make additional find- 
ings, the court had no jurisdiction to so do 
after the term at which judgment was en- 
tered, even though there was pending a mo- 
tion to retax costs. 

Holm v. Davis, 41 U. 200; 125 P. 403. 


eG" ay Ue LePage fy) ae 
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6829. (3169.) Findings and conclusions to be separately stated. In giv- 
ing the decision, the facts found and the conclusions of law must be separately 
stated, and the judgment must thereupon be entered accordingly. 


CalwtOeeGiv. |. 63 368s. 

Referee to state facts found, and conclusions 
of law, separately, § 6840. 

Additional or modified findings, § 6828, and 
note. 

Opinion of court not a finding, note to § 
6828. 

Harmless errors and technicalities disregard- 
ed, note to § 6994. 

Findings left with the clerk for filing, note 
to § 6828. 

Advisory verdict or findings by referee may 
be disregarded, note to § 6828. 

Findings are not construed as strictly as 
special findings. If the findings and pleadings 
taken together fairly justify the judgment, not- 
withstanding a want of precision and an oc- 
casional intermixture of matters of fact and 
conclusions of law, it is sufficient. 

O’Reilly v. Campbell, 116 U. S. 418: (Not 
reported in Utah Reports.) 

Where, after the taking of evidence in an 
action by a client against an attorney for an 
accounting, and after the judge had found 
that plaintiff was entitled to an accounting and 
had ordered defendant to account on a future 
day, the defendant objected to the judge’s 
future proceeding in the cause and another 
judge was authorized to try it, the substitute 
judge could make findings on the whole case. 

Everett v. Jones 32 U. 489; 91 P. 360. 

In a law case the supreme court may not 
make findings nor treat as found that which 
might have been or ought to have been found. 

Lyman v. Title Guarantee & Surety Co., 48 
Weece0s Lose. 423. 

Duggins v. Colby, 45 U. 335; 145 P. 1042. 

In the absence of the testimony, if the find- 
ings are supported by the pleadings, the su- 
preme court assumes that there was testimony 
to support the trial court’s findings. 

Cain v. Stewart, 50 U. —; 167 P. 265. 


NECESSITY FOR FINDINGS: 

A judgment must find support in the find- 
ings. 

Fant v. Central Smelting Co., 2 U. 371. 

Reich v. Rebellion S. M. Co., 3 U. 254; 2 P. 
708. 

Blumenthal v. Asay, 3 U. 507; 24 P. 1056. 

Hennefer v. Hays, 14 U. 342; 47 P. 90. 

Walley v. Deseret Nat. Bank, 14 U. 305; 47 
P. 147. 

Maynard v. Loco. Eng. Ins. Ass’n, 14 U. 
458; 47 P. 10380. 

A judgment must be based either upon a 
verdict or upon findings, and cannot be based 
on a motion. ; 

(Criticised in Kirk v. 8S. L. City, 32 U. 143; 
89 P. 458.) 

Reich v. Reb. M. Co:, 3 U. 254: 2 P. 708. 

Findings of fact are required in all cases 
where issues of fact are tried without a jury; 
they should be filed before the entry of the 
judgment or decree. 

Kahn v. Central Smelting Co., 2 U. 871; af- 
firmed 102 U. S. 641. 

Nephi Irr. Co. v. Jenkins, 8 U. 369; 31 P. 986. 

An express finding that the applicant for a 
patent is in possession is not necessary where 
the facts show that he is constructively if 
not actually in possession. 

Hilers v. Boatman, 3 U. 159; 2 P. 66. 

Total absence of findings is reversible error. 

Reich v. Rebellion M. Co., 3 U. 254; 2 P. 703. 

Blumenthal v. Asay, 3 U. 507; 24 P. 1056. 
erect see Haynes v. Roberts, 4 U. 405; 11 P. 

Error is not presumed on appeal, but must 
be affirmatively shown, and when the trial 
court filed no findings, it will be presumed, on 
appeal, that the findings were waived unless 
the contrary appears from the record. 

Haynes v. Roberts, 4 U. 405; 11 P. 512. 

Where a judgment is taken by default, no 
finding of the court is necessary. 

s Walker Bros v. Continental Ins. Co., 2 U. 
31, 


pi 57 


No findings necessary where a cause is sub- 
mitted upon the pleadings to the court, and 
the court finds that the answer raise@ no 
issue. 

Dickert v. Weise, 2 U. 350. 

Secs. 3379, 3380, C. L. 1888, require findings 
in case of a final judgment only, and an oraer 
refusing to confirm a sale of real estate is not 
a final judgment. 

In re Gibbs, 4 Un. 97; @€ BP. 525. 

Findings of fact are required only in trials 
on the merits, and findings on a motion for 
new trial are not required, neither are they 
necessary nor usual in practice. 

Wright. vy U. 7B. BR.wR. 2 Col,2225 Uses Ssmocman 
817. 

In a contested application for appointment 
of a guardian because of incompetency, find- 
ings of fact are essential. 

In re Manning, 38 U. 281; 112 RP. 167. 

Where the defendant set up an affirmative 
reply, there must be findings on the issue 
raised, and findings that none of the allega- 
tions of the answer are true is a conclusion, 
and insufficient. : 

Westminster Inv. Co. v. McCurtain, 39 U. 
544; 118 BP. 564. 

On plaintiff’s suggestion that return of serv- 
ice did not correctly show when service of 
summons was made, and it moved to amend, 
the court should have made findings as to 
the actual time of service of Summons. . 

West Mt. L. & S. Co. v. Danley, 38 U. 218; 
eae OA 


FINDINGS ON ALL MATERIAL ISSUES: 


A judgment for plaintiff in an action to 
recover on certificates of deposit alleged to 
have been assigned to plaintiff in consideration 
of $1,000 will be reversed where the consider- 
ation is attacked for fraud, and the court fails 
to find any consideration for the assignment. 

Buier V.. Utahs Litle=Ins.Cor, J0MUiRNGEesT 
Failure to find on immaterial issues is not 
error nor is it prejudicial error to fail to find 
on material issues, when they would neces- 
sarily have been prejudicial to appellant, and 
when those already found are sufficient to 
sustain the judgment. 

Maynard v. Loco. Eng. Ins. Ass’n, 16 U. 145; 
bl BP.) 259, 

Connor v. Raddon, 16 U. 418; 52 P. 764. 
ve Vv. Nephiirr: (CoG sUs. 421 eh oes 
Billings “v. “Parsons,) 17 Us 223553) P2730) 
Groome v. Ogden City, 10 U. 54; 37 P. 90. 

Chambers v. Emery, 13 U. 374; 45 P. 192. 

Orrave, Richey ys bl damien eae ole 
ears tibo ae Vv. tlolderman;) 3) Wi) 38ieeu4ambs 

Mills v. Gray, 50 U. —; 167 P. 358 

The findings must support the jJuagment, 
and when it affirmatively appears that they 
fail to do so, the judgment will be reversed on 
appeal. 

Karren v. Karren, 25 U. 87; 69. P. 465 

If there be no finding on a material issue 
the judgment must be set aside. 

Mitchell v. Jensen, 29 U. 346: 81. P. 16h. 

Thomas v. Clayton, 47 U. 96; 151 P. 543. 

Unless under the evidence no findings, other 
than in support of the judgment, were per- 
missible. 

Snyder y. Allen, 50 U. —; 168 P. 945. 

Under § 6995, as amended in 1907, if the 
trial court fails to find upon all material issues 
the appellate court may remand case with di- 
rections to trial court to make complete find- 
cuchGE arioe eee thereon (Distin- 

illon Imp. 
1; 88 P. 670.) p. Co. v. Cleaveland, 32 U. 

Everett v. Jones, 32 U. 489; 91 P. 360. 
Seabe court must find on all the material 
issues, including those raised by counterclaims 
regardless of the insufficiency of the evidence 
b> euppant them, or though no evidence in 

r support is introduced. No judgment can 


properly be rendered until there are such find- 
ings. 

Everett v. Jones, 32 U. 489; 91 P. 360. 

Dillon Imp. Co. v. Cleaveland, 32 U. 1; 88 
EGOS 
Failure to find on immaterial issues, or 
where findings must have been adverse to 
defeated party, not error, note to § 6994. 

In a law case the supreme court is not au- 
thorized to find facts or to draw deductions 
from them, and treat as found that which 
might have been found, Con. art. 8, sec. 9, 
and note. 

Affirmative matter entitling defendant to 
findings and decree may be set up in an an- 
Swer, not by way of counterclaim. 

Welch, Driscoll & Buck v. Buck, 48 U. 653; 
161 PRP. 455. 


In an action on notes where the facts are 
stipulated and it is clear that plaintiff cannot 
recover for a reason not involved in the issue 
of payment upon which no finding is made, 
want of such finding is immaterial. 
ees L, Stores Co. v- Moon, 49 P. 262; 162 


A finding that a mechanic’s lien claimant 
had not been paid sufficiently meets the con- 
tention that the claimant had been paid by 
work done for it by the contractor. \ 

Langton Lime & Cement Co. v. Perry, 48 U. 
IAs 159 Pie 49% 

Langton Lime & Cement Co. v. Smith, 48 
Rie ad 25 Ol Ps 49: 

In an action for dower, a finding that plain- 
tiff must fail because she failed to establish 
the existence of a lawful marriage between 
herself and decedent is a negative finding, 
and is sufficient to support a judgment for 
defendant on that ground. 

Hilton v. Snyder, 37 U. 384; 108 P. 698. 

Where the court makes affirmative findings 
of fact on the material issues which are neces- 
sarily a complete negative of the truth of the 
matter set forth in the pleadings of the other 
party, the failure of the court to expressly find 
on the matters, the truth of which is thus 
negatived, is not error. 

Skliris v. Melis, 50 U. —; 170 P. 968. 


FINDINGS MUST BE CERTAIN: 


“That there was no such co-tenancy be- 
tween the plaintiff and defendants in the 
mine in controversy as entitled the plaintiff 
to an accounting,’’ is not a sufficient finding 
of fact upon which to base a decree. 

Kahn v. Central Smelting Co., 102 U. S. 641; 
same case, 2 U. 371 

In an action of replevin for the recovery of 
one hundred and four cattle described, and 
finding of fact by the court that the plaintiffs 
were not at that time the owners of the 
eattle sued for, describing them, is not in- 
consistent with another finding, that the de- 
fendent levied upon one hundred and two head 
of cattle described, the two descriptions not 
being exactly the same. 

Blish v. McCornick, 15 U. 188; 49 P. 529. 

Findings that are inconsistent with each 
other and against the pleadings and the pre- 
ponderance of the evidence will be set aside 
on appeal, and new findings rendered. 

Sandberg v. Victor M. Co., 24 U. 1; 66 P. 
360. 

Findings and decree as to water rights not 
sufficiently specific will be set aside or modi- 
fied. 

Nephi Irr. Co. v. Jenkins, 8 U. 369; 31 P. 986. 

Nephi Irr. Co. v. Vickers, 15 U. 374; 49 P. 
oe 20 U. 310; 58 P. 836 

ame case, 5 : F ; 

Lost Creek Irr. Co. v. Rex, 26 U. 485; 73 P. 
660. 

Smith v. Phillips, 6 U. 876; 23 P. 932. 

Holman v. Pleasant Grove, 8 U. 78; 30 P. 72. 

Findings should be definite and certain. 

Bartholomew Vv. peyote Mine, (op, Sul WG a8 
6 P. 481; 87 P. 707. 

; Maynard vy. Loco. Eng. Ins. Ass’n, 14 U. 458; 
47 PB. 1030. : ‘ 

Where the ultimate fact is found, no find- 
ing of probative facts which may tend to es- 
tablish that the ultimate fact was found 
against the evidence, can overcome the finding 
of the ultimate fact. 


EY Ae eae 
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Sierra Nev. Lumber Co. v. McCornick, 37 U. 
150; 106 P. 666. 

A finding that plaintiff was an innocent pur- 
chaser for value, without knowledge of any 
defect in or defense to the notes and acted 
in good faith in the transaction, and was the 
holder in due course for a valuable consider- 
ation paid before maturity, was. sufficient 
though in the nature of conclusions. 

Miller v. Marks, 46 U. 257; 148 2B. 412. 

A finding that there 1s an enforcible contract 
is sufficient. 

Chadwick v. Arnold, 34 U. 48; 95 P. 527. 

A finding that an action was barred by 
limitations is a mere conclusion. 

Rasmussen v. Sevier Valley Can Co., 40 U. 
ale eee Ps ATs 

Findings of fact which merely announce 
legal conclusions deducible from facts not 
stated will not support a judgment. 

Utah Ass’n of Cred. Men v. Home Fire Ins. 
Coz 86 Us 2038102) Prs63i: 

A general finding that all the complainant’s 
material allegations are true, or that the alle- 
gations of a pleading, contrary to the findings 
are untrue, and defendant failed to established 
its defense by any competent proof, is too in- 
definite, and a conclusion. 

Id. 

Munsee v. McKellar, 39 U. 282; 116 P. 1024. 

Westminster I. Co. v. McCurtain, 39 U. 544; 
118 P. 564. 

A finding that plaintiff has consorted with 
women other than his wife is sunicient as a 
finding of adultery, and that the plaintiff has 
deserted the defendant without good cause or 
any cause, and ever since and still continues 
to so wilfully and without cause desert said 
defendant and to live separate and apart 
from her without any cause or sufficient cause, 
or any cause or reason, against her will, 
without her consent, would ordinarily be a 
sufficient finding of desertion, but is insuffi- 
cient in view of the plaintiff’s showing of 
cruelty of defendant. 

Doe v. Doe, 48 U. 200; 158 P. 781. 

In an action to quiet title, a finding that 
the lease was obtained by defendant’s fraud 
and was void, might be construed to amount 
to a finding that the lease, as a mere instru- 
ment in writing, containing the evidence of 
the agreement between the parties was ob-* 
tained by defendant’s fraud, justifying a 
conclusion that the lease was void. 

Morgan v. Simons, 34 U. 146; 96 P. 1018. 

A finding that it affirmatively appears from 
the record that summons was not served and 
the complaint not deposited with the clerk 
in time is not necessarily equivalent to finding 
that such acts were not done. 

West Mt. L. & S. Co. v. Danley, 38 U. 218; 
111 P. 647. 

A finding, in an action to quiet title, that 
all claims of the plaintiff were barred by the 
provisions of certain statutes and the right 
of the defendants was perfected by limitations, 
is a nullity. 

Ives v. Grange, 42 U. 608; 134 P. 619. 

A finding that the evidence is manifestly 
insufficient to support the allegations of the 
complaint is a mere conclusion. 

Monataire Mining Company v. Columbus 
Rexall Con. Mining Co., 51 U. —; 170 P. —. 


JUDGMENT SUPPORTED BY EVIDENCE: 


If a decree is according to the evidence in a 
suit in equity, it makes no difference whether 
it is supported by the findings or not. 

Maxfield v. West, 6 U. 379; 24 P. 98. 

Misk vee maton, te W), o99s 2 tba ds 

Where there is no proof to show the exist- 
ence of a fact found, the finding is nugatory, 
and the judgment which it is to support is 
subject to attack and avoidance. 

Bacon v. Thornton, 16 U. 188; 51 P. 153. 

Where there is no evidence to support the 
findings, the judgment will be set aside. 

Walley v. Deseret Nat. Bank, 14 U. 305; 47 
iP 14%. 

Eastman v. Gurrey, 15 U. 410; 49 P. 310. 

Stevens v. Rogers, 16 U. 105; 51 P. 216. 

Coates v. Metcalf, 29 U. 209; 81 P. 900. 

Hathaway v. United Tintic Mg. Co., 42 U. 
520; 32 P. 388. 


Pe 


aN 


tive or negative, 


allowed as damages, 
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Greenhalgh v. United Tintic Mg. Co., 42 U. 
Bea toe), b:."390. Y 

Smoot v. Checketts, 41 U. 211; 125 P. 412. 

Fowles v. Case Threshing M. Co., 42 U. 502; 
tele. 53. 

Pennington vy. Redman Van & Stor. Co., 34 
eco Ome, Lbs 

Under the constitution, the appellate court 
has nothing to do with the sufficiency of the 
evidence to justify the findings or judgment, 
unless there is no competent evidence to Sup- 
port them, decision under Con. art 8, sec. 9. 

A finding on conflicting evidence will not 
be disturbed where it depended largely upon 
the determination of the credibility of wit- 
nesses. 

Utah Black Marble Co. v. American Marble 
& Onyx Co., 43 U. 68; 133 P. 472. - 

A finding in equity will not be disturbed 
where there is evidence supporting it. 

Montgomery v. Berrett, 40 U. 385; 121 P. 569. 

But where findings in an equity case are 
clearly against the weight of evidence, the 
supreme court will vacate them and substitute 
others. 

Leland v. Bourne, 41 U. 125; 125 P. 652. 

Where there is evidence to support findings, 
though conflict, they will not be disturbed on 
appeal. 

D. & 45 U. 


R, G. RK: Co. v., ‘Bolkogenese, 


(65; 143 P. 129. 


Where the evidence in support of plaintiff’s 
plea of title was insufficient, and there was no 
finding on defendant’s claim of adverse pos- 
session which was not established by the evi- 
dence, cause should be remanded. 

Peery Estate v. Ford, 46 U. 436; 151 P. 59. 

Hearsay evidence could be ignored by the 
court in making findings on question of facts. 

Holt v. Nielson, 387 U. 566; 109 P. 470. 

Where the burden of proof cast cn one 
party is not met, or where there is no evidence 


on a material issue, the adverse party is en- 


tited to a finding which may be either affirma- 
depending on the circum- 
stances. 

Utah Com’! Svgs. Bank v. Fox, 40 U. 205; 120 
P. 840. 

Where the amount which tke plaintiff ad- 
mitted to be the value of the labor claimed 
as an offset, together with the amount found 
to have been paid on the contract and that 
aggregated more than 
the contract price claimed by plaintiff, the 
finding that $403 was due on the contract was 
inconsistent with the facts found. 

Miller yi Mts Nebo Ts. & I Co., (37 Wi: 1; 
106 P. 504. 

The findings must be viewed in the light of 
all the evidence and reasonable inferences war- 
ranted thereby. 

Roperts; v. Braffet, 338 Ul 51: 92 BP. 789: 

If the findings on immaterial issues are 
harmless, or, anyway, not prejudicial to the 
losing parties, then the losing parties may not 
complain thereof. 

Amunssen v. Hansen, 51 U. —; 172 P. —. 


MUST CORRESPOND TO THE ISSUES: 


A fact found not included within the issues 
is nugatory. 

Maynard v. Loco. Eng. Ins. Ass’n, 14 U. 458; 
47 P. 1030. 

In a suit for specific performance of a con- 
tract to convey land to plaintiff, findings by 
the court giving plaintiff a right to a convey- 
ance on a verbal gift, ratified by possession, 
violated the rule that the findings must cor- 
respond to the issues. 

Price v. Lloyd, 31 U. 86; 86 P. 767. 


Where the findings are not responsive to 


the pleadings, the judgment on the findings is 
without support, and must be reversed, 

Florence Mfg. Co. v. Pacific Ex. Co., 36 U. 
346; 103 P. 966. 


Where a finding is properly within the pur- 
view of the allegations and responsive thereto, 
it is proper. 

Moyle v. McKean, — U. —; 162 P. 68. 

Findings outside the issues and contrary to 
the theory on which an action is based, are 
improper. 

Kimball v. Success Mining Co., 38 U. 78; 110 
P. 872. 
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It is not necessary for the court to make 
a finding upon a matter not in issue. 

Neuberger v. Robbins, 37 U. 197; 106 P. 933. 

Kimball v. Suecess Mining Co., 38 U. 78; 110 
Shae 

In an action to quiet title, plaintiff claimed 
to own the land, and prayed that it be quieted 
in him, a finding that plaintiff had paid taxes 
on the land which belonged to the defendant 
and was entitled to lien therefor is within 
the issues. 

Salt Lake Inv. Co. v. Fox, 37 U. 384; 108 
Peso. : 

Findings and conclusions, though general, 
will support a judgment where they follow the 
allegations of the complaint, but a judgment 
for an amount in excess of the amount prayed 
for and any possible award of interest, can- 
not be sustained. 

Cain v. Stewart, 47 U. 160; 152 P. 465. 

Where the actual location of the south 
boundary line of the block in which the lot 
was situated was in issue, a finding that the 
south boundary line was marked by plaintiff’s 
picket fence, did not conform to the issues. 

Giauque v. S. L. City, 42 U. 89; 129 P. 429. 


Upon a complaint alleging a specific con- 
tract,,.and also an account stated as to the 
balance due; held, that findings that contract 
had been completed and that, after certain 
payments, the parties had agreed on a balance 
due with interest, and finding the amoun! due 
as agreed, conformed to the pleadings 

Brittain v. Gorman, 42 U. 58€; 133 P. 370. 


CONCLUSIONS OF LAW: 


A finding “that there was no partnership 
between the plaintiff and the defendants” is 
not a conclusion of law, but is a finding of fact. 

Kahn v. Central Smelting Co., 2 U. 371. 

Findings of fact and conclusions of law may 
be on the same paper. 

Biskiv. Patton, 7 U399s/27 se. 

When findings of fact are correct, the judg- 
ment will not be disturbed if in accordance 
therewith, even if the conclusions of law are 
incorrect in technical language. 

McKibbon v. Brigham, 18 U. 78; 55 P. 66. 

It is of no consequence whether a certain 


‘finding is a finding of ultimate fact or a con- 


clusion of law, where there are other findings 
supporting the questionable finding and ren- 
dering it practically unnecessary. 
Snyder v. Emerson, 19 U. 319; 57 P. 300. 
Surplusage in a conclusion of law not re- 
versible error. 
Thompson v. Hays, 24 U. 275; 67 P. 670. 
Blish v. McCornick, 15 U. 188; 49 P. 529. 
; A finding of negligence is a conclusion of 
aw. 
Warren v. Robison, 25 U. 205; 70 P. 989. 
Where the facts found support a conclusion 
of law, the fact that the conclusion was stated 
in the findings of fact, instead of in the con- 
clusions of law made by the court, is im- 
material. 
oe v. Young Men’s, etc., 87 U. 280; 107 P. 


In an action on a note which defendant 
claimed was usurious, the transaction being 
effected through agents on the part of both 
parties, a finding that the agreement was 
entered into “between plaintiff and defend- 
ant,’ held, a conclusion of law, and improper. 

Brown v. Johnson, 48 U. 1; 134 P. 590. 


A finding, in a suit involving the ownership 
and use of waters of springs, that plaintiff 
has no right, title, or interest in or to the 
waters, is a mere conclusion, and insufficient. 

Munsee v. McKellar, 39 U. 282; 116 P. 1024. 


In an action for injury to a shipment of 
sheep, a finding, not based on any pleading 
or evidence, that the stipulation requiring no- 
tice within ten days of claim for damages is 
reasonable, is a mere conclusion of law, and 
without effect. : 
Sue v. Union Pac. R. R. Co., 33 U. 175; 93 


Where the conclusions of law are al 
at variance with the findings as to Blac! 


of plaintiff’s recovery, the supreme court will 
< is . #h; 


order the lower court to set aide its errone 


: 
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if 
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conclusions of law and to substitute conclu- 
Sions in accordance with the findings 


__ Parrott Bros. v. Ogden City, 50 U. —; 167 


P. 807. 
_ Where there can be only one conclusion of 


_ law, the failure to make it is harmless. 


Skliris v. Melis, 51 U. —; 170 P. 968. 

In an action for damages for breach of 
contract for failure to furnish water for irri- 
gation as agreed, a finding that the shortage 
of water was caused by act of God was a mere 
conclusion which could not aid the judgment. 

Millerv-" Mt. Nebo “Irr:. Co.,' 37, UW. 1: 106 
P. 504. 

A finding that the officer of a corporation, 
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with knowledge of the trust agreement entered 


into between the corporation and a stranger, 
whereby the latter conveyed real estate to 


the corporation in trust, ete., is not finding —~ 


of fact, but a conclusion of law deducible from 
the fact. 
: Gay v. Young Men’s, etc., 37 U. 380; 107 P. 
237. 

A finding that the note sued on, alleged gen- 
erally by the answer to have been without 


consideration, was delivered for a valuable 


consideration, was a finding of an ultimate 
fact, and not a conclusion of law. 

Utah Nat’l Bank v. Nelson, 38 U. 169; 111 
90.1: 


by reason of his relation to it, was chargeable 

6830. (3170.) Findings of fact may be waived. Findings of fact may be 
waived by the several parties to an issue of fact: 

1. By failing to appear at the trial; 

2. By consent in writing, filed with the clerk; 


3. By oral consent, in open court, entered in the minutes. 
Cal. C. Civ. P., § 634. 


6831. (3171.) Proceedings after issues of law determined. On a judg- 
ment for the plaintiff upon an issue of law, he may proceed in the manner pre- 
scribed by the first two subdivisions of § 6844, upon the failure of the defend- 
ant to answer. If judgment be for the defendant upon an issue of law, and 
the taking of an account or the proof of any fact be necessary to enable the 
court to complete the judgment, a reference may be ordered, as in that sec- 
tion provided. 


CalaG. Civ: B., 816326; When a reference may be ordered, § 6836, 


and note. 


CHAPTER 31. 
REFERENCES AND TRIALS BY REFEREES. 


6835. (3172.) Reference on written consent of parties. Fees of referee. 
All or any of the issues in an action whether of fact or law, or both, may be 
referred by the court or judge thereof upon the written consent of the parties. 
The fees of referees shall be fixed by the court and shall in no case exceed $10 
per day, except upon the written consent of both parties to the reference. 

Cal. C. Civ. P., § 638*. 

6836. (3173.) When court may order a reference. When the parties do 
not consent to the reference, the court may, upon the application of either 
party or of its own motion, direct a reference in the following cases: 

1. When the trial of an issue of fact will require the examination of a 
long account on either side, in which case the referee may be directed to hear 
and decide the whole issue or to report upon any specific question of fact 
therein; or, : 

2. When the taking of an account is necessary for the information of 
the court before judgment or for carrying a judgment or order into effects or, 

3. When a question of fact other than upon the pleadings shall arise 
upon motion or otherwise in any stage of the action; or, ’ 

4, Where it is necessary for the information of the court in a special 


proceeding. 


Cal. C. Civ. P., § 639. Appointment of referee in probate proceed- 


ings, § 7661. 


Trial by judge pro tempore, Con. art. 8, sec. 
5; 8 1682. k 

Court may order reference to try an issue 
of fact, §§ 6781, 6827. j 

Appointment of referee to hear evidence on 
default, § €844. F ‘ 

Appointment of referee in proceedings sup- 
plementary, § 6955. 


Referee to take an account, etc., § 6831. 

The territorial district courts had exclusive 
original chancery jurisdiction and the inherent 
power to refer a case to a master to take 
testimony and report findings. 

Nephi Irr. Co. v. Jenkins, 8 U. 369; 31 P. 986. 


6837. (3174.) Referees agreed upon or appointed by court. Number. 
Qualifications. A reference may be ordered to any person or persons, not ex- 
ceeding three, agreed upon by the parties. If the parties do not agree, the 


court or judge must appoint one or more referees, not exceeding three, who 


— —F 
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reside in the judicial district in which the action or proceeding is triable and 


against whom there is no legal objection. 


Calan Cre Giva (Bs 61 .640*" When three appointed, all must meet, but 


majority may act, § 7211. ; 
6838. (3175.) Objections to referees same as to petit jurors. Either 

party may object to the appointment of any person as referee for the same 

cause for which challenges for cause may be taken to a petit Juror in the trial 


of a civil action. 
Cal. C. Civ. P., § 641%. 


6839. (3176.) Id. Must be heard by court. Evidence. The objections 
taken to the appointment of any person as referee must be heard and disposed 
of by the court or judge thereof. Affidavits may be read and witnesses ex- 
amined as to such objections. 

Cal. C. Civ. P., § 642. 

6840. (3177.) Trial by referee. Power. Findings and conclusions. 
Appeal. The trial by referee shall be conducted in the same manner as a trial 
by the court. Upon such trial the referee shall have the same power to grant 
adjournments and allow.amendments to any pleading as the court would have, 
and upon the same terms and with like effect. He shall give to the parties or 
their attorneys at least ten days’ notice of the time and place of trial; and, 
upon the written request of either party, it shall be his duty to fix such time 
and place for trial and give such notice thereof. He must state the facts found 
by him and conclusions of law separately, and report the same to the district 
court, and the district court may review such report and on motion enter 
judgment, thereon, or set aside, alter, or modify the same, and enter judgment 
thereon so altered or modified, and may require the referee to amend his. re- 
port when necessary. The judgment so entered by the district court may be 
appealed from to the supreme court in like manner as from judgments in 
other cases. When the reference is to report the facts, the report shall have 


the effect of a special verdict. 


Wis., S. & B. An. S. (1889) § 2865*. 

Referee to settle and sign bill of exceptions, 
§ 6973. ‘ 

Postponement by referee, costs, §§ 6786, 7043. 

Provisions respecting evidence equally ap- 
plicable to trial before referee, § 7210. 

Special verdict, §§ 6820, 6821. 

Contempt before referee, punishment, § 7072. 

Findings of referee are advisory only, note 
to § 6828. 

The order of reference may be amended and 
sent back to the referee at any stage in the 
proceedings. 

WU. S. v. The Church, 6 U. 9; 21 P. 5038, 624: 

Referee may grant a nonsuit, subject to ap- 
proval of the court. 

Reever v. White, 8 U. 188; 30 P. 685. 

Findings of referee merely advisory. 

Wasatch M. Co. v. Jennings, 14 U. 221; 46 
Pe OG: 

The referee has the same power in trying 
a cause that the court would have; the court 
passes on motion for new trial. 


Reever v. White, 8 U. 188; 30 P. 685. 
Hanks v. Matthews, 8 U. 181; 30 P. 504. 
funae Whitmore v. Harris, 10 U. 259; 37 P. 
The findings of a referee and a decree of 
the court thereon may be set aside by the 

court at a subsequent term. 

Wasatch M. Co. v. Jennings, 14 U. 221; 46 
PIO6s 

Findings of fact of referee on conflicting 
evidence held conclusive on appeal, notwith- 
standing inconsistencies in the testimony of 
the witnesses of one party; this going only to 
the weight of evidence and credibility of the 
witnesses. 

Eureka H. M. Co. v. Bullion-B. & C. M. Co., 
CYA le Bae OO) 122 alse 
eS Vos.) La CoppersCo wr 4s Uaes3o aes 


Stahn v. Hall, 10 U. 400; 37 P. 585. 

Gallaehey Vem VOsemitel Mie Com ON Wem lo oman 
P. 264. 

Hannaman v. Karrick, 9 U. 236; 33 P. 1039. 


6841. (3178.) Referee must ke sworn. May administer oaths. The 


referees before proceeding to hear any testimony must be sworn well and 
truly to hear and determine the facts referred to them and true findings ren- 
der according to the evidence, and they have power to administer oaths to 


all witnesses produced before them. 


N. Dak. (1895) § 5461. 

On default, plaintiff is entitled to relief ac- 
cording to his pleadings and evidence. 

Hartog v. Tibetts, 1 U. 328. 

Pendency of motion to strike out complaint 
does not prevent judgment by default. 

Greenfield v. Wallace, 1 U. 188. 

Where a judgment is taken by default, no 
finding of the court is necessary. 

Walker Bros v. Continental Insurance Co., 2 
We rool. 

No judgment entered where there Is no li- 
ability, though no answer filed. 

Munns vy. Loveland, 15 U. 250; 49 BP. 748. 

The recital in a decree of divorce that ‘“‘de- 
fendant was duly served with process by pub- 


lication,” not being contradicted by anything 
appearing in the judgment roll, is conclusive 
upon the court’s jurisdiction of defendant’s 
person when assailed in a collateral proceeding, 
tc atlseeoRe ne affidavit of publication failed 
a e€ summons was i 
provided by statute. Oe aie 

Amy v. Amy, 12 U. 278; 42 P. 1121. 

Where a party has failed to file a pleading - 
within the time required, and the default has 
been entered of record before the pleading is 
filed, a judgment entered upon the default af- 
ter the filing of the pleading was entered is a 
matter of strict legal right, and can only be 
set aside by the court for cause. ; 

Cutler v. Haycock, 32 U. 366; 90 P. 897, 
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CHAPTER 32. 
JUDGMENT BY DEFAULT. 


6844. (3179.) Failure to answer, etc., judgment by default; verification 
of complaint; reference; damages. Judgment may be had, if the defendant 
fail to answer the complaint, as follows: 

1. Inan action arising upon contract for the recovery of money or dam- 
ages only, if no answer, demurrer, or motion has been filed with the clerk of 
the court within the time specified in the summons, or such further time as 
may have been granted, and the complaint and proof of service of summons 
shall have been filed, the clerk, upon application of the plaintiff, must enter 
the default of the defendant, and immediately thereafter enter judgment for 
the amount specified in the complaint, including the costs, against the defend- 
ant, or against one or more of several defendants, in the cases provided for in 
§ 6558. If the complaint shall not have been verified, it must be verified be- 
fore judgment is entered. 

2. In other actions, if no answer, demurrer, or motion has been filed with 
the clerk of the court within the time specified in the summons, or such fur- 
ther time as may have been granted, and the complaint and proof of service of 
the summons shall have been filed, the clerk must enter the default of the de- 
fendant, and thereafter the plaintiff may apply for the relief demanded in the 
complaint. If the taking of an account or the proof of any fact is necessary 
to enable the court to give judgment, or to carry the judgment into effect, the 
court may take the account or hear the proof, or may in its discretion order a 
reference for that purpose. And where the action is for the recovery of dam- 
ages, in whole or part, the court may order the damages to be assessed by a 
jury; or if, to determine the amount of damages, the examination of a long 
account is necessary, by a reference as above provided. 

3. In actions where the service of the summons was by publication or 
personal service out of the state, the plaintiff, upon the expiration of the time 
for answering, may, upon proof of service, and that no answer, demurrer, or 
motion has been filed, apply for judgment; and the court must thereupon re- 
quire proof to be made of the demand mentioned in the complaint, and if the 
defendant be not a resident of the state, must require the plaintiff, or his 
agent, to be examined on oath respecting any payments that have been made 
to the plaintiff, or to any one for his use, on account of such demand, and 
may render judgment for the amount or other relief which he is entitled to 
recover. 


Cale@sC@lv.. Pa 8ubsp*, 

Judgment on failure to answer in garnish- 
ment proceedings, § 67388. 

Setting aside judgment by default, § 6619. 

Time to appear after service, § 6539. 

On default, relief cannot exceed demand, § 
6857. 

Presumption in favor of judgment, note to 
§ 6994, pen 

Judgments may be entered in term time or 
in vacation; and in any county in the district, 

1678. 
s The clerk acts ministerially, not judicially, in 
entering a judgment hereunder. In action for 
damages for conversion requiring proof to 
ascertain proper amount of damages, the clerk 
cannot enter judgment by default. 

Nounnan v. Toponce, 1 U. 168 : 

This act is not unconstitutional as imposing 
judicial functions on the clerk, and if he re- 


6845. 


fuses to enter judgment in cases under Sub. 
1, he may be compelled to do so by mandamus. 
Utah, etc. v. Bowman, 38 U. 326; 113 P. 63. 
A defendant in an action to quiet title whose 
demurrer was overruled, who then refused to 
plead further and was in default, was not 
entitled to object to the introduction of evi- 
dence. 
Doyle v. West Temple, 43 U. 277; 135 P. 103. 
Where an unverified complaint is filed and 
summons served and judgment entered by the 
clerk, and then, about eight years thereafter, 
upon plaintiff’s motion, the judgment is set 
aside and the complaint verified, and no copy 
of the amended complaint served, held the 
judgment entered thereon is void. 
Thero v. Franklin, 48 U. 587; 1€0 P. 1188. 
A motion to require plaintiff to separately 
state causes of action is sufficient to prevent 
the entry of default until it is disposed of. 
Felt v. Felt, 50 U. —; 167 P. 835. 


(3180.) Judgment for part not controverted. Formalities. If 


the answer in any case denies or controverts only part of the cause or causes 
of action alleged in the complaint, the plaintiff may take judgment by default 
for the undisputed portion, leaving the action to proceed, as to the part con- 
troverted by the answer. Any of the formalities of the preceding section, if 
not insisted on at the proper time, shall be deemed waived. 


Col., Mills’ An. C. (1896) § 168*. 
Judgment on the pleadings, note to § 6575. 


Allegations not denied taken as true, §§ 6591, 
6606. 
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CHAPTER 33. ~— 
JUDGMENT ON DISMISSAL OR NONSUIT. 


When action may be dismissed or nonsuit entered. An 
action may be dismissed or a judgment of nonsuit entered in the following 


6848. (3181.) 


cases: 


1. By the plaintiff himself at any time before trial, upon the payment of 
costs, if counterclaim has not been made, or affirmative relief sought by the 
answer of the defendant. If a provisional remedy has been allowed, the un- 
dertaking must thereupon be delivered by the clerk to the defendant, who may 


have his action thereon; 


2. By either party upon the written consent of the other; 
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3. By the court when the.plaintiff fails to appear on the trial, and the : 
defendant appears and asks for the dismissal ; d 


4. By the court, when upon the trial and before the final submission of 


the case the plaintiff abandons it ; 


5. By the court upon motion of the defendant, when upon the trial the 
plaintiff fails to prove a sufficient case for the jury; provided, that the offering 


of evidence after the overruling of a motion for a nonsuit shall not be deemed 
or considered a waiver of the exception taken by the defendant to the order 


overruling such motion ; 


6. By the court, when after verdict or final submission the party entitled | 
to judgment neglects to demand and have the same entered for more than six 


months. 


The dismissal mentioned in the first two subdivisions is made by an entry 
Judgment may thereupon be entered accordingly. ; 


in the clerk’s register. 

Cal. C. Civ. P., § 581*. See Sups. (1889) p. 
3871, and (1895) p. 14, § 581*. 

Judgment of dismissal does not bar new 
action unless rendered upon the merits, § 
6859. 

Costs on dismissal, etc., § 6860. 

Upon an order of reference requiring the 
referee to make findings of facts and conclu- 
sions of law, the referee may grant a non- 
suit. 

Reever v. White, 8 U. 188; 30 P. 685. 

The provisions of sub. 6 are directory, and 
the failure of the plaintiff te demand entry 
of judgment within six months after the court 
rendered its oral decision does not preclude 
the court from thereafter entering judgment 
for the plaintiff. 

Headlund v. Daniels, 50 U. —; 167 P. 1170. 


DISMISSAL BY PLAINTIFF: 


But where answer, though demanding affirm- 
ative relief, fails to set up facts entitling to it, 
dismissal on motion of plaintiff is proper. 

Flygare v. Maloney, 12 U. 497; 23 P. 879. 

Where no counterclaim is made or affirm- 
ative relief asked for by the owner, plaintiff 
is entitled as of course to dismiss the cause 
pending the selection of the jury. 
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GROUNDS FOR NON-SUIT; WHEN 
GRANTED: 


Nonsuit on grounds of variance, note to § 


Non-joinder of necessary parties plaintiff is 
ground for nonsuit. 

Goodspeed v. Wasatch S. L. Works, 2 U. 
263 


Fact that plaintiff is a minor is no ground for 
nonsuit. 

Newton v. Brown, 1 U. 287. 

Where plaintiffs show contract but no dam- 
ages, granting nonsuit not reversible error. 

Herneswv., Dunn, 7 Us .49te 27. Ps) 692. 

Fraud cannot be presumed from mere sus- 
picious circumstances, but must be proved, and 
a nonsuit will be granted where there is no 
testimony offered by the plaintiff in his direct 
case tending to establish a prima facie case. 

Ensign v. Fisher, 14 U. 477; 47 P. 950. 

Variance. Motion improperly refused in case 
of failure of proof and variance. 

Vance v. Whalan, 7 U. 44; 24 P. 672. 


Nonsuit will not be granted unless a verdict 
for plaintiff would necessarily have to be set 
aside. 
ee ners Vel SOU, Pac: “Co: LW 210 see ees 
Bowers.v. U.P) Ry. €o,, 4 Wii 215s" 73 Ps obi 
S. P. Co. v. Pool, 160 U. S. 488; reversing 7 ; 
U. 303; 26 P. 654. ; 
Where evidence tends to show a case in all 
its parts, though slight, inconclusive, and far 
from satisfactory, nonsuit should be denied. 
eee eee Vv: Use Pa Ry. Co.54Ue 206. avis 
5 


Trihay v. Brooklyn Lead M’g. Co., 4 U. 468; 
Hah WEA Kes 

McMaster v. Morse, 18 U. 21; 55 P. 70. 

Jennings v.| Pratt, 19 U. 129; 56 P. 951. 

Warren v. Robison, 19 U. 289; 57 BP. 287. 

Fraser v. Crane, 20 U. 65; 54 P. 983. 

First Nat. Bank Nephi v. Brown, %0 U. 85; 
eles RTl 

McGarry v. Tanner, 21 U. 16; 59 P. 93. 

Mcintyre v. Ajax M. Co., 20 U. 323; 60 P. 
552. ry 

Gorringe v. Reed, 23 U. 120; 63 P. 902. 

Whitmore v. Ri G. OW. Rys, 24 Ws 2153/66 
P. 1066. 

Robinson v. S. lL. City, 37 U. 520: 109 BP. 8172 

Where contributory negligence of plaintiff is 
plainly established by his evidence, a motion 
for nonsuit should be granted. 
Kou tes Voie Vi 1 Coal Col, mi6 RUAES4 ono ee Es 


sae vo RAG. W: oy) 3 Urn Silas a aes 
Butte vy, PR. Vi. Coale €or, 14 Wa 282a4 7 ee ae 
Burgess v. S. lL. City BR. R. Co., 17 U. 4065 
boa LOLS: ; 
JONNSON: Mel Ev Gre WV seve uyeeiil On ome id smb meses 
Silcock v. R. G. W. Ry., 22 U. 179; 61 P. 565. 
_ Where the court is unable to say that the 
Injury was not caused by defendant’s negli- 
gence, motion for nonsuit should be denied. 
Pikes Vv. O- S:0i Ria Rin Conca. 4605 16Sm: 


Holland v. 0. §. L. R. R. Co., 26 U. 209; 72 
P. 940. 


Lowe v. S. L. City, 18 U. 91; 44 P. 1050. 
Pool v. S. Ps Cou) 7) Us 808" 926 Pieb4ee res 


versed 160 U. S. 488 


Wells v. D. & R. G. W. By. Co, . 482; 
ines Ya Co.) T UN A82s027 


Smith) v. RR.) GS Wi. Ry. Coy 9 Ueim4ienes ae 


626. 
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‘ S y U a) 
1 Pac. Co., 9 U. 146: 38 BP. 628. 
+7 W. Ry.,9 UW. 228: 33 BP. 


Hall v. Ogden C. St. Ry. Co., 13 U. 243; 44 


RP. 1046. 


ga cuetichs y. S. L. St. Ry. Co., 18 U. 34; 44 P. 
ggnaunders v. Sou. Pac. Co., 18 U. 275; 44 P. 


Wright v. Sou. Pac. Co., 14 U. 388: 46 P. 374. 
Handley v. Daly M. Co., 15 U. 176; 49 P. 295. 
Reese v. Morgan S. M. Co., 15 U. 453; 49 P. 


Dryberg v. Mercur G. M. Co., 18 U. 410; 55 
Ee 860. 


Miller v. Bullion-B. & C. M. Co., 18 U. 358; 
65.P. 58. 

Dwyer v. S. L. City, 19 U. 521; 57 B 585. 

Pool va Sou, Pac. Co:, 20 7U. 210: 568 Pi. 326. 

On a motion for nonsuit, plaintiff’s evidence 
together with all legitimate inferences there- 
from, is to be taken as true, and it can be 
granted only if plaintiff has failed to prove 


his case. 
ee Neat Vetannenr 3° By iCor, sie oe 150 
‘Jennings v. Pratt, 19 U. 129: 56 P. 951. 
Bowe. v. ss by City, 18° WU. 915944 Po 1050) 
SU v. Columbus Bug. Co., 40 U. 580; 123 
P. 580. 
Dunnev. ©. a & Ogden Ry. Co:, 47 UC. 13t 
151 Pe. 979. 


Motion for nonsuit on counterclaim properly 
denied, where its allegations are fairly es- 


20 U. 


. tablished. 


First Nat. Bank of Nephi v. Brown, 
So cey Dik es tS tite 


MOTION FOR NONSUIT SHOULD BE 
SPECIFIC: 

A party moving for nonsuit is required to 
state in his motion the specific grounds relied 
on; he will not be permitted to rely on other 
grounds on appeal. 

Hoyle V0 Wa des Re Cos, 26... 4205 Ti Pe. 
988 


Frank v. Bullion-Beck & C. M. Co., 19 U. 
Bobo b. 419. 

McIntyre v. Ajax M. Co., 20 U. 323; 60 P. 552. 
Lewis v. Silver King M. Co., 22 U. 51; 61 P. 
60 


Wild v. U. P. R. R. Co., 23 U. 265; 63 P. 886. 

Boyd v. L. A. & S. L. Ry. Co., 45 U. 449; 146 
P. 282. 

A motion for a nonsuit> must specify the 


grounds, and the plaintiff should then be per- 


mitted, if he desires, to supply the defects. 

GEsAS VO. Sella yer CO... 50) Ue 1563193 UP: 
274. 

A motion for a nonsuit ‘‘on the ground of a 
fatal variance between the pleadings and the 
proof, and also upon the ground that the evi- 
dence fails to show any negligence or carless- 
ness whatever on the fate sas the oe 
company,’”’ is too general to be considered. 

" Lewis v. Silver King M. Co., 23 U. 51; 61 P. 

60. 

: White-v. BR. G. W. By. Co., 22 U. 1383.61 P. 


68. 
Skeen v. O. S. L. RK. BR. Co., 22 U. 413; 62 P. 
1020. 


In an action between lessor and lessee, a 
motion for nonsuit on the ground, among other 
things, that the proof showed no contract re- 
quiring defendant to leave improvements on 
the premises was sufficiently specific. 

Couch v. Welsh, 24 U. 86; 66 P. 600. 


MISCELLANEOUS AS TO NONSUIT: 


Prior to amendment of 1894, offering of evi- 
dence after motion overruled constituted a 


waiver. 


6849. 


Brown’ v. Sou. Pac. Co., 7 U. 288; 26 P. 579. 
Thompson v. Avery, 11 U. 214; 39 P. 829. 
After amendment of 1894, offer of evidence 
after motion overruled not a waiver. 

Ensign v. Fisher, 14 U. 477; 47 P. 950. & 

Petrovitzky v. Brigham, 14 U. 472; 47 P. 666. 

If further evidence is introduced by plaintiff 
after motion for nonsuit is overruled, defend- 
ant should renew his motion. 

Wild VU SePAy Ry. Co,,, 23) Un 2654 60 |p mseoe 

The directing of a verdict for defendant at 
the time of granting a nonsuit, while not com- 
mendable practice, was not prejudicial error. 

Couch v. Welsh, 24 U. 36; 66 P. 600. 

The court cannot entertain a motion for 
judgment notwithstanding the verdict on the 
ground that there was a failure of proof to 
some essential element of the cause of action; 
that question must be raised by a motion for 
nonsuit, a request to direct the verdict, or, 
after verdict, by motion for a new trial. 

Kirk: vi. US.) 1. (City, 327i 1433.89 “Ps 458% 

Where the jury rendered a _ verdict, sup- 
ported by the evidence, necessitating affirm- 
ance, the question urged by respondent 
whether the court should have directed a 
verdict in favor of the successful party was 
immaterial. 


ee vy. Ri G. We. Ry; Go:, 82) U..877 29 0u ae 
75. 


Wihere judgment of nonsuit is reversed on 
appeal, and case remanded without instructions 
to grant a new trial, the effect is to place the 
case in the same position, in the court below, 
as it was when the progress of the trial was 
interrupted by the motion for nonsuit. mh 

Warren v. Robinson, 21 U. 429; 61 P. 28. 


A judgment of nonsuit, on motion of the de- — 


fendant, is not on the merits, so as to bar an- 
other action for the same cause. 
Guthiel v. Gilmer, 27 U. 496; 76 P. 628. 
Couch v. Welsh, 24 U. 36; 66 P. 600. 
Robinson v. S. L. City, 37 U. 520; 109 P. 817. 


Where nonsuit has been granted on plain- — 


tiff’s evidence, the reviewing court should con- 
strue his evidence most favorably to him. : 
Jeppson v. Jensen, 47 U.- 536; 155 P. 429. 
Error, if any, in vacating non-suit before 
trial, is not prejudicial to defendant in view 
of the practice permitting the commencement 
of a new action on the same cause of action. 
Brittain v. Gorman, 42 U. 586; 133 P. 370. 
Defendant, who offered evidence after over- 
ruling of his motion for non-suit, might pre- 
sent the ruling on his exceptions for review, 
and be entitled to a review on the evidence 
adduced when motion was overruled. 
Boydivs 3S) Ri Li) Ay & +S) ee Cosy 45 nU 4a 
146 P. 282. 


_ Any error in denying motion for nonsuit for 

Insufficiency of evidence is cured where evi- 

dence subsequently introduced by defendant 

supplies the deficiency, and the error, though 

not waived, is without prejudice, even though 

the defendant assigned error on the ruling. 
Id. 


Where a motion for non-suit is made and 
the record states, “It is hereby ordered that 
the motion be and the same is hereby granted 
and the within ase dismissed;”’ held, to con- 
stitute a judgment. 

Robinson iv.eNs. ia. (City.n 874 Ui. 520 nao meres 
817. 

The court may direct a verdict. 

Smalley v. R. G. W. Ry. Co., 34 U. 423; 98 P. 
oii lal 

Defendant, by introducing evidence after his 
motion for a non-suit has been erroneously 
overruled, waives the error. 

Thompson v. Avery, 11 U. 214; 39 P. 829. 


(3182.) Judgment on merits in all other cases. In every case, 


other than those mentioned in the next preceding section, judgment must be 


rendered on the merits. 
GalneGn Civ Ps, 8 582 
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CHAPTER 34. 
JUDGMENT IN GENERAL. 


6853. (3183.) Judgment defined. A judgment is a final determination 
of the rights of parties in an action or proceeding. 


Gil (Oh (Cihigg EAR Se GH 

Judgment by default, §§ 6844, 6845. 

Judgment by confession, §§ 6887-6890. 

Judgment on demurrer, § 6831. 

Judgment on offer of compromise, § 6893. 

Judgment on submission of action, § 6894. 

Judgment on dismissal, § €848. 

Judgment docket, entries, § 6870. 

Judgment roll, § 6867. 

Costs, §§ 7035-7054. 

Res adjudicata, note to § 6994. 

Judgment on the pleadings, note to § 6575. 

Appeal only from final judgment, Con. art, 
8, sec 9, and note. 

On appeal, court may reverse, affirm, or 
modify judgment, § 6995, and note. 

Interest before and after judgment, §§ 3330, 
7050. 

Relief against judgments taken by surprise, 
mistake, etc., § 6619, and note. 

Conclusiveness of probate orders and decrees, 
§§ 7559, 7560, 7564, 7752, 7796, 7867, 7870. 

Defects in pleadings cured by judgment, 
note to § 6573. ; 

Personal service necessary to obtain per- 
sonal judgment, note to § 1667. 

Findings; materiality, certainty, etc., note to 

6829. 
 certined copy court-martial judgment filed 
and enforeed in civil court, § 3858. 

Judgment in certain cases relates to date of 
lis pendens, § 6555. 

Judgment of industrial commission, § 3135. 

Decree in settlement of rights of parties in 
water cases, §§ 3422, 3485. 

Presumptions in favor of judgment, note to 

6994. 

; Judgments may be entered in term time or 
in vacation; and in any county in the district, 

1678. 

: Indefinite and uncertain judgment will be set 
aside, note to § 6994. 

Where judgment directs execution of con- 
veyance, §§ €963, 7000. 

The amount of a judgment upon a promis- 
sory note should not be left open for compu- 
tation. A judgment to be valid must be for 
a fixed and definite amount. 

Baskin v. Godbe, 1 U. 28. 

When order for judgment was entered on the 
5th, but the amount was not ascertained so as 
to be entered before the 9th; held, not to be 
error. 

Potter v. Hussey, 1 U. 249. 

Clerical error in rendering judgment not 
material. 

McClelland v. Dickenson, 2 U. 100. 

Judgment in excess of value of property 
claimed in claim and delivery is not void but 
voidable. 

Darke v. Ireland, 4 U. 192; 7 P. 714. 

Amendment of judgment not entered in con- 
formity with verdict. 

18%, = R. Cattle Co. v. Slaughter, 6 U. 278; 21 
12h ONG 

If the judgment of a court having jurisdic- 
tion has never been reversed or modified, it is 
binding upon a party and their privies, and 
conclusive of the questions litigated. 

fodson iv. U. Pi Ry, \Co., 14 °Us 38 47 By (859° 

First Nat. Bank of Hailey v. Lewis, 12 U. 
Sarr SP 712. 

Judgment rendered after party’s death not 
void but voidable. 

Elliott v. Bastian, 11 U. 452; 40 P. 713. 

On collateral attack, a decree is conclusive 
unless invalid by defects appearing in the 
record. 

Ximiy, ve, Amy, 12). 278° 42 1.01121: 

Hoagland v. Hoagland, 19 U. 103; 57 P. 20. 

Where an attorney appears without au- 
thority, judgment rendered against a party by 
virtue of such appearance will not be allowed 
to stand. 

Blyth & Fargo Co. v. Swenson, 15 U. 345; 49 
Pee OZ. 

Legislature may validate a voidable judg- 
ment, not one that is void. : 

In re Christensen, 17 U. 412; 53 P. 1003. 


Judgment obtained by fraud set aside on 
direct attack. 

Mosby v. Gisborn, 17 U. 257; 54 P. 121. 

Distinction between direct and collateral at- 
tack. 

Id. ; 

Where wife collusively permitted husband 
to obtain a divorce, she was not entitled to 
have same vacated. 

Karren v. Karren, 25 U. 87; 69 P. 465. 

Judgment of an inferior court is not res 
judicata pending appeal where it will be tried 
de novo. 

Schramm-Johnson Drugs v. Kleeb, 50 U. —}; 
169 P. 161. 

Judgment should be construed as other writ- 
ings. Judgment for ‘‘the sum of 242.98” will 
be construed as for that many dollars. 

Snow v. West, 37 U. 528; 110 P. 52. 

An order quashing the service of summons 
without dismissing the action is not a final 
judgment. 

Honerine v. Tallerday, 30 U. 449; 85 P. 626. 

One to whose use a judgment is obtained 
in another’s name can use the judgment by 
way of offset, and a parol assignment of a 
judgment is valid in absence of a prohibitory 
statute. 

Snow. v. West, 37 U. 528; 110 P. 52. 

For the purpose of its enforcement, a judg- 
ment is evidence of its own existence im- 


.mediately upon rendition and entry, and suit 


may be immediately started thereon. 

Sweetser v. Fox, 43 U. 40; 134 P. 599. 

A judgment is sufficient if, by the use of 
proper language, it states what the prevailing 
party shall receive and what the losing party 
is required to do. 
ae v. Salt Lake City, 37 U. 520; 109 

A judgment, in the absence of fraud, is con- 
clusive on collateral attack as to the relation 
of debtor and creditor and the amount of the 
indebtedness, not only between the parties, 
but as to a third person on a_ subsequent 
action in which said relation and indebtedness 
are called in question. 
eeeper Vv. Utah Le & Ry. 'Co., 35) Us 570s e022 

A judgment debtor, seeking to enjoin the, 
collection of a judgment because of insolvency 
of the judgment creditor, and because he has 
a valid and subsisting judgment against the 
ereditor which is a setoff, has no cause of 
action against the sheriff alone to whom an 
execution has been given by the judgment 
creditor. 

Arnold v. Pope, 37 U. 204; 108 P. 351. 

A judgment, in an action against an estate, 
declaring the claimant to be the widow of the 
deceased is not binding on the grantees of 
the decedent in an action by the widow to 
establish dower in land conveyed to them, 
and a judgment was not admissible to prove 
her marriage. 

Hilton v. Snyder, 37 U. 384; 108 P. 698. 

A judgment is not admissible in evidence 
to prove a material issue in another case be- 
fore the time of appeal shall have expired. 

Vance v. Heath, 42 U. 148; 129 P. 365. 


_ Where a judgment was recovered on per- 

jured testimony, equity is without power to 

ee relief, ony where defendant knew 

in advance at testimony of that ch 

oe. be introduced. ? oe ed 
antwell v. Thatcher Bros. Banki 

U. 150; 151 P. 986. nee Coane 


Unless a judgment accords with and is war- 
ranted by the pleadings of the party in whose 
pens iets phepena re it is fatally defective. 

enthyne vy. atthews-McCull — 
U., 9" 168 P8573 imate oe 


Tihe judgment debtor had title to certain 
land on the entry of judgment; before execu- 
tion was issued thereon, suit was commenced 
against the judgment debtor to cancel the 
deed for fraud; lis pendens was filed, and 
judgment rendered canceling the deed. The 


\ 
' 


Ss 
om 


had a ote 


judgment creditor purchasing it at execution 
sale is not bound by the judgment canceling 
the deed. 
Larson v. Gasberg, 30 U. 470; 86 P. 412. 

_ Where a question has been adjudicated, it 
is conclusive between the parties, though it 
arises again in a different form even though 
the findings in the former adjudication, went 
beyond the allegations of the defendant’s an- 
swer in the instant case. 
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Jeremy Fuel & Grain Co. v. Mellen, 50 U. 
—— 165) Be 79. 

A judgment may be set aside in a direct pro- 
ceeding where the only service of summons 
was by publication and the affidavit was made 
by an agent of the plaintiff and states the 
defendant’s residence was unknown when by 
diligence plaintiff could have learned defend- 
ant’s address. 

Leibhart v. Lawrence, 40 U. 243; 120 P. 215. 


(3184.) Judgment for or against one or more parties. Judgment 


may be given for or against one or more of several plaintiffs, and for or 
against one or more of several defendants; and it may, when the justice of 


_the case requires it, determine the ultimate rights of the parties on each side, 


as between themselves. 


Calne. Civea bs, $578. 
Cross-complaint may be filed against co-de- 


Judgment against partnership, etc., § 6520. 
Action against parties jointly liable, § 6511; 


fendant, § 6581. judgment against one or more, §§ 6558, 6856, 
Power of the court in cases involving water 6914. 
rights, §§ 3422-3485. 


6855. (3185.) Judgment in case of principal and sureties. Upon the 
rendition of any judgment, if it shall be shown that one or more of the de- 
fendants against whom the judgment is to be rendered are principal debtors, 
and others of the said defendants are sureties of such principal debtors, the 
court may order the judgment so to state, and upon the issuance of an execu- 
tion upon such judgment, it shall direct the sheriff to make the amount due 
thereon out of the goods and chattels, lands and tenements of the principal 
debtor or debtors, or if sufficient thereof cannot be found within his county to 
satisfy the same, then that he levy and make the same out of the property, 
personal or real, of the judgment debtor who was surety. 


Mont. Civ... $7 1001*; Surety paying may be substituted to rights 
Decisions on indorsers and sureties, note to of judgment creditor, § 7226. 


§ 4097 Surety paying may file notice and enforce re- 
payment, § 6950. : 
6856. (3186.) Judgment against one or more; proceedings as to others. 


In an action against several defendants, the court may, in its discretion, ren- 
der judgment against one or more of them, leaving the action to proceed 
against the other whenever a several judgment is proper. 


Calmen Civs Ps .'§) 579. 

Action against parties jointly or jointly and 
severally liable, §§ 6511, 6558. 

Judgment against persons associated, § 6520. 


6857. 


cases. 


Judgment as to parties not originally served, 
§§ 6874-€879. 

Execution against joint property of all de- 
fendants and individual property of defendants 
served, § 6914. 


(3187.) Relief not to exceed demand in default case; in other 
The relief granted to the plaintiff, if there be no answer, cannot exceed 


that which he shall have demanded in his complaint ; but in any other case the 
court may grant him any relief consistent with the case made by the com- 


plaint and embraced within the issue. 


Cal, GaCly., B:, 81580. 

Judgment on the pleadings, note to § 6575. 

Special damages must be specially pleaded 
in order to recover, note to § 6566. 

On default, the plaintiff is entitled to such a 
decree as his allegations and evidence will 
justify. 

Hartog v. Tibbitts, 1 U. 328. 


show liability as to any of the defendants, 
it is not error to deny judgment against the 
defendant thus in default. 

Munns y. Loveland, 15 U. 250; 49 P. 748. 

Where defendant defaults and third par- 
ties intervene, the court may find that at 
the commencement of the action plaintiff was a 
ereditor of defendant. 


Where one of the defendants fails to make Am. Oak Leather Co. v. Union Bank, 9 U. 
answer, but the plaintiff upon trial fails to 87; 33 P. 


6858. (3188.) Married woman liable as if single. Judgment for or 
against a married woman may be rendered and enforced as if she were single. 


Mont. Civ. P., § 1006. Decisions on dower rights, etc., note to § 
Equal property and constractual rights of 6406. Piven 
married woman, Con. art 22, sec. 2, and §§ May sue and be sued as if single, § 6497. 


2983-2992. May defend for her husband, §§ 6498, 6499. 
Homestead rights, §§ 2862-2882, and notes. 
6859. (3189.) Judgment of dismissal, except on merits, not a bar. A 


final judgment dismissing the complaint, either before or after a trial, does 
not prevent a new action for the same cause of action, unless it expressly de- 
clares, or it appears by the judgment roll, that it is rendered upon the merits. 


Mont. Civ. P., § 1007. 
Judgment of dismissal, §§ 6848, 6849. 
A judgment of nonsuit, on motion of the de- 


fendant, is not on the merits, so as to bar an- 


other action for the same cause. 


Guthiel v. Gilmer, 27 U. 496; 76 P. 628. 
Couch v. Welsh, 24 U. 36; 66 P. 600, 


Bb? 
— 
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6860. (3190.) Judgment for costs upon dismissal, etc. _Upon the dis- 
missal or disposition of an action in which the court has jurisdiction of the 
subject matter of the action, it is the duty of the court to render judgment for 
costs. 


Mont. Civ. P. § 1008. This includes only such costs as are taxable 


Costs when action dismissed for want of under the statute. 
jurisdiction, § 7042. baht v. R. Gow Byes Cos 308 Uist. 
Somakus ; 


6861. (3191.) Entry of judgment on verdict within twenty-four hours; 
stay. When trial by jury has been had, judgment must be entered by the 
clerk in conformity to the verdict, within twenty-four hours after the rendi- 
tion of the verdict, unless the court order the case to be reserved for argu- 


ment, or further consideration, or grant a stay of proceedings. 
Gale Gh 'Civay Be 8) 2664. Ryan and Ream Cattle Co. v. Slaughter, 6 
Entering verdict, § 6824. LOPE PRIBS Rally 1225 OSISHF 


Trial by court, decision within thirty days, Where a judgment was rendered in open 


6828. 
: Entry of judgment on referee’s report, § 6840. 
Dismissal of action for failure to demand 
judgment within six months, § 6848. 
Judgment may be amended where not en- 
tered in conformity with verdict. 


court for plaintiff on motion of his attorneys, 
and he paid to the clerk the proper fees and 
demanded that a judgment be entered, but the 
clerk failed to make the entry, it was proper 
for the court to order its entry nunc pro tunc. 

Oberndorfer v. Moyer, 30 U. 325; 84 P. 1102. 


6862. (3192.) Calling up case reserved for argument. When the case 
is reserved for argument or further consideration, as mentioned in the next 
preceding section, it may be brought by either party before the court for 


argument. 
G@alaiGs) Civ P:,, §) 665, 


6863. (3193.) Judgment for defendant on counterclaim, etc. If a coun- 
terclaim established at the trial exceed the plaintiff’s demand, judgment for 
the defendant must be given for the excess; or if it appear that the defendant 
is entitled to any other affirmative relief, judgment must be given accord- 
ingly. 

Cal. C. Civ. P., § 666. 

6864. (3194.) Form of judgment in action for personal property. Judg- 
ment for kind of money specified. In an action to recover the possession of 
personal property, judgment for the plaintiff may be for the possession, or the 
value thereof, in case a delivery cannot be had, and damages for the detention. 
If the property has been delivered to the plaintiff, and the defendant claims a 
return thereof, judgment for the defendant may be for a return of the prop- 
erty, or the value thereof, in case a return cannot be had, and damages for 
taking and withholding the same. In an action on a contract or obligation in 
writing for the direct payment of money, made payable in a specified kind of 
money or currency, judgment for the plaintiff, whether it be by default or af- 
ter verdict, may follow the contract or obligation, and be made payable in the 
kind of money or currency specified therein; and in all actions for the re- 
covery of money, if the plaintiff allege in his complaint that the same was 
understood and agreed by the respective parties to be payable in a specified 
kind of money or currency, and this fact is admitted by the default of the de- 
fendant or established by the evidence, the judgment for the plaintiff must be 
made payable in the kind of money or currency so alleged in the complaint; 
and in an action against any person for the recovery of money received by 
such person in a fiduciary capacity, or to the use of another, judgment for 
the plaintiff must be made payable in the kind of money or currency so re- 
ceived by such person. 


Verdict on counterclaim, § 6822. 


Cale OwmC ive sks i5) O61 

Interest and costs to be included in judg- 
ment, § 7050. 

Judgment directing conveyance of real prop- 
erty, proceedings if not delivered, § 6962. 

Verdict in action to recover personal prop- 
erty, § 68238. 


6865. (3195.) Judgment book. 
the records of the court a book to be 
judgments and findings of fact must 


Cal siOivin es OOSme 
An appeal should not be taken before judg- 


§ ron judgment entered in judgment docket, 


hse in action to recover money, etc., § 


Judgment in claim and delivery for an 


amount in excess of that i i 
el 
i id. aimed is erroneous, 


Darke vy. Ireland, 4 U. 192; 7 P. 714, 


Entries. The clerk must keep with 
called the judgment book, in which the 
be entered, 


ment is entered in the judgment book, but it 
will be presumed on appeal that the judgment 


‘iss 


nein 
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4 


was so entered, and this presumption will not can 1 
yield to a collateral attack by affidavit, but peeorait ne en ee 


Robinson v. Salt Lake City, 37 U. 520; 109 
PES ss 


; 6866. : (3196.) Judgment rendered when party dies after verdict. Not 
a lien; paid by estate. If a party dies after a verdict or decision upon any 
issue of fact, and before judgment, the court may nevertheless render judg- 
ment thereon. Such judgment is not a lien on the real property of the de- 


ceased party, but is payable in the course of administration of his estate. 


Cale GaCiv. (Pi, § 669: 

Death pending action, substitution, § 6513. 
a outment to executor or administrator, § 

ol. 


Execution of judgment rendered before 
death, §§ 6918, 7660. 

Judgment rendered after party’s death is 
voidable. 

Elliott v. Bastian, 11 U. 452; 40 P. 718. 


6867. (3197.) Judgment roll. Immediately after entering the judg- 
ment the clerk must attach together and file the following papers, which con- 
stitute the judgment roll: 

1. In case the complaint be not answered by any defendant, the sum- 
mons, with the affidavit of proof of service, and the complaint, with a mem- 
orandum indorsed thereon that the default of the defendant in not answering 
was entered, and a copy of the judgment; 

Z. In all other cases, the pleadings, a copy of the verdict of the jury, 
or findings of the court or referee, all bills of exception taken and filed, all 
orders, matters, and proceedings deemed excepted to without a bill of ex- 
ceptions, and a copy of any order made on demurrer, or relating to a change 
of parties, a copy of the judgment and the order overruling the motion for 
a new trial. If there are two or more defendants in the action, and any one 
of them has allowed judgment to pass against him by default, the summons, 
with proof of its service upon such defendant, must also be added to the 


other papers mentioned in this subdivision. 


Z Monin Gives 1s 1196s Call C..Civale.5. $670". 
» See Sup. (1895) p. 19, § 670*. 

Instructions requested or given become part 
of judgment roll, § 6806, and note. 
Presumption in favor of judgment, note to 

§ 6994. 

When appeal decided on judgment roll, note 

to § 6994. 

Appeal decided on record as made in court 

below, note to § 6994. 

The instructions form part of judgment roll 
and are properly before the court for review. 
Utah Optical Co. v. Keith, 18 U. 464; 56 

Bebb 
Pleading which has been stricken from the 

files is still a part of the judgment roll. 
Gregg v. Groesbeck, 11 U. 310; 40 P. 202. 

' Also order overruling demurrer, g 
Thomas v. Glendinning, 13 U. 47; 44 P. 652. 
Unless the record shows that an order deny- 

ing a motion for new trial was made so as to 

become a part of the judgment roll, under 
this section and § 6966, such ruling should be 
preserved in a bill of exceptions, in order to be 
considered on appeal; the clerk’s certificate of 
minute entry of such order is not of itself suf- 
ficient. 

Hecla G. M. Co. -v. Gisborn, 21 U. 68; 59 P. 

518. 
Walker Brothers V. Skliris, 34 U. 353; 98 

Preis. 


Warnock v. Peterson, 35 U. 542; 101 P. 699. 

(The above cases were decided before the 
amendment of 1911.) 

Where a reply was, on a date after the ap- 
peal was perfected, ordered filed nunc pro tune 
as of the date of the trial of the case, it will 
not be considered as a part of the judgment 
roll. 

Swanson v. Sims, 50 U. —; 170 P. 774. 

Where the record and judgment itself show 
the summons issued on an original complaint 
and under the order of court the same was 
amended by adding a verification thereto but 
no new service was made, default judgment 
was improperly rendered on the amended com- 
plaint; and inasmuch as the record shows what 
was done, there can be no presumption in- 
dulged in to aid it. 

Thero v. Franklin, 48 U. 587; 160 P. 1188. 


6868. 
script in other counties. 


(3198.) Docketing judgment. 
Immediately after filing the judgment roll, the clerk 


Amd] opis: 


Tihe following papers are not a part of the 
judgment roll, and can be considered only when 
preserved in a bill of exceptions, viz: 

Petition for removal of the case to the fed- 
eral court. 

Nieesley ivi. 2.) RouCo., 9 350: 200s 99s 
10€7. 

Affidavits and proceedings in discharge of an 
attachment. 

Bowring v. Bowring, 4 U. 185; 7 P. 716. 

Hulse v. Swicegood, 49 U. 89; 162 P. 89. 

Affidavit and order for publication of sum- 
mons. 

Amy v. Amy, 12 U. 278; 42 P. 1121. 

Hoagland v. Hoagland, 19 U. 103; 57 P. 20. 

Additional findings made after judgment. 

Kahn vy. Central Smelting Co., 2 U. 3 

A motion to quash service of summons and 
to transfer the case and the rulings thereon, 

Lindsay v. Smart; 43)’ U.. 654; 137 BP. 837. 

Orders extending time to settle bill of excep- 
tions. : 

Dayton v. Free, 46 U. 277; 148 P. 408. 


Hutchinson v. Smart, 50 U. —; 169 P. 166. 

Swanson v. Sims, 50 U. —; 170 P. 774. 

Taylor v. Paloma M. Co., 50 U. —; 171 P. 
147. 


Exceptions based on the stenographer’s cer- 
tificate. 

Thomas v. Blythe, 44 U. 1; 137 P. 396. 

An order of nonsuit attached to transcript 
but not part of the judgment. 
Pray Vv.) UtahaCon.: Co... 46) U-) 3175 Lod) be 


Denial of motion for change of venue. 
Broadbent ve ccult Ged. Con. 48a rb oss 
160 SPs ens bi 


An order vacating a motion to substitute an 
administrator and denying motion to modify 
the judgment. 
preeaoush v. McCullough, 37 U. 148; 106 


Intermediate orders. 

Reever v. White, 8 U. 188; 30 P. 685. 

Lowell v. Parkinson, 4 U. 64; 6 P. 58. 

Affidavits used on motion for new trial. 
PP ies G. M. Co. v. Gisborn, 21 U. 68; 59 P. 


Lien for eight years. Filing tran- 


Fr 
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must make the proper entries of the judgment, under appropriate es 
the docket kept by him, and from the time the judgment is docketed it be- 
comes a lien upon all the real property of the judgment debtor not exempt 
from execution in the county in which the judgment 1s given, owned by him at 
the rendition of the judgment, or by him thereafter acquired during the exist- 
ence of said lien in his own right. A transcript of the original docket, certified 
by the clerk, may be filed with the recorder of any other county, and from the 
time of the filing, the judgment becomes a lien upon all the real property of 
the judgment debtor not exempt {trom execution 1n such county, owned by 
him at the time, or which he may afterward, and before the lien expires, ac- 
quire. The lien shall continue for eight years unless the judgment be pre- 
viously satisfied or unless the enforcement of the judgment be stayed on ap- 
peal by the execution of a sufficient undertaking as provided in this code, in 


1: : UA 

which case the lien of the judgment ceases. Am’d 799, p. 34. 

Cal. C. Civ. P., § 671*. See Sup. (1895) p. 20. This Seer applies to judgments in favor 

Fes, § 6853. i of the U. S. 
Periane duoket. form, etc., § 6870. ‘ Do eer v. ee Pace ie 2 
i j i in U. S. courts, n e absence of a sta “ 

§ ee Se en a ne ere judgment is not a lien on debtor’s land. 
“ Where change of venue had, clerk must Id 


transmit copy of judgment to original county, 

§ €536. , ; 
Limitation of action on judgment, eight 

years, § 6465. ; 
Judgment rendered after death not a lien, 
6866 


Satisfaction of judgment, §§ 6881-6886. 

Revivor of judgment, §§ 6917, 6948. 

Docketing judgment in another county, § 
6536. 

Execution on judgment docketed in another 
county, § 6912. 


Docketing judgments of city courts in dis- 
trict courts; lien; execution, § 1719; from jus- 
tice’s courts, §§ 7501-7503. 

The levy of an execution upon real estate 
during the time that the judgment upon which 
the execution was a lien upon the same neither 
extends the lien of the judgment, nor does it 
create a new lien upon the property. 

Smith v. Schwartz, 21 U. 126; 60 P. 305. 

Where a judgment is renewed, the lien of 
the first judgment is lost as against an inter- 
ene mortgage. 


6869. (3198x.) Transcript of judgment docketed in any county, effect. 


A transcript of judgment rendered in a district court of the state of Utah, in 
any county thereof, may be filed and docketed in the office of the clerk of the 
district court of any other county in this state, and when so filed and docketed 
said judgment shall have the same force and effect as a judgment given in the 
district court in said county. OSspsoke 


Execution on such judgment, § 6912. 
Docketing judgment in another county, §§ 
6536, 6868. 


Judgments of city courts may be docketed by 
clerk of any district court; lien; execution, § 
1719; from justices’ courts, §§ 7501-7508. 


6870. (3199.) Judgment docket defined; entries, how made. The 
docket mentioned in § 6868 is a book which the clerk keeps in his office with 
each page divided into columns and heads as follows: Judgment debtors, 
judgment creditors, judgment, time of entry, where entered in judgment book, 
appeals—when taken, judgment of appellate court, satisfaction of judgment— 
when entered. If judgment be for the recovery of money or damages, the 
amount must be stated in the docket under the head of judgment; if the judg- 
ment be for any other relief, a memorandum of the general character of the 
relief granted must be stated. The names of the judgment debtors must be 
entered in the docket, or in an index kept in connection therewith, in alpha- 
betical order. Am'ds05,padd: 


aN Calm CreClvya Ee. Sa672. Entry of satisfaction of judgment, § 6883. 


_ 6871. (3200.) Docket open to inspection. The docket kept by the clerk 
is open at all times during office hours for the inspection of the public without 
charge; the clerk must arrange the several dockets kept by him in such man- 
ner as to facilitate their inspection. 


CalmiC a Civa 205. 618. Books to be kept by clerk, § 1536. 


CHAPTER 35. 
PARTIES NOT SUMMONED. 


6874. (3201.) Joint debtors not originally served may be summoned to 
show cause. When a judgment is recovered against one or more of several 
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- persons jointly indebted upon an obligation by proceeding as provided in 
B § 6058, those who were not originally served with the summons and did not 

appear in the action may be summoned to show cause why they should not be 
_ bound by the judgment in the same manner as though they had been originally 

served with the summons. 


Cal. C. Civ. P., § 989. Judgment against one or more, §§ 6854-6856. 
Execution against joint defendants when Party not served, time to answer after judg- 
service was not had on all, § 6914. ment, § 6619. 


Action against parties jointly or jointly and 
severally liable, §§ 6511, 6520, 6558. 


6875. (3202.) Id. Summons. Service. New complaint unnecessary. 
The summons, as provided in the next preceding section, must describe the 
judgment and require the person summoned to show cause why he should not 
be bound by it, and must be served in the same manner and returnable within 
the same time as the original summons. It is not necessary to file a new 


complaint. 
Cal. C. Civ. P., § 990. 


6876. (3203.) Id. Affidavit accompanying summons showing amount 
due. The summons may be accompanied by an affidavit of the plaintiff, his 
agent, representative, or attorney, that the judgment, or some part thereof, 


remains unsatisfied, and must specify the amount due thereon. 
Cale CG. Civ, -P., § 991%: 


6877. (3204.) Id. Amswer. Defenses allowed. Upon such summons 
the defendant may answer within the time specified therein, denying the 
judgment, or setting up any defense which may have arisen subsequently, or 
he may deny his liability on the obligation upon which the judgment was re- 


covered. pen det, py 121. 
Cal. C. Civ. P., § 992. 


6878. (3235.) Id. What constitute the written allegations. If the de- 
fendant, in his answer, deny the judgment, or set up any defense which may 
have arisen subsequently, the summons, with the affidavit annexed, and the 

- answer constitute the written allegations in the case; if he deny his liability 
~ on the obligation upon which the judgment was recovered, a copy of the 
original complaint and judgment, the summons, with the affidavit annexed, 


and the answer constitute such written allegations. 
Cal. C. Civ. P., § 993. 


6879. (3206.) Issues tried as in other cases. Judgment. The issues 
formed may be tried as in other cases, but when the defendant denies in his 
answer any liability on the obligation upon which the judgment was rendered, 
if a verdict be found against him, it must be for not exceeding the amount re- 


maining unsatisfied on such original judgment, with interest thereon. 
Cal. C. Civ. P., § 994. 


CHAPTER 36. 
SATISFACTION OF JUDGMENT. 


6881. (3207.) Judgment may be satisfied by owner or attorney. 
Method. <A judgment may be satisfied in whole or in part, or as to any or all 
the judgment debtors, by an instrument in writing, signed and acknowledged 
by the owner thereof, or, at any time within eight years after the rendition 

thereof, when no assignment has been filed, by the attorney of record of the 
judgment creditor, or by a brief acknowledgment of satisfaction, signed as 
aforesaid and entered on the docket of the judgment in the county where first 
docketed, with the date affixed, and witnessed by the clerk. Every satisfac- 
tion of a part of a judgment, or as to some of the judgment debtors, shall 
state the amount paid thereon or for the release of such debtors, naming 


them. And ol lap, 8: 
Wis., S. & B. An. S. (1889), § 2908. 
Satisfaction of judgment of U. S. Court, record, § 3590. 


6882. (3208.) Effect of satisfaction by attorney whose authority is re- 
voked. No satisfaction by an attorney shall be conclusive upon the judgment 
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creditor in respect to any person who shall have notice of revocation of the © 
authority of such attorney, before any payment made thereon, or before any 


purchase of property bound by such, judgment shall have been effected. < 
Wis., S. & B. An. S. (1889) § 2909. Authority of attorney, § 326. 


6883. (3209.) When satisfaction filed, entries by clerk. On filing with © 
him an instrument of satisfaction, duly executed and acknowledged, the clerk — 
shall file the same with the papers in the case, and enter the same on the court 
record, if any, of the case, and shall also enter a brief statement of the sub- 
stance thereof, including the amount paid, on the margin of the judgment — 


docket, with the date of filing the satisfaction. : 
Wis., S. & B. An. S. (1889) § 2910. Satisfaction to be entered on docket, § 6870. - 


6884. (3210.) Satisfaction directed by court, when. When a judgment 
shall have been fully paid and not satisfied, or the instrument of satisfaction 
shall have been lost, the court in which the same was recovered may, upon 
satisfactory proof, authorize the attorney of the judgment creditor to satisfy 
the same, or may by order declare the same satisfied, and direct satisfaction 


to be entered upon the docket. 
Wis., S. & B. An. S. (1889) § 2911. hy collection under attachment proceedings, the 
Where judgment has been satisfied in part court may order partial satisfaction. 
Blake v. Farrell, 31 U. 110; 86 P. 805. 


6885. (3211.) Satisfaction discharges lien. Partial satisfaction to be — 
indorsed on execution. When a judgment shall have been satisfied, in whole 
or in part, or as to any judgment debtor, and such satisfaction entered upon 
the docket as aforesaid, such judgment shall, to the extent of such satisfac- 
tion, be discharged and cease to be a lien; and if any execution shall be there- 
after issued thereon, it shall be indorsed with a memorandum of such partial 
satisfaction, and a direction to collect only the residue thereof, or to collect 
only from the judgment debtors remaining liable thereon. 


> 


Wis., S. & B. An. S. (1889) § 2912. in excess of the amount remaining unpaid was 

Lien of judgments, §§ 6868, 6869. void. 

Where execution was issued for full amount Young Vv. Sehroeder, 10 WU. 155;) 3%) Po 252-0m 
of judgment, though more than half had been affirmed 161 U. S. 384. 


paid, a levy and sale thereunder of property 
6886. (3212.) Transcript cf satisfaction may be filed in other counties. — 

When any satisfaction of a judgment shall have been entered on the docket, 
as aforesaid, in the county where the same was first docketed, a certified tran- 
script of such docket, or a certificate by the clerk, under his official seal, show- 
ing such satisfaction, may be filed with the clerk of the district court in any 
other county where the same may have been docketed, and such clerk shall 
thereupon make a similar entry on the docket of such judgment, in his county, 
which shall have the same effect as in the county where the same was orig- 


inally entered. 
Wis., S. & B. An. S. (1889) § 2913. 


CHAPTER 37. 
JUDGMENT BY CONFESSION. 


6887. (3213.) Confession of judgment for debt or contingent liability. 
Jurisdiction. A judgment by confession may be entered without action, 
either for money due or to become due or to secure any person against con- 
tingent liability on behalf of the defendant, or both, in the manner prescribed 


by this chapter. Such judgment may be entered in any court having jurisdic- 
tion for like amounts. 


Cal. C. Civ. P., § 1182. Offer to allow judgment, effect, § 6893. 

— 6888. (3214.) Verified statement in writing required. A statement in 
writing must be made, signed by the defendant and verified by his oath, to 
the following effect: : 

1. It must authorize the entry of judgment for a specified sum ; 
_ 4. If the judgment to be confessed be for money due or to become due 
it must state concisely the facts out of which the indebtedness arose and show ; 
that the sum confessed therefor is justly due or to become due; 28 


ns 
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_ 3. If the judgment to be confessed be for the purpose of securing the 
plaintiff against a contingent liability, it must state concisely the facts con- 
stituting the liability and show that the sum confessed therefor does not ex- 


ceed the same. 


Calee: ives P., 38-1138: 

A confession of judgment must strictly pur- 
sue the statute, and a judgment entered there- 
on without the sworn statement required by 
this section is void as to creditors of the de- 
fendant not made parties to the action. 

Bacon v. Raybould, 4 U. 357; 10 P. 481; 11 


P. 510. 
6889. (3215.) 


Confession of judgment entered without com- 
pliance herewith is void. Warrant of attor- 
ney to confess judgment is abrogated by our 
statute. 
notah Nat. Bank v:-Sears; 13 U. 1727744 Pe: 


OG. 


; Id. Teo be filed with clerk. Entry of judgment. Judg- 
ment roll. The statement must be filed with the clerk of the court in which 


the judgment is to be entered, who must indorse upon it, and enter in the 
judgment book, a judgment of such court for the amount confessed, with 
costs of entry. The statement and affidavit with the judgment indorsed there- 
upon becomes the judgment roll. 
Cal. C. Civ. P., § 1134*. Fee for filing, § 2521. Judgment roll, § 6867. 
6890. (3216.) Id. In justice’s court. Transcript. In a justice’s court, 
where the court has the authority to enter the judgment, the statement may 
be filed with the justice, who must thereupon enter in his docket a judgment 
of his court for the amount confessed, with costs of entry. If a transcript 
‘of such judgment be filed with the clerk of the district court, a copy of the 
statement must be filed with it. 


Cale G Civ bs, Sel 135% 5 
Judgment by confession in justice’s court, § 
7490; fee for filing, § 2527. 


In city court, §§ 1719, 1722. 
Offer to allow judgment, effect, § 7498. 


CHAPTER 38. 
OFFER OF COMPROMISE. 


6893. (3217.) Either party may offer compromise. Effect of accept- 
ance or rejection. Either party in any action may, at any time before the trial 
or judgment, serve upon the adverse party an offer in writing to allow judg- 
ment to be taken against him for the sum or property, or to the effect therein 
specified. If the latter accept the offer and give notice thereof within five 
days, he may file the offer with proof of notice of acceptance, and the clerk 
must thereupon enter judgment accordingly. If the notice of acceptance be 
not given, the offer is to be deemed withdrawn and cannot be given in evi- 
‘dence upon the trial; and if the party refusing the offer fails to obtain a more 
favorable judgment, he cannot recover costs, but must pay the costs of the 


adverse party from the time of the offer. 


WaleenGly. 1, 9 997". offered to allow judgment for a@ certain sum 

Similar provision in justice’s court, § 7498, and accrued costs, in satisfaction of plaintiff’s 
and note. claims, plaintiff could file a bill of costs. 

Tender, §§ 7215-7217. Smith v. Nelson, 23 U. 512; 65 P. 485. 

Judgment by confession, §§ 6887-6890. A letter written before suit offering to pay 

Tender and deposit, refusal, costs, § 7047. a certain amount is privileged. 

Where defendants at commencement of trial McKinney v. Carson, 35 U. 180; 99 P. 660. 


CHAPTER 39. 
SUBMITTING CONTROVERSY WITHOUT ACTION. 


6894. (3218.) Parties may submit case upon agreed statement. Hear- 
ing. Parties to a question in difference, which might be the subject of a civil 
action, may without action agree upon a case containing the facts upon which 
the controversy depends, and present a submission of the same to any court 
which would have jurisdiction if an action had been brought. But it must 
appear by affidavit that the controversy is real, and the proceeding in good 


faith, to determine the rights of the parties. The court must thereupon hear 
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and determine the case and render judgment thereon as if an action were 
pending. 
Cal. C. Civ. P., § 1138. } 

6895. (3219.) Entry of judgment. Cost. Judgment roll. Judgment 
must be entered in the judgment book as in other cases, but without costs for 
any proceeding prior to the trial. The case, the submission, and a copy of the 
judgment shall constitute the judgment roll. 

Cal Cw Give ok smuloue Judgment roll, § 6867. 

6896. (3220.) Judgment may be enforced or appeal taken as in other 

cases. The judgment may be enforced in the same manner as if it had been | 


rendered in an action, and shall be subject to appeal in like manner. 
Cal. C. Civ. P., § 1140. 


CHAPTER 40. 
ARBITRATION. 


6899. (3221.) Parties may arbitrate controversy, except title to realty. 
Persons capable of contracting may submit to arbitration any controversy 
which might be the subject of a civil action between them, except a question 
of title to real property in fee, or for life; this qualification does not include 
questions relating merely to the partition or boundaries of real property, nor 
to questions involving the title to water or water rights. Am’d ’03, p. 48. 


CalieCmCive Ua smcclas 


Arbitration of claim against estate of dece- 
dent, § 7661. 


Submission to arbitration of ‘‘certain mat- 
ters in controversy in relation to the title of 
a certain piece of land’’ is invalid hereunder. 

Thygerson v. Whitbeck, 5 U. 406; 16 P. 4038. 


Provisions of the constitution of an unin- 
corporated association, providing that death 
claims should be arbitrated by a board whose 
decision shall be final, constitute merely a rev- 
ocable agreement to arbitrate, and do not 
preclude resort to the courts, nor is such a 


submission to arbitration a condition prece- 
dent to action. 

Damiher v. A. O; UL W., 10°Us E087 Baz4be 

The law tends strongly to favor the settle- 
ment of controversies by arbitration. 

Jensen v. Deep Cr. Farm & L. S. Co., 27 U. 
66; 74 PB. 427. 

An agreement submitting a controversy to 
arbitration held to include both the question 
of contract and of damages. 

Richards v. (SimithyssiUs ole aoc 

Submissions to arbitration are to be Ilb- 
ere, construed. 

d. 


6900. (3222.) Submission to be in writing and acknowledged. Arbi- 
trators. The submission to arbitration must be in writing, duly acknowl- 
edged, and may be to one or more persons. 

Cal. C. Civ. P., § 1282*. 

6901. (3223.) Id. Entered as order of court. Revocation. Court may 
compel award. It may be stipulated in the submission that it be entered as 
an order of the district court, for which purpose it must be filed with the clerk 
of the district court of the county where the parties, or one of them, reside. 
The clerk must thereupon enter in his register of actions a note of the sub- 
mission, with the names of the parties, the names of the arbitrators, the date 
of submission, when filed, and the time limited by the submission, if any, 
within which the award must be made. When so entered, the submission can- 
not be revoked without the consent of both parties. The arbitrators may be 
compelled by the court to make an award, and the “award may be enforced by 
the court in the same manner as a judgment. If the submission is not made 
an order of the court, it may be revoked at any time before the award is made. 


CalmCuGiva by useless. mit the parties to révoke the submis 
| ‘ sion, a 
It is not part of the duty of the arbitrators prevent the court from acquiring facie aeroe 
to file their award with the clerk. until filed, and did not affect the right of the 


Richards v. Smith, 33 U. 8; 91 P. 683. arbi ( i 
The effect of a failure to file a submission lan pee pe plat dgieci rs tS 


in court before the hearing was only to per- 
_ 6902. (3224.) Powers of arbitrators. Arbitrators have power to ap- 
point a time and place for hearing, to adjourn from time to time, to admin- 


ister oaths to witnesses, to hear the allegations and evidence of the parties 
and to make an award thereon. s 
Cal. C. Civ. P., § 1284. 


6903, (3225.) Witnesses compelled to appear as in other cases, Wit 


La 
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nesses may be compelled to appear before such arbitrators by subpoena to be 
issued by the clerk of the district court, in the same manner and with like 


effect, and subject to the same penalties for disobedience, as in other cases. 
N. Dak. (1895) § 5984*. 


Contempts before other than judicial officers, punishment, § 7072. 

6804. (3226.) All arbitrators must meet. Majority controls. Oaths. 
All the arbitrators must meet and act together during the investigation, but 
when met, a majority may determine any question. Before acting they must 
be sworn, before an officer authorized to administer oaths, faithfully and fairly 
to hear and examine the allegations and evidence of the parties in relation to 
the matters in controversy, and to make a just award according to their un- 
derstanding. 


CalmicCeCive Ps <8 Ags. 
When three arbitrators, all must meet, but 
majority may act, § 7211. 


6905. (3227.) Award to be in writing and signed. Becomes a judg- 
ment, when. The award must be in writing, signed by the arbitrators or a 
majority of them, and delivered to the parties. When the submission is made 
an order of the court, the award must be filed with the clerk and a note there- 
of made in his register. After the expiration of five days from the filing of 
the award, upon the application of a party, and on filing an affidavit showing 
that notice of filing the award has been served on the adverse party or his at- 
torney at least four days prior to such application, and that no order staying 
the entry of judgment has been served, the award must be entered by the 
clerk in the judgment book, and thereupon has the effect of a judgment. 


Where authority joint, majority may act, 


§ 5846. 


Cal. C. Civ. -P.,..§ 1286. 

Where parties submitted to arbitration gen- 
erally all claims and controversies arising out 
of a lease of a number of sheep, and a suit 
commenced thereon, it was the duty of the 
arbitrators to pass on every point in difference 
arising out of the transaction. 

Jensen v. Deep Cr. Farm & L. S. Co., 27 U. 
66; 74 P. 427. 

pa cousaption in favor of award. 

d. 


6906. 


(3228.) Vacation of award; grounds. 


Where mutual claims submitted to arbitra- 
tion are all for money damages, an award in 
a gross sum is sufficient, without findings as 
oe eeae separate claims. 

d. 

No time being specified by a submission to 
arbitrators, nor by this section, for the filing 
of the award, mere delay in filing it did not de- 
prive the court of jurisdiction to enter judg- 
ment on the award. 

Richards v. Smith, 33 U. 8; 91 P. 683. 


The court, on motion, may 


vacate the award‘upon any of the following grounds, and may order a new 
hearing before the same arbitrators, or not, in its discretion: 

1. That it was procured by corruption or fraud or other undue means; 

2. That the arbitrators were guilty of misconduct or committed gross 
error in refusing, on cause shown, to postpone the hearing, or in refusing to 
hear pertinent evidence, or otherwise acted improperly, in a manner by which 
the rights of the party were prejudiced; 

3. That the arbitrators exceeded their powers in making their award; or 
that they refused or improperly omitted to consider a part of the matters 
submitted to them; or that the award is indefinite or cannot be performed. 


CaleCe Civ. L:, S91287*. 

Where a stipulation submits a matter to ar- 
bitration, but reserves the right to have the 
court determine whether there should be any 
damages, and the arbitrators submit the evi- 
dence with their report and judgment, the 


6907. 


court may read the evidence, not to determine 
its probative value, but to ascertain if there 
is any evidence to sustain the arbitration judg- 
ment. 

Bivans “vVawWe vl, wee es bs \Con OT. 
—; 174 P. 1128. 


(3229.) When award may be modified or corrected. The court 


may, on motion, modify or correct the award when it appears: 
1. That there was a miscalculation in figures upon which it was made, or 
that there is a mistake in the description of some person or property therein; 
2. When a part of the award is upon matters not submitted, which part 
can be separated from other parts and does not affect the decision on the mat- 


ters submitted; 


3. When the award, though imperfect in form, could have been amended 
if it had been a verdict, or the imperfection disregarded. 


Cal. C. Civ. P., § 1288. 
6908. (3236.) 


Id. Decision on motion appealable, when. The decision 


upon the motion is subject to appeal in the same manner as an order which is 
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subject to appeal in a civil action; but the judgment, if entered before a mo- 


tion is made, cannot be subject to appeal. 


Cal CeaCivink:,) 6- 1280. Where the court modifies the award and en- 


ters judgment, it is appealable. 
Bivans v. U. L. L. W. & P. Co., 51 U. —; 
ae EA Ban) alaleese 


6909. (3231.) Damages fer revoking submission, limited. Ifa submis- 
sion to arbitration be revoked and an action be brought therefor, the amount 
to be recovered can only be the costs and the damages sustained in preparing 


for and attending the arbitration. 
Cal. C. Civ. P, § 1290. 


CHAPTER 41. 
EXECUTION. 


6912. (3232.) Execution may issue within eight years. The party in 
whose favor judgment is given may, at any time within eight years after the 
date of entry thereof, have a writ of execution issued for its enforcement, 
either in the county in which said judgment was rendered, or in any county in 
which a transcript thereof has been filed and docketed in the office of the clerk 


of the district court. 


Call CACiva Es .o50Sh. 

Limitation on action on judgment, eight 
years, § 6465. 

Receiver may be appointed to carry judg- 
ment into effect, § 6764. 

Order for the payment of money enforced 
by execution, § 7021. 

Docketing judgments of justices’ courts in 
district courts; execution, §§ 7501-7505. 

On court-martial judgment, § 3858. 

Docketing judgment of city courts in any 
county; execution, § 1719. 

Docketing judgment in another county, §8§ 
6536, 6868, 6869. 

Sec. 1434, C. L., 1876, providing that an exe- 
cution may be issued upon a judgment at any 
time within three years, is intended as a stat- 
ute of limitation and repose. 


Am/’d 99, p..22; ’@5;-p. 30. 


The common law writ of elegit is not in force 
in Utah. 
Thompson v. Avery, 11 U. 214; 39 P. 829. 


Parties who will necessarily be prejudiced 
by the enforcement of a writ may move the 

court to recall or quash the execution. 

Newell v. Third Dist. Court, 37 U. 418;- 
1082. 12: 


In an action to enjoin the collection of a 
judgment, the judgment creditor, and not the 
sheriff holding the execution, is the necessary 
party. 

Arnold v. Pope, 37 U. 204; 108 P. 251. 

A judgment may be enforced by execution 
immediately after rendition, unless execution 


‘be stayed. 


Sweetser v. Fox, 43 U. 40; 184 P. 599. 


Livingston v. Paxton, 2 U. 481. 

6913. (3233.) Requirements of execution. The writ of execution must 
be issued in the name of the state of Utah, sealed with the seal of the court 
and subscribed by the clerk, and must be directed to the sheriff of the county 
in which the writ is to be executed, and must intelligibly refer to the judg- 
ment, stating the court, the county where the judgment roll is filed, the names 
of the parties, the judgment, and, if it be for money, the amount thereof, and 
the amount actually due thereon, and if made payable in a specified kind of 
money or currency, as provided in § 6864, the execution must also take the 
kind of money or currency in which the judgment is payable, and must re- 
quire substantially as follows: 

1. If it be against the property of the judgment debtor, it must require 
the officer to satisfy the judgment, with interest, out of the personal property 
of such debtor; and if sufficient personal property cannot be found, then out 
of his real property; or if the judgment be a lien upon real property, then out 
of the real property belonging to him on the day when the judgment was 
docketed, or at any time thereafter; or if the execution be issued to a county 
other than the one in which the judgment was recovered, on the day when the 
transcript of the docket was filed in the office of the recorder of such county 
stating such day, or any time thereafter; 

2. If it be against real or personal property in the hands of the personal 
representatives, heirs, devisees, legatees, tenants, or trustees, it must require 
the officer to satisfy the judgment, with interest, out of such property ; 

3. If it be against the person of the judgment debtor, it must require 
the officer to arrest such debtor, and commit him to the jail of the county until 
he pay the judgment, with interest, or be discharged according to law; } 

4. If it be issued on a judgment made payable in a specified kind of 
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money or currency as provided in § 6864, it must also require the officer to 
satisfy the same in the kind of money or currency in which said judgment is 
made payable, and the officer must refuse payment in any other kind of money 
or currency; and in case of levy and sale of the property of the judgment 
debtor, he must refuse payment from any purchaser at such sale in any other 
kind of money or currency than that specified in the execution; the officer col- 
lecting money or currency in the manner required by this chapter must pay to 
the plaintiff or party entitled to recover the same kind of money or currency 
received by him, and in case of neglect or refusal so to do, he shall be liable 
on his official bond to the judgment creditor in three times the amount so 
collected; 

5. Ifit be for the delivery of the possession of real or personal property, 
it must require the officer to deliver the possession of the same, describing it, 
to the party entitled thereto, and may at the same time require the officer to 
satisfy any costs, damages, rents, or profits recovered by the same judgment 
out of the personal property of the person against whom it was rendered, and 
the value of the property for which the judgment was rendered to be specified 
therein ; if a delivery thereof cannot be had, and if sufficient personal property 
cannot be found, then out of the real property, as provided in the first subdi- 
vision of this section. 


CaleCo Cive 2 § 6508*. The style of all process shall be, ‘‘The State 
Writ of possession, § 6508. of Utah,’’ Con. art. 8, sec. 18. 
Duties of sheriff on receiving process, §8§ Personal property, how levied upon, § 6920. 


1501, 1509-1513, 1517-1520. 

6914. (3234.) Property liable where joint defendants not all served. 
When a writ of execution is issued on a judgment recovered against two or 
more persons in an action upon a joint contract, in which action all the de- 
fendants were not served with summons or did not appear, it must direct the 
sheriff to satisfy the judgment out of the joint property of all the defendants 
and the individual property only of the defendants who were served or who 


appeared in the action. 
Mont. Civ. P., § 1212. defendants, §§ 6511, 6520, 6558, 6874. 
Action against joint and joint and several Contribution as between joint debtors, § 6950. 


6915. (3235.) Execution, when returnable. “Execution book.” En- 
tries. The execution may be made returnable at any time not less than ten 
nor more than sixty days after its receipt by the officer, to the clerk with 
whom the judgment roll is filed. When the execution is returned, the clerk 
must attach it to the judgment roll. If any real estate be levied upon, the 
clerk must record the execution and the return thereto at large, and certify 
the same under his hand as true copies, in a book to be called the execution 
book, which book must be indexed with the names of the plaintiffs and de- 
fendants in execution, alphabetically arranged, and kept open at all times dur- 
ing office hours for the inspection of the public without charge. It is evidence 
of the contents of the originals whenever they or any part thereof may be 
destroyed, mutilated, or lost. 


Cale eCeiye 4S 683%: Service may be completed and return made 
Return, if first officer shall die or be inca- after return day, § 6932. j ; 
pable of completing service and return, § 6932. Return of sheriff, prima facie evidence, § 1510. 


6916. (3236.) Judgment, how enforced. When the judgment is for 
money or the possession of real or personal property, the same may be en- 
forced by a writ of execution; and if the judgment direct that the defendant 
be arrested, the execution may issue against the person of the judgment 
debtor, after the return of an execution against his property unsatisfied in 
whole or in part. When the judgment requires the sale of property, the same 


may be enforced by a writ reciting such judgment, or the material parts 


thereof, and directing the proper officer to execute the judgment by making 
the sale and applying the proceeds in conformity therewith. When the judg- 
ment requires the performance of any other act than as above designated, a 
certified copy of the judgment may be served upon the party against whom 
the Same is rendered, or upon the person or officer required thereby or by 


‘law to obey the same, and obedience thereto may be enforced by the court. 


Cali) CG. Civ. P:; 8 684. Application to obtain discharge from arrest 
Judgment directing conveyance of real prop- under execution, §§ 6656-6661. 


erty; proceeding if not delivered, § 7083. 
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6917. (3237.) Revivor of judgment. Procedure. In all cases the judg- 
ment may be enforced or carried into execution after the lapse of five years 
from the date of its entry by leave of the court upon motion, or by iNcgn aa 
for that purpose founded upon supplemental pleadings; but nothing in this 
section shall be construed to revive a judgment for the recovery of money 
which shall have been barred by limitation at the time of the taking effect of 


this revision. 


Ts ; : A in 
i * up. (1895 al, In contested action to revive judgment, ev 
oe oR ales foc pee mnene ah Y . dence held sufficient. 
; as Davidson v. Hunter, 22 U. 117; 61 P. 556. 


Revivor of judgment after sale, § 6948. 

Lien of first judgment is lost on renewal, as 
against an intervening mortgage. 7 

Smith v. Schwartz, 21 U. 126; 60 P. 305. 


6918. (3238.) Execution after death. Notwithstanding the death ofa 
party after the judgment, execution thereon may be issued, or it may be en- 
forced, as follows: . 

1. In the case of the death of the judgment creditor, upon the applica- 
tion of his executor or administrator, or successor 1n interest, 

2. Incase of the death of the judgment debtor, if the judgment be for 


the recovery of real or personal property or the enforcement of a lien thereon. 


Calin. Civ Pa 8, 6862 Judgment on verdict or decision rendered be- 


Execution in judgment rendered against a fore death, § 6866. : ; 
j is lifeti 0. Not if it be a money judgment for alimony. 
ee oe ee ae Weaver vy. Pickard, 7 U. 296; 26 P. 581. 


6919. (3239.) Execution, to whom issued. Where the execution is 
against the property of the judgment debtor, it may be issued to the sheriff of 
any county in the state. Where it requires the delivery of real or personal 
property, it must be issued tothe sheriff of the county where the property or 
some part thereof is situated. Execution may be issued at the same time to 


different counties. 
Cal. C. Civ. P., § 687. 


6920. (3240.) Property liable to execution. Personal property not af- 
fected until levy. All goods, chattels, money, and other property, both real 
and personal, or any interest therein of the judgment debtor not exempt by 
law, and all property and rights of property seized and held under attachment 
in the action, are liable to execution. Shares and interests in any corporation 
or company, and debts and credits, and all other property, both real and per- 
sonal, or any interest in either real or personal property, and all other prop- 
erty not capable of manual delivery, may be attached on execution in like 
manner as on writs of attachment. Gold dust and bullion must be returned 
by the officer as so much money collected at its current value, without ex- 


posing the same to sale. Until a levy on personal property, it shall not be af- 
fected by the execution. 


CaleCCiv.7E., 28 68st. 

Sale of property previously attached to satis- 
fy judgment, §§ 6705, 6712, 6720. 

Levy and sale, § 6928, and note. 

Property capable of manual delivery must be 
taken into possession to constitute a valid levy 
of attachment, §§ 6712, 6713, and notes. 

Salary of officer of municipal corporation is 
subject to execution, §§ 6754, 6755. 

Salary of public officer, prior to law of 1905, 
was not subject to execution, ete. 

Chamberlain v. Watters, 10 U. 298; 837 P. 566. 

WaneCottsv. Pratt. 10 UW. 2125939 Piso7: 

Where a party executes a deed to another 


for the purpose of securing a loan and also 


to protect persons who had contracted with 
him to purchase parcels of land covered by the 


deed, where it is provided if those purchasers 
fail to pay for the land, under their respec- 
tive contracts their interest is forfeited, and 
if the grantor pays the loan he becomes the 
sole owner, he has an interest which may be 
subjected to execution. 

Huffakeriv. Kirst=Nat, B. 610 U..— lien ee 

When a bank holding funds belonging to 
judgment debtor refused to surrender such 
funds to the officer upon the service of an exe- 
cution upon it issued upon a judgment obtained 
by intervenor against the judgment debtor, in- 
tervenor could bring an action against the bank 
to recover such moneys. ' 

Wheelwright v. National Copper Bank, 42 U. 
BY) alaes 22 RY... 


6921. (3241.) Debtor of judgment debtor may pay officer. After the 


issuing of an execution against property, and before its return, any person 
indebted to the judgment debtor may pay to the officer the amount of his 
debt, or so much thereof as may be necessary to satisfy the execution, and the 
officer’s receipt is a sufficient discharge for the amount paid. 
Cal. C. Civ. P., § 716. 

6922. (3242.) When property claimed by third person, plaintiff must in- 
demnify officer. If the officer, by virtue of an execution issued from any 
court, shall levy the same on any goods and chattels claimed by any person 
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- other than the defendant, or be requested by the plaintiff to levy on any such 
goods and chattels, the officer may require the plaintiff to give him an under- 
taking with good and sufficient sureties to pay all costs and damages that he 
may sustain by reason of the detention or sale of such property; and until 
such undertaking shall be given, the officer may refuse to proceed as against 
such property. 


Kansas (1889) § 4546%. party’s the third party should point out his 
Where debtor’s goods are mixed with a third goods to the officer. 
Johnson v. Emery, 31 U. 126; 86 P. 869. 


EXEMPTIONS. 


6923. (3243.) Exemption of earnings of minor child of debtor. The 
earnings of any minor child of any debtor within this state and the proceeds 
thereof.are exempt from execution against such debtor by reason of any 
debts or liability of such debtor, not contracted for the special benefit of such 
minor child. , 

Minn. (1894) § 5461*. 


6924. (3244.) Judgment for unlawfully taking exempt property is ex- 
empt. Whenever any personal property exempt, as provided in this title, is 
levied upon, seized, or sold by virtue of any execution, or wrongfully and un- 
lawfully taken or detained by any person, the damages sustained by the 
owner thereof by reason of such levy, seizure, or sale, or unlawful detention 
or taking, and any judgment recovered therefor, shall be exempt from ex- 
ecution. 


Minn. (1894) § 5462*. action begun in March, 1906, on the ground it 
A judgment for the value of exempt prop- was for damages for wrongful levy on exempt 
erty wrongfully sold under execution is ex- property. One to whom he assigned the claim 
empt. sued on, in 1907, could not claim that the judg- 
Snow v. West, 37 U. 528; 110 P. 52. ment rendered thereon was exempt. 


One who left the state in 1905 lost the right 
to claim as exempt a judgment rendered in an 


6925. (3245.) Property exempt from execution. The following prop- 
erty is exempt from execution, except as herein otherwise specially provided: 

1. Chairs, tables, and desks, to the value of $200, and the library belong- 
ing to the judgment debtor; also musical instruments in actual use in the 
family ; 

2. Necessary household, table, and kitchen furniture belonging to the 
judgment debtor, to the value of $300; also one sewing machine, all family 
hanging pictures, oil paintings and drawings, portraits, and their necessary 
frames; all carpets in use; provisions actually provided for individual or fam- 
ily use sufficient for three months; two cows, with their sucking calves; two 
hogs, with all sucking pigs; all wearing apparel of every person or family; 
also all beds or bedding of every person or family; provided, that if the judg- 
ment debtor be the head of a family consisting of five or more members, there 
shall be a further exemption of two cows and their sucking calves; 

3. The farming utensils or implements of husbandry of a farmer not ex- 
ceeding in value the sum of $300; also two oxen, or two horses, or two mules, 
and their harness, one cart or wagon; also all seed, grain, or vegetables actual- 
ly provided, reserved, or on hand for the purpose of planting or sowing at any 
time within the ensuing six months, not exceeding.in value the sum of $200; 
crops, whether growing or harvested, and the proceeds thereof, not exceeding 
in value $200; 

4. The tools, tool chest, and implements of a mechanic or artisan, neces- 
sary to carry on his trade, not exceeding in value the sum of $500; the notarial 
seal and records of a notary public; the instruments and chests of a surgeon, 
physician, surveyor, and dentist, necessary to the exercise of their professions, 
with their scientific and professional libraries, and the law professional 
libraries and office furniture of attorneys, counselors, and judges, and the 
libraries of ministers of the gospel, and the typewriting machine of a ste- 
nographer, typewritist, copyist, and reporter; and the type, presses, and ma- 
terial of a printer or publisher necessary in the pursuit of his business, not 


exceeding in value the sum of $500; 
5. The cabin or dwelling of a miner, not exceeding in value the sum of 
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Se 
$500; also his sluices, pipes, hose, windlass, derrick, cars, pumps, and tools not | 


x ing in value $500; 

; a Two oxen, oe horses, or two mules, and their harness ; and a cart and 
wagon; one dray or truck, by the use of which a cartman, drayman, truckman, 
huckster, peddler, hackman, teamster, or other laborer habitually earns his 
living; and one horse, with vehicle and harness, or other equipments, used by 
a physician, surgeon, or minister of the gospel, in making his professional 
visits 5 : 

7. One-half of the earnings of the judgment debtor for his personal serv- 
ices rendered at any time within thirty days next preceding the levy of execu- 
tion or levy of attachment by garnishment or otherwise, when it appears by 
the debtor’s affidavit that he is a married man, or head of family, and that 
such earnings are necessary for the use of his family, residing in this state, 
supported wholly or in part by his labor; provided, that when the earnings are 
$2 a day or less, such married man or head of family shall be entitled to an 
exemption of $30 per month; provided, that in no case shall the judgment 
debtor be taxed with the costs of any proceeding to obtain, by levy of execu- 
tion or otherwise, any part of the earnings of such judgment debtor, for per- 
sonal services rendered within thirty days next preceding the levy of such 
execution; 

8. All money, benefits, privileges, or immunities accruing, or in any man- 
ner growing out of any life insurance on the life of the debtor, if the annual 
premiums paid do not exceed $500; 

9, All arms, ammunition, uniforms, and accoutrements required by law 
to be kept by any person; ; 

10. All courthouses, jails, public offices and buildings, schoolhouses, 
houses of public worship, lots, grounds, and personal property appertaining 
thereto; the fixtures, furniture, books, papers, and appurtenances belonging 
and pertaining to the courthouse, jail, and public offices belonging to any 
county in this state, or for the use of schools or houses of public worship; and 
all cemeteries, public squares, parks and places, public buildings, town halls, 
public markets, buildings for the use of fire departments and military organ- 
izations, and the lots and grounds thereto belonging and appertaining, owned 
or held by any town or incorporated city, or dedicated by such town or city 
to health, ornament, or public use, or for the use of any fire or military com- 
pany, now existing, or which may be under the laws of this state hereafter 

rganized ; 

11. A homestead selected or claimed as provided in the title Homesteads. 
Amd 99) pl 9957015 pn ze: 


Cal CeCiv; PB. $2690%. An execution cannot be levied against 
Exemption of homestead and appurtenances, property of the state or of a eonnee or et 
Con. art. 22, sec. 1; and §§ 2898-2902, and  nicipality thereof in the absence of a stat- 


notes. ute expressly granting such right. 
Water rights and water stock exempt, § Emery Co. v. Burresen, 14 U. 328; 47 P. 91. 
2911. ee cues eee pes pees of a remedy 
No exemption for non-residents and per- Wirich Coes not ebridse the TiehGidoesiGmaaas 
sons about to depart, except ordinary wear- iA A Be COntreces: 
ing apparel, § 6927. n v. Bird, Us 100.61 Pe ess 


_ Bxemption is allowed whether or not the 
judgment debtor is the head of a family. 
Snow v. West, 385 U. 206; 99 P. 674. 


6926. (3246.) Six months’ food for exempt animals is exempt. When- 
ever by the provisions of this chapter animals are exempted from execution, 
the necessary food for all such animals for six months’ support, either pro- 


vided or growing, or both, as the debtor may elect, shall be exempt from 
execution. 


Cal. C. Civ. P., § 690°. 


6927. (3247.) All property liable for purchase price, mortgages, taxes, 


etc. Non-residents, etc., no exemption, except. No article or species of prop- 
erty mentioned in this chapter or in the title Homesteads is exempt from ex- 
ecution issued upon a judgment recovered for its purchase price, or any por- 
tion thereof, or upon a judgment on foreclosure of a mortgage or mechanic’s 
or laborer’s lien thereon, nor exempt from sale for taxes. None of such ex- 
emptions are for the benefit of non-residents or persons about to depart from 


Defendant not liable for costs in cases com- 
ing under sub. 7 of above section, § 6738. 
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_ this state with the intention of removing their effects therefrom, but their 
property is liable to execution with the exception of ordinary wearing apparel. 


CalsCnCive e:, § 690": 

Homestead subject to execution, when, § 2907 
and note. 

A person who sold goods to one who has 
since died has no lien against the estate, which 


is valued at less than $1,500, for the amount 
for which such goods were sold by the admin- 
istrator. The lien, if any, was against the 
goods themselves. 

In re Farmer’s Estate, 17 U. 80; 52 P. 972. 


LEVY AND SALE. 


6928. (3248.) Writ executed by levy, sale, etc. Disposition of proceeds. 
The officer must execute the writ against the property of the judgment 
debtor by levying on a sufficient amount of property, if there be sufficient; 
collecting or selling the things in action, and selling the other property, and 
paying to the plaintiff, or his attorney, so much of the proceeds as will satisfy 
the judgment; any excess in the proceeds over the judgment and accruing 
costs must be returned to the judgment debtor, unless otherwise directed by 
the judgment or order of the court. When there is more property of the judg- 
ment debtor than is sufficient to satisfy the judgment and accruing costs 
within view of the officer, he must levy only on such part of the property as 
the judgment debtor may indicate, if the property indicated be amply suf- 


ficient to satisfy the judgment and costs. 


Cale C2Civ. Ps § 691. 

Omission of sheriff excused only when di- 
section of party or attorney is in writing, 8 

Liability for failure to levy and sell, § 1512. 

Liability for failure to pay over money, § 


Decisions on wrongful levy of attachment, 
note to § 6713. 

Prohibition does not lie to restrain the en- 
forcement of an execution regular upon its 
face. Motion to quash is the remedy. 

DPuchenean vy. Ireland,’ 5) U).. 1083213 .P.. 87. 

See Overland M. Co. v. McMaster, 19 U. 177; 
OGee otis 

Where a sale under an allas execution is- 
sued for the full amount of the judgment, 
without deducting an amount equal to more 
than half thereof realized upon the first exe- 
cution; and on this sale property in excess 
of the amount remaining unpaid was sold, and 
the excess was paid over; held, that the levy 
and sale was absolutely void. 

Young and Schroeder, 10 U. 155; 37 P. 252; 
affirmed 161 U. S. 334. 

Punitive damages may be given against an 
officer for unlawful, malicious, and oppressive 
trespass in seizing property on execution. 

Farr v. Swigart, 13 U. 150; 44 P. 711. 

In a sult for damages agalnst an officer for 
selzing property in defendant’s possession un- 
der an execution fair on its face, the officer 
may justify without producing the judgment, 
though he knew of irregularities or defects 
that rendered it voidable; otherwise, if he 
knew the judgment was void. 

Hamner v. Ballantyne, 13 U. 325; 44 P. 704. 

See Marks v. Sullivan, 9 U. 12; 33 P. 224. 

The Interest of one partner may be sold to 
satisfy his Individual debt, to effect which the 
whole partnership property may be disposed of 


6929. 


(3249.) Notice of sale, how given. 


by the officer making the levy; but such levy 
and sale must, as far as possible, be in har- 
mony with the rights of the other partners, 
otherwise the officer becomes a trespasser. 

Snell v. Crowe, 3 U. 26; 5 P. 522. 

Spalding v. Allred, 23 U. 354; 64 P. 1100. 

When judgment is against a firm, in firm 
name, an execution against-the property of an 
individual member of the firm is void. 

Hamner v. Ballantyne, 16 U. 486; 52 P. 770. 

A purchaser at execution sale being the own- 
er of the judgment by assignmnet subjects him- 
self to the jurisdiction of the court with re- 
spect to the sale and purchase, and the court 
may set the sale aside. 

Post vy. Hoot, 18 WU. 285; 54 P. 975. 

See Gray v. Denhalter, 17 U. 312; 58 P. 976. 

The reason of the rule that an officer who, 
under execution against one of the co-own- 
ers of personal property, sells in severalty the 
common property commits a trespass for which 
he is liable to the co-owner not a party to 
the action, does not exist under this section 
and §§ 6938, 6940, 7230. 

Spalding v. Allred, 23 U. 354; 64 P. 1100. 

Officer entitled to seize property, though an- 
other may own an interest therein, but he may 
sell only the debtor’s interest. 

Spalding v. Allred, 23 U. 354; 64 P. 1100. 

Snell v. Crowe, 3 U. 26; 5 P. 522. 

Though property may have been lawfully 
seized by a sheriff under execution, yet, if he 
thereafter wrongfully converted it to his own 
use, he is liable. 

Christensen v. Beebe, 32 U. 406; 91 PB. 129. 

By accepting the surplus proceeds, the Judg- 
ment debtor is not estopped from suing for the 
seizure and sale of his exempt property, the 
amount received only liquidates the claim for 
damages to the extent thereof. 

Snow v. West, 35 U. 206; 99 P. 674. 


Form. Before the sale of 


the property on execution, notice thereof must be given as follows: 
1. In case of perishable property, by posting written notice of the time 


and place of sale in three public places of the precinct or city where the sale 
is to take place, for such a time as may be reasonable, considering the char- 
acter and condition of the property ; 

2. Incase of other personal property, by posting a similar notice in three 
public places of the precinct or city where the sale is to take place, for not less 
than five nor more than ten days; 

3. In case of real property, by posting a similar notice, particularly de- 
scribing the property, for twenty days, in three public-places of the precinct 
or city where the property is situated, and also where the property 1s to be 
sold, and publishing a copy thereof once a week for the same period in some 
newspaper published in the county, if there be one; which notice shall be sub- 
stantially as follows: 
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SHERIFF’S SALE. 


Wiese canoe Court eee County, Utah: 
vs. 
Defendant. 
To be sold at sheriff’s sale, on the ...... day OFS. 2 ene 1938 ati 3 
1) Sipe omnia , Utah. (Here insert brief description of property.) _ 


Any sheriff publishing a notice not in accordance with this form, and — 


which shall cost more than said notice, shall not be entitled to any costs for 
the publication of the same, but shall be personally liable for the payment of 
such publication ; 

4. When the judgment under which the property is to be sold is made 
payable in a specified kind of money or currency, the kind of money or cur- 
rency in which bids may be made at such sale must be stated in the several 
notices required by this section immediately following the description of the 
property, and shall be substantially as follows: “Purchase price payable in — 
(here insert the kind of money or currency specified in the judgment).” 

Cal. C. Civ. P., § 6926. 

6930. (3250.) Penalties for selling without notice. Interfering with no- 
tice. An officer selling without the notice prescribed by the next preceding 
section forfeits $500 to the aggrieved party, in addition to his actual damages; 
and a person wilfully taking down or defacing the notice posted, if done be- 
fore the sale or the satisfaction of the judgment, if the judgment be satisfied 
before sale, forfeits $500. 

Cal. C. Civ. P., § 693. 


6931. (3251.) Officer may postpone sale. Notice. If, at the time ap- 
pointed for the sale of any real or personal property on execution, the officer — 
shall deem it expedient and for the interest of all persons concerned to post- 
pone the sale for want of purchasers or other sufficient cause, he may postpone 
the same from time to time until the same shall be completed; and in every 
such case he shall make public declaration thereof at the time and place previ- 
ously appointed for the sale, and if such postponement be for a longer time 
than twenty-four hours, notice thereof shall be given in the same manner as 
the original notice of such sale is required to be given. 


6932. (3252.) Death or incapacity of officer not to affect sale, etc. Cer- 
tificate. When an officer shall have begun to serve an execution, and shall 
die, or be incapable of completing the service and return thereof, the same 
may be completed by any other officer who might by law have executed the 
same if originally delivered to him; and if the first officer shall not have made 
a certificate of his doings, the second officer shall certify whatever he shall 
find to have been done by the first, and shall add thereto a certificate of his 
own doings in completing the service. 


6933. (3253.) Service begun may be completed after return day. When 
an officer shall have begun to serve an execution issued out of any court of 
record on or before the return day of such execution, he may complete the 
service and return thereof after such return day. 

Execution returnable, when, § 6915. 


6934, (3254.) Execution sale, how conducted. Officer not to purchase. 
Debtor may direct. All sales of property under execution must be made at 
auction to the highest bidder, between the hours of nine in the morning and 
five in the afternoon. After sufficient property has been sold to satisfy the 
execution, no more can be sold. Neither the officer holding the execution nor 
his deputy can become a purchaser, or be interested in any purchase at such 
sale. When the sale is of personal property, capable of manual delivery, it 
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‘must be within view of those who attend the sale, and be sold in such parcels 


— as are likely to bring the highest price; and when the sale is of real property, 


and consisting of several known lots or parcels, they must be sold separately ; 
or when a portion of such real property is claimed by a third person, and he 
requires it to be sold separately, such portion must be thus sold. All sales of 
real property must be made at the courthouse of the county in which the 
property, or some part thereof, is situated. The judgment debtor, if present 
at the sale, may also direct the order in which the property, real or personal, 
shall be sold, when such property consists of several known lots or parcels, or 


of articles which can be sold to advantage separately, and the officer must 
follow such directions. 


Cale Civa 2-7) 8.694%. then were offered together, and bid in for the 
Where two lots of land were offered for sale, judgment; held, to be valid. 
first separately, and no bids were made, and Dickert v. Weise, 2 U. 350. 


6935. (3255.) Bidder refusing to pay, liable for loss on resale. Con- 
tempt. Ifa purchaser refuses to pay the amount bid by him for the property 
struck off to him at a sale under execution, the officer may again sell the prop- 
erty at any time to the highest bidder, and if any loss be occasioned thereby, 
the officer may recover the amount of such loss, with costs, from the bidder so 
refusing, in any court of competent jurisdiction; and the person refusing to 
pay the costs which have accrued by reason of his bid shall be deemed guilty 
of contempt of court, and punished accordingly. 


WMontieiv. we.) 9 1228: Cal. Cive Piss. 6957. ciency, and is not confined to the uncertain 
But If part of property remain unsold, credi- remedy this section gives. 
tor may insist upon its being sold for defi- Kershaw v. Dyer,:6 U. 239; 24 P. 621; 21 P. 


6936. (3256.) Id. Officer may refuse subsequent bid of defaulting bid- 
der. When a purchaser refuses to pay, the officer may, in his discretion, 
thereafter reject any subsequent bid of such person. 

Cal. C. Civ. P., § 696. 


6937. (3257.) Id. Liability of officer under two preceding sections. 
The two preceding sections must not be construed to make the officer liable 
for any more than the amount bid by the second or subsequent purchaser, and 
the amount collected from the purchaser refusing to pay. 

Cal. C. Civ. P., § 697. 


6938. (3258.) Property capable of delivery to be delivered. Certificate. 
Effect. When the purchaser of any personal property capable of manual de- 
livery pays the purchase money, the officer making the sale shall deliver to the 
purchaser the property, and if desired, execute and deliver to him a certificate 
of the sale and payment. Such certificate conveys to the purchaser all the 
right, title, and interest which the debtor had in and to such property on the 
day the execution or attachment was levied. 

Cal. GC. Civ., § 698°. 


6839. (3259.) Property not capable of delivery. Certificate. Effect. 
When the purchaser of any personal property not capable of manual. delivery 
pays the purchase money, the officer making the sale must execute and de- 
liver to the purchaser a certificate of sale and payment. Such certificate con- 
veys to the purchaser all right, title, and interest which the debtor had in and 
to such property on the day the execution or attachment was levied. 

Cal. C. Civ., § 699*. 


6940. (3260.) Real property except leaseholds of less than two years 
subject to redemption. Certificate of sale. Upon a sale of real property, the 
purchaser is substituted for and acquires all the right, title, interest, and claim 
of the judgment debtor thereto; and when the estate is less than a leasehold 
of two years’ unexpired term, the sale is absolute. In all other cases, the real 
property is subject to redemption as provided in this chapter. The officer 
must give to the purchaser a certificate of the sale, containing: 

A particular description of the real property sold; 
The price bid for each distinct lot or parcel ; 

The whole price paid; 

When subject to redemption, it must be so stated. 
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And when the judgment under which the sale has been made is made pay- 


able in a specified kind of money or currency, the certificate must also show 
the kind of money or currency in which such redemption may be made, which 
must be the same as that specified in the judgment. A duplicate of such cer- 
tificate must be filed by the officer in the office of the recorder of the county. 


Cale ACiva: S100". Redemption after mortgage foreclosure, § 
Redemption after sale under trust deed, § 3503. 
271. 


REDEMPTION. 


6941. (3261.) Who may redeem. Property sold subject to redemption, 
as provided in the next preceding section, or any part sold separately, may be 


redeemed in the manner hereinafter provided by the following persons or — 


their successors in interest: 

1. The judgment debtor, or his successor in interest, in the whole or any 
part of the property ; 

2. A creditor having a lien by judgment or mortgage on the property 
sold, or on some share or part thereof, subsequent to that on which the prop- 
erty was sold. 

The persons mentioned in the second subdivision of this section are in this 
chapter termed redemptioners. 


Cals CunGiveee,, $401: Where both plaintiff and defendant clalmed 
the right to redeem. - 
Victor M. Co. v. Nat. Bank Rep., 15 U. 391; 
49 P. 826. 


6942. (3262.) Id. Six months the period of redemption. Amount pay- 
able. The judgment debtor, or a redemptioner, may redeem the property 
from the purchaser within six months after the sale, on paying the purchaser 
the amount of his purchase (in the kind of money or currency specified in the 
judgment, if any be specified), with six per cent thereon in addition, together 
with the amount of any assessment, or taxes, which the purchaser may have 
paid thereon after the purchase, and interest on such amount; and if the pur- 
chaser be also a creditor, having a lien prior to that of a redemptioner other 
than the judgment under which the purchase was made, the amount of such 
lien, with interest. 


Cal. C, Civ. P., § 702%. See Sup. (1895) p. 21. ed with serious irregularities, and it appeared 
When the price obtained on a judicial sale that the judsment debtor relied upon the as- 
{s grossly inadequate, and there were other surance of one of the attorneys that the statu- 
circumstances impeaching the fairness of the tory period of redemption would not be insisted 
transaction, such sale will be set aside and upon. 
the judgment debtor allowed to redeem even Young v. Schroeder, 10 U. 155; 37 P. 252; 
after the statutory time for redemption has affirmed 161 U. S. 334. 
expired, especially when the sale was attend- 


6943. (3263.) Id. Subsequent redemptions. Notice thereof and of 
taxes paid, liens bought, etc., necessary. Deed. If the property be so re- 
deemed by a redemptioner, another redemptioner may, within sixty days after 
the last redemption, and within six months after the sale, again redeem it 
from the last redemptioner, on paying the sum paid on such last redemption, 
with three per cent thereon in addition, and the amount of any assessment or 
tax which the last redemptioner may have paid thereon, after the redemption 
by him, with interest on such amount, and, in addition, the amount of any 
liens held by said last redemptioner prior to his own, with interest; but the 
judgment under which the property was sold need not be so paid as a lien. 
The property may be again, and as often as a redemptioner is so disposed, re- 
deemed from any previous redemptioner within sixty days after the last re- 
demption, and within six months after the sale, on paying the sum paid on the 
last previous redemption, with three per cent thereon in addition, and the 
amount of any assessments or taxes which the last previous redemptioner paid 
after the redemption by him, with interest thereon, and the amount of an 
liens other than the judgment under which the property was sold, held by the 
last redemptioner previous to his own, with interest. Written patie of re- 
demption must be given to the officer, and a duplicate filed with the recorder 
of the county ; and if any taxes or assessments are paid by the redemptioner 


or if he has or acquires any lien, other than that upon which the redemption | 
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was made, notice thereof must in like manner be given to the officer, and filed 
with the recorder; and if such notice be not filed, the property may be re- 
deemed without paying such tax, assessment, or lien. If no redemption be 
_ made within six months after the sale, the purchaser, or his assignee, is en- 

titled to a conveyance; or if so redeemed, whenever sixty days have elapsed, 
and no other redemption has been made, and notice thereof given, the time for 
redemption by a redemptioner has expired, and the last redemptioner, or his 
assignee, is entitled to a sheriff’s deed, at the expiration of six months after 
the sale; but in all cases the judgment debtor shall have the entire period of 
_ six months from the date of the sale to redeem the property. If the judg- 
ment debtor redeem, he must make the same payments as are required to 
effect a redemption by a redemptioner. If the debtor redeem, the effect of 
the sale is terminated, and he is restored to his estate. Upon a redemption by 
the debtor, the person to whom the payment is made must execute and de- 
liver to him a certificate of redemption, acknowledged and proved before an 
officer authorized to take acknowledgments of conveyances of real property. 
Such certificate must be filed and recorded in the office of the recorder of the 
county in which the property is situated, and the recorder must note the rec- 
ord thereof in the margin of the record of the certificate of sale. 


Cal. C. Civ. P., § 703*. See Sup. (1895) p. 22. 
Where a purchaser at a marshal’s sale waives 
his rights under the sale, he becomes an equit- 


will not only reform the instrument in which 
the mistake occurred but all subsequent instru- 
ments which have perpetuated such mistake, 


vat a a ee TORE enon Ve ye Bee 


able mortgagee, with the right of redemption 
in the judgment debtor; and a subsequent judg- 
ment debtor, after sale, could exercise the same 
right to redeem. 


including sheriff’s deed, so as to administer a 
full measure of relief, avoid circuity of action 
and promote justice. (Modified on rehearing, 
23 U. 470; 65 P. 208, so as to reform mortgage 
alone.) 


E McCormick v. Greenhow, 2 U. 363. 
= In an action to reform a written instrument 
a court of equity 


Marks v. Taylor, 23 U. 152; 63 P. 897. 
on the ground of mistake, 


6944. (3264.) Id. Payments made te purchaser, etc., or to officer. The 
_ payments mentioned in the next two preceding sections may be made to the 
- purchaser or redemptioner, or for him to the officer who made the sale or, in 
case his term of office has expired, then to his successor in office. When the 
_ judgment, under which the sale has been made, is payable in a specified kind 
- of money or currency, payments must be made in the same kind of money or 
currency, and a tender of the money is equivalent to payment. 

ie Cal. C. Civ. P., § 704°. 
0. 6945. (3265.) Proof to be made by redemptioner. A redemptioner 
must produce to the officer or person from whom he seeks to redeem, and 

serve with his notice to the officer: 

1. A copy of the docket of the judgment under which he claims the right 
to redeem, certified by the clerk of the court or recorder of the county where 
the judgment is docketed or filed; or if he redeem upon a mortgage, or other 
lien, a note of the record thereof certified by the recorder ; 

2. A copy of an assignment necessary to establish his claim, verified by 
the affidavit of himself or of subscribing witnesses thereto; and, 

3. An affidavit by himself or his agent, showing the amount then actually 
due on the lien. 

Cali Cy Civ. P., § 105*. 

6946. (3266.) Waste restrained during period of redemption. Defined. 
Until the expiration of the time allowed for redemption, the court may re- 
strain the commission of waste on the property by order granted with or 
without notice, on the application of the purchaser or the judgment creditor. 
But it is not waste for the person in possession of the property at the time of 
sale, or entitled to possession afterward, during the period allowed for re- 
demption, to continue to use it in the same manner in which it was previously 
used; or to use it in the ordinary course of husbandry; or to make the neces- 
sary repairs of buildings thereon, or to use wood or timber on the property 
therefor, or for the repair of fences, or for fuel in his family while he occupies 
the property. 

Wales Con Oly. 5S) 7106. Recovery of damages for injury to property 
Injunction generally, §§ 6687-6693. after sale, § 7255. 


) 6947. (3267.) Purchaser or redemptioner entitled to rents. Accounting. 
Mee By ss eee 
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Extension of period. The purchaser from the time of sale until a redemption, 
and a redemptioner from the time of his redemption until another redemption, 
is entitled to receive from the tenant in possession the rents of the property 
sold or the value of the use and occupation thereot. But when any rents or 
profits have been received by the judgment creditor or purchaser, or his or 
their assigns, from the property thus sold, preceding such redemption, the 
amounts of such rents and profits shall be a credit upon the redemption money 
to be paid, and if the redemptioner or judgment debtor, before the expiration 
of the time allowed for such redemption, demands in writing of such pur- 
chaser or creditor, or his assigns, a written and verified statement of the 
amounts of such rents and profits thus received, the period for redemption is 
extended five days after such sworn statement is given by such purchaser or 
his assigns to such redemptioner or debtor. If such purchaser or his assigns 
shall for a period of one month from and after such demand fail or refuse to 
give such statement, such redemptioner or debtor may, within sixty days 
after said demand, bring an action in any court of competent jurisdiction to 
compel an accounting and disclosure of such rents and profits, and until fifteen 
days from and after the final determination of such action, the right of re- 
demption is extended to such redemptioner or debtor. 


Calm Civ PSO. 

If a judgment debtor seeks an accounting of 
rents, issues, and profits of personal property 
not sold with the realty, and prays for general 
relief, defendant has a right to file his coun- 
terclaim which grew out of the transactions 
relating to the same property, and plaintiff 
cannot be heard to complain if all issues thus 


before it are heard and determined by the trial 
court. 


Standard S. Laundry v. Dole, 22 U. 311; 61 
Pinos) 


Execution creditor not entitled to possession 
and rents before sale and before the time fer * 
redemption has expired. 

McLaughlin v. Park City Bank, 22 U. 473; 63 
12 ees 


6948. (3268.) Remedies of purchaser dispossessed through irregularity 
or defect. If the purchaser of real property sold on execution, or his succes- 
sors in interest, be evicted therefrom in consequence of irregularities in the 
proceedings concerning the sale, or of the reversal or discharge of the judg- 
ment, he may recover the price paid, with interest, from the judgment cred- 
itor. If the purchaser of property at an officer’s sale or his successor in in- 
terest fail to recover possession in consequence of irregularity in the proceed- 
ings concerning the sale, or because the property sold was not subject to 
execution and sale, the court having jurisdiction thereof must, after notice, 
and on motion of such party in interest, or his attorney, revive the original 
judgment in the name of the petitioner for the amount paid by such purchaser 
at the sale, with interest thereon from the time of payment at the same rate 
that the original judgment bore; and the judgment so revived has the same 


force and effect as would an original judgment of the date of the revival, and 
no more. 
Cal. C. Civ. P., § 708. 
Revivor of judgment, § 6917. possession. 


Word “property” in second sentence means Utah Nat. Bank of Ogden vy. Beardsley, 10 U. 
personal as well as real property. ‘‘Possession’’ 404; 37 P. 586 


means possession with. title, not mere naked 


; 6949. (3269.) Sheriff to deed lands sold by U. S. marshal under terri- 
torial laws. Whenever any real estate has been sold on execution or other 
judicial sale by any United States marshal under the laws of the territory of 
Utah, and the time for redemption has expired, a deed to the purchaser or 
purchasers thereof, or assignee of such purchaser or purchasers, or other per- 
son entitled to the same, shall be executed by the sheriff of the county where 
the property or any part thereof is situated. 


6950. (3270.) Contribution. Person paying entitled to benefit of judg- 
ment. Procedure. When, upon an execution against several persons, more 
than a due proportion of the judgment is satisfied out of the proceeds of the 
sale of the property of one of them, or one of them pays, without a sale 
more than his proportion, he may compel contribution from the others; and 
when a judgment is against several, and is upon an obligation of one of them 
as security for another, and the surety pays the amount or any part thereof 
either by sale of his property or before sale, he may compel repayment from 
the principal. In such cases, the person so paying or contributing is entitled 
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to the benefit of the judgment, to enforce contribution or repayment, if, 
within ten days after his payment, he files with the clerk of the court where 
the judgment was rendered notice of his payment and claim to contribution 


or repaymeut. Upon filing of such notice, the clerk must make an entry 
thereof in the margin of the docket. 
Cal. C. Civ. P., § 709*. 


Judgment may direct that property of prin- Where persons are adjudged co-makers of 
cipal debtor be first exhausted, § 6855. a note sued on, they are entitled to contribu- 
Surety paying may be substituted to rights tion among themselves. 
of judgment creditor, § 7226. Allen v. Garner, 45 U. 39; 143 P. 228. 


See Culmer y. Wilson, 13 U. 129; 44 P. 833. 


REDEMPTIONS UNDER TRUST DEEDS. 


6951. (3271.) Real estate. Water right stock. Subject to redemption. 
Deeds of trust made to secure the payment of money, and all real estate, 
including shares of corporate stock evidencing title to a water right used, or 
intended to be used, or suitable for use, on the land covered by said trust deed, 
which may be sold by the trustee, or anyone representing him in any deed of 
trust hereafter made, according to the terms of said deed of trust, and which . 
shall be bought in at said sale by the cestui que trust, or his assignee, or by 
any other person, shall be subject to redemption by the grantor in said deed 
of trust, or his executors, administrators, or assigns, or any legal re- 
demptioner, at any time within six months from the date of said sale, on pay- 
ment of the debt and interest secured by said deed of trust, and all legal 
charges and costs incurred in making said sale up to the time of redemption; 
and on such sale the trustee shall issue to the purchaser a certificate setting 
forth the property sold and the amount of purchase money received, and, at 
the expiration of said six months, said trustee shall issue a deed to the legal 
holder of such certificate; provided, that upon the death, resignation, or re- 
moval from the state of said trustee, or his refusal or inability to act from any 
cause, the sheriff of the county in which said real estate is situated shall be- 


come the successor in trust of said trustee. Am’d 717, p. 44. 
Redemption after execution sale, §§ 6240- Redemption after foreclosure, § 7235. 
6549. 


CHAPTER 42. 
PROGEEDINGS SUPPLEMENTARY TO EXECUTION. 


6955. (3272.) Execution unsatisfied, debtor cited to answer. When an 
execution against property of the judgment debtor or of any one of several 
debtors in the same judgment issued to a proper officer is returned unsatisfied 
in whole or in part, the judgment creditor, at any time after such return is 
made, is entitled to an order from the judge of the court in which such judg- 
ment was given, or from the judge of the district court of any county in which 
a transcript of said judgment has been filed and docketed in the office of the 
clerk of the district court of said county, requiring such judgment debtor, or, 
if a corporation, any officer thereof, to appear and answer upon oath concern- 
ing his or its property before such judge, or a referee appointed by him, at a 
time and place specified in the order; but no judgment debtor must be required 
to attend before a judge or referee out of the county in which he resides. 

Aird 205 -pa te. 


Cale Cai CivnP wn 6114": The provisions of this chapter do’ not do 
Garnishment proceedings when execution un- away with the equitable remedy of a credi- 

satisfied, § 6752. tor’s bill to subject debtor’s property to pay- 
Receiver may be appointed to carry judg- ment of his debts. 

ment into effect, § 6764. Enright v. Grant, 5 U. 334; 15 P. 368. 


Appointment of referee generally, § 6835. 


6956. (3273.) Affidavit, etc. Arrest, when. After the issuing of an ex- 
ecution against property, and upon proof by affidavit of a party, or otherwise, 
to the satisfaction of the court or the judge thereof, that any judgment debtor 
has property which he or it unjustly refuses to apply toward the satisfaction 
of the judgment, such court or judge may, by an order, require the judgment 
debtor, or, if a corporation, any officer thereof, to appear at a specified time 
and place, before such judge, or referee appointed by him, to answer concern- 
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ing the same, and such proceedings may thereupon be had for the application 
of the property of the judgment debtor toward the satisfaction of the judg- 
ment as are provided upon the return of an execution. Instead of the order 
requiring the attendance of the judgment debtor, the judge may, upon affidavit 
of the judgment creditor, his agent or attorney, if it appear to him that there 
is danger of the debtor absconding, order the sheriff of the county to arrest 
the debtor, and bring him before such judge. Upon being brought before the 
judge, he may be ordered to enter into an undertaking, with sufficient surety, 
that he will attend from time to time, before the judge or referee, as may be 
directed during the pendency of the proceedings, and until the final deter- 
mination thereof, and will not, in the meantime, dispose of any portion of his 
property not exempt from execution. In default of entering into such under- 
taking, he may be committed to prison. 


Calm Crs Civ Ss lor 
Arrest of absconding debtor, Con. art. 1, 
sec. 16; § 6630. 


6957. (3274.) Order to examine debtor of judgment debtor. Affidavit. 


Similar proceedings on attachment, § 6716. 


’ After the issuing or return of an execution against property of the judgment 


debtor, or of any one of several debtors in the same judgment, and, upon proof 
by affidavit or otherwise, to the satisfaction of the judge, that any person or 
corporation has property of such judgment debtor, or is indebted to him in an 
amount exceeding $50, the judge may, by an order, require such person or cor- 
poration, or an officer or member thereof, to appear at a specified time and 
place before him, or a referee appointed by him, and answer concerning the 
same. 
Cal. Cy Civ. “Pi, § 717. See garnishment, §§ 6730-6753. 

6958. (3275.) Witnesses must testify as on trial of issue. Witnesses 
may be required to appear and testify before the judge or referee, upon any 
proceeding under this chapter in the same manner as upon the trial of an 
issue. 

Cal. C. Civ. P., § 718. 

6959. (3276.) Order to apply property on execution. Judgment. The 
judge or referee may order any property of the judgment debtor, not exempt 
from execution, in the hands of such debtor, or any other person, or due to the 
judgment debtor, to be applied toward the satisfaction of the judgment. 


Te Ss oe 
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In a proceeding supplemental to execution; 
held, that the court exceeded its jurisdiction, 
first, in adjudicating the rights of parties who 
were not parties to the action; second, in de- 
termining issues of fact respecting property 


and third, that in supplemental proceedings it 
is a gross perversion of the statute to hold that 
a court can exercise all the powers of a court 
of equity, and pass upon questions of fact, the 
determination of which is within the province 
of a jury. 


rights and bona fides of transactions of vari- Wallace, Smuin & Co. v. McLaughlin, 12 U. 
ous persons without pleadings or issues joined; 411; 438 PB. 109. : 


6960. (3277.) Court may authorize action against third party. Re- 
straining order. If it appears that a person or corporation, alleged to have 
property of the judgment debtor or to be indebted to him, claims an interest 
in the property adverse to him or denies the debt, the court or judge may 
authorize, by an order made to that effect, the judgment creditor to institute 
an action against such person or corporation, for the recovery of such interest 
or debt; and the court or judge may, by order, forbid a transfer, or other dis- 
position of such interest or debt, until an action be commenced and prose- 
cuted to judgment. Such order may be modified or vacated, by the judge 
granting the same or the court in which the action is brought, at any time 
upon such terms as may be just. 


Cal. C. Civ. P., § 720. 
Garnishment after judgment, procedure, § 6752. 


6961. (3278.) Disobedience to order of referee a contempt. If any per- 
son, party, or witness disobeys an order of the referee, properly made, in the 
proceedings before him under this chapter, he may be punished, by the court 
or judge ordering the reference, for a contempt. 

Cal. C. Civ. P., § 721. Punishment of contempt in such case 

6962. (3279.) Duty of court when conveyance not exon as ages 
When the judgment requires the person against whom it is rendered to exe- 


cute and deliver to any other person a conveyance of any specific real prop- 
erty, and the person against whom it is rendered shall refuse or neglect to ex- 
ecute and deliver said conveyance for five days after the service upon him of a 
certified copy of such judgment, or if he is absent or concealed, so that service 
of such certified copy cannot be had, upon proof satisfactory to the court that 
such service has been made, or that it cannot be made by reason of such ab- 
sence or concealment, the person entitled to the conveyance may obtain from 
the court an order that the certified copy of the judgment, together with the 
order, be recorded by the recorder of deeds of the county where the real 
property is situated; and when recorded, it shall give to the person entitled 
to such conveyance a right to the possession of the real property described in 
the judgment, and to hold the same according to the terms of the conveyance 
ordered, in like manner as if it had been conveyed in pursuance of the judg- 
ment. The recording of any judgment as above provided shall not prevent 
the court rendering such judgment from enforcing the same by any proper 


process, according to the course of proceedings therein. 
Where judgment directs execution of convey- 

ance, appeal does not stay such execution, 

though it does the delivery, § 7000. 


6963. (3280.) No person excused from answering on the ground of 
fraud, etc. A party or witness examined in proceedings authorized by this 
chapter is not excused from answering a question on the ground that his ex- 
amination will tend to convict him of the commission of a fraud, or to prove 
that he has been a party or privy to, or has knowledge of, a conveyance, as- 
signment, transfer, or other disposition of property for any purpose, or that 
he or any other person claims to be entitled, as against the judgment creditor, 
or a receiver appointed or to be appointed in the preceedings, to hold prop- 
erty derived from or through the judgment debtor, or to be discharged from 
the payment of a debt which was due to the judgment debtor, or to a person 
in his behalf. But an answer cannot be used as evidence against the person so 


answering in a criminal action or criminal proceeding. 
Mont. Civ. P., § 1268. 


6864. (3281.) Receiver for property of judgment debtor. Order to be 
recorded. The court may appoint a receiver of the property of the judgment 
debtor, not exempt from execution, and forbid a transfer or other disposition 
thereof or interference therewith until its further order therein. But before 
such receiver shall be vested with the real property of the judgment debtor, 
a certified copy of the order of appointment shall be filed and recorded in the 
office of the county in which any real estate sought to be affected by such 


order is situated. 
Minn. (1894) § 5492*; N. Dak. (1895) §§ 5568%, 
5569*. 


Receivers generally, §§ 6764-6769. 


CHAPTER 43. 
EXCEPTIONS. 


6965. (3282.) Exception defined. Taken when decision made. An ex- 
ception is an objection upon a matter of law to the decision made by a court, 
judge, referee, or other judicial officer, in an action or proceeding. The ex- 
ception must be taken at the time the decision is made, except as provided in 


he next section. 
“ Reece v. Knott, 3 U. 451; 24 P. 757. 
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Call Cer Civab... $2646, 

Exception to charge to be taken, when and 
how, § 6806, and note. : 

Exception may be settled, signed, and filed 
at the time the decision is made, § 6970. 


EXCEPTIONS NOT TAKEN IN TIME: 


Objections to pleadings, etc., not taken 
deemed waived, note to § 6573. ' 

Objections not taken in court below will not 
be considered on appeal, note to § 6994. 

Exception not taken at time is waived, and 
cannot be urged on appeal. 

McGrath v. Tallent, 7 U. 256; 26 P. 574. 


Naylor v. Salt Lake City, 9 U. 491; 35 P. 509. 

Hadra v. Utah Nat’l Bank, 9 U. 412; 35 P. 
508. 
Ganaway v. S. L. Dram. Ass’n, 17 U. 37; 53 
9830; 

Jenkins v. Mammoth M. Co., 24 U. 513; 68 P. 
845. 
Kunkel v. Utah Lumber Co., 29 U. 18; 81 P. 
807. 
Smith v. Fisher, 24 U. 506; 68 P. 849. 
Fields v. Daisy G ™ &n 26 U. 373; 73 P. 
521. 
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The fallure to object to proof of special dam- were taken to Chee: same will not be con- 
ages, under an allegation of general damages, sidered on appeal. LR Co., 24 U. 391; 68 
is a waiver of the objection. Braegger v. O. S. L. Ry. ” . ; 

Lashus v. Chamberlain, ¢ U. 385; 24 P. 188. Be > UL BP. Ry Con 25 .Us 4200s 

Objection that commissioner before whom 4.2 OYE Nae ie J 
case was tried had a partner practicing in the Burt vy. Utah, 26 U. 157; 72 P. 497. 

EEOC waived rats eee ee An objection. after cross-examinatlon to tes- 

Kaysen v. Steele, 5 g 5 ' 


timony given on direct examination is not sea- 
In condemnation proceedings, where evidence sonably made. 


was submitted to the jury without objection on Garr v. Cranney, 25 U. 193; 70 P. 853. 

plaintiff’s part, plaintiff therby admitted that Misconduct of counsel In making Improper 
it was sufficient to warrant an assessment of remarks to the jury in his argument, to which 
damages. no objection was made, nor any request for 


O. S. L. R. R. Co. v. Russell, 27 U. 457; 76 an instruction to the jury on the subject, 1s 
P. 345. not reviewable. 
Where record fails to show that exceptions Be dea vy. U. PS Ro Con. 35 Ua 28556 10m Es 


6966. (3283.) What deemed excepted to. The verdict of the jury, the 
final decision in an action or proceeding, an interlocutory order or decision 
finally determining the rights of the parties, or some of them; an order or de- 
cision from which an appeal may be taken; an order sustaining or overruling 
a demurrer, allowing or refusing to allow an amendment to a pleading, strik- 
ing out a pleading or a portion thereof, refusing a continuance ; an order made 
upon ex parte application; and an order or decision made in the absence of a 
party—are deemed to have been excepted to. 


Cali Cx Civ. _P:, § 647, peal the clerk’s certificate of minute entry of 

Judgment roll, how made up, § 6867. such order is not of itself sufficient. Rees 

Appeals decided on judgment roll, note to § “ee G. M. Co. vy. Gisborn, 21 U. 68; ° 
6994. 


The sustaining of a motion for non-sult can- 


No bill of exceptions is necessary where the pot be reviewed unless there is an exception 


error alleged is apparent on the record. thereto. 


Young v. Martin, 75 U.S. 354. Stewart v. O. S. L. R. R. Co., 39 U. 375; 117 
Unless the record affirmatively shows that an P. 465. 


error denying motion for new trial was made Denial of motion for change of venue will not 
under such circumstances as to become a part be considered on appeal unless made to ap- 
of the judgment roll under § 6867 and this sec- pear by bill of exceptions. 

tion, such ruling should be preserved in a bill Broadbent-v. DD.) & R. Ga RR. Re Co. 43aue 
of exceptions, in order to be considered on ap- 598% 1606P 2 1185: 


6967. (3284.) Form of exceptions. How bill made up. No particular 
form of exception is required, but when the exception is to the verdict or de- 
cision, upon the ground of insufficiency of the evidence to justify it, the ob- 
jection must specify the particulars in which such evidence is alleged to be in- 
sufficient. The objection must be stated, with so much of the evidence or 
other matter as is necessary to explain it. The stenographer’s notes of the 
evidence may be stated. Documents on file in the action or proceeding may 
be copied, or the substance thereof stated, or a reference thereto sufficient to 
identify them may be made. Amd “O03 ipeos: 


Calei@n Cives bs. 6 648%. OFS... Rei. Co-nv. Russell. 2m Wan4n iene 
Bill must contain all the exceptions relied P. 345. 
upon, § 6969. 


Mader v. Taylor, Romney, Armstrong Co., 15 
Objections to instructions must specifically WieeliGls 49" Be 255% 


point out objectionable proposition, note to § Marks v. Taylor, 23 U. 152; 63 P. 897. 


6806. Genter v. Conglomerate M. Co., 23 U. 165; 64 
Certificates held sufficient as showing that P. 362. 


all the evidence was contained in bill of ex- Wasatch Irr. Co. v. Fulton, 23 U. 466; 65 P. 
ceptions, note to § 6969. 205. 

For decisions as to the extent to which the And that the judgment would be affirmed 
supreme court will consider the evidence, un- without regard to the bill of exceptions unless 
der the constitution, note to Con. art. 8, sec. 9. some fatal error not required to be shown by 

Judgment does not become final until motion the bill of exceptions appeared on the face of 
for new trial disposed of, note to Con. art. 8, the record. 
sec. 9. Wild v. U. Po Re Co, 23 UW. 2653/63) Passe: 

Rule 26 of the supreme court is in substantial And that the question of the sufficiency of 
compliance with this section, and the specifi- the evidence would not be considered on ap- 
cations of particulars do not need to be set- peal unless an exception on that ground was 
tled in the bill of exceptions. settled in the bill of exceptions. 

Eglund v. Fayter, 51 U. —; 172 P. 313. Klenk wv. 0. St La R-8Con 270 U4 28 a ome! 

The sour’ ney. permit a party to amend the 214. 
assignments of error. But later it was held, In view of the change 

Thomson v. Reynolds, 51 U. —; 174 P. 164. of procedure and that an appeal is made from 

Assignments of error should not be consid- a judgment and not from an order overruling 
ered as merely directory, but absolutely bind- a motion for new trial, that the specification 
ing upon the court and parties litigant. of the particulars in which the evidence is 

Holt v. Great Eastern Casualty Co., 51 U. not sufficient need not be included in the 
—; 173 P. 1168. bill of exceptions, but may be made in the 
: assignments of error, and if made with such 

AS TO INSUFFICIENCY Or: EVIDENCE: particularity as to enable respondent to prepare 

Formerly it was held that the objections to its brief and collect its evidence and show its 
the insufficiency of the evidence to justify the force and effect as applied to the question at 
findings or verdict must be settled in the bill issue, it is sufficient. 
of Sen Ons, ane that phe oniections must Little v. Gorman, 39 U. 68; 114 P. 321 
specify the particulars in which the evidence But w ‘ Gass IEG 
Pee ecad te Ge uneaeoae here an appeal is taken without a 


transcript of the evidence, b , 
Van Pelt v. Park, 18 U. 141: 55 BP. 381. thereof, stated in a narrative ree sree 


red ¢ 


IVIL PRO 


tains a statement that the substance of all the 
evidence is embodied in the bill, then a speci- 
fication of the particulars should be settled in 
the bill. 

Id. 


WHAT MAY BE REVIEWED: 


Where the record does not purport to con- 
tain all the evidence, its sufficiency to support 
the findings or the verdict is presumed. 

Mitchell v. Jensen, 29 U. 346; 81 P. 165. 

Kirk v. S. L. City, 31 U. 143; 89 P. 458. 

Stone v. Ogden P. Co., 30 U. 460; 85 P. 1004. 

Crooks v. Harmon, 29 U. 304; 81 P. 95. 
aera Bros. v. Waltenspiel, 29 U. 466; 82 

Neder v. Jennings, 28 U. 271; 78 P. 482. 

S. L. City v. S. L. City Power Co., 25 U. 
456; 71 P. 1069. 

Fields v. Daisy M. Co., 25 U. 76; 69 P. 528. 

Culmer v. Caine, 22 U. 216; 61 P. 1008. 

Hecla M. Co. v. Gisborn, 21 U. 68; 59 P. 518. 

Snyder v. Emerson, 19 U. 319; 57 P. 300. 

Warner v. U. S. Mut. Acc. Ass’n, 8 U. 431; 
32 P. 686. 

Cochrane v. Bussche, 7 U. 233; 26 P. 294. 

U. S. v. Groesbeck, 4 U. 487; 11 P. 542. 

Spencer v. Van Cott, 2 U. 337. 

Crompton v. Crow, 2 U. 245. 

People v. Lyman, 2 U. 30. 

Olson v. O. S. L. Ry., 24 U. 460; 68 P. 4148. 

Stewart v. Gold & Copper Co., 29 U. 443; 
82 P. 475. 

Raphael v. Wasatch & J. V. R. Co., 34 U. 
Disb 1008. 

Mansfield v. Sinaloa Frt. & Ld. Co., 43 U. 
Alieed sa: Py 1017. 

But where the court submitted the case to 
the jury on all the issues presented by the 
pleadings, and in the bill of exceptions it was 
certified that there was evidence tending to 
establish all the issues, the bill was sufficient 
for review of the instructions. 
anak Vepwoait: duake: City, si. Oy 50% 109°: 


Whether a motion for non-sult should have 
been sustained will not be reviewed, unless it 
is apparent from the record that the motion 
was made before the trial court and properly 
included in the record on appeal. 

Russell v. Watkins, 49 U. 598; 164 P. 867. 

Where trial was to the court and all the evi- 
dence was not certified, the admission of a dep- 
osition is not reviewable since the court may 
have disregarded the deposition and based its 
finding on other evidence. 

Mundt v. Commercial Nat’l Bk.. 35 U. 90; 
99 P. 454. 
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Where the record shows only a verdict and 
motion for new trial, the granting of the new 
trial is not reviewable on appeal, as the lower 
court may have granted it of its own motion. 

McKinney v. Carson, 35 U. 180; 99 P. 660. 


Unless the records show that all the evidence 
is brought up, it will be presumed that there 
was evidence other than that disclosed which, 
considered in connection with the evidence in 
the bill of exceptions, was sufficient to sus- 
tain the findings. 

Carter v. Cummings-Neilson Co., 34 U. 315; 
oT P.e34" y 


The supreme court will take notice of a Jur- 
isdictional defect which precludes it from de- 
termining an appeal, whether the question be 
raised by the parties or not. 

McCashland v. Keogh, 32 U. 11; 88 P. 680. 


EXCEPTIONS, EXHIBITS, ETC.: 


General objections to the admission of evli- 
dence are unavailable for any purpose unless 
the evidence is clearly inadmissible for any 
purpose. The particular ground of the objec- 
tion should be stated so the trial court may 
understand the nature thereof before passing 
upon it. 

Beate VerbseVienCOalLaCo Om Wr oo Onmoum ian 

Q 


Culmer v. Clift, 14 U. 286; 47 P. 85. 

Olson- v.. O.-S. Ll. Ry., 24 U. 460; 68 Pe 1483 

Objections held sufficiently specific to entitle 
appellant to a review of the admission of evi- 
dence. 

Shepherd v. D. & R. G. Ry. Co., 45 U. 295; 
145 P. 296. 

Reference to documents by thelr identifica- 
tlon marks stating the name and character of. 
such instrument is sufficient. 

Bingham Livery & Trans. Co. v. McDonald, 
Sle eeton Gal LO P56. 

A bill of exceptions reciting that the court 
sustained plaintiff's motlon for non-suit and 
stating that the judgment for non-suit might 
be granted, held insufficient to show entry of 
judgment. 

Lukich v. Utah Constr. Co., 46 U. 317; 150 P. 
298. 

Where errors assigned by appellant are based 
on the evidence and are determined against 
him thereon, respondent cannot complain, al- 
though it does not affirmatively appear from 
the records that the bill of exceptions con- 
tains all the evidence. 

Honorine v. Tallerday, 31 U. 326; 88 P. 9. 


6968. (3285.) Exception disregarded unless substantial right prejudiced. 
No exception shall be regarded unless the decision excepted to is material and 
prejudicial to the substantial rights of the party excepting. 


Kansas (1889) § 4399. 

Errors and defects not affecting substantial 
rights disregarded, § 6622, and note. 

Liberal construction of statutes, 
and proceedings, 8§ 2489, 5839, 6596. 

Harmless errors and technicalities disregard- 
ed, note to § 6994. ; 

Examining criminal jury, § 8927. 

Cited in: 

Morris v. S. L. City, 35 U. 474; 101 P. 373. 

Hogge v. S. L. & O. R. Co., 47 U. 266; 153 P. 
85 


pleadings, 


Error in admission of evidence will not be 
ground for reversal of judgment for defendant, 


6969. 


where it relates to an issue which was made 
immaterial because another vital issue is found 
in defendant’s favor. 

Madsen v. U. L. & Ry. Co., 86 U. 528; 105 P. 
799 


Error in not making findings in all material 
issues is harmless if, under the evidence, the 
judgment could not have been changed. 
Snyder vy. Allen, 50 U. —; 169 P. 945. 
Applied where an instruction may be vulner- 
able in some respects. 
Moore v. Utah Idaho Central R. Co., 52 U. —; 
174 P. 873. 


(3286.) Preparation, settlement, and signing of bill of exceptions. 


Time allowed. When a party desires to have exceptions taken at a trial set- 
tled in a bill of exceptions, he may, within thirty days after the entry of judg- 
ment if the action were tried with a jury, or after service of notice of the en- 
try of judgment if the action were tried without a jury, or after service of 
notice of the determination of a motion for a new trial, prepare a draft of a 
bill and serve the same, or a copy thereof, upon the adverse party. Such draft 
must contain all the exceptions taken upon which the party relies. Within 
ten days after such service, the adverse party may propose amendments 
thereto, and serve the same, or a copy thereof, upon the other party. The 
proposed bill and amendments must, within ten days thereafter, be presented 
by the party seeking the settlement of the bill to the judge who tried or heard 
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the case, upon five days’ notice to the adverse party, or be delivered to t 


diately deliver them to the judge, if he be in the county; if he be pete 
from the county, and either party desires the papers to be forwarded to ae 
judge, the clerk must, upon notice in writing from such party, immediately 
forward them by mail or other safe channel; if not thus forwarded, the clerk 
must deliver them to the judge immediately after his return to the county. 
When received from the clerk, the judge must designate the time at which he 
will settle the bill, and the clerk must immediately notify the parties of such 
designation. At the time designated, the judge must settle the bill. If no 
amendments are served, or if served are allowed, the proposed bill may be pre- 
sented, with the amendments, if any, to the judge for settlement, without no- 
tice to the adverse party. It is the duty of the judge, in settling the bill, to 
strike out of it all redundant and useless matter, so that the exceptions may 
be presented as briefly as possible. When settled, the bill must be signed by 
the judge, with his certificate to the effect that the same is allowed, and shall 
then be filed with the clerk. A bill of exceptions shall in all cases be prepared, 
settled, signed, and filed within ninety days after the entry of judgment, or 
after notice of the same if the action were tried without a jury, or aiter notice 
of the determination of a motion for a new trial. Aim de03; pa Ze 


clerk of the court for the judge. When received by the clerk, he must imme- — 


Or as ee ee 1 rr 
Rever tu ay 


CalOe Clymer SLOOU nt. 

Form of exception not material; 
made up, § 6967. ; 

Exception must specify particulars wherein 
evidence insufficient, § 6967, and note. 

Assignments of error, note to § 6954. ’ 

Papers and orders not considered unless in- 
cluded in bill, § 6867. 


TIME: 


Time to prepare bills of exception, etc., may 
be extended, § 7023. ; 

Unless extension is given, bill of exceptions 
must be served within time. 

Willard City v. Woodland, 7 U. 192; 26 P. 284. 


Application for stay of proceedings to pre- 
Pare and file motion and statement on motion 
for new trial is not waiver of notice of decision 
required hereby. 

Burlock v. Shupe, 5 U. 428; 17 P. 19. 


It is sufficient if a bill of exceptions be set- 
tled, signed, and filed within ninety days after 
the determination of a motion for a new trial. 

Herriman Irr. Co. v. Butterfield M. Co., 19 
U.. 453; 57 P. 5387. 

Judgment does not become final until motion 
for new trial disposed of, note to Con. art. 8, 
SeCuno 

Court can extend time to file bill of excep- 
tion. 

Gorringe v. Read, 24 U. 455; 68 P. 147. 

@lsonsv.O..S) Li RR Cosy 24460. 68er: 
148. 


how bill 


But not after time has expired. 

Butter v. Lamson, 29 U. 439; 82 P. 473. 

Bryant v. Kunkel, 32 U. 377; 90 P. 1079. 

State v. Martin, 49 U. 346; 164 P. 500. 
Dyes Imp. Co. v. Hoffman, 44 U. 532; 141 P. 
Metz v. Jackson, 43 U. 496; 186 P. 784. 

Except in proceedings to file out of time. 

Allen v. Garner, 48 U. 39; 143 P. 228. 

If it is served within time allowed, it may be 
settled thereafter. 

Blackburn v. Baker, 47 U. 219; 152 P. 1184. 


A bill of exceptions settled after time is a 


nullity. 
Warnock v. Peterson, 35 U. 542; 101 P. 699. 
McEwan v. Anderson, 50 U. —; 167 P. 686. 


An order extending time to settle bill of ex- 
ceptions, to be considered by the supreme 
court, must be included in the bill of excep- 
tions. 

Dayton v. Free, 46 U. 277; 148 P. 408. 


Hutchinson v. Smart, 50 U. —; 169 P. 166. 
Swanson v. Sims, 50 U. —; 170 P. 774. 
Taylor v. Paloma M. Co., 50 U. —; 171 P. 147. 


The bill of exceptions was allowed in time. 
McGuire v. State Bank of Tremonton, 49 U. 
381; 164 P, 494. 


An objection and motion to disregard a bill 
of exceptions, because not filed within time re- 
quired by this section, is a ‘“‘proceeding’”’ with- 


in § 6619, and the court may relieve against 
the failure to serve in time and settle the bill. 
eee VOp Sa Lan ee ey COM madi cnmnes ater 
523. 


The attorney for the successful party who 
agreed that a proposed bill of exceptions pre- 
sented after the time had expired might be 
settled as the bill of exceptions, but who ob- 
jected to the time of service, and who insisted 
that the proposed bill was not served in time, 
did not waive the delay in the service. 

Bryant v. Kunkel, 32 U. 377; 90 P. 1079. 


Where proposed amendments are not ac- 
cepted by appellant, and no notice of present- 
ing bill of exceptions is given within the ten 
days, a motion on appeal to strike the bill will 
be sustained. 

Van Why v. S. BP. Co: 31) Uy 153586) Batson 


That it was impossible to prepare bill of 
exceptions because of the voluminous record 
is not sufficient excuse to permit the filing 
after the time expires. 

Moyle v. McKean, 49 U. 93; 162 P. 63. 


Where judgment became final on May 9, 
an order on May 27 granting sixty days to 
serve and file a bill of exceptions, meant sixty 
days from the date thereof, and on the death 
of the plaintiff after judgment the time in 
which defendant was required to serve a bill 
of exceptions was suspended until the appoint- 
ment of administrator, or the court, on defend- 
ant’s application, had the power to extend the 
time until there was an administrator. 

Candland v. Mellen, 46 U. 519; 151 P. 341. 


Where the plaintiff served notice of Judgment 
on the defendant, who then prepared a bill of 
exceptions covering only such part of the pro-. 
ceedings as were material to his appeal, and 
the plaintiff, objecting to a portion of the judg- 
ment, attempted to perfect second appeal, is 
not entitled to a notice entering judgment 
ie one to start time against the filing of his 

Jensen v. Lichtenstein, 45 U. 320; 145 P. 1086. 


Where defendants moved separately for new 
trials, without Serving on each other notice of 
intention to do so, the time for filing and serv- 
ing the bill of exceptions commenced to run 
from the time the order was made striking 
such motions. : 

Jones v. Williamson, 50 U. —; 168 P. 110. 

Where a motion for new trial was denled 
March 12, the bill of exceptions was served 
April 4, no amendments were suggested and 
it was filed before settlement April 24, and 
signed by the judge on May 10, there is a sub- 
stantial compliance with the statute, and it 
will. not be stricken. 


Love & Meek v. St. Joseph Stock Yards, 50 
U. —; 169 P. 951. 


AMENDMENTS: 


Trial court has discretion to allow amend- — 


spe 
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ments by adding specifications of error to 
statement. 


Gill v. Hecht, 18 U. 5; 48 P. 626. 

After settlement, bill of exceptions can only 
be amended by the judge upon notice to the 
parties, or by both parties with the consent 
of the judge. 

Whipple v. Preece, 18 U. 454; 56 P. 296. 

Where no amendments are proposed under 
this section, but settlement of bill of excep- 
tions is consented to, Supplemental findings 
and decree will be presumed to rest upon evi- 
dence contained in the bill. = 

Nephi Irr. Co. v. Vickers, 20 U. 310; 58 P. 836. 

Under Con. art. 8, sec. 9, this section, § 6973, 
and supreme court rule 25, the supreme court 
cannot allow amendments to be made to a bill 
of exceptions after it has been signed, certified, 
and allowed by the trial judge. 

Boyle v. U. P. Ry. Co., 25 U. 420: 71 P. 988. 

_ Where trial judge refuses to allow an excep- 
tion, § 6972. 

While a defect or omission in the bill of ex- 
ceptions not of substance could be supplied by 
a nunc pro tune order, the trial court could 
not, after the time expired, amend it by 
inserting a copy of the motion for new trial 
and order overruling the same. 

Warnock v. Peterson, 35 U. 542; 101 P. 699. 


CONTENTS: 


Where it is not made to appear that bill of 
exceptions contains all the evidence, objections 
to its insufficiency not considered on appeal, 
note to § 6967. 

Affidavits used on motion for new trial, etc., 
may be reviewed on appeal, but not unless pre- 
served in bill of exceptions, note to § 6994, un- 
der sub-title “‘Record as made in court below.’’ 

It is the duty of the trial judge to settle a 
bill of exceptions as briefly as possible, but if 
anything material is omitted, respondent may 
object to the settlement, and if his objections 
are disregarded, he must proceed under § 6972. 
When he fails to proceed and it does not ap- 
pear that any material proof has’ been 
omitted, the supreme court cannot refuse to 
consider the assignments of error. 

Center Creek Irr. Co. v. Thomas, 19 U. 360; 
57 BP. -30: 

A bill of exceptions, from which redundant 
and useless matter is. not eliminated, does not 
conform to the provisions of this section, so 
that the exceptions may be presented as briefly 
as possible. 

Whipple v. Preece, 24 U. 364; 67 P. 1072. 

WWaldiveiWa Ena eh, Cor, 23 U.2657 63 Ps 886. 

In order that an appellate court may deter- 
mine whether or not a lower court proceeded 


in accordance with mandate of appellate court . 


on a former appeal, it is not necessary that 
the remittitur should be contained in the bill 
of exceptions. 

Warren v. Robinson, 21 U. 429; 61 P. 28. 

Bill of exceptions should exhibit errors re- 
lied upon, and should show that objections 
were properly made and exceptions taken. 

Fields v. Daisy G. M. Co., 26 U. 373; 73 P. 

1 


Braegger v. O. S. L. Co., 24 U. 391; 68 P. 140. 

Boyle v. U.P. Ry. Co., 25.U. 420; 71 P. 988, 

Burt tah Ll. & Py Co, 26 WU. 157; 72 P.. 497. 

Where record fails to disclose what instruc- 
tions were given, the appellate court cannot 
review the refusal of certain requests. 

Garr v. Cranney, 25 U. 193; 70 P. 853. 

Kunkel v. Utah lL. Co., 29 U- 18;81 P. 897. 

Where bill of exceptions is eliminated from 
the record, the court can determine only 
whether the judgment is supported by the 
pleadings, findings, etc. 

Bryant v. Kunkel, 32 U. 377; 90 P. 1079. 

It Is not necessary to Include all the evidence 
In the bill of exceptions; a party may include 
such portion thereof as may bear upon a cer- 
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RRO at 
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tain point, or he may recite the evidence in a 
narrative form, and the judge may settle it, 
providing it includes everything bearing upon 
the point. 

Henriod vy. Hast Tintic Development Co., 51 
We = 173 Pes: 


THE CERTIFICATE AND SERVICE: 


Service of bill of exceptions should be made 
on the attorneys of record of the appellee rath- 
er than upon the appellee, and where a stipu- 
lation attached to bill purports to be signed 
by appellee’s attorney, in the absence of show- 
in that he repudiated or did not sign it, it is 
sufficient to authorize service on him. 

Walker Bros. v. Skliris, 34 U. 353; 98 P. 114. 

Tihe bill must be served. 

Metz v. Jackson, 43 U. 496; 136 P. 784. 

A purported transcript of the evidence, au- 
thenticated only by a stenographer’s certifi- 
cate, cannot be considered. 

State v. Delvecchio, 25 U. 18; 69 P. 58. 

Exceptions based on stenographer’s certifi- 
cate cannot be considered. 

Thomas v. Blythe, 44 U. 1; 137 P. 396. 

Where the parties stipulated that the tran- 
script of evidence might be used by either 
on appeal, and should be taken as the whole 
evidence without certificates from the judge, 
neither party can complain if the court gives 
the stipulation effect. 
eae Ver Union IPaciwit. Ras COts 760) Wane oo 


A judge’s certificate to a bill of exceptions, 


reciting: ‘‘Inasmuch as the foregoing matters 
do not otherwise appear of record, I hereby 
certify that that bill of exceptions has been 
by me settled and allowed,’’ does not show 
that the bill contains all the evidence. 

Stone v. Ogden Packing Co., 30 U. 460; 85 P. 
1004. 

Statement that the bill of exceptions con- 
tains all the ‘‘testimony’’ is not sufficient as 
showing that it contains all the evidence. 

Crooks v. Harmon, 29 U. 304; 81 P. 95. 

A bill of exceptions not certified by the trlal 
judge in the manner prescribed by law will, on 
motion, be stricken from the record. 

Hannan Bros. v. Waltenspiel, 29 U. 46€; 82 
ess 

Snow v. Tarpay, 25 U. 126; 69 P. 718. 

Where an official stenographer certifies that 
the transcript contains all the evidence, and 
it was accepted as and for the bill of excep- 
tions and no amendments were proposed and 
the bill showed by the court as a true and cor- 
rect bill of exceptions; held, that though the 
court’s certificate of settlement did not specific- 
ally state that the bill contained all the evi- 
dence, yet it by implication certified to the 
truth of the stenographer’s certificate, though 
the better practice is to state that it contains 
all the evidence. 

Mitchell v. Jensen, 29 U. 346; 81 P. 165. 

Bowman v. Ogden City, 33 U. 196; 98 P. 561. 


Where a stenographer’s certificate recites 
that the transcript contains a full and true 
transcript of the testimony taken on oral pro- 
ceedings had on the trial, and an order of 
the judge settling the bill of exceptions re- 
cites that the foregoing is a correct transcript 
of the proceedings herein; held, it does not 
show that the transcript contains all the evi- 
dence. 

Carter v. Cummings-Neilson Co., 34 U. 215; 
iG ever ee 


A defaulting contractor need not be served 
with a bill of exceptions in a mechanic’s lien 
case, since a reversal or modification of the 
judgment would not adversely affect him. 

Langton Lime & Cement Co. v. Peery, 48 U. 
112° 159 P. 49: 

Langton Lime & Cement Co. v. Smith, 48 U. 
112 159 BP 49. 


(3287.) Exception may he settled, signed, and filed at time of de- 


cision, An exception to any decision may be presented to the court or judge 
or judicial officer or referee for settlement at the time the decision is made, 
and after having been settled shall be signed by the judge, judicial officer, or 


referee, and filed with the clerk. 
Cal. C. Civ. P., § 649%. 


Exception must be taken at the time, § 6965, and note. 


6971. (3288.) Exception to decision after judgment. Settlement. Ex- 
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ceptions to any decision made after judgment may be presented to the judge 
at the time of such decision, and be settled or noted as provided in § 6970, 
and a bill thereof may be presented and settled afterward, as provided in 
§ 6969, and within like periods after the entry of the order, upon appeal from 
which such decision shall be reviewable. 
Cpls. Civ... Pxncet Cols 

6972. (3289.) Exception refused; petition to supreme court for allow- 
ance. If the judge in any case refuse to allow an exception in accordance 
with the facts,.the party desiring the bill settled may apply by petition to the 
supreme court to prove the same. The application may be made in the mode 
and manner and under such regulations as that court may prescribe; and the 
bill, when proven, must be certified by a justice thereof as correct, and filed 
with the clerk of the court in which the action was tried, and when so filed, it 
has the same force and effect as if settled by the judge who tried the cause. 


Cal. C. Civ. P., § 652. 

In a case where the court granted a new 
trial on its own motion, and a contest arose 
over the settlement of a bill of exceptions, the 
supreme court on appeal refused to settle the 
same. 

Cache County v. Kiesel, 9 U. 379; 36 P. 633. 


If matter stricken from a bill of exceptions 
by a trial judge is regarded as important or 
necessary by appellant, he has a remedy un- 
der this section. 

Whipple v. Preece, 18 U. 454; 56 P. 296. 

Center Cr. Irr. Co. v. Thomas, 19 U. 360; 57 
P30: 


6973. (3290.) Settlement of bill by referee. Settlement after death, re- 
moval, etc., by judge or officer. When the decision excepted to was made by 
a referee or any judicial officer other than a judge, the bill of exceptions shall 
be presented to such referee or judicial officer, and be settled and signed by 
him in the same manner as it is required to be presented to, settled, and signed 
by a court or judge. A judge, referee, or judicial officer may settle and sign 
a bill of exceptions after as well as before he ceases to be such judge, referee, 
or judicial officer. If such judge, referee, or judicial officer, before the bill of 
exceptions is settled, dies, is removed from office, becomes disqualified, is 
absent from the state, or refuses to settle the bill of exceptions, or if no mode 
is provided by law for the settlement of the same, it shall be settled and cer- 
tified in such manner as the supreme court may, by its orders or rules, direct. 


CaliC a CivsvP is 653". may settle and sign a bill of exceptions after 

Referee should settle statement on motion for he ceases to be a judge, are not in violation of 
new trial of cause tried by him. Con. art. 8, sec. 5, limiting the term of office 

Doane vy. Clinton, 2 U. 417. of district judges to four years. 

Whitmore v. Harris, 10 U. 259; 87 P. 464. Larkin v. Saltair Beach Co., 30 U. 86; 83 P. 

The provisions of this section, that a judge 686. 


CHAPTER 44. 
NEW TRIALS: 


«6977. (3291.) New trial defined. A new trial is a re-examination of an 
issue of fact in the same court after a trial and decision by a jury, court, ju- 
dicial officer, or referee. 


Cali.) Civ. Po 87656. 

When the written findings and conclusions 
were filed, the trial was ended. A new trial 
is a re-examination of the issues of fact, and 
has nothing to do with the judgment, which 


SK 6978. (3292.) Grounds for new trial. The former verdict or other de- 
cision may be vacated and a new trial granted, on the application of the party 
aggrieved, for any of the following causes materially affecting the substantial 
rights of such party: 

1. Irregularity in the proceedings of the court, jury, or adverse party, or 
any order of the court, or abuse of discretion by which either party was pre- 
vented from having a fair trial; 

2. Misconduct of the jury; and whenever any one or more of the jurors 
have been induced to assent to any general or special verdict, or to a finding 
on any questions submitted to them by the court, by a resort to the determi- 


is a sentence of law upon the facts. Proceed- 
ings for a new trial may be commenced either 
before or after entry of judgment. 

Fisher v. Emerson, 15 U. 517; 50 P. 619. 


nation of chance, such misconduct may be proved by the affidavit of any one 


of the jurors; 


—————— ee 
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3. Accident or surprise, which ordinary prudence could not have guarded 
against ; 


3 4. Newly discovered evidence, material for the party making the applica- 


_ tion, which he could not, with reasonable diligence, have discovered and pro- 


duced at the trial; 


5. Excessive damages, appearing to have been given under the influence 


of passion or prejudice ; 


6. Insufficiency of the evidence to justify the verdict or other decision, 


or that it is against law; 


7. Error in law occurring at the trial, and excepted to by the party mak- 


ing the application. 
CaliCy Civ.eP.; “§ 657: 
Motion for new trial in garnishment proceed- 
ings, § 6753. 
§ Bene to instructions given or refused, 
Notice of motion in language of statute, § 


On affidavits or on minutes of the court, § 


Errors relating to instructions to jurors, note 
to § 6802. 

Harmless errors disregarded, note to § 6994. 

Discretion of court in conduct of trial, note 
to § 6802. 

poe granted by court of its own motion, § 
6983. 

Errors in allowing or overruling challenge to 
aan when ground for new trial, note to § 

The pendency of an appeal does not deprive 
the lower court of jurisdiction to hear and 
grant motion for new trial. 

Ecerinae Mill Coe;-v; Johnston, 5 U..147; 13 P: 
A: 


A motion for new trial is not necessary to 
review all errors during the trial in any case. 
(Overruling Touse v. Consol. Ry. & Power Co., 
29 U. 506; 80 P. 506.) 

Law v. Smith, 34 U. 394; 98 P. 300. 

In order to review grounds stated in subs. 
1-5, or anything occurring after the trial, 
a motion for a new trial based thereon must 
be made. 

Id 


Motion may be submitted to the referee who 
tried the case, subject to court’s decision. 

Wasatch M. Co. v. Jennings, 14 U. 221; 46 P. 
1106. 

Findings are not required on a motion for 
new trial. 

Wirient vu. Re kt: Co:, 22 U58387 62 P. 
SLT. 

In case of motion for new trial supported 
and resisted by ex parte affidavits, and in 
equity cases where the evidence consists ex- 
clusively of depositions, the rule that the find- 
ings of the trial court will not be set aside 
when the evidence is conflicting, unless it is 
clearly insufficient, does not apply. 

Wright vy. WU. P:R. R. Co., 22 U. 338; 62 P. 
Silive 

Action on motion for new trial is largely in 
court’s discretion. 

Monmouth P. Co. v. White, 27 U. 236; 75 P. 
622. 
State v. Haworth, 26 U. 310; 73 P. 413. 

Heath v. White, 3 U. 474; 24 P. 762. 

Davis v. Utah Sou. Ry. Co., 3 U. 218; 2 P. 
521. 

Bate v. Am. Fork, 7 U. 189; 26 P. 296. 
~ White v. U. P. Ry. Co., 8 U. 56; 29 P, 1030. 

Tousey v. Etzel, 9 U. 329; 34 P. 291. 

Lancino v. Smith, 36 U. 462; 105 P. 914. 

Action of trial court in granting new trial for 
Insufficiency of the evidence will not be dis- 
turbed on appeal, unless there has been a clear 
abuse of discretion. 

White v. U. P. Ry. Co., 8 U. 56: 29 P. 1030. 

Davis v. Utah Southern R. R. Co., 3 U. 218; 2 
P. 521. 

Newton v. Brown, 2 U, 126. 

Collet v. Beutler, 27 U. 541; 76 P. 707. 

An order granting a new trial is reviewable 
on appeal from the final judgment, and if er- 
roneously granted, the subsequent judgment 
will be set aside and original judgment rein- 
stated. 

Hirabelli v. Daniels, 44 U. 88; 138 P. 1172. 

Where court Improperly refused to grant a 


an 
+ ee 


- 


continuance, it was error to refuse to grant 
a new trial. 

McCormick Machine Co. v. Marchant, 11 U. 
68; 39 P. 483. 


A district court has chancery power to enJoin 
the issuing of an execution and grant a new 
trial, when by the destruction of the records 
of the case, an appeal has been preventea. 

Bailey v. Stevens, 11 U. 175; 39 P. 828. 


Where a case is reversed and a new trial or- 
dered the case is reopened for a trial de novo. 
Church v. Watson, 27 U. 538; 76 P. 706. 


A new trial cannot be granted on the ground 
of prejudice of the people of the county where 
the action was tried, to such extent that an 
impartial jury could not be obtained. 
pee v. Mammoth M. Co., 26 U. 357; 73 


In an action to recover a loan, the court, af- 
ter rendering judgment for plaintiff, granted 
defendant’s motion for a new trial, and per- 
mitted him to file an amended answer which 
disclosed the fact that the debt was the result 
of a gambling transaction, whereupon judg- 
ment was rendered for defendant; held, that 
the granting of a new trial and permitting 
the filing of the amended answer were matters 
resting in the sound discretion of the trial 
court, and no circumstances appeared to show 
an abuse of such discretion, 

Collet v. Beutler, 27 U. 541; 76 P. 707. 


Affidavits on motion for new trial may be 
reviewed on appeal, when, note to § 6994. 


A notice of motion for new trial cannot be 
amended after the expiration of the time by 
adding a ground not germane to anything con- 
tained in the original notice. 

Blue Creek Land & Livestock Co. v. Ander- 
son, 35 U. 61; 99 PB. 444. 


The district court has power to grant a re- 
hearing of its determination on motion for a 
new trial in a case pending before it on ap- 
peal from city court; but the time for appeal 
starts from the overruling of the motion. 

Luke v. Coleman, 38 U. 383; 113 P. 1023. 


Where a party has not taken, and the stat- 
ute has not given him, an exception to a rul- 
ing before moving for new trial, he cannot ob- 
tain a review of the ruling by simply filing a 
motion for new trial and excepting to an ad- 
verse ruling thereon. 

Law v. Smith, 34 U. 394; 98 P. 300. 

Where a surety files a separate answer set- 
ting up both affirmative and negative defenses, 
and judgment is rendered against the property, 
but the surety’s motion for non-suit is im- 
properly sustained at the close of plaintiff’s 
evidence, the surety is entitled on a new trial 
to present its evidence on the issues of fact 
set up by its answer. 


Christensen v. Hamilton Realty Co., 40 U. 70; 
129 P. 412. 


MISCONDUCT OF JURY: 


A conversation had with a juror, pending a 
trial, which does not tend to influence his 
mind, or involve any of the material issues, is 
not sufficient ground for a new trial. 

Tiernan v. Trewick, 2 U. 393. 


Where a juror states that he is a citizen of 
the U. S., and after verdict it appears that 
such answer was false, a new trial will be 
granted. 

People v. Reece, 3 U. 72; 2 P. 61. 

Where diligence used in interrogating Jury 
is slight and insufficient to discover the dis- 
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qualifications, the jurors not being examined 
individually, new trial will be denied. 

People v. Lewis, 4 U. 42; 5 P. 543. 

Where a juror denies any knowledge or 
opinion about the case, and defendant, after 
eonviction first learns that such juror was one 
of the grand jury that found the indictment, 
he is entitled to a new trial. 

U. S. v. Christensen, 7 U. 26; 24 P. 618.° 


Where Juror conceals fact that relation of 
debtor and creditor exists, party entitled to 
new trial. 

Tarpey v. Madsen, 26 U. 294; 73 P. 411. 

State v. Morgan, 23 U. 212; 64 P. 356. 

State v. Thompson, 24 U. 314; 67 P. 789. 


That juror had on another case expressed 
prejudice against that class of cases not 
grounds for new trial. 

Hern v. S. P. Co.. 29 U. 127; 81 P. 902. 


In order to constitute misconduct which 
would affect a verdict, it must be made appar- 
ent that the acts complained of reached the 
jurors or some of them. - 

Pauly. Sol. Ri Re Co., 34 U1; 95 P2363" 

If a party during the trial thought a juror 
guilty of misconduct in noting points adverse 
to him, he should have called the court’s at- 
tention to the fact when it occurred and not 
have waited to see whether the controversy 
would be determined in accordance with his 
wishes. 

Ogden L. & I. Ry. Co. v. Jones, 50 U. —; 168 
Pp. 548. - 


If a juror Is actually guilty of misconduct, 
one or more of the other jurors may testify 
to the facts constituting the alleged miscon- 
duct, or it may be proved by any witness who 
cs and knows the facts. 


CHANCE VERDICT: 


Where It appears that the amount of the 
verdict was determined by each juror fixing 
the amount to be awarded, adding them to- 
gether and dividing the result by the number 
of jurors, a new trial will be granted. 

Lambourne v. Halfin, 23 U. 489; 65 P. 206. 


Where it clearly appears by affidavit that one 
of the concurring jurors was ‘‘induced to as- 
sent’? to a verdict “‘by a resort to the de- 
termination of chance’’ a new trial should be 
granted. ’ 

Wrecht-v. U. P.:Ry. Co:,) 22) Us 8887) 62. ot. 

An average verdict Is not objectionable 
where the jurors do not agree before voting 
to be bound by the result, but accept the aver- 
age only after further deliberation and dis- 
cussion as a fair and reasonable finding. 
ae Vv» California M. Co, 27 UW. 8783 %5 Pe 
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Archibald v. Kolitz,. 26° Win 2265) (2 Pa oop. 
Midgley v. Bergerman, 30 U. 17; 83 P. 466. 


A new trlal may not be had, on the ground 
that the jury resorted to the determination of 
chance, unless it appears that the assent of 
one or more jurors was thereby obtained to 
the verdict. 

Midgley v. Bergerman, 30 U. 17; 83 P. 466. 
mene v. California M. Co., 27 U. 378; 75 P. 


Archibald v. Kolitz, 26 U. 226; 72 P. 935. 
The burden of proof to show that the assent 
of one or more jurors was obtained by the de- 
termination of chance, or that it was in fact 
a chance verdict, is on the party assailing the 
Same. 
yaa Ven@alirornia, Mi Cor 27 sUne ons aa ome: 


Archibald v. Kolitz, 26 U. 226; 72 P. 935. 


USE OF AFFIDAVITS: 

Affidavits of jurors will not be received to 
show misconduct except resort to chance. 

Homer v. Inter-Mountain Abs. Co., 9 U. 193; 
Soe LOO: 

People v. Ritchie, 12 U. 180; 42 PB. 209. 

Black v. Rocky Mt. Bell Tel. Co., 26 U. 451: 
73 P. 514. é 

People v. Flynn, 7 U. 378; 26 P. 1114. 


ACCIDENT OR SURPRISE: 


Production of pertinent, relevant testimony, 
no trick or artifice having been perpetrated, is 
not surprise hereunder. 

Snell v. Cisler, 1 U. 298. 

Where a cause is called for trial In Its regu- 


joe a ia | eae 


lar order, the absence of the defendant’s coun- 


sel from the court is no ground for a new trial. 


Crompton v. Crow, 2 U. 245. 


A new trial will not be granted on the ground — 


of accident and surprise to a party who, by the 
exercise of ordinary diligence, might have 
avoided the effects of what he complained of 
as the grounds of surprise. 

Stewart M. Co. v. Coulter, 3 U. 174; 5 P. 557. 

Affidavits held not to show surprise, such as 
entitled the defendant to a new trial. 

Id. 

Affidavits upon the ground of surprise must 
be made by the attorney and not by the de- 
feated party, and should show that the facts 
from which the surprise resulted were ma- 


terial, and that the verdict is merely attribut- 


able to them. 

Martin: v. Hil, 3 U. abt) 2 P2262: 

In a criminal action, where it clearly ap- 
pears by affidavit that defendant was sur- 


prised at testimony of prosecutrix, and that 


much of her testimony was untrue, new trial 
will be granted. 

State v. Halford, 17 U. 475; 18 U. 3; 54 P. 819. 

Where a judgment was rendered against de- 
fendant by default after answer, he was not 
entitled to a new trial by reason of the fact 
that such default was the result of negligence 
on the part of his attorney. 

Peterson v. Crosier, 29 U. 235; 81 P. 860. 

An order denying the motion to set aside a 
judgment rendered on a rehearing in defend- 
ant’s absence and to. grant a new trial on al- 
leged grounds of mistake, inadvertence, sur- 
prise, or inexcusable neglect cannot be in- 
terfered with on appeal, unless an abuse of 
discretion is shown. 

S. L. Hdwe. Co. v. Neilsen L. & W. Co., 43 U. 
406; 134 P. 911. 

Where a defendant gives notice to take the 
deposition of a non-resident whose testimony 
the plaintiff knows would be favorable to him, 
and the defendant fails to take such deposition, 
or to inform plaintiff’s counsel of such failure; 
held, not to authorize a new trial on the 
ground of misconduct. 

Rydalch v. Anderson, 37 U. 99; 107 P. 25. 


NEWLY DISCOVERED EVIDENCE: 
New trial will not be granted for newly dls- 


.covered evidence which is merely cumulative 


or immaterial and irrelevant. 

Foster v. Reich, 1 U. 192. 

People v. Lyman, 2 U. 380. 

U. S. v. Eldredge, 5 U. 161; 13 P. 673. 

Long v. Citizens’ Bank, 8 U. 104; 29 P. 878. 

Where it appears that newly discovered evi- 
dence is merely cumulative, and that if it had 
been produced at the trial, the findings would 
not necessarily have been different from what 
they were, a new trial is properly denied. 

Larson v. Onesite, 21 U. 38; 59 P. 234. 

A new trial should not be granted upon the 
ground of newly discovered evidence where no 
proper diligence had been used to procure it at 
the trial. 

Snell v. Cisler, 1 U. 298. 

Tiernan v. Trewick, 2 U. 398. 

People v. Peecock, 5 U. 287; 14 P. 332. 

McKay v. Farr, 15 U. 261; 49 P. 649. ; 

Hydraulic Cement Co. v. Christensen, 38 U. 
525; 114 P. 524. 

Where newly discovered evidence would not 
be decisive of the case upon another trial, the 
judgment will not be reversed. 

Turner v. Stevens, 8 U. 75; 30 P. 24. 

Tiernan v. Trewick, 2 U. 398. 

Baumgarten v. Hoffman, 9 U. 338; 34 P. 294. 

Wimmer vy. Simon, 9 U. 378; 35 P. 507. 

To entitle a party to a new trial on the 
ground of newly discovered evidence, it must 
appear: 

ist. That he used reasonable diligence to 
discover and produce such evidence at the 
former trial, and that his failure was not due 
to his own negligence. 

2nd. That it is not simply cumulative. 


3rd. That such evidence does not tend sim- .~ 


ply to impeach an adverse witness, 
4th. That the evidence is material and 


would likely have produced a different result — 


if introduced at the former trial. 
5th. That the defeated party had no oppor- 
tunity to make thé defense, or was prevented 
from so doing by unavoidable accident or the 
fraud or Improper conduct of the other party, — 
Klopenstine v. Hays, 20 U. 45; 57 P. 712. 


S. eos 


_ Where defendant moved for a new trial on 
the ground of newly discovered evidence, which 
consisted of a lease of the land from her to 
plaintiff for his life, executed and delivered to 
him at the time he deeded to her, motion was 
properly overruled. 

Stringfellow v. Hanson, 25 U. 480; 71 P. 1052. 

Affidavit of newly discovered evidence must 
show that it can be produced on a new trail. 

Heath v. White, 3 U. 474; 24 P. 762. 


Wihere the order refusing a new trial recites 
that “it was heard upon the record and state- 
ment and upon the affidavits filed by the de- 
fendants in support of their motion,” it cannot 
be contended that the trial court did not con- 
sider affidavits as to newly discovered evidence 
presented on the motion. 

Haws v. Victoria M. Co., 160 U. S. 309; 
Same case, 7 U. 515; 27 P. 695. 


A new trial will not be granted where the 
only new evidence contradicts defendant’s tes- 
timony on a collateral matter. 

Rydalch v. Anderson, 37 U. 99; 107 P. 25. 

New trial may be granted for newly discov- 
ered cumulative evidence which renders clear 
and positive that which was before indefinite 
and uncertain, as, for instance, photographic 
enlargements of alleged forged checks which 
clearly reveal differences not discernible from 
the originals, and where the bank refused to 
deliver the checks to the depositor, he is not 
lacking in diligence in failing to secure an 
order of court for production. 

Van Dyke v. Ogden Savings Bank, 48 U. 606; 
GT PS .50, 

Where counsel have withheid material evi- 
dence or denied the other party access thereto 
before trial, they are estopped from saying the 
other side should have applied for order com- 
pee production. 


Ordinarlly granting of a new trial for newly 
discovered cumulative evidence is left wholly 
to the discretion of the trial court; but in case 
enue of discretion, it is subject to review, 


Where an affidavit of newly discovered evi- 
dence Is filed thirty days after the motion for 
new trial was filed, and the party and at- 
-torney filed affidavits alleging want of knowl- 
edge on their part as to what the witness 
would testify, the discretion of the lower court 
eS Bpeccune the affidavit will not be interfered 
with. 

Eglund v. Fayter, 5 U. —; 172 P. 330. 


EXCESSIVE OR INADEQUATE DAMAGES: 


Under the constitution, the question of dam- 
ages Is one for the jury, and the supreme court 
cannot interfere if there is any legitimate proof 
in the record to sustain the verdict, note to 
Con. art. 8, sec. 9. 

Prior to adoption of constitution, verdicts 
held not excessive In the following cases. 

Farr v. Griffith, 9 U. 416; 35 P. 506. 

Griffiths v. Clift, 4 U. 462; 11 P. 609, 

Thirkfield v. Mt. View Cem. Ass’n, 12 U. 76; 
41 P. 564. 

Naylor v. Salt Lake City, 9 U. 491; 35 P. 509. 

Lowe v. Herald Co., 6 U. 175; 21 P. 991. 

Bowers v..U. Py Ry. Co.-4°0.2215 4.7 PB. 251. 

Bitner v. Utah Central Ry. Co., 4 U. 502; 11 
P.. 620. 

Reddon v. U. P. Ry. Co., 5 U. 344; 15 P. 262. 

Lashus v. Chamberlain, 6 U. 385; 24 P. 188. 

Daniels v. U. P. Ry. Co., 6 U. 357; 23 P. 762. 
Webb v. D. & R. G.-W. Co., 7 U. 363; 26 P. 
nf 
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Turner v. Stevens, 8 U. 75; 30 P. 24. 
Durfee v. U. P. Ry. Co., 9 U. 2138: 33 P. 944. 
Chapman v. S: P. Co., 12 U. 30; 41 P. 551. 
Chipman v. U. P. Ry. Co., 12 U. 68; 41 P. 562. 
Where the damages are excessive, the trial 
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court or the supreme court may authorize the 
remission of the excess as a condition of re- 
fusing new trial. 
BrOWN Vesa OO 6 Usnces 26) Panb ioe 
Mayhood v. P. V. Coal Co., 8 U. 85; 30 P. 149, 
Riley v. S. L. Rapid Transit Co., 10 U. 248; 
Af samen ip cHi ba 
English v. S. P. Co., 138 U. 407; 45 P. 47. 
Yost v. Tracy, 13 U. 431; 45 P. 346. 


The action of the trial court In granting 
a new trial on account of an excessive or un- 
just verdict, due solely to passion or prejudice 
may be reviewed as a question of law and not 
of fact upon an alleged abuse of discretion or 
capricious or arbitrary exercise of power. 
“oo Won ec ts Go Co;, 4450) 100 eed oom ee 

Oe 


The trial court may grant a new trial on 
the ground of inadequacy of damages. 
Hirabelli v. Daniels, 44 U. 88; 188 P. 1172. 


Where a court orders a new trial, unless the 
plaintiff shall consent to a reduction, a remit- 
titur by plaintiff without service is sufficient 
acceptance. 

Prye v. Kalbaugh, 34 U. 306; 97 P. 331. 


The supreme court cannot say that the trial 
court abused its discretion in refusing a new 
trial on the ground that a verdict of $7620 for 
the death of a 14-year-old son at a crossing 
was excessive. 

i Jensen v. D. R. G. Ry. Co., 44 U. 100; 188 P. 

185. 


_INSUFFICIENCY OF THE EVIDENCE: 


Sufficiency of evidence to support findings, 
note to § 6829. 

Sufficiency of exceptions to evidence, note 
to § 6967. 


Motion for new trial necessary in order to 
review evidence in case tried by jury, § 6994, 
and note. 

Before statehood It was the rule that where 
the evidence was conflicting, new trial would 
not be granted on ground that verdict or find- 
ings are contrary thereto, unless there was 
clear and marked preponderance against them. 

Newton v. Brown, 2 U. 126. 

Firman v. Bateman, 2 U. 268. 

Harrington v. Chambers, 3 U. 94; 1 P. 362. 

Chamberlain v. Raymond, 3 U. 117; 1 P. 850. 

Smith. v.-urelandie 4 LSie bs 149s 

Lehi Irrigation Co. v. Moyle, 4 U. 327; 9 P. 
867. 
McDonough v. Smith, 5 U. 276; 15 P. 3. 

Brooks v. Warren, 5 U. 118; 13 P. 175. 

Ov Vaeich) 5). Olo Wines col. 

Wells v. Wells, 7 U. 68; 24 P. 752. 

Slater v. Cragan, 7 U. 412; 27 P. 4. 

Victoria Mining Uo. v. Haws, 7 U. 515; 27 P. 
695; 160 U. S. 303. 

Dooly Block v. Rapid Tr. Co., 9 U. 31; 33 P. 
229 


Smith v. R. G. W. Ry. Co., 9 U. 141; 33 P. 
626 


Stahn v. Hall, 10 U. 400; 37 P. 585. 

Darke v. Smith, 14 U. 35; 45 P. 1006. 

Since statehood the supreme court will not 
review the evidence in cases at law except to 
determine questions at law, and will not ordi- 
narily disturb the judgment in an equity case, 
note to Con. art. 8, sec. 9. 

A party challenging the sufficlency of the 
evidence must do so by a motion for new trial, 
unless, during the trial, he raised the question 
of motion for non-suit or for a directed verdict, 
in which case a motion for new trial is not 
necessary to obtain a review on appeal. 

Law v. Smith, 34 U. 394; 98 P. 300. 

A motion for néw trial must be based on 
insufficiency of evidence to justfy the verdict, 
not the judgment. 

Bellion v. Durand, 39 U. 5382; 117 P. 798. 


In an application for a new 


trial, it shall be sufficient for the party applying for the same to state, in the 
language of the statute only, one or more grounds as specified in § 6978; 
provided, that when the application is made upon subs. 1, 2, 3, or 4 of § 6978, 
it must be supported by affidavit. In all other cases it may be made upon the 


minutes of the court. 
rOaleCr Clyde. S2658*. 


Am/’d ’99, p. 82. 


Affidavits, note to § 6978. 


6980. (3294.) Notice to be filed and served within five days after verdict 
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or after notice of decision of court or referee. Grounds. The party intending 
to move for a new trial must, within five days after the verdict of the jury, if 
the action were tried by a jury, or after notice of the decision of the court or 
referee, if the action were tried without a jury, file with the clerk, and serve 


upon the adverse party a notice of his intention, designating the grounds upon 
which the motion will be made, and whether the same will be made upon 


affidavits or upon the minutes of the court. 


Caln@. Cly..P:, §) 6b9™: 

Extension of time generally, § 7023. 

Notices and services, §§ 7024-7032. 

Motion for new trial may be made and filed 
after time limited, on terms, § 6619. 

Order extending time for filing statement 
does not embrace notice of motion nor bill of 
exceptions. 

McGrath v. Tallent, 7 U. 256; 26 P. 574. 

East v. Mooney, 7 U. 414; 24 P. 4. 


Order extending time granted though not 
filed withtin statutory time is valid. 

Elliot v. Whitmore, 10 U. 253; 37 P. 463. 

Under § 3400, C. L. 1888, only the defeatedf 
party has the right to move for a new trial; 
if notice is served within ten days after notice 
of the decision of the court, it is in full com- 
pliance. 

Hamilton v. Dooly, 15 U. 280; 49 P. 769. 

Right to move for a new trial is waived if not 
taken. 

Cereghino v. Cereghino, 4 U. 100; 6 P. 523. 


Though judgment has not been entered, mo- 
tion for new trial may be made upon the filing 
of findings and conclusions. 

Fisher v. Emerson, 15 U. 517; 50 P. 619. 

Notice of motion must be filed and served 
within five days after verdict, unless time ex- 
tended under § 7023, or unless relief granted 
under § 6619. 

Felt v. Cook, 31 U. 299; 87 P. 1092. 

The court cannot extend the time for filing 
a motion for new trial beyond the period of 
time allowed for appeal. 

Minneapolis Threshing Machine Co. v. Fox, 
51 U. —;.172 P. 699. 

Notice does not need to be served upon co- 
defendants, where they all joined in preparing 
the bill of exceptions, and joined in the appeal. 

Jones v. Williamson, 50 U. —; 168 P. 110. 


A second notice of motion for new trial, filed 
more than five days after the jury rendered 
its special verdict, though within five days af- 
ter judgment denying probate was entered, 
was properly stricken from the files as too late. 

In re Hansen’s Will, 50 U. —; 167 P. 256. 

A second motion for a new trial setting forth 
an additional ground should not be permitted 
to be filed after time without sufficient ap- 


6981. 
davits. 


plication and showing, and if a showing is 
sufficient, findings thereon should be made. 
Audia v. D. & R. G., 45 U. 459; 146 P. 559. 
Where an appeal is taken within six months 
from the denial of motion for a new trial, but 
the judgment and the records show that a 
notice of motion for new trial was not given 
in time, there is no presumption that the time 
was extended for filing the motion for new 
trial and appeal is not within time. 
Ps v. Dixie Ins. Co., 43 U. 303; 134 P. 


An extension of time must be granted before 
the expiration of time. 
Id 


Where the trial court sets aside the verdict 
and it makes findings and enters judgment 
thereon, notice may be served and filed within 
statutory time after judgment has been en- 
tered on the original verdict in obedience to 
mandate of the appellate court ordering the 
finding set aside and judgment to be entered 
upon the verdict. 

Yerrick v. District Court, 48 U. 619; 161 P. 
55. 


NOTICE OF DECISION: 


Written notice of a decision may be walved, 
but, to constitute a waiver, the party must do 
some affirmative act pointed out in the statute 
as not necessary to be done until after the 
notice. 

Everett v. Jones, 32 U. 489; 91 P. 360. 

One intending to move for new trial has a 
right to wait for a notice in writing of the 
decision from the adverse party before giving 
notice of intention though the movant partici- 
pated in the final proceedings, objecting to the 
findings and the signing of a decree. 

Everett v. Jones, 32 U. 489: 91 P. 360. 

Mercantile Co. v. Glenn, 6 U. 139; 21 P. 500. 

Burlock v. Shupe, 5 U. 429; 17 P. 19. 

Where plaintiff is granted a decree of dl- 
vorce, and the finding and decree was prepared 
by her attorney, no notice of decision is neces- 
sary in order to set in motion the time for fil- 
ing and serving a motion for new trial by 
plaintiff, because of refusal of permanent ali- 
mony. 

Cody v. Cody, 47 U. 456; 154 P. 952. 


(3295.) Affidavits filed and served within five days. Counter affi- 
If the motion is to be made upon affidavits, the moving party must, 


within five days after serving the notice, file such affidavits with the clerk, 
and serve a copy upon the adverse party, who shall have five days to file 
counter affidavits, a copy of which must be served upon the moving party. 


Cal. C. Civ. P., § 659°. 
6982. 


(3297.) Time of hearing application. Proceedings. The applica- 


tion for a new trial shall be heard at the earliest practicable period after no- 
tice of the motion, if the motion is to be heard upon the minutes of the court, 
and in other cases after the affidavits are filed, and within sixty days there- 
after unless no session of the court is held in the county within that time. It 
may be brought to a hearing upon motion of either party. On such hearing, 
reference may be had in all cases to the pieadings and the orders of the court, 
and, when the motion is made on the minutes, reference may also be had to 
the depositions, documentary evidence, and the stenographic report of the 
testimony. 


Cale C2 Civ. 'P., 8) 660". 

Motion for new trial may be heard at cham- 
bers, § 1679. 

Motion may be oral, proper notice having 


Lack of dillgence In prosecuting motlon for 
pews tole! is question in discretion of trial 


Burlock v. Shupe, 5 U. 428; 17 P. 19. 


been given. 
Neeanem v. Salt Lake City, 7 U. 319; 26 P. 


East vy. Mooney, 7 U. 414; 27 P. 4, 


Allowance of a substituted statement under 
pretense of amendment is error. 

Wines v. Stevens, 1 U. 305. 

Motion for new trial made within proper time 
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may be heard and granted at a subsequent 
term of court. 


Wasatch M. Co. v. Jennings, 14 U. 221; 46 
P. 1106. 


unless no session of the court is held in the 
county within that time. 
Smidt v. Cherry, 23 U. 302; 64 P. 869. 
Respondent having sought delay In the hear- 


Under provisions of this section, if a motion 
for a new trial is to be heard upon the minutes 
of the court, it shall be heard at the earliest 
practicable moment after notice of the motion; 
but if it is to be heard upon affidavits, then 


ing of motion for new trial, and having stipu- 
lated that it be heard at a definite date, can- 
not complain that it was not heard at an 
eariet date, 

Id. 


within sixty days after the affidavits are filed, 

6883. (3298.) When court may grant new trial on its own motion. The 
verdict of a jury may also be vacated and a new trial granted by the court in 
which the action is pending, on its own motion, without the application of 
either of the parties, when there has been such a plain disregard by the jury 
of the instructions of the court, or the evidence in the case, as to satisfy the 
court that the verdict was rendered under a misapprehension of such instruc- 


tions, or under the influence of passion or prejudice. 


Cal. C. Civ. P., § 662%. 


6984. 


(3289.) When motion heard in another county. 


Cited: Law v. Smith, 34 U. 394; 98 P. 300. 
McKinney v. Carson, 35 U. 180; 99 P. 660. 


When the action 


is tried by a district judge out of the county of his residence, the motion for a 

new trial may, upon the consent of the parties, be brought to a hearing before 

such judge at chambers or in open court in any other county in the state. 
Parties may stipulate in writing that a matter be heard at any place, § 1680. 


CHAPTER 45. 
APPEALS. 


6890. 
law cases. Probate matters. 


(3300.) Appeal lies from final judgments. 


Record. Equity and 


From all final judgments of the district courts, 
there shall be a right of appeal to the supreme court. 
upon the record made in the district court. 


The appeal shall be 
In equity cases the appeal may 


be on questions of both law and fact; in cases at law the appeal shall be on 


questions of law alone. 


Appeals shall also lie from the final orders and de- 


crees of the court in the administration of decedent estates, and in cases of 


guardianship. 


The provisions of this section are taken from 
Con. art. 8, sec. 9; decisions construing same 
have been placed thereunder. 

Appeals to supreme court lie from final judg- 
ments only, Con. art. 8, sec. 9, and note. 

Where actions shall be begun, Con. art. 8, 
sec. 9, and note. 

Review by supreme court in cases at law, in 
equity cases, and in probate cases, Con. art. 8, 
sec. 5, and note. 

Appeals in cases commenced in justice’s 
courts, Con. art. 8, sec. 9, and notes. 

Appeal from final judgment on garnishment 
proceedings, § 6758. 

Record on appeal, assignments of error, etc., 
note to § 6994. ; ; 

Appeal from land registration judgments, § 
4930. 

Appeal in 
§§ 3360, 3363. : F 

Right of appeal does not exist unless given 
by statute expressly or by necessary impli- 
oe ordl J i i Of ANG) 

Golding v. Jennings, 5 EH. 

Benson, v. Anderson, 9 U. 154; 33 P. 691. 

State v. Olson, 39 U. 177; 115 P. 958. 

A writ of error is a writ of right allowable 
at common law. 

Reece v. Knott, 3 U. 436; 24 P. 759. 

The policy of the law is to discourage un- 
necessary appeals. 

North point Irr. Co. v. Utah & S. L. Canal 
@o., 14 U. 155; 46 PB. 824. 

A statutory right to have any particular 
question pee? eee soe be taken 

ay by a repeal o e statute. 

Ge stnan v. Gurrey, 14 U. 169; 46 P. 828. 

North Point Irr. Co. v. Utah & S. L. Canal 
Co., 14 U. 155; 46 P. 824. By reach 

Consent cannot confer jurisdiction on appeal. 

White v. Seely, 1 U. 191 


intoxicating liquor prosecutions, 


THOMAS EVAN UP Pan Ryan Con sists 

Case in which the supreme court, at request 
of parties, declared the point at Issue, though 
there was a vital defect of parties, but no de- 
murrer. 

Fritsch v. Bd. Com., 15 U. 83; 47 P. 1026. 


Where the court modifies an arbitrators’ 
award and enters judgment thereon, it is ap- 
pealable. 

IBIVANS 1 Vee Ue ire Lis) Win Oc ae CO Dla mma 
174 P. 1126. 


APPEAL IN CONTEMPT CASES: 


Where a contempt proceeding is remedial, 
for the benefit of the opposing party, to com- 
pel the doing or omission of an act necessary © 
to the administration of justice, appeal lies. 

Snow v. Snow, 13 U. 15; 43 P. 620. 

Ex parte Whitmore, 9 U. 441; 35 P. 524. 

In re Kelsey, 12 U. 393; 43 P. 106. 

Davidson v. Munsey, 27 U. 87; 74 P. 481; 
same case, 29 U. 181; 80 P. 743. 


No appeal lies from conviction for contempt 
where the proceedings are criminal in their 
nature, for the purpose of vindicating the dig- 
nity and authority of the court, or to prevent 
the doing of an act injurious to the opposite 
party, and where the punishment is purely 
punitive. 

People v. Owens, 8 U. 20; 28 P. 871. 

Ex parte Whitmore, 9 U. 441; 35 P. 524. 

HBlliot v. Whitmore, 10 U. 246; 37 P. 461. 

Ex parte Whetstone, 9 U. 156; 36 P. 633. 


REVIEW OF EVIDENCE ON APPEAL: 


Under the constitution the supreme court 
will not interfere with the verdict of a Jury 
or the judgment of a court in a law case, if 
there is any legal evidence to sustain it, Con, 
art. 8, sec. 9, and note, 


yo ee, 


ty 
S 
ae 
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Prior to the adoption of the constitution, 
the supreme court would not interfere with 
the verdict of the jury or the judgment of the 
trial court where there was any substantial 
conflict in the evidence. 

Dewey v. Snyder, 2 U. 344. 

Walker v. Popper, 2 U. 281. 

Roach v. Gilmer, 3 U. 389; 4 P. 221. 

Bowers v. U. P. Ry. Co., 4 U. 215; 7 P. 251. 

Griffiths v. Clift, 4 U. 462; 11 P. 609. 

Hopkins v. Ogden City, 5 U. 390; 16 P. 596. 

Hoponce v. Corinne M. C. & S. Co., 6 U. 437 
24 PB. 534. 

Pratt v. Clawson, 7 U. 254; 26 P. 300. 

Goodwin v. Hamilton, 7 U. 475; 27 P. 584. 

Hurd v. UP. Ry. Co., 8 U. 241; 30 BP. 982: 

Wimmer v. Simon, 9 U. 378; 35 P. 507. 

Farr v. Griffiths, 9 U. 416; 35 P. 506. 
Gallagher v. Yosemite M. Co., 10 U. 189; 37 
264. 


12% 

Nelson v. Rapid Tr. Co., 10 U. 196; 37° BP. 
268. 

Sharp v. Pierce, 11 U. 29; 39 P. 475. 

Tarpey v. Sharp, 12 U. 383; 43 P. 104. 

In equity cases, prior to statehood, the find- 
ings and decree were not set aside unless mani- 
festly against the clear preponderance of evi- 
dence or so erroneous as to demonstrate some 
oversight or mistake. (This is substantially 
the rule under the constitution, Con. art. 8, 
sec. 9, and note.) 

Hannaman v. Karrick, 9 U. 236; 35 P. 1039. 

Dooly Block v. S. L. Rapid Transit Co., 9 U. 
Bale BBS 1S eral 

Whitesides v. Green, 13 U. 341; 44 P. 1082. 


NON-APPEALABLE ORDERS PRIOR TO 
STATEHOOD: 


No appeal lies from order sustaining demur- 
rer, no final judgment having been entered 
thereon. 

mhomasiv-. U. Ee Rye Co..01 UO. 184, 


6991. (3301.) Appeal taken within six months. An appeal may be 
taken within six months from the entry of the judgment or order appealed 


from. 
Cal. C. Civ. P., § 989%. 
Time may not be extended, § 7023. 
Notice of appeal, filing, service, § 6996. 
Court cannot extend the time limited by 
statute for taking an appeal. 
Brough v. Mighell, 6 U. 317; 23 P. 678. 
aime to appeal cannot be extended by stipu- 
ation. 
porn v. Halthusen Merc. Co., 30 U. 31; 83 


Order refusing or granting motion for new 
trial not a final judgment, and an appeal does 
not lie therefrom; for the purpose of an ap- 
peal, judgment does not become final until 
motion for new trial has been disposed of, 
note to Con. art. 8, sec. 9. 

Eastman v. Gurry, 14 U. 169; 46 P. 828. 

5 tenes v. Laylor, R.A. Co., 15° Us 161: 49 >P; 
5b: 

White v. Pease, 15 U. 170; 49 P. 416. 

Watson v. Mayberry, 15 U. 265; 49 P. 479. 

Bear R. Co. v. Hanley, 15 U. 506; 50 P. 611. 

Bacon v. Thornton, 16 U. 188; 51 P. 153. 

Stoll v. Daly M. Co., 19 U. 271; 57 P. 295. 

Snow v. Rich, 22 U. 123; 61 P. 336. 

Felt v. Cook, 31 U. 299; 87° P. 1092. 

Everett v. Jones, 32 U. 489: 91 P. 360. 

a ae Vv Ogden) City, 330 Usel0G soo ee: 

Luke v. Coleman, 38 U. 383; 113 P. 1023. 
Latta v. D. & R. G. Ry. Co., 45 U. 459; 146 P. 


avalker Bros. v. Skliris, 34 U. 353; 98 P. 


An appeal not taken in time will be dis- 
missed. 
Felt v. Cook, 31 U. 299: 87 P. 1099. 
Bee creo v. Halthusen Merc. Co., 30 U. 31; 83 
Henderson v. Barnes, 27 U. 348; 75 P. 759. 
Pee & F. Co. v. Swénson, 15 U. 345; 49 P. 
Ryan & R. Cattle Co. v. Murdock, 8 U. 497; 
BOLE. aleb. 
Hanks v. Mathews, 8 U. 181; 30 P. 504. 
Brough v. Mighell, 6 U. 317; 23 P. 6738. 
Mount v. Simons, 3 U. 230; 5 P. 563. 
Dismissal of appeal generally, note to § 7009. 


6992. (3302.) Record on appeal. The judgment roll and bill of ex- 


Zeile v. Moritz, 1 U. 288. 

Lowell-v. Parkinson, 2 U. 370. 

Nor from order overruling demurrer. 
Smith v. McCoy, 8 U. 58; 29 P. 1030. 

Nor from order changing place of trlal. 
Nounnan v. Aspinwall, 1 U. 140. 

Nor from an order refusing to retax costs. 


Nor from Judgment that has been vacated. 
Id 


Nor from order discharging prisoner on ha- 
beas corpus. 

Mead v. Metcalf, 7 U. 103; 25 P. 729. 

In re Clasby, 3 U. 183; 1 P. 852. 

Order allowing amendments to a pleading 
and refusing to dismiss appeal from a lower 
court is not appealable. 

Invre Haust) 1a Ue 19K 

Nor are orders permitting partles to Inter- 
vene and refusing to strike out an answer as 
sham. 

Jones v. N. Y. Life Ins. Co., 11 U. 401; 40 P. 
02 


No appeal ties from order in divorce sult 
for payment of temporary alimony, suit money, 
and counsel fees. 

In re Kelsey, 12 U. 398; 43 P. 106. 

Neither this section nor § 7382 authorizes an 
appeal from an allowance for support of a child 
made incident to a decree of divorce. 

Thompson v. Thompson, 5 U. 401; 16 P. 400. 

Where demurrer of one of several defendants 
is sustained and the action dismissed as to him, 
this is not an appealable final judgment. 

Lowell v. Parkinson, 2 U. 370 


NON-APPEALABLE ORDERS SINCE 
STATEHOOD: 


See decisions under Con. art. 8, sec. 9. 


Where the record affirmatively shows the ap- 
peal was not taken in time, it must be dis- 
missed. 
ree v. Dixie Ins, .Co.,742) WU... 263)) 134e. 


An appeal In forcible entry and detainer 
£7306 be taken within the time prescribed in 

7326. 

Hunsaker v. Harris, 37 U. 226; 109 P. 1. 

An appeal may be taken upon the entry of 
the judgment in the judgment book, and time 
does not begin to run until it is so entered. 

Robinson Vv." S, Le City; 37.U. 5205 109 Re sire : 

If taken before such entry, it must be dis- ; 
missed and judgment cannot be entered. 
ye Vv. ‘Utah Cons Co.,948. Ui) 4525) 60m: 

An application for a rehearing of the order 
of the district court denying a motion for a 
new trial, not being recognized by the prac- 
tice of this state, does not extend the time 
for appeal. : 

Luke v. Coleman, 38 U. 383; 113 P. 1023. 

The time for appeal starts from the entry 
of judgment or overruling of motion for a new 
trial, not from the service of notice thereof, 
even tnough notice is served. 

Jones v. Evans, 39 U. 291; 116 P. 333. 

Lindley v. Bradshaw, 45 U. 83; 141 P. 300. ¥ 


Wy a ee 


Lorntzen v. Hansen, 50 U. —; 171 P. 515. 
Fuller v. Ferrin, 50 U. —; 168 P. 1179. 
Provided the motion for new trial Is filed SS 


within the period allowed for appeal, the court 
having no power to grant an extension of time 
beyond such period. 

Minneapolis Threshing Machine Co. v. Fox, 
51 U. —; 172 P. 699. 

An appeal on the final decree of divorce, 
taken more than six months after the entry 
of interlocutory and within six months of en- 
try of final decree, does not bring up for re- 
view the proceedings resulting in the inter- 
locutory decree. 

Custer v. Custer, 41 U.°575; 126 P. 880. 

Where a motion for a new trial was over- 
ruled June 5, notice of appeal served Decem- 
ber 6 following is too late. ; ‘ 

Fuller v. Ferrin et al., 50 U. —; 168 P. 1170. 


roe ow 


court. 

Cal. C. Civ. P., § 161*. 

Judgment roll, § 6867. 

Bill of exceptions, § 6969. 

When appeal considered on judgment roll, 
note to § 6994. 

Appeal shall be on record as made in court 
below, Con. art. 8, sec. 9. 
2 Record on appeal; assignments of error, etc., 
= note to § €994. 

eas contemplate but one record on ap- 
peal. 
Ne Peas Pedro, ete. v. S.-i: City, 35 U. 13; 99 P. 


Where respondent has no cross-appeal and 
does not assign cross-errors the supreme court 
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ceptions, if there be one, shall constitute the record on appeal to the supreme 


le review a decision in favor of appel- 
ant. 

Gilbourne v. O. S. L. Ry. Co., 39 U. 80; 114 
P2632: 

The opinion of the trial court, if properly 
a part of the record, cannot be looked to to as- 
certain what the court found or decided, but 
may be examined to ascertain the court’s 
reason for its decision. 

Miller v. Marks, 46 U. 257; 148 P. 412. 

The record on appeal cannot, as a general 
rule, be amended by the appellate court. 

State ex rel. Snell v. Third Dist. Court, 36 U. 
267; 103 P. 261. 


6893. (3303.) Any party may appeal. Designation of parties. Title un- 
_ changed. Any party to a judgment or decree may appeal therefrom. The 
party appealing is known as the appellant, the adverse party as the respond- 


ent. The title of the action or proceeding is not changed in consequence of 


the appeal. _ 

CAaVAG Civ. (P-, 8. 988%: 

: pares designated as plaintiff and defendant, 

On appeal! to the district court, a guardian 
ad litem may properly be substituted for a gen- 
eral guardian appointed in another state. 

Hyndman v. Stowe, 9 U. 23; 33 P. 227. 

One of two or more defendants may appeal, 
the other not having been served with process 
nor appearing in the action. 

% Winters v. Hughes, 3 U. 438; 24 P. $07. 

or Parties having an interest in an estate can 
appeal from an order refusing to remove an ad- 

ministrator, and revoke letters of administra- 

tion. 

In re Reese Estate, 9 U. 171; 33 P. 698. 

A brother of a deceased person who dies in- 
testate without issue, but leaving a mother and 
father, cannot appeal from an order of the 
probate court made in the administration of 
. the estate of the deceased. 

Jones v. Jones, 12 U. 72; 41 P. 568. 
Under provisions of § 7558, a failure to de- 
-- mur below to a petition to set aside the ap- 
pointment of an administrator is a waiver of 
the objection, and, under this section, the pe- 
titioner cannot appeal from a denial of his 
petition, because not a party to the probate 
proceedings. 
In re Tasanen’s Estate, 25 U. 396; 71 P. 981. 
Where plaintiff does not appeal, he cannot 
obtaln a review of a ruling of the court against 
him, though he excepted to it when the ruling 
was made. 
Betz v. People’s Bldg. & L. S. Ass’n, 23 U. 
604; 65 P. 592. 
Sandberg v. Victor M. Co., 24 U. 1; 66 P. 
360 


See Snyder v. Pike, 30 U. 102; 83 P. 692. 

If an appeal is from a specific part of the 
judgment, and respondent desires review of 
matters not coming within the appeal taken, he 
must take a cross appeal; but when the whole 


judgment is appealed from, he needs only to 
serve and file his cross-assignments of error. 

San Pedro, etc. v. Board of Education, 35 U. 
LIBS Ud 2 XS Se 

Gwilliam v. Ogden City, 49 U. 555; 164 P. 1022. 

Co-parties desiring relief against each other 
on appeal must present such matters by cross- 
appeals, and one co-defendant may not, by 
merely filing cross-errors, assail the judgment 
in favor of plaintiff upon his co-defendant’s 
appeal. 

McCornick & Co. v. National Copper Bk., 
490 Wie 296s 163° P. 1097. 

Big Cottonwood T. D. Co. v. Shurtliff, 49 U. 
569; 164 P. 856. 

To modify an independent portion of the de- 
cree not touched by the appeal is not the office 
of mere cross-assignments, but the peculiar 
province of a cross-appeal. 

Id 


Where, in. consolidated actions by material 
men against a contractor and a school district, 
the trial court rendered judgment in favor of 
the contractor’s trustee in bankruptcy for the 
fund due the contractor from the school dis- 
trict, and part only of the material men ap- 
pealed, those not appealing waived their rights 
to participate in the fund, and were not en- 
titled to relief on appeal. 

Geo. A. Lowe & Co. v. Leary, 49 U. 506; 164 
eae lOb2. 

The defendant in a habeas corpus proceed- 
ing may appeal; it is not an attempted appeal 
by the state. 

Winnovitch v. Emery, 33 U. 345; 93 P. 988. 

In an action on a note where stock is pledged 
and personal judgment is waived, denial by the 
defendant administrator that the deceased 
owned any property in the county alleged is 
not a denial that he left property elsewhere, 
nor does it disclaim any interest in the stock, 
and the court has jurisdiction of an appeal. 

Robison v. Gull, 51 U. —; 173 P. 905. 


6894. (3304.) What may be reviewed on appeal. Necessity of motion 
for new trial. Upon an appeal from a judgment, all orders, rulings, and de- 
cisions in the action or proceeding to which exceptions have been taken in 
the court below, or which are deemed excepted to as provided by this code, 
are before the supreme court for review, and in equity cases any question of 
fact shall be reviewable by the supreme court without a motion for a new 
trial, and in all cases at law tried before the court without a jury, all questions 
of errors in findings of fact and conclusions of law legally reviewable by the 
supreme court shall be before the supreme court for review without a motion 
for a new trial, and either party to the appeal may assign any errors in find- 
ings of fact or conclusions of law, or that any findings of fact by the court are 
not supported by evidence, on appeal to the supreme court, without filing a 
motion for a new trial in the court below; provided, that this section shall 
apply to appeals hereafter taken, in all cases herein provided. Am’d ’01, p. 25. 


CaeCe Givers, 3$956%- ‘ 

Appeals to supreme court lie from final 
judgment only, Con. art. 8, sec. 9, and note. 
eae Where actions shall be begun, Con. art. 8, 

"gece. 5, and note. 


4h A Aw 


Review by supreme court in cases at law, in 
equity cases, and in probate cases, Con. art. 
8, sec. 9, and note. 

Supreme court may reverse, affirm, or modi- 
fy judgment; may direct trial court to cor- 
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rect findings and enter judgment thereon, etc., 
§ 6995, and note. : 

Appeals in cases commenced in justices’ 
courts, Con. art. 8, sec. 9, and note. : 

Discretion of court in the conduct of a trial, 
note to § 6802. 

Discretion of court as to pleadings, amend- 
ments, defaults, etc., note to § 6619. 

Sufficiency of the findings to support the 
judgment, note to § 6829. 

Instructions to jury, generally, note to § 6802. 

Trial court invading province of jury, note 
to § 6802. 

Dismissal of appeals, § 7009, and note. 

Appeals in cases commenced in city court, 
§ 1717; municipal court, § 1756. 


INDEX TO NOTES: 


Necessity of motion for new trial, 
1376. 

Record As Made Below, page 1376. 

Genera!, page 1376. 

Pleadings, page 1377. 

Instructions and Requests, page 1377. 

Evidence, page 1377. 

Orders and Rulings, page 1377. 

Theory of Case, page 1377. 

Assignments of Error, page 1378. 
Objections Not Made Below Not Considered 

on Appeal, page 1379. 

General, page 1379. 

Pleadings, page 1379. 

Instructions and Requests, page 1379. 

Evidence, page 1379. 

Orders and Rulings, page 1379. 

Theory of Case, page 1379. 
Objections to Pleadings, Parties, 

Made Below, page 1379. 

Pleadings, page 1380. 

Parties, page 1380. 
Presumptions in Favor of Judgment, p. 1380. 
Harmless Errors, and Technicalities, p. 1381 

Erroneous Admission of Evidence, p. 1381 

Erroneous Exclusion of Evidence, p. 1382. 

Erroneous Instruction, page 1382 

Erroneous Orders and Rulings, page 1382. 
Second Appeal: Res Adjudicata, page 1382. 
Discretion of Lower Court, page 1383. 

The supreme court of this state has no pow- 
er to review, on appeal, an order of a fed- 
eral court declining jurisdiction and remand- 
ing the cause to the state court. 

R. G. W. Ry. Co. v. Telluride P. T. Co., 23 
Wie22 6s 0 995: 

Where a court of its own motion attempts 
to determine questions which are not before 
it, the judgment will be set aside. 

Lily M. Co. v. Kellogg, 24 U. 195; 66 P. 875. 

An error of the trial court, in directing or 
refusing to direct a verdict, is one of law, and 
reviewable by the supreme court. 

Law v. Smith, 34 U. 394; 98 P. 300. 


NECESSITY OF MOTION FOR NEW TRIAL: 


Where record does not set forth any motion 
for new trial, but only order denying such 
motion, the appeal will be considered as though 
no such motion had been made. Evidence 
not considered. 

Thompson v. Hays, 24 U. 275; 67 P. 670, which 

On appeal, in a cause tried by the court with- 
out a jury, the sufficiency of the evidence to 
support the findings and the conclusions of law 
might be reviewed, though there had been no 
motion for a new trial. (Distinguishing 
Thompson v. Hays, 2 4U. 275; 67 P. 670, which 
was decided before amendment of 1901.) 

Paulson v. Lyon, 26 U. 488; 73 P. 510. 

A motion for new trial is not necessary in 
any case in order for the supreme court to re- 
view all matters which the lower court had 
an opportunity to pass on. 

(Touse v. Con. Ry. & Power Co., 29 U. 95; 
80 P. 506 overruled.) 

Law v. Smith, 34 U. 394; 98 P. 300. 

But respecting matters covered by subs. 2 
to 5, § 6978, a motion for new trial involving 
such matters must be made, or same cannot 
be reviewed. 


page 


etc., Not 


Id. 
Sargent v. Union Fuel Co., 37 U. 392; 108 P. 


RECORD AS MADE BELOW: 


Sufficiency of certificate as showing that bill 
of exceptions contains all the evidence, note 
to § 6969. 


CIVIL PROCEDURE—APPEALS. 


Sufficiency of the evidence to support the 
findings or the verdict not considered on ap- 
peal unless the record purports to contain all 
the evidence, note to § 6967. 

Sufficiency of evidence on disputed points 
not considered unless bill of exceptions pur- 
ports to contain all the evidence on such 
points, note to § 6967. 

Dismissal of appeal for 
etc., note to § 7009. 

Imperfect record may be cured, § 7011. 

Exceptions not taken in time deemed waived, 
§ 6965, and note. 

Papers filed with the record, but not made a 
part thereof, cannot be considered. 

Hussey v. Smith, 1 U, 129. 

Bachman v. Smith, 1 U. 237. 

Upon an appeal from the judgment alone, 
the appellate court may order records affect- 
ing the judgment to be certified up, although 
they form no part of the judgment roll. 

McClelland v. Dickenson, 2 U. 100. 

The supreme court will not review a cause 
upon an agreed statement of the evidence not 
referred to in the record. 

Klimer v. Schnorf, 3 U. 442; 24 P. $09. 

Intermediate orders will not be reviewed un- 
less presented to the appellate court by bill 
of oxeen tens or statement on motion for new 
trial. 

Reever v. White, 8 U. 188; 30 P. 685. 

Lowell v. Parkinson, 4 U. 64; 6 P. 58. 

An affidavit not included in the bill of ex- 
ceptions or transcript and not presented to the 
trial judge on motion for new trial, which 
is brought to the attention of the supreme 
court for first time on argument on appeal, 
without notice to the other side, can form no 
part of the record in the appellate court, and 
is without legal merit. 

State v. Morgan, 22 U. 162; 61 P. 527. 

McKay v. Farry 15 U. 2613749) BP 649: 

See Bowring v. Bowring, 4 U. 185; 7 P. 716. 

Affidavits used on motion for new trial may 
be reviewed on appeal. But not unlesss pre- 
served in bill of exceptions. 
ome VouUe Poe Ryoe Cos.) 22) Uloo Sumo cmos 

Archibald v. Kolitz, 26 U. 226; 72 P. 935. 

Midgley v. Bergerman, 30 U. 17; 83 P. 466. 

Pence v. Cal. M. -Co., 27 U. 378; 75 PB. 934. 

White v. Pease, 15 U. 170; 49 P. 416. 

. Nelson v. Brixen, 7 U. 454; 27 PB. 578. 

Perego v. Dodge, 9 U. 3; 33 P. 221; affirmed 
163 U. S. 160. 

Hecla G. M. Co. v. Gisborn, 21 U. 68; 59 P. 518. 

Recitals in record cannot be impeached by 
anything outside the record. 
meee Cri_Irr Cova Lhomas, LO VU ecoormon 

The Instructions form a part of the Judg- 
ment roll under § 6806, and being a part of 
the record, were properly before the court for 
review. ; 

Utah Opt. Co. v. Keith, 18 U. 464; 56 P. 155. 


Where the bill of exceptions Is eliminated 
from the record on appeal, the court can de- 
termine only whether the judgment is sup- 
ported by the pleadings, findings of fact, and 
conclusions of law. 

Bryant v. Kunkel, 32 U. 377; 90 P. 1079. 

Thompson v. Hays, 24 U. 275; 67 P. 670. | 

An order denying a motion to correct a 
judgment may be reviewed on appeal from the 
judgment, if properly preserved in the record. 

Cullen v. Harris, 27 U. 4; 73 P. 1048. 

The written opinion of a trial Judge, stating 
the reasons for his action or judgment, can- 
not qualify or limit the finding or decision. 

Grand Central M. Co. v. Mammoth M. Co., 29 
U. 490; 83 P. 648. 

Victor M. Co. v. Natl. Bank of Rep., 18 U. 87; 
Sbieeai2s 

If preserved In a bill of exceptions it may 
be examined to ascertain the court’s reason 
for its decision, but not what it found or de- 
cided. 

Miller v. Marks, 46 U. 257; 148 P. 412. 

The appellate court will pass on a point 
where error is assigned, though it was not ar- 
gued in the lower court. 

Holland v. C. W. & M. Co., 49 U. 43; 161 P. 922. 


The Supreme court, in reviewing a ruling on 
a motion for new trial, is ordinarily limited 
to the review of the specific rulings made by’ 
the trial court. 


Law v. Smith, 34 U. 394; 98 P. 300. 


imperfect record, 
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pW.) 267; 103) P., 261. 


y 


_ The question of jurisdiction may be raised 
for the first time on appeal. 

Davidson v. Munsey, 27 U. 87; 74 P. 481. 

Jurisdiction of the appellate court must be 
made to appear from the record. 

State ex rel. Snell v. Third Dist. Court, 36 


The appellate court is restricted to the is- 
sues below, and the only question on appeal 
from findings is the sufficiency of evidence to 
support them. 

Woolf v. Gray, 48 U. 239; 158 P. 788. 

Where there might have been reasons for re- 
fusing to distribute an estate, and the trial 
court’s reason did not appear, the appellate 
court will not search the record to ascertain 
whether a distribution should be ordered. 

In re Pickard’s Hstate, 42 U. 105; 129 P. 353. 


Pleadings: 


Where defendant has obtained a ruling sus- 
taining objections to any evidence on the 
ground that the complaint does not state a 
cause of action, and the complaint is dis- 
missed, the sufficiency of the complaint is the 
only question before the appellate court, and 
the allegations of the answer are not avail- 
able to defendant for any purpose. 

Salt Lake County v. Clinton, 39 U. 462; 117 
Fee LOO: 

_ A party whose counsel filed a motion invok- 

ing the action of the court, and on the hearing 

thereof repeatedly stated that pleadings were 

unnecessary, and all other parties who ac- 

quiesced in such action, were estopped there- 

ay from complaining that pleadings were not 
ed. 

Salt Lake City v. Salt Lake County Canal 
Cone 43. U.y 69k: A380 P6388. 

Plaintiff cannot urge negligence or estoppel 
upon appeal, where the complaint does not al- 
lege either. 

Simpson v. Denver & Rio Grande R. Co., 43 
WWHeL05; 134 PP. 88s. 

An objection to an assessment on corporate 
stock, not within any issue raised by the plead- 
ings, will not be considered on appeal. 

Smith v. Sinaloa L. & F. Co., 42 U. 445; 
132 P.. 556. 


Instructions and Requests: 


Instructions generally and decisions thereon, 
§ 6802, and note. 

Exceptions to instructions, when and how 
taken, § 6806, and note. 

Exceptions to charge, when and how taken, 
note to § 6806. 

Where the record fails to show what instruc- 
tions were given, the supreme court cannot re- 
view the refusal of the court to give those 
which were requested. 

Garr v. Cranney, 25 U. 193; 70 P. 853. 

Kunkel v. Utah L. Co., 29 U. 18; 81 P. 897. 

Where no exception to an erroneous charge 
is shown by the record on appeal, and error in 
giving such charge is not assigned, the judg- 
ment will not be reversed on that account. 

Braegger v. O. S. L. R. R. Co., 24 U. 391; 
68 P. 140. 

RBurtive Utah. ob. Co e26 Ul s157; (2). 
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Boyle v. U. P. R. R. Co., 25 U. 420; 71 P. 


Where plaintiff requests that an issue be sub- 
mitted to the jury, he cannot complain if such 
issue is found against him. 

Gibson v. Doyle Co., 37 U. 21; 106 P. 512. 

Where the jury could properly render a ver- 
dict for plaintiff by following either of two con- 
flicting instructions, defendant, whose request 
induced the conflict and caused the error, can- 
not complain thereof. ‘ 

Pulos i Denver & Rio Grande R. Co., 37 U. 
238;.107 P. 241. } : 

A party who induced a trial court to give an 


improper instruction cannot complain thereof 


on appeal. 

Gntey v. Roylance, 45 U. 135; 148 P. 140. 

Where the only exception taken to an_in- 
struction was to one portion, the appellate 
court cannot consider as ground for a reversal 
complaints of other portions of the instruc- 
tion urged for the first time in appellant’s 
brief. 

Dimmick v. Utah Fuel Co., 49 U. 430; 164 P. 
872. 

Where an instruction given and excepted to 
made proof of the time laid in the complaint 


material, requesting an instruction that such 

proof was not material, was not a condition 

precedent to review on appeal. 

ee ese v. Western Meat Co., 40 U. 398; 124 
3 Ba 


On appeal from a judgment awarding eczr- 
pensatory and punitive damages for assault 
and battery, appellant is not entitlea wv» com- 
plain of plaintiff’s failure to show right to 
punitive damages where he did not object to 
instructions thereon, nor present requests to 
charge thereon. 

Hirabelli v. Daniels, 40 U. 513; 121 P. S66. 


Where a requested instruction was given, 
word for word, except for the addition of two 
small phrases, an exception to the refusal of 
the instruction as requested and to the giving 
of the same as modified, was sufficient to war- 
rant a review on appeal. 

Pb ata Me (US. ag Ry. 1Co.442 0 Ue ral bee 


Where evidence as to damages, not alleged, 
was admitted without objection, and defendant 
merely excepted to the charge given and failed 
to request withdrawal of such issue from the 
jury, he could not allege the error, if any, for 
the first time on appeal. 

Woodward v. Daly West M. Co., 47 U. 411; 
154 P. 782. 


Evidence: 


Where the court knows what the answer of 
the witness will be to a question, not indicat- 
ing that the testimony sought is objectionable, 
and overrules the objection thereto, a motion 
to strike out the answer is not necessary for 
review on appeal. 

Cromeenes lv. 0S. Ps Lb.) AS & Se eRe Cor, 
SU Wet AUS er Oe Or 

Where evidence is admitted conditionally 
upon other evidence being introduced, and 
such other evidence is not introduced, motion 
should be made, and excepted to if denied, to 
strike out the evidence conditionally admitted, 
in order to present the question for review on 
appeal. 

Hydraulic C. B. Co. v. Christensen, 388 U. 
525; 114 P. 524. 

Where defendant objected to testimony of 
expert witness on the ground that no proper 
foundation had been laid and that he was not 
qualified, it could not on appeal claim that 
the admission of his opinion was erroneous in 
that he stated his ‘‘own opinion’’ as to value 
instead of his opinion as to market value. 

S. L. Inv: Co. v.. Oregon Short’ Lines RR: .Co: 
46 U. 203; 148 P. 439. 

Where evidence of a damage, not alleged, 
was admitted without objection, defendant can- 
not on appeal urge that pleadings were not suf- 
ficient to warrant submission to the jury on 
such issue. 

Woodward v. Daly West M. Co., 47 U. 411; 
1b4 Pe. 782). 


Orders and Rulings: 

In determining whether error was committed 
in overruling a motion for a non-suit, the su- 
preme court will consider only the evidence 
and record before the court when the motion 
was overruled. 

isoniee WAG oe Dat BBR PNA eaten bin asa. on Close) 25) 
U. 449; 146 P. 282. 

An order granting a new trial is reviewable 
on appeal from the second or final judgment. 

Hirabelli v. Daniels, 44 U. 88; 138 P. 1172. 

The ruling on a motion for non-suit will not 
be considered unless it is preserved in the rec- 
ord. 

Russell v. Watkins, 49 U. 598; 164 P. 867. 

Where the court dismisses an action and no 
exception is entered, the dismissal cannot be 
reviewed. 

Beck v. Lee, 51 U. —; 172 P. 686. 


Theory of Case: 
Where trial court, at appellant’s request, 
passed upon but one issue in rendering judg;- 
ment, the supreme court cannot consider other 


issues. 
Fee v. Natl. Bank of Rep., 37 U. 28; 106 P. 
17 


A party is restricted on appeal to the theory 
of the case adopted by him at the trial. 

Aaron v. Holmes, 35 U. 49; 99 PB. 450. 

Salthiuake: Inve Cov va bOx et Ui) oot) 108 cP. 
BIB By, 
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Schuyler v. Southern Pac. R. Co., 37 U. 581, 
612; 109 P. 458-1025. 

The rule that appellant may not depart from 
the theory of his case followed by him in the 
trial court does not apply to an appeal from a 
judgment dismissing the action upon sustain- 
ing a demurrer to the complaint, where the 
question is whether the complaint entitled the 
plaintiff to the relief prayed for or to any sub- 
stantial relief. 

Neilson v. Sanpete County, 40 U. 560; 123 P. 
334. 

Where an action is tried in lower court as 
for property damaged without just compensa- 
tion, judgment for plaintiff cannot be sustained, 
on appeal, on the ground that the acts com- 
plained of constitute a private nuisance. 

Twenty-second Corporation of Church, etc. 
On St) 14, RICO. S6"Uin 2383) LOS 245;5 

Where case is tried as at issue upon a mate- 
rial:point involved, plaintiff could not for the 
first time on appeal assume that the allega- 
tions regarding that point were not denied by 
the answer. 

Surbaugh v. Butterfield, 44 U. 446; 140 P. 
TEN tS 

Where, in an action for goods sold, defendant 
set up a breach of warranty, and plaintiff made 
no claim to the court below for recovery on 
the ground that the goods were of some value 
and that they had not been returned, such 
claim cannot be asserted on appeal. 

Roylance Co. v. Pyne, 45 U. 75; 141 P. 301. 

In an action for the death of a servant, held 
that the plaintiff did not base her entire right 
to recover upon the federal employers’ liability 
act, and was not prevented from claiming on 
appeal that she was entitled to recover under 
the common law. 

Grow v. Oregon Short Line R. Co., 44 U. 
NGOs 138 SP 398. 

Where the return on garnishment was not 
attacked below on the ground that it did not 
show proper service of garnishment, on which 
decision an appeal is based, the proceedings 
will be remanded with instructions to vacate 
the order of discharge and permit an amend- 
ment. 

Bristol v. Brent, 36 U. 108; 103 P. 1076. 


Where defendant merely excepted to the 
charge given and failed to request withdrawal 
of the issue of rib fractures from the jury be- 
cause not complete, he should not urge the 
error, if any, for the first time on appeal. } 

Woodward v. Daly West M. Co., 47 U: 411; 
154 P. 782. 

Where the defendant adopted aé_ definite 
theory in the trial court as to the facts es- 
tablished by the evidence, he would not be 
permitted to change that theory on appeal, and 
to assert that such facts were not established, 
and that he is entitled to a new trial. 

Schuyler v. Southern Pacific Company, 32 U. 
612° 109 PB. 1025. 


Assignments of Error: 


General assignments of error for insufficiency 
of evidence without stating the particulars in 
which evidence is insufficient cannot be con- 
sidered on appeal. 

Marks v. Taylor, 28 U. 152; 68 P. 897. 
pee nitee v. Conglomerate M. Co., 23 U. 165; 64 
MO Irr. Co. v. Fulton, 23 U. 466; 65 P. 


Van Pelt v. Park, 18 U. 141; 55 P. 381. 

O. S. L. Ry. v. Russell, 27 U. 457; 76 P. 345. 

Houtz vs U: RP. Ry. Co, 85 Ue 220-299) 997 

Where record fails to show that exceptions 
were taken, assignments of error for instruc- 
tions refused and given will not be considered 
on appeal. 

BULL ives Wey dine. Con 26 Pe 15s) 72 6497 

Boyle v. U. P. Ry. Co., 25 U. 420; 71 P. 988. 


An assignment that defendant excepts to a 
certain finding of fact or conclusion of law, 
without stating that such finding or conclusion 
is erroneous, is not an assignment of error, 

Thompson v. Hays, 24 U. 275; 67 P. 670. 


Where a judgment is based on findings of 
fact, an assignment of error against the judg- 
ment on the ground that it is not supported 
by the evidence raises no question as to suf- 
ficiency of the evidence to support the findings, 
and presents no question for review. 

Crooks v. Harmon, 29 U. 804; 81 P. 95. 


The only questions before an appellate court 
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on appeal are those raised by assignments of 


error and also presented in appellant’s brief. 


Herriman Irr. Co. v. Keel, 25 U. 96; 69 P. 719. — 


Jenkins v. Mammoth M. Co., 24 U. 513; 68 P. 
845. fs 

First Natl. Bank v. Brown, 20 U. 85; 57 P. 
845. : 

Errors assigned, but not argued in the brief 
or on oral argument, are deemed to be waived. 

Jenkins v. Mammoth M. Co., 24 U. 513; 68 P. 
845. 

France v. Salt Lake & O. Ry. Co., 31 U. 302; 
SSibaeke 

Firman v. Bateman, 2 U. 268. 

State v. Campbell, 25 U. 342; 71 P. 529. 

SP., L. A. & S. L. R. Co. vy. Board of Edu- 
cation, 35 U. 13; 99 P. 263. 

Blue Creek L. & L. Co. v. Anderson, 35 U. 61; 
99 P. 444. 

Morris v. Salt Lake City, 35 U. 474; 101 P. 
373. 
Bowes v. Stilwell, 39 U. 377; 117 P. 876. 

Vance v. Heath, 42 U. 148; 129 P. 365. 

A Connell 'v. (O:..S: Tia Re ‘Co:.,, 50 U.. —3) 16873 

37. 

Where neither the transcript on appeal nor 
the abstract contains any assignments of error 
nor any points relied on for a reversal of the 
judgment, as required by supreme court rules 
6 and 26, the appeal will be dismissed. 

Ferris v. Modern Woodmen, 29 U. 309; 81 P. 
141. 

Supreme court rule 26, requiring appellant 
to assign errors in writing, signed by himself 
or counsel, to be served on the respondent and 
filed with the clerk of the supreme court, is 
not complied with by appellant placing in his 
abstract what purports to be an assignment 
of errors. 

Lyon v. Mauss, 31 U. 283; 87 P. 1014. 

Failure to file amended abstract and assign- 
ments of error within time allowed when they 
had been served in time is not jurisdictional, 
and where appellee is not prejudiced thereby, 
appeal will not be dismissed. 

Bean v. Fairbanks, 46 U. 513; 151 P. 338. 

Direction of a verdict for defendant cannot 
be reviewed on appeal where ruling is not as- 
signed as error. 

Teakle v. S. Ps 1, As &,S. Tha Commeoczmur 
276; 90 P. 102. 

An assignment of error that the decision is 
against the law is sufficient to present the 
failure of the court to find on all the material 
issues for review on appeal. 
eee Imp Co; v/ Cleveland, 32) Us cassie 


An assignment of error for overruling of de- 
murrer is abandoned by failure to argue or 
refer to it in brief or in oral argument; but 
the sufficiency of the complaint to support the 
judgment may, nevertheless, be considered. 

Dayton v. Free, 46 U. 277; 148 P. 408. 

A question raised by appellee is not presented 
for review without a cross-assignment of error. 
LeVine v. Whitehouse, 37 U. 260; 109 P. 2. 

Propositions discussed in the brief, but not 
mentioned in assignments of error, will not 
be considered on appeal. 

Beatty v. Shelley, 42 U. 592; 132 P. 1160. 


Where defendant objected to admission of 
evidence, then moved to strike it out, and then 
requested the court to charge the jury to dis-. 
regard it, assigning error only for the refusal 
of the court so to charge was not a waiver of- 
the error. é 
ee: v. Salt Lake City, 48 U. 306; 134 P. 

(. 


Where an assignment of error for the refusal 
of a new trial relates to matters involving the 
discretion of the trial court, the supreme court 
can interfere only upon a showing of abuse of 
discretion. 

Anderson v. S. L. & Ogden Ry. Co., 35 U. 509; 
101 P. 579. * % Be 


Unless proper assignments of error as to 
rulings on evidence are made on appeal, so 
that it appears what questions were raised 
in the trial court and what exceptions were 
reserved, error in rulings are deemed to be 
waived. 


Loftis v. Pac. Mutual Life Ins. r 5 
114 BP. 134, utual Life Ins. Co., 38 U. 532; 


Assigning as error that the court erred in 
refusing a request does not raise the question 
of error in failing to charge the jury on a ma- 
terial issue, since if request did not correctly 


=n 
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state the law applicable to the facts, it was 
error to refuse it. 
McKinney v. Carson, 35 U. 180; 99 P. 660. 


A question raised for the first time in the 
petition and argument for rehearing will not 
be considered. 

Harrison v. Harker, 44 U. 541; 142 P. 716. 

Swanson v. Sims, 51 U. —; 170 P. 774. 


If an appeal is from a specified part of the 
judgment, and respondent desires to review 
matters not coming within the appeal taken, 
he must take a cross-appeal; but where the 
whole judgment is appealed from, he need 
only file an assignment of errors, in which 
event dismissal of the appeal by the appellant 
does not affect respondent’s right to be heard 
on his assignment; and all parties affected by 
eross-error assigned should be served. 

iP. b. A. & S. L. R. Co. v. Board of Hdat- 
cation, 35 P. 18; 99 P. 263. 


Finding not assigned as error is not pre- 
sented for review 

Mountain Lake Mining Co. v. Midway Irr. 
Wo, 47 U.371; 154 P. 584. 


Where several appellants jointly assign 
errors, an assignment bad as to one of them 
must be bad as to all. 

McGuire v. State Bank of Tremonton, 49 U. 
381; 164 P. 494. 


Assignments that the findings are not sup- 
ported by the evidence are sufficient, where 
there is no bill of exceptions, to permit the 
court to set aside the findings where the 
judgment roll is not sufficient to support the 
findings. 

Swanson v. Sims, 51 U. —; 170 P. 774. 

An assignment which simply” says, ‘‘The 
court erred in rendering the following findings 
of fact,’ is not sufficient to permit a review 
of the evidence. 

Hglund v. Fayter, 51 U. —;.172 P.. 313. 
.Holt v. Great Eastern Casualty Co., 51 U. —; 
iol 1168. 


OBJECTIONS NOT MADE BELOW NOT 
CONSIDERED ON APPEAL: 


Failure to take exceptions at proper time, § 
- 6965, and note. 
Objections to pleadings,  etc., 
deemed waived, § €593, and note. 
Objections to evidence must be specific or 
they will not be considered, § 6967, and note. 
Matters not urged in court below cannot be 
considered on appeal. 
Firman vy. Bateman, 2 U. 268. 
Walker v. Cont. Ins. Co., 2 U. 331. 
Rhemke vy. Clinton, 2 U. 438. 
Miller v. Zeigler, 3 U. 17; 5 P. 518. 
Young v. Martin, 3 U. 484; 24 P. 909. 
People v. Peacock, 5 U. 237; 14 P. 332. 
Wimmer v. Simon, 9 U. 3878; 35 P. 507. 
Cooper v. Di-& R. G. Ry:.. Co., 11 U..46; 39 P. 
478. 
Wasatch M’g Co. y. Crescent M’g Co., 148 U. 
S. 293; 7 U. 8; 24 P.. 586. 
Blish v. McCornick, 15 U. 188; 49 P. 529. 
Whittaker v. Greenwood, 17 U. 33; 53 P. 736. 
Summit Co. v. Boyden, 18 U. 351; 54 P. 977. 
Warren v. Robinson, 25 U. 205; 70 P. 989. 
Kunkel v. Utah Lumber Co., 29 U. 138; 81 P. 
897. 
Karren v. Rainey, 30 U. 7; 83 P. 333. 
Appellate court will not consider any ques- 
tions not properly brought before it by de- 
murrer, exception, or otherwise. 
Garner v. Van Patten, 20 U. 342; 58 P. 684. 
State v. Morgan, 22 U. 162; 61 P. 527. 
Objection to contempt proceedings having 
been heard on a legal holiday, contrary to § 
1806, goes to the jurisdiction of the court, and 
may properly be raised for the first time on 
appeal. 
Davidson v. Munsey, 27 U. 87; 74 P. 481. 
Where defendant objected and excepted to 
the granting of a motion for new trial, his par- 
ticipation in a new trial without further ob- 
jection is not a waiver of his right to urge 
upon appeal from final judgment the error in 
granting the new trial. 
Hirabelli v. Daniels, 44 U. 88; 138 P. 1172. 
Judgment will not be modified or reversed 
because of error of which no one complained 
in the lower court. 
Snow v. West, 37 U. 528; 110 P, 52. 


not taken 


CIVIL PROCEDURE—APPEALS. 


Pleadings: 


The failure of the complaint to state a cause 
of action may be raised for the first time on 
appeal. 

Aaron v. Holmes, 35 U. 49; 99 P. 450. 

Where a complaint is amended without ob- 
jection in the lower court by changing the name 
of the plaintiff, defendant is estopped from de- 
manding a dismissal of the case on appeal. 
Sethe v. Union Fuel Co., 87 U. 382; 108 P. 


Instructions and Requests: 


Argument of counsel is not reviewable in 
the absence of a request for action by lower 
court thereon. 

Andrews v. Free, 45 U. 505; 146 P. 555. 


Evidence: 


Where counsel on a trial remain silent and 
permit testimony, now complained of, to go to 
the jury, all objections that might legally have 
been interposed to its introduction are waived, 
and this court will not review the same on 
appeal. 

Lebcher v. Lambert, 23 U. 1; 63 P. 628. 

Where the cross-examination discloses that 
a witness giving expert evidence has no knowl- 
edge entitling him to testify, the matter cannot 
be reviewed in the absence of a motion to 
strike such evidence; and where objections 
to a hypothetical question did not point out 
what facts were erroneously included or 
omitted they may not later be reviewed on 
appeal. 
ove v. Union Fuel Co., 37 U.13923 1082P. 


A party objecting to evidence upon one 
ground may not, on appeal, complain of its 
admission upon other grounds. 

Kipros v. Uintah Ry. Co., 45 U. 389; 146 P. 

2. 


In an action for death, where the complaint 
alleged that the widow was the sole heir, 
and no objection was made at the trial to 
evidence showing there was also a father sur- 
viving, it cannot be first claimed on appeal 
that the court should have granted a motion to 
dismiss because of such variance. 

Sargent v. Union Fuel Co., 37 U. 392; 108 P. 
928. 


Where the defendant objected in the lower 
court to evidence as not proper for any pur- 
pose, it could not, on appeal, urge an additional 
specific objection. 

Hvans: v. Or S: i. R.) Cons3si Un 481; 10se eR: 
638. 


Orders and Rulings: 


Where plaintiff both demurred and answered 
to cross-complaint, it not appearing that de- 
murrer was ever called to court’s attention, 
failure to rule thereon is not reversible error. 

Darke v. Smith, 14 U. 35; 45 P. 1006. 


Theory of Case: 


Where the want of good faith in making a 
claim of a mechanic’s lien was first raised on 
appeal, it will not be considered. 

Sandberg v. Victor M. Co., 24 U. 1; 66 P. 360. 

Where, in an action for trespass, the objec- 
tion that plaintiff could not recover more than 
one-half of the costs was not made in the trial 
court, it will not be considered on appeal. 

Smith v. Nelson, 23 U. 512; 65 P. 485. 

In a suit to determine the ownership of a 
part of the consideration for the conveyance of 
realty, which was claimed as commissions by 
the grantee, the question of grantee’s right to 
commissions for procuring the sale, not having 
been urged in the trial court, cannot be raised 
on appeal. 

Hall v. McNally, 23 U. 606; 65 P. 724. 

A point upon which error has been assigned 
and which has been argued in appellant’s brief 
may be considered by the supreme. court, 
though it was not argued in the court below. 

Holland-Cook Mfg. Co. v. Con. W. & M. Co., 
490TH 48 eL6U Pe 922 
OBJECTIONS TO PLEADINGS, PARTIES, 

ETC., NOT MADE BELOW: 

Objections to pleadings, etc., not taken in 
time deemed waived, § 6573, and note. 

Where both parties have admitted certain 
facts to be true, neither of them, on appeal, 


1380 


will be heard to contest or deny such admitted 
facts. 
Metz v. Schweitzer, 8 U. 184; 30 P. 683. 
Hamilton v. Dooly, 15 U. 280; 49 P. 769. 


Pleadings: 


Parties who admit a fact in their pleadings 
cannot question such fact on appeal. 

Rogers v. Ogden Bldg. & S. Ass’n, 30 U. 188; 
83 P. 754. 

Objections to sufficiency of complaint may 
be raised for the first time in the appellate 
court, but in such case the defect may have 
been cured by verdict; the presumptions are 
in its favor, (Overruling Holt v. Pearson, 12 
U. 63; 41 P. 560.) 

Mangum vy. Bullion-B. M. Co., 15 U. 534; 50 
P. 834. 

Voorhees v. Manti, 13 U. 435; 45 P. 564. 

See Kuhn v. McAllister, 1 U. 273; affirmed 96 
(SSE Bei 

Auerbach v. S. L. Co., 28 U. 103; 63 P. 907. 

Where the allegations of fraud in a com- 
plaint are general, out no objections are made 
thereto in the trial court, the defect is waived 
and cannot be raised on appeal. 

Larsen v. Utah Loan & T. Co., 28 U. 449; 65 
P. 208. 

Where a complaint states a cause of action 
in general terms, objections that the allega- 
tions are uncertain, or indefinite, or ambiguous, 
must be taken advantage of by proper plead- 
ing before judgment or they will be waived. 

Maynard v. Locomotive EH. M. L. & A. Ass’n, 
TE 1455 Mol P2590. 

Objections to sufficiency of pleadings cannot 
be raised for the first time on appeal, and will 
not be considered in determining motion for 
nonsuit. : 

Jennings v. Pratt, 19 U. 129; 56 P., 951. 

Defendant cannot for the first time object 
on appeal to prolixity of statement or mingling 
of causes of action in the complaint. 

Brittain v. Gorman, 42 U. 586; 133 P. 370. 

Where an ordinance is pleaded and made 
part of the complaint, whether a particular 
provision is legal or illegal, in connection with 
the other provisions and the allegations of the 
complaint, may present a mere question of law, 
and if it does, the grounds of illegality of the 
particular provision need not be specially 
pleaded to authorize its consideration on ap- 
peal. 

Brummitt v. Ogden Waterworks Co., 33 U. 
285° 93 Pb. 829. 

A defense, to be available on appeal, must 
have been pleaded. 

Mills v. Gray, 50 U. —; 167 P. 358. 


Parties: 


An objection on the ground of non-joinder of 
parties plaintiff is waived unless raised by de- 
murrer or answer. 5 

Spencer v. Van Cott, 2 U. 337. 

Jungk v. Reed, 9 U. 49; 33 P. 236. 


An objection on account of misjoinder of 
parties defendant is waived unless raised by 
demurrer or answer. 

Stevens Imp. Co. v. S. Ogden L. B. & I. Co., 
20 U. 267; 58 P. 848. 

Fields v. Cobbey, 22 U. 415; 62 P. 1020. 

Henderson v. Turngren, 9 U. 482; 35 P. 495. 

Wenner v. Smith, 4 U. 238; 9 P. 293. 


The objection that the plaintiff is not the 
real party in interest, when available by way 
of defense, must be raised by demurrer or an- 
swer, or it will be considered to have been 
waived. 

Fritz v. Western Union T. Co., 25 U. 268; 71 
A209: 


PRESUMPTIONS IN FAVOR OF JUDG- 
MENT: 


Evidence presumed to have been sufficient 
to support the findings or tne verdict, where 
the record does not purport to contain all the 
evidence, note to § 6969. 


Unless the bill of exceptions purports to con- 
tain all the evidence on contested points, ob- 
jections to its sufficiency on such points can- 
not be considered, note to § 6969. 


Presumption in favor of action of court on 
motion for nonsuit, note to § 6848; on directing 
a verdict, note to § 6802; on conduct of trial 
generally, note to § 6802; in favor of findings, 
etc., note to § 6829; on motion for new trial, 
note to § 6978. 


: 
; 
: 
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On appeal, all presumptions are in favor of © 
Fomen ners record does not show — 


the judgment; ' 
grounds urged on motion for new trial, ques- 
tion will not be considered. 

Thompson v. Hays, 24 U. 275; 67 P. 670. 

McKay v. Farr, 15 U. 261; 49 P. 649. 

Error appearing in the record can be avoided 
only by matter affirmatively shown by the 
record. 

Conway v. Clinton, 1 U. 215. 

Where appeal is taken on judgment roll 
alone, findings of lower court are conclusive. 

Doane v. Snow, 2 U. 417. 

Spencer v. Van Cott, 2 U. 387. 

Coombs:v. Sil cbt, Di Ry. Co. satan: 
39 P. 508. 

Voorhees v. Manti, 13 U. 435; 45 P. 564. 

Thompson'v. Hays, 24 U. 275; 67 P. 670. 

Bryant v. Kunkel, 32 U. 377; 90 P. 1079. 

Raphael v. Wasatch & J. U. R. Co., 34 U. 97; 
95 P. 1008. 

McGuire v. State Bank of Tremonton, 49 U. 
381; 164 P. 484. 


In an equity case where record contains evi- 
dence justifying the decree, no errors in ad- 
mitting or rejecting testimony will,be con- 
sidered on appeal. 

Rogers v. Cook, 8 U. 123; 30 P. 234. 

Ss. L. F. & M. Co. v. Mammoth M. Co., 6 U. 
Soe ome OOS 

Same rule in law cases tried without a jury. 

Victoria Mining Co. v. Haws, 7 U. 515;. 27 P. 
695; affirmed 160 U. S. 308. 

Error must affirmatively appear. It wiil not 
be presumed. ; 

Walker v. Continental Ins. Co., 2 U. 381. 

Firman v. Bateman, 2 U. 268. 

Ruth v. Long, 3 U. 466; 24 P. 756. 

Haynes v. Roberts, 4 U. 405; 11 P. 512. 

Wright v. Ascheim, 4 U. 455; 11 P. 580. 

Smyth v. Lawson, 7 U. 410; 27 P. 4. 

Haws v. Victoria Mining Co., 7 U. 515; 27,P. 
695; 160 U. S. 303. 

Hyndman v. Stowe, 9 U. 238; 33 P. 227. 

Henderson v. Higgins, 9 U. 290; 34 P. 61. 

McKay v. Farr, 15 U. 261; 49 P. 649. 

Charge not shown in full by the record will 
be presumed to have been correct. 

Clampitt v. Kerr, 1 U. 246. 

Ryan & Ream Cattle Co. v. Slaughter, 6 U. 
QU Ss) Le OO 

Garr v. Cranney, 25 U. 193; 70 P. 853. 

Kunkel v. Utah L. Co., 29 U. 18; 81 P. 897. 

Flint v. Nelson, 10 U. 261; 37 P. 479; affirmed 
166 U. S. 276. 

The rule that the lower court is presumed 
to have acted regularly and for sufficient cause 
has no application where the record affirma- 
tively shows upon what ground the court based 
its action, and where the record speaks, pre- 
sumptions will not be indulged. 

Moyle v. McKean, 49 U. 93; 162 P. 63. 


Judgment is presumed to be regular on ap- 
peal until the contrary is made to appear 
from the face of the record. : 

Hulse v. Swicegood, 49 U. 89; 162 P. 89. 

In the absence of objection to the findings, 
they will be presumed to have been sustained 
by the evidence. 

Rai earn VO: Ll. Ra Come ssiilia so Osamel Ome 

It is presumed that the jury has followed the 
instructions of the court. F 
ee v. Ogden Steam L. Co., 39 U. 486; 117 


Where findings are based merely on a pre- 
sumption of fact, and such presumption is en- 
tirely dissipated, the findings are unsupported 
by he evidence, and the question becomes one 
of law. 

Leland v. Bourne, 41 U. 125; 125 P. 652. 


Unless it can be shown that the jury con- 
sidered other causes of damage than that sub- 
mitted to it by the court, it must be presumed 
that it followed the court’s instruction. 

Dee ves SB i. Avr & Sada Ra Cos Ose 
Gian eeaGe 

Where, under the findings, the court rendered 
judgment for the plaintiff on two theories, the 
judgment must, on defendant’s appeal on the 
judgment roll without bill of exceptions, be 
upheld if either theory was correct. 

Swanson y. DeVine, 49 U. 1; 160 P. 872. 

__In a law case, the findings of the trial court, 
if supported by some substantial evidence, ‘are 
binding, and cannot be disturbed on appeal. 


In re Frandsen’s Will, 50 U, —; 167 P. 362. 


the 
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ay 
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Where the plaintiff's evidence tends to sup- 


— port the findings, they will not be disturbed on 
_ appeal. 


-Henker v. Lindsay, 34 U. 298; 97 P. 329. 
On appeal, the presumption is that the find- 


_ings of the lower court are correct, and unless 


this presumption is overcome, the judgment 
will be affirmed. 
Roberts v. Bertram, 49 U. 280; 163 P. 787. 


In cases involving water rights in arid re- 


gions, the appellate court should be very slow 


to interfere with judgments unless it is clear 
that equity and justice require such inter- 
ference. 

Big Cottonwood T. D. Co. v. Shurtliff, 49 U. 


569: 164 P. 856. 


Every presumption must be indulged on ap- 


peal in favor of the correctness of the judg- 


-ment below, and in the absence of anything 


in the record to the contrary, the supreme 

court must presume that the trial court prop- 

erly directed judgment for defendant. 
Hutchinson v. Smart, 50 U. —; 169 P. 166. 


HARMLESS ERRORS AND TECH- 
NICALITIES: 


Failure to find on immaterial issues, surplus- 
age in findings, etc., note to § 6829. 

Harmless errors in selecting jurors, notes to 
§§ 6795, 6799, 8927. 

Non-prejudicial errors in instructions, note 
to § 6802. 

Discretion of court in the conduct of the 
trial, admission of evidence, etc., note to § 
6802. 

Invading of province of jury, note to § 6802. 

Errors disregarded unless prejudicial to sub- 
stantial rights, §§ 6622, 6968, and notes. 

Under § 9231, judgment will not be reversed 
for error which resulted in no prejudice to the 
appellant; and appellant cannot complain that 
judgment quiets title to property which he 
does not claim. 

Worthen vy. Peruvian Con. M. Co., 32 U. 8; 


88 P. 679. 


Azzalia v. St. Claire, 23 U. 401; 64 P. 1106. 
Unless it affirmatively appears from the 
record that the ruling of the court was in 


-fact, or in all probability, injurious to the 


rights of the objecting party, such ruling will 


~ 503. 


not be reviewed by the court on appeal. 

R. G. W. Ry. Co. v. Utah Nursery Co., 25 U. 
msi 100 R. 859: 

Appellant will not be heard to complain of an 
error in his favor. 

Precise TOM So le hak. CO.,.25 Ui. 2169 P., 
253. 

It may be shown from the record that what 
seems to be error is not fatal. 

Madsen v. Utah L. & Ry. Co., 36 U. 528; 105 
Pe NL99. 

Where there was no jurisdiction of the 
garnishee or of the property, any error in the 
proceedings previous to the discharge was not 
prejudicial to the plaintiff. 

Bristol v. Brent, 36 U. 108; 103 P. 1076. 

Harmless errors in the admission and exclu- 
sion of evidence will not be considered on ap- 

eal. 
> Morris v. Salt Lake City, 385 U. 474; 101 P. 


373. 
Webber v. Salt Lake City, 40 U. 221; 120 P. 


Erroneous Admission of Evidence—Harmless: 


Mere technical errors in respect to the form 
of questions or the admission of evidence, 
where no substantial right has been affected 
or denied. 


Hempstead v. S. L. City, 32 U. 261; 90 P.- 


397. 

That defendant was protected by automobile 
accident insurance, where verdict for only $1500 
was rendered for miscarriage and possible per- 
manent injuries. 

Boeddcher v. Frank, 48 U. 363; 159 P. 634. 

To receive evidence outside of the return on 


‘certiorarl, as to whether the justice exceeded 


his jurisdiction by failing to fix a date for the 
trial and to notify the parties thereof. 

Griffiths v. Justice’s Court, 35 U. 443; 100 P. 
1064. 

Where a non-expert witness details the facts 
on which he bases his opinion, where it is evi- 
dent that the jury must have reached the same 
conclusion as the witness. 

Johnson v. U. P. R. Co., 85 U. 285; 100 P. 390. 


a nT ' w % 
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Error in admitting hearsay evidence of facts 
established by other competent evidence. 

Neesley v. S. P. R. Co., 85 U. 259; 99 P. 1067. 

Evidence improperly admitted, if it does not 
change the result. 

Bar v. Ogden Canyon §S. Co., 37 U. 313; 108 

Though the measure of damages was the 
diminution in the value of land, to admit evi- 
dence of injury to crops where the court cor- 
rectly charged on the measure of damages, 
and the verdict showed that the jury had not 
been misled. 

Jensen v. Davis & Weber C. C. Co., 44 U. 10; 
187 P. 6385. 

Rulings on evidence, where the result would 
not have been changed. 

Utah. Banking Co. v. Newman, 44 U. 194; 138 
P. 1146. 

Hearsay testimony, which was brief and di- 
rect, and then ordered stricken out and the 
jury directed not to consider it. 

Lindsay Ly & L: S.)Co. v.. Smart li. & LS: 
Coy, 43 U. 554; 137 Ps 837. 

Evidence on a matter not in dispute. 

Swan v. Salt Lake & Ogden Ry. Co., 41 U. 
518; 127 BP. 267. 

Error in permitting witness to testify as to 


his opinion of the actual value of land rather 


than his opinion of its market value held to 
have been cured by the charge to the jury. 

Salt Lake Invt. Co. v. O. S. L. Ry. Co., 46 U. 
203; 148 P. 439. 

Plaintiff’s privileged communication to his 
physician, where the jury found that the de- 
fendant was not negligent. i 
ER tr Vv. Utah 1) (& RP. Co., 36 U. 5283105 

SES 

Where a witness has frequently visited with 
testator and his wife, and held conversation 
with them, a denial of motion to strike a 
statement of witness that testator was afraid 
of his wife, ‘‘and dare not reply, though goad- 
ed beyond endurance, by her attack on his 
family.’’ . 

In re Miller Estate, 36 U. 228; 102 P. 996. 

Where, in an action for death of a railroad 
conductor in charge of the first section of a 
train, caused by the second section’s running 
into it, the error in admitting a statement by a 
division superintendent to conductor in charge 
of second division, to the effect that the con- 
ductor had been discharged for running down 
a train which was on time, that he was dis- 
missed from the service because of his total 
disregard of time table rules and instructions. 

Meyers v. San Pedro, etc., 36 U. 307; 104 P. 
736. 
The admission of photographs illustrating 
condition of railroad track. 

Jonnson- vy. Uewebs Ra Cos, 8640s 285 se 100 ees 
390. 
Where witness, without objection, testified 
that the speed of the train was between forty 
and fifty miles an hour, the error, if any, in 
admitting the testimony of another witness 
that the speed was over forty-five to fifty 
miles. 

Id. 

Where the uncontradicted evidence showed 
that a switch engine was equipped with a red 
Jantern, the only conflict being as to whether 
it was burning at a particular time, the error, 
if any, in permitting the witness to identify 
the frame of a broken lantern as being the 
same one which was on the engine at the time. 

Gilbourne vy. O. S. L. R. Co., 39 U. 80; 114 P. 
582. 


Where appellant prevailed in his claim, error 
in admission or exclusion of evidence relating 
thereto. 

Smith v. Gilbert, 49 U. 510; 164 P. 1026. 

Where the action was tried to the court, 
the admission of incompetent evidence, where 
there was sufficient competent evidence to 
sustain the finding. 

Spratt v. Paulson, 49 U. 9; 161 P. 1120. 

Mower v. Olsen, 49 U. 378; 164 P. 482. 

The same rule applies In a jury case, pro- 
vided there is an abundance of competent evi- 
dence to prove the point. 
pS Ve Di & R. Go Ry. Co., 49 U. 58; 162° RP; 
79. 

Under the circumstances, error of the court 
in permitting a witness to answer a leading 
question and in refusing to strike out an an- 
swer which stated a conclusion, where the 
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basis of the conclusion was known to the 
jurors. 

Barker v. Savas, 51 U. —; 172 P. 672. 


Erroneous Exclusion of Evidence—Harmless: 


Which could not have affected result of trial. 

Ogden Valley Co. v. Lewis, 41 U. 188; 125 P. 
687. 

Where questions erroneously excluded were 
later allowed to be asked, the prior exclusion 
was harmless. 

Dunn v. Salt Lake & Ogden Ry. Co., 47 U. 
oid es Oho. ; , 

The question as to whether witness noticed 
anything in plaintiff’s condition that indicated 
that she was hurt not prejudicial where the 
evidence developed all the witness observed 
or heard concerning the plaintiff. 

Sharpe v. Ogden Rapid Trans. Co., 48 U. 481; 
160 P. 438. 

A question on re-direct examination as to 
how much defendant could get for a certain 
lot of sheep not involved in the action, could not 
have injured defendant. 

Holt v. Neilson 37 U. 566; 109 P. 470. 

A portion of a deposition without introduc- 
tion of the remainder, where the whole deposi- 
tion was read in evidence. 

Niebling & Co. v. James Coal & Ice Com- 
pany, 44 U. 50; 187 P. 834. 

Refusal to permit witness to testify to par- 
ticular sales of similar property, as bearing 
on the question of value was harmless, where 
he was permitted to testify that he had bought 
and sold land and knew of sales of similar 
lands, and knew the market value of the land 
of the defendant. 

Telluride Power Co. v. Bruneau, 41 U. 4; 125 
15 BES 

Where testimony excluded on defendant’s er- 
ception was or could have been later intro- 
duced by plaintiff, the error, if any, in exclud- 
ing it was harmless. 

P. A. Sorensen Co. v. D. & R. G. R. Co., 49 
U. 548; 164 P. 1020. 

Where defendant in a personal injury action 
was asked whether work on his property had 
been suspended because of insolvency but the 
question was withdrawn, there was no preju- 
dicial error. 

poe v. Daly-Judge M. Co., 46 U. 92; 148 
P. 448. 


Erroneous Instruction—Harmless: 


Defendant cannot complain of an erroneous 
instruction favorable to itself and prejudicial 
to plaintiff. 

SMIthevVee ses ya Aw clos Uae COnm Ooms 
390; 100 P. 673. 

In an action by a brakeman against a rail- 
road company for injuries, an instruction pre- 
senting the last clear chance rule, though er- 
roneous, was not prejudicial, where the evi- 
dence clearly showed that plaintiff’s injury re- 
eulted from the negligence of his fellow serv- 
ant. 
ee Vie Wig Bee We ts (COG 5 chs LUG yds aie ea 2: 

Where, in a suit for goods sold and delivered, 
the buyer relied on his refusal to accept them 
because they were not of the quality repre- 
sented, refusal to submit the issue whether 
buyer could reject them because the seller 
shipped a quantity in excess of that ordered 
was not prejudicial to the seller. 

Wall Rice M. Co. v. Continental S. Co., 36 U. 
121; 103 P. 242. 

An improper instruction as to the weight of 
evidence on an issue, as to which the jury 
found in plaintiff’s favor, was not prejudicial 
to plaintiff. 

Gibson v. Doyle, 37 U. 21; 106 P. 512. 

An instruction in an action for wrongful 
death given at plaintiff’s request which is 
equivocal as to whether it allows recovery of 
interest will be presumed prejudicial to de- 
fendant. 

Grow v. O. S. L. Ry. Co., 47 U. 26; 150 P. 970. 

That instructions are long and to some ex- 
tent repeated, will not affect a verdict. 
eee ViOn Sn dus InVveOOs soci 4ols TOSer: 

8. 


Plaintiff may not complain of the court’s 
instructions, which, though irreconcilable and 
paceneistent were prejudicial only to defend- 
ants. 

Connell v. O. S. L. R. Co., 50 U. —; 168 P. 337. 
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An erroneous instruction may be harmless, 
where the controlling facts in the case show 
the liability on another ground than covered 
in the instruction. 

Staton v West. Mac. Mfg. Co., 51 U. —; 
IE deen salle 


Erroneous Orders and Rulings—Harmless: 


The error in overruling a demurrer to a 
counterclaim was not prejudicial to plaintiff, 
where the court and jury found plaintiff had 
no cause of action, and damages allowed under 
the counterclaim were remitted. 

Smith v. Alvord, 31 U. 346; 88 P. 16. 

The overruling of a demurrer to complaint as 
uniting two distinct causes of action is harm- 
less where the court withdraws one cause 
of action from the jury. 

Skeen v. Paine, 32 U. 295; 90 P. 440. 

After the occasion for a receiver has passed, 
an order declaring void the appointment will 
not be reversed for technical errors. 

Popp v. Daisy G. M. Co., 27 U. 83; 74 P. 426. 

Where plaintiff, suing to quiet title, does 
not prove title, either in law or equity, error 
in finding for defendant on insufficient evidence 
of title, or in permitting defendant to set up 
an additional title in supplemental answer, is 
harmless, 

Fares v. Orban, 46 U. 609; 151 P. 57. 

Where a cause of action is stated only as 
to one who is not a party to the action, the 
sustaining of a general demurrer is not prej- 
udicial to plaintiff. 

Arnold v. Pope, 37 U. 204; 108 P. 331. 

Error in a finding which is contrary to all 
the evidence is immaterial where the judgment 
corrects the error. 

Utah Commercial & Savings Bk. v. Fox, 40 
U. 205; 120 P. 840. 

Refusal to permit amendment of complaint 
to conform to proof, where plaintiff is not 
entitled to recover under the proof. 

Lawley v. Wade, 39 U. 537; 118 P. 484. 

Error, if any, in vacating a non-suit before 
trial is not prejudicial to defendant. 

Brittain v. Gorman, 42 U. 586; 183 P. 370. 

Where issues not expressly found are neces- 
sarily negatived by specific findings, or where 
it clearly appears from the specific findings 
that such issues would necessarily be found 
adverse to the defeated party, a failure to 
find on such issues is a harmless error if the 


’ findings support the judgment. 


Munsee v. McKellar, 39 U. 282; 116 P. 1024. 


SECOND APPEAL. RES ADJUDICATA: 


Decisions on validity and conclusiveness of 
judgments generally, note to § 6853; of probate 
orders and decrees, §§ 7559, 7560, 7564, 7752, 
7796, 7867, 7870. 

Decisions on former appeal is the law of the 
case, and judgment below in accordance there- 
with, the questions of law and fact being the 
same, will not be reviewed. 

Venard v. Green, 4 U. 456; 11 P. 337. 
Whittemore v. Cope, 11 U. 344; 40 P. 256. 
bake! a Vibe GO AVS Ry.tCo4els Usted oes 


623. 
Sate v. Jones, 13 U. 440; 45 P. 46; 165 U. S. 
First Nat’l Bank of Hailey v. Lewis, 13 U. 
507; 45 P. 890. : 
Potter v. Ajax M. Co., 22 U. 278; 61 P. 999. 
Silva v. Pickard, 14 U. 245; 47 P. 144. 
Former opinion based on different evidence 
will not bind the court on second appeal. 
Be ciete des Mines v. Mackintosh, 7 U. 35; 24 
Herriman Irr. Co. v. Keel, 25 U. 96; 69 P. 719. 
A decision of the supreme court is the law 
of the case on a re-trial thereof. 
Brooks v. W. U. Tel. Co., 28 U. 21; 76 P. 881. 
Potter v. Ajax M. Co., 22 U. 273; 61 P. 999. 
Silva v. Pickard, 14 U. 245; 47 P. 144. 


Tyng v. Constant-Loraine Inv. Co., 47 U. 330; 
TOME a7 Gite 


And on a second appeal. 
Houtz v. U. P. R. Co., 35 U. 220: 99 Py 997% 
Mens vy. L. A. & S. Li. R., 36 WU. 292102) Pe: 


Grow v. O. S. L. R. Co., 47 U. 26; 150 P. 970. 


Utah A. C. M. v. ’ i ; 
P. bua. Boyle, etc., 48 U. 523; 136 


_The supreme court may reverse a former de- 
cision in a case where the weight of authority 
1S against such decision, and it is apparent 


that injustice will be done in all cases of like 
- character, and where the court is not a court 
of last resort. 

U.S. v. Elliot, 12 U. 119; 41 P. 720. 

_ Where plaintiff was awarded damages but 
denied injunction, and appeals from the re- 
fusal to grant the injunction, and the appellate 
court decides such refusal to be error, and re- 
verses the judgment, defendant is not entitled 
to a new trial on the question of damages, as 
the judgment for damages is res judicata. 

Coombs v. Salt Lake & Ft. D. Ry. Co., 11 U. 
137; 39 P. 503. 

No appeal lies from judgment of district 
court in substantial compliance with mandate 
of appellate court. 

Krantz v. R. G. W. Ry., 18 U. 1; 43 P. 623. 

First Nat. Bank of Hailey v. Lewis, 13 U. 
507; 45 P. 890. 

People’s B. L. & S. Ass’n v. Fowble, 18 U. 
206; 55 P. 57. 

Fenton v. S. L. County, 4 U. 466; 11 P. 611. 

The decision of an appellate court constitutes 
the law of the case only as to such questions 
as were necessarily involved in such decision, 
and were presented to the court and expressly 
or impliedly decided. 

Herriman Irr. Co. v. Keel, 25 U. 96; 69 P. 719. 

Where a case is reversed and a new trial 
ordered without any restrictions or limitations, 
the entire case is reopened, and the parties 
hold the same relative positions with respect 
to the introduction of evidence, burden of 
proof, etc., as if the case had never been tried. 

Church v. Watson, 27 U. 538; 76 P. 706. 


The decision of the supreme court on appeal 
from a judgment denying a motion for new 
trial based on the ground of the misconduct 
of the jury is res judicata on a subsequent ap- 
plication for a new trial based on the same 
ground, though the affidavits supporting the 
second motion show more in detail the miscon- 
duct complained of. 

State v. Mortensen, 27 U. 16; 74 P. 120, 350. 


The duty of a trustee to account for all funds 
received by him, including the proceeds of a 
mortgage sale to him of a part of the trust 
property, having been determined in a prior 
action, the decision is res judicata in a sub- 
sequent action against him by other cestui 
que trust in so far as it related to his duty to 
account to them with respect to the same 
funds. 

Felkner v. Dooly, 27 U. 350; 75 P. 854. 

A judgment is conclusive not only as to mat- 
ters actually determined, but also as to every 
other matter which might have been litigated 
between the parties as part of the subject in 
controversy, but which was omitted from the 
case by negligence, inadvertance, or accident. 

Peay v. Salt Lake City, 11 U. 331; 40 P. 206. 

Everill v. Swan, 20 U. 56; 57 P. 716. 

The fact that the finding in the former action 
quieting title to the crusher and motor in the 
defendant went beyond the allegations of de- 
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fendant’s answer in the instant case is imma- 
terial, and in no way affects the question of res 
adjudicata, 

Jeremy etc. v. Mellen, 50 U. —; 165 P. 791. 

The decision of the supreme court that a 
certain defendant is not liable in an action 
for personal injuries controls that 
on a subsequent appeal. 
tt ea v. Daly-Judge M. Co., 46 U. 92; 148 

A decision affirming a judgment is of no 
controlling force in a subsequent case as to 
any question involved, but not argued or pre- 
sented, and left unnoticed or not passed on by 
the court. 

Salt Lake Inv. Co. v. O. S. L. R. Co., 46 U. 
203; 148 BP. 439. 

Where the supreme court, on a prior appeal 
from a judgment dismissing a counterclaim, de- 
cided that the judgment was final and appeal- 
able, it also necessarily decided that the case 
was divisible, and that the judgment dismiss- 
ing the counterclaim was independent of the 
case named in the original complaint. 

ae Central v. Mammoth, 36 U. 364; 104 
Led sissy, 


DISCRETION OF LOWER COURT: 


As to amendments, pleadings, etc., § 6620, 
and note. 


The supreme court may not exercise the dis- 
cretion which the lower court should have exer- 
cised in granting a new trial, and where the 
trial court has refused a new trial, the supreme 
court may only look to the evidence to as- 
certain whether any substantial evidence sup- 
ports the verdict. 

James v. Robertson, 39 U. 414; 117 P. 1068. 


It is within the discretion of the lower court 
to submit or refuse to submit particular ques- 
tions of fact to the jury, and error therein 
cannot be imputed without a showing of abuse 
of discretion. 

Prye v. Kalbaugh, 34 U. 306; 97 P. 331. 


In the absence of an abuse of discretion the 
denial of a motion for new trial will not be dis- 
turbed on appeal. 

Lancino v. Smith, 36 U. 462; 105 P. 914. 


Ruling of the trial court allowing amend- 
ments will not be disturbed except for abuse 
of discretion. 

Benson v. O. S.\. R. Co., 935. UW. 24199 Bs 
1072. 

Denial of motion for continuance on the 
ground of absence of witness will not be dis- 
turbed on appeal, unless an abuse of the dis- 
eretion of the court appears. 

Lancino v. Smith, 36 U. 462; 105 P. 914. 

It is within the discretion of the trial court 
to permit a witness to examine an instrument 
before testifying whether his alleged signature 
to it is genuine. 

Fee v. National Bank of Republic, 37 U. 28; 
1065. -bi7. 


question 


(3304x.) May reverse, affirm, or modify. Remittitur. Decision 


in writing. The court may reverse, affirm, or modify any order or judgment 
appealed from, and may, in case the findings are incomplete in any respect, 
order the court from which the appeal is taken to add to, modify, or complete 
the findings, so as to make the same conform to the issues presented and the 
facts as the same may be found to be by the trial court from the evidence, and 
may direct the trial court to enter judgment in accordance with the findings 
when corrected as aforesaid, or may direct a new trial, in any case, or further 
proceedings to be had. Its judgments or orders must be remitted to the court 
from which the appeal is taken. The decisions of the court shall be given in 
writing; and in giving a decision, if a new trial is granted, the court shall 
pass upon and determine all the questions of law involved in the case pre- 
sented upon such appeal and necessary to the final determination of the case. 
Any justice dissenting may give the reasons thereof in writing over his sig- 


nature, and file the same in the case. 


Decisions to be in writing and filed, Con. art 
8, sec. 25. ; 
Shall prepare a syllabus of all points adjudi- 


cated, Con. art. 8, sec. 26. : 
Review by supreme court in equity cases and 
in cases at law, note to ‘Con. art. ‘8, sec. 19. 


R. S. 98, § 655; ’07, p. 260. 


Jurisdiction of supreme court, Con. art. 8, 
secs. 4, 9. . 

Decisions on record on appeal, presumptions, 
etc., note to § 6997. f 

Remittitur to lower court within thirty days, 
§ 7013. 
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Appeals lie to supreme court from final judg- 
ments only, Con. art. 8, sec. 9, and note. 

Sufficiency of findings to support judgment, 
note to § 6829. 

Instructions to jury, generally, note to § 6802, 
exceptions to same, note to § 6806. 

Judgment roll, how made up, § 6867, and 
note. 

The supreme court is the exclusive judge of 
its own jurisdiction. 

First Nat. Bank v. Lewis, 13 U. 507; 45 P. 
890. 

It is not necessary or usual for the supreme 
court to pass upon each and every question 
raised on appeal when the case is reversed. It 
is sufficient to pass upon and determine such 
questions raised on the appeal as are necessary 
to the final determination of the case. 

Wright v. S. P. Co., 15 U. 421; 49 P. 309. 


MODIFICATION OF JUDGMENTS, ETC.: 


Supreme court may modify judgments. 
vale Lake City v. Colladge, 13 U. 522; 45 P. 


$91. 

First Nat. Bank of Hailey v. Lewis, 13 U. 
507; 45 P. 890. 

Having all the evidence before it, court may 
modify decree as seems just, irrespective of 
findings below. 

Salina Creek Irr. Co. v. Salina Stock Co., 7 
W.. 456; 27.2. 578. 

Paragoonah F. & C. Co. v. Edwards, 9 U. 477; 
35 P. 487. 

Findings and decree as to water rights not 
sufficiently specific will be set aside or modi- 

d 


fied. 

Nephi Irr. Co. v. Vickers, 15 U. 374; 49 P. 301. 

Same case, 20 U. 310; 58 P. 836. 

Lost Cr. Irr. Co. v. Rex, 26 U. 485; 73 P. 660. 

Smith v. Phillips, 6 U. 376; 23 P. 982. 

Holman v. Pleasant Grove, 8 U. 78; 30 U. 72. 

The opinion of a justice concurring in the re- 
versal of judgment for plaintiff held to have 
necessarily concurred in the affirmative judg- 
ment for defendant. 

Mountain L. M. Co. v. Midway Irr. Co., 47 U. 
S71; 154 P. 584. 

Where the evidence in an action to determine 
the right to certain waters is conflicting and 
insufficient upon which to base a decree, the 
cause will be remanded with directions to the 
trial court to permit the introduction of addi- 


tional evidence in order to determine definitely 


the rights of the parties. 
* Nephi Irr. Co. v. Vickers, 20 U. 310; 58 P. 836. 

Same case, 15 U. 874; 49 P. 301. 

Immaterial findings may be set aside and 
others modified and judgment allowed to stand. 

Conner v. Raddon, 16 U. 148; 52 P. 764. 

The supreme court has power to order judg- 
ment entered for plaintiff on the demurrer in 
the court below. 

Gammon v. Bunnell, 22 U. 421; 64 P. 958. 

Fenton v. S. L. County, 4 U. 466; 11 P. 611. 

Findings that are inconsistent with each 
other, and against the pleadings and the pre- 
ponderance of the evidence, will be set aside 
on appeal. 

Sandberg v. Victor M. Co., 44 U. 1; 66 P. 360. 

In a law case the supreme court is not au- 
thorized to find facts or to draw deductions 
from them, and treat as found that which 
might have been found. 

Mitchell v. Jensen, 29 U. 346; 81 P. 165. 

In an equity case, where findings and decree 
were against the weight of the evidence, case 
remanded with directions to adopt findings and 
decree proposed by appellant. 

Nephi Irr. Co. v. Vickers, 29 U. 315; 81 P. 144. 

Copper Globe M. Co. v. Allman, 23 U. 410; 64 
P. 1019. 

Under this section, as amended in 1907, if the 
trial court fails to find upon all material is- 
sues, the appellate court may remand case 
with directions to trial court to make complete 
findings and enter judgment thereon. (Dis- 
tinguishing Dillon Imp. Co. v. Cleaveland, 32 U. 
LSSor. .6U0s) 

Everett v. Jones, 32 U. 489; 91 P. 360. 

Utah Ass’n Credit Men v. Home Fire Ins, 
Co., 36 U. 20; 102 P. 631. 

A judgment entered according to such a di- 
rection is appealable. 

Id. 

Where plaintiff's actual damages were cer- 
tain and ascertainable, amounting to $54.60, 
and he was erroneously permitted to recover 
exemplary damages and the verdict called for 
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$854.60, the court on appeal would not reverse 
the judgment unconditionally, but will affirm 
it for $54.60 conditioned on remittitur of $800. 

Rugg v. Tolman, 39 U. 295; 117 P. 54. 

Where a judgment is reversed, and it is ap- 
parent from the entire record that plaintiff can- 
not make a proper case for relief under the 
facts as set forth in the complaint, nor under 
any proper amendment thereof, the lower 
court will be directed to dismiss the action. 

Jones v. Bonanza M. Co., 32 U. 489; 91 P. 
273. 

Where, in an equity case, it appears that the 
lower court erroneously overruled a demurrer 
to the complaint, and that if the demurrer had 
been sustained the complainants would prob- 
ably have amended their complaint to permit 
the introduction of evidence sustaining their 


claim, the supreme court, instead of making or_ 


directing findings for a judgment for appellant, 
will remand the case for another trial. 

Farr v. Wheelwright C. Co., 49 U. 274; 163 
En 20605 : 

Where the supreme court is satisfied that 
the findings are clearly against the evidence, 
or that the presumption of their correctness 
has been overcome by the record, it must make 
or direct findings according to the evidence 
and the law applicable thereto. 

Little v. Stringfellow, 46 U. 576; 151 P. 347. 

Where findings are uncertain and insufficient, 
the supreme court may remand case with in- 
structions to vacate findings and judgment, to 
make findings of fact on all issues, and to 
make conclusions of law on the facts so found, 
and to enter judgment accordingly. 

Utah Ass’n of Credit Men v. Home Ins. Co., 
36 U. 20; 102 P. 631. 

In an equity case, the supreme court may 
try the case de novo on the record, and make 
or direct the necessary findings before any 
question of law can be considered or con- 
clusion reached either on the law or facts. 

Doe v. Doe, 48 U. 200; 158 P. 781. 

Where inadmissible evidence was received in 
an action for damages, the judgment will be 
reversed, notwithstanding there is evidence to 
support the verdict. 

Cleary v. Shand, 48 U. 640; 161 P. 453. 


A judgment in favor of defendant upon its © 


counterclaim for conversion will be reversed 
without remand, where evidence is not suffi- 
cient to sustain it, and the judgment was ren- 
dered in obedience to an erroneous instruction, 
and where the verdict on a previous trial, when 
the evidence was the same but no such in- 
struction was given, was in favor of plaintiff. 

Utah Foundry Co. v. Utah Gas & Coke Co., 
CVA OR Ipkiecieaae, hile: 


Where the lower court held that the evidence 
of defendant was immaterial and struck it 
out and thereupon plaintiff did not cross-ex- 
amine, the court upon reversing the ‘case 
should not enter the judgment but should re- 
mand it for new trial. 

Thomson v. Reynolds, 51 U. —; 174 P. 164. 


Where it appears, in an action at law, that 
the plaintiff is not entitled to any damages 
for breach of contract, the supreme court, on 
reversing judgment, will not remand the case 
for a new trial, but will direct its dismissal. 

Depp v. Hichards, 43 U. 332; 135 P. 98. 


Where the evidence did not establish a me- 
chanic’s lien, but would support a judgment 
for a specified sum, the court, on appeal, will 
not enter judgment where claimant may be 


able to establish a lien, but will remand the- 


case for a new trial. 

Hathaway v. United Tintic Co., 42 U. 520; 
132 P. 388. 

Greenhalgh v. United Tintic Co., 42 U. 524; 
132 P. 390. 


The supreme court will not finally determine 
the rights of parties where the issues raised 
were not disposed of in the court below, and 
een Wee heard thereon. 

runswic ealty Co. v. University Inv. . 
43 U. 75; 1384 P. 608. if rey 


Where judgment was reversed and a new 
trial directed, without explicit directions being 
given, the case stands in the lower court as 
it did before the first trial, and the lower court 
may allow amendments except such as would 


open questions adjudicated by the appeHate : 


court. 
Larsen v. Gasberg, 43 U. 203; 134 P. 885. 


~ hy 


i 


— In a suit to enjoin the collection of an im- 


provement assessment in which the trial court 
refused all relief, and it appears that only a 
portion of the tax was valid, and the record 
does not sufficiently show on appeal what por- 


- tion of the tax is valid, the appellate court, on 


reversing the case, will not order new trial, 
but will remand to ascertain the extent to 
which the tax is invalid and should be en- 


. joined. 


em v. Ogden City, 49 U. 555; 164 P. 


After two appeals had previously been taken 
and four juries had passed on the facts and 
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found in the plaintiff’s favor, judgment will 
not be interfered with unless defendant has 
been prejudiced in some substantial right dur- 
ing progress of trial or in submission of case 
to jury. 

Tyng v. Constant-Loraine Inv. Co., 50 U. —; 
165 P. 509. 

Where it was more convenient to make and 
enter conclusions of law in the district court, 
the supreme court will do no more than indi- 
cate and direct what the findings, conclusions 
of law, and judgments shall be, and remand. 

Wheelwright v. Roman, 50 U. —; 165 P. 513. 


(3305.) Netice of appeal; filing; service; undertaking within five 
_ days. Undertaking not required, when. 


An appeal is taken by filing with the 


clerk of the court in which the judgment or order appealed from is entered a 


vi 


“notice stating the appeal from the same, or some specific part thereof, and 


serving a similar notice on the adverse party or his attorney. The order of 
service is immaterial, but within five days after service of the notice of appeal 
an undertaking shall be filed or a deposit of money be made with the clerk, as 
hereinafter provided, or the undertaking be waived in writing by the adverse 
_ party ; provided, that where the appellant makes and files with the clerk of the 
‘court from which the appeal is taken an affidavit in the form set out in 
- § 2577, no bond on appeal shall be required; and where such affidavit is filed, 
the clerk of the court from which the appeal is taken shall certify that the ap- 
pellant has made and filed an affidavit as provided for in § 2577. 


Gale@e Civesad:,5° 940F., 

Appeal taken within six months, § 6991. _ 

Imperfect appeal may be cured by permis- 
sion, § 7011. . : 

Notices, and filing and service of papers, §§ 
7024-7032. 
Record as made in court below, note to § 
4, 

When executors, ete., need not give bond on 
appeal, § 7005, and note. 

- Time to file undertaking may be extended, § 
70238. 

- Where findings only show service of notice of 
appeal from inferior court, it will be sufficient 
as against collateral attack. 

Kinney v. Lewis, 2 U. 512. 

One notice and undertaking only are re- 
quired on appeal from judgment and order 
denying new trial in same case. 

Mount v. Simons, 3 U. 230; 5 P. 563. ? 

Judgment on appeal from probate court is 
not binding on parties who are not made such 
in the appellate court. 

inure Gibbs, 4 Ui. 97%5"6 Ps. 525. . 

Appeal will be dismissed where record fails 
to show service of notice. 

Voorhees v. Manti City, 138 U. 435; 45 P. 
564. 

That the notice of appeal shows an attempt 
thereby to appeal from the order overruling 
motion for new trial is immaterial if the no- 


tice is otherwise sufficient, as such part is 


mere surplusage. 
Lyon v. Mauss, 31 U. 283; 87 P. 1014. 
An appeal on a pauper oath is constitutional. 
Bddington v. Union Portland Cement Co., 


42 U. 274; 180 P. 243. 


Sheppick v. Sheppick, 44 U. 131; 138 P. 1169. 

Where a pauper oath is filed on appeal, type- 
written abstract and brief may be filed. 

Dunn v. S. L. & Ogden Ry. Co., 47 U. 187; 

nl 423 yes , 
E the insertion of the wrong date of rendi- 
tion of the judgment does not vitiate the ap- 


Je 
P Price v. Western L. & S. Co., 35 U. 379; 
LOOMED, WO Te 


Where the court makes an allowance to 
the defendant on his counterclaim and renders 
judgment for the plaintiff for the balance due, 
plaintiff’s notice of appeal from the specific 
part of the judgment entered therein, wherein 
¢he court on the counterclaim entered judg- 
ment in favor of the defendant and deducted 
the sarne from the pee dug: athe suffi- 

t, as there is only one judgment. 
cies Nevada eae Co. v. Keith-O’Brien, 

Weil 2e lS Onde do. 

E Where the plaintiff appealed from only so 


much of the judgment as decreed @ lien upon 


Am’d 99, p. 83. 


the land against her, the defendants merely 
assigning cross-errors thereon, the main judg- 
ment for cancellation of the deed could not 
be disturbed on appeal. 

Rosenthyne v. Matthews-McCulloch Co., 50 
U. —; 168 P. 957. 


ADVERSE PARTIES, ETC.: 


Appeal dismissed for failure to serve all ad- 
verse parties with notice. 

Com) Nat.) Bank, v.. U;../S: Sav. Co.) 137 ur. 
189; 44 P. 1048. 

Rache v. Stanley, 15 U. 814; 49 P. 648. 

Stephens v. Stevens, 27 U. 261; 75 P. 619. 

Nelden Judson Co. v. Com’l Nat. Bank, 31 
U. 42; 86 P. 498. 

Grate Sse iC Or mod Oni 2 960180 Wel OO 
eer Bros. v. Skliris, 34 U. 358; 98 P. 

Where in a water case various defendants 
owned separate, not joint interests, and the 
judgment was several not joint, failure to join 
al of the defendants in an appeal is not 
atal. 

Gunnison Irr. Co. v. Gunnison High Canal 
Cor, SLAW 3) 174 Pie 852) 

Where there is a joint judgment against two, 
and only one appeals, if the other is not 
served with notice, the appeal must be dis- 
missed. 

Mallettive aVelies Motor Car iCony 50) Ue —=s 
164 P. 877. 

The supreme court is bound by the record 
as certified, and the service of notice of appeal 
on the attorneys of record is conclusive, even 
though they filed no pleadings. 

Walker Bros. v. Skliris, 34 U. 853; 98 P. 
114 


In an action in rem notice must be served 
on adverse party, even though he is a non- 
resident, and service of summons was by pub- 
lication. 

Allen v. Garner, 45 U. 39; 1438 P. 228. 

The filing and service of notice of appeal 
within the time required by law is essential to 
elothe the supreme court with jurisdiction. 
Consent cannot confer jurisdiction. 

Anderson vy. Halthusen Merce. Co., 30 U. 381; 
S3E See 0e 


Adverse party herein means every party to 
the action, however brought in, whose inter- 
ests require that the order, decree, or judg- 
ment appealed from be sustained. 

Com Nat.) Bank v.. U.S. Say. LL. & B. Co,, 
138 U. 189; 44 P.. 10438. 

Rache v. Stanley, 15 U. 314; 49 P. 648. 

On appeal by one of three defendants from 
an order overruling motion to set aside a judg- 
ment as to himself, it is not necessary to serve 
notice on those not appealing, when they con- 
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cede it correct as to themselves but not as to 
him. In that case, under § 3636, C. L. U. 
1888, they cannot be regarded as adverse 
parties. 

Blyth & Fargo Co. v. Swenson, 15 U. 345; 
49 P. 1027. 


‘Co-defendants not served with notice of ap- 
peal may waive same in writing and consent 
to jurisdiction of appellate court. 

Works v. Samuelson, 16 U. 119; 51 P. 150. 


Provided such waiver be filed within the time 
an appeal may be taken. 
Allen v. Garner, 45 U. 39; 143 P. 228. 


Where additional parties were made defend- 
ants, and findings and decree recited that 
judgment could be entered against them for 
excess required to be paid by original defend- 
ants, on application to the court, they were 
adverse parties under this chapter, providing 
for service of notice of appeal on adverse 
parties. 

Stephens v. Stevens, 27 U. 261; 75 P. 619. 


All defendants who are made parties and 
served, and against whom judgment is had, 
are adverse parties who must be served with 
notice of appeal. 

CGrittinuyoe COs ol Wi mol0 no. etem LOO L. 


An assignment of judgment, under provisions 
of this section, does not abate the action, 
but the same may be carried on in the name of 
the original party, or the court may allow 
substitution of the transferee, but, until sub- 
stitution has actually been made, a notice of 
appeal may be served on the judgment creditor. 

Schroeder v. Pratt, 21 U. 176; 60 P. 512. 
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are shown to have no interest, are not neces- 
sary parties to an appeal. , 
Plough v. Nelson, 49 U. 35; 161 P. 1134. 
A contractor who defaulted in a mechanic’s 
lien case need not be joined in an appeal. 
Langton Lime & Cement Co. v. Perry, 48 
Wipe ny IGG) ies 28). 
Langton Lime & Cement Co. v. Smith, 48 U. 
IPAS SUR ee, 2). 


UNDERTAKING: 


Failure to file undertaking or make deposit 
within time hereunder renders appeal a nul- 
lity, and its dismissal imperative. Sec. 3650, 
Cc. L. 1888, has no application. ' 

Cook) ve ONS: ar Co. ie 4G eee or 


Dismissal for failure of sureties to justify. 
Pratt v. Jarvis, 8 U. 5; 28 P. 869 


Prior to amendment of this section in 1899, 
the filing of an affidavit of poverty, under §§ 
2576, 2580, relieved the necessity of advancing 
officers’ fees which belong to the state, but not 
the filing of an undertaking on appeal. 

Hoagland v. Hoagland, 18 U. 304; 54 P. 978. 

Benson v. Anderson, 9 U. 154; 33 P. 691. 


The undertaking is filed for the benefit of the 
respondent, and is a right which he may 
waive. 

Id. 

The clerk’s certificate that an undertaking on 
appeal in due form has been properly filed, 
is conclusive. 

Hathaway v. United Tintic Mg. Co., 42 U. 
520; 1382 P. 388. 

Greenhalgh v. United Tintic Mg. Co., 42 U. 
524+ 132 P5390. Fs 


Defendants disclaiming all Interest in the 
subject matter, or who did not answer and 7011, and note. 


6997. (3306.) Requisites of undertaking. The undertaking on appeal 
must be in writing, and must be executed on the part of the appellant, by at 
least two sureties, to the effect that the appellant will pay all damages and 
costs which may be awarded against him on the appeal, or on a dismissal 
thereof, not exceeding $300; or that sum must be deposited with the clerk 
with whom the judgment or order was entered, to abide the event of the 


appeal. 

Cala@.nCiva Py, S04k. 

Sureties on undertaking are liable though ap- 
peal dismissed because undertaking not filed 
in time. 

Pratt v. Gilbert, 8 U. 54; 29 P. 965. 

Undertaking need not be signed by appel- 
lant, he being already bound by judgment. 

Butterfield v. Mountain Ice Cold Storage Co., 
Pi 1942089 PP. 824; 


6998. (3307.) Undertaking on appeal from money judgment. If the 
appeal be from a judgment or order directing the payment of money, it does 
not stay the execution of the same, unless a written undertaking be executed 
on the part of the appellant by two or more sureties, to the effect that they 
are bound in double the amount named in the judgment or order; that if the 
judgment or order appealed from, or any part thereof, be affirmed or the ap- 
peal be dismissed, the appellant will pay the amount directed to be paid by 
the judgment or order, or the part of such amount as to which the judgment 
or order is affirmed, if affirmed only in part, and all damages and costs which 
may be awarded against the appellant upon the appeal, and that if the appel- 
lant does not make such payment within thirty days after the filing of the 
remittitur from the supreme court in the court from which the appeal is 
taken, judgment may be entered on motion of the respondent, in his favor 
against the sureties, for such amount, together with the interest that may be 
due thereon, and the damages and costs which may be awarded against the 
appellant upon the appeal. If the judgment or order appealed from be for a 
greater amount than $2,000, and the sureties do not state in their affidavits 
of justification accompanying the undertaking that they are each worth the 
sum specified in the undertaking, the stipulation may be that the judgment 
to be entered against the sureties shall be for such amounts only as in their 
affidavits they may state they are severally worth, and judgment may be en- 
tered against the sureties by the court from which the appeal is taken, pursu- 


When new undertaking may be filed, §§ 7004, 


An undertaking is sufficient as an undertak- 
ing on appeal, where its terms are broad 
‘enough to constitute it such, though they are 
also broad enough under § 6998, and it is for 
a greater amount than required by § 6997. 

Peale v. Clark, 50 U. —; 166 P. 981. 


ant to the stipulations herein designated. When the judgment or order ap- 
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pealed from is made payable in a specified kind of money or currency, the 
judgment entered against the sureties upon the undertaking must be made 
payable in the same kind of money or currency. 


Cal. C. Civ. P., § 942, Undertaking may be in one or in several in- 

Qualifications of sureties generally, § 7223. struments, § 7002. 

Receiver may be appointed to preserve prop- When undertaking is or becomes insufficient, 
erty pending an appeal, § 6764. §§ 7004, 7011. 


Dismissal for failure to file undertaking, note When undertaking on appeal not required, 
to § 6996. § 6996. 


6999. (3308.) Id. When judgment directs delivery of personal prop- 
erty, etc. If the judgment or order appealed from direct the assignment or 
delivery of documents or personal property, the execution of the same cannot 
be stayed by appeal unless the things required to be assigned or delivered be 
placed in the custody of such officer or receiver as the court or the judge 
thereof may appoint, or unless an undertaking be entered into on the part of 
the appellant, with at least two sureties, and in such amount as the court or 
the judge thereof may direct, to the effect that the appellant will obey the 
order of the appellate court upon the appeal. 

iei.C: Civ. BP: $943. 

7000. (3309.) Id. When judgment directs conveyance. If the judg- 
ment or order appealed from direct the execution of a conveyance or other 
instrument, the execution of the same cannot be stayed by the appeal until 
the instrument is executed and deposited with the clerk with whom the judg- 
ment or order is entered, to abide the judgment of the appellate court. 


Gal.-C. Civ. BP... '§ 944: 
When judgment directing conveyance not complied with, § 6960. 


7001. (3310.) Id. When judgment directs sale or possession of real 
property. If the judgment or order appealed from direct the sale or delivery 
of possession of real property, the execution of the same cannot be stayed 
unless a written undertaking be executed on the part of the appellant, with 
two or more sureties, to the effect that during the possession of such property 
by the appellant, he will not commit, or suffer to be committed, any waste 
thereon, and that if the judgment be affirmed or the appeal dismissed, he will 
pay the value of the use and occupation of the property from the time of the 
appeal until the delivery of the possession thereof and of any waste com- 
mitted thereon, pursuant to the judgment or order, not exceeding a sum to be 
fixed by the judge of the court by which the judgment was rendered or order 
made, and which must be specified in the undertaking. When the judgment 
is for the sale of mortgaged premises, and the payment of a deficiency arising 
upon the sale, the undertaking must also provide for the payment of such 


deficiency. 
CaleiC ew Civan bs) 8) 045". same, is one directing delivery of possession 
Judgment giving plaintiff certain water, and of real property under this section. 
restraining defendant from taking or using Elliot v. Whitmore, 10 U. 238; 37 P. 459. 


7002. (3311.) Id. May be in one or several instruments. The under- 
takings prescribed by the foregoing sections may be in one instrument or 
several, at the option of the appellant. 

Cal. C. Civ. P., § 947. 

7003. (3312.) Exception to sureties. Justification. Failure. Deposit. 
The adverse party may except to the sufficiency of the sureties to the under- 
takings mentioned in this chapter at any time within ten days after the filing 
of such undertakings ; and, unless they or other sureties, within ten days after 
the appellant has been served with notice of such exception, justify before a 
judge of the court below, or clerk thereof, upon five days’ notice to the re- 
spondent, of the time and place of justification, execution of the judgment, 
decree, or order appealed from is no longer stayed. In all cases where an 
undertaking is required on appeal by the provisions of this chapter, a deposit 
in the court below of the amount of the judgment appealed from and such 
additional amount as the court may order, and the $300 in addition, is equiv- 
alent to filing the undertaking. In all cases the undertaking or deposit may be 
waived by the written consent of the respondent. 


Cal Cr Give, shane. 945". under § 3660, C. L. 1888, appeal must be dis- 
Qualifications of sureties generally, § 7223. missed. d ; Be 
Where sureties fail to justify within time Pratt v. Jarvis, 8 U. 5; 28 }. 869, 


FB bt, ; , : ae 
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7004. (3312x.) Id. When undertaking is or becomes insufficient. In 


proceedings on appeal from 
is or becomes insufficient, or w 


in form or in amount, the appellate court, on motion, 


any court, y sui [ : 
hen such undertaking is or becomes insufficient 


when any surety on the undertaking 


may order a new and 


sufficient undertaking to be filed. On failure to comply with such order, such 


appeal may be dismissed, in the discretion of the court. 


07, p. 229. 


When a new undertaking may be filed, note to § 7011. 


7005. (3313.) Effect of stay. 
from giving bond. Attachment not 


Court may relieve administrator, etc., 
continued, unless. 


Whenever an appeal 


is perfected, as provided in the preceding sections of this chapter, it stays all 


further proceedings in the court below, 


upon the judgment or order appealed 


from, or upon the matter embraced therein, and releases from levy property 
which has been levied upon under execution issued upon said judgment ; but 


the court below may proceed upon any other matter embraced in the action 
and not affected by the order appealed from. The court below may, in its 
discretion, dispense with or limit the security required by this chapter, when 
the appellant is an executor, administrator, trustee, or other person acting in 
another’s right. An appeal does not continue in force an attachment, unless 
an undertaking be executed and filed on the part of the appellant, by at least 
two sureties, in double the amount of the debt claimed by him, that the ap- 


pellant will pay all costs and damages 
reason of the attachment, in case the 


tained or the appeal be dismissed. 

Cal..C. Civ. P., § 946%. 

Provision hereof that court may dispense 
with undertaking in certain cases does not 
embrace action brought by collector in his 
own right for delinquent taxes. 

Crismon v. Bingham C. &. C. F. Ry. Co., 3 U. 
249; 2 P. 208. 

An administrator who has been removed and 
his letters revoked by the probate court could 
appeal under rule 24 of the supreme court, 
without filing any undertaking on appeal. 

Uebel v. Maltese, 2 U. 430. 

The supreme court rule 24 (9 U. 521) provid- 
ing that an administrator who has given an 
official bond may appeal without giving an ad- 
ditional undertaking, does not apply to a case 
where the sureties have been discharged before 
the appeal is taken. (For former opinion see 
11 U. 421; 40 P. 705.) 

Wells v. Kelley, 12 U. 487; 42 P. 1133. 

Bond covers rents and profits pending appeal. 

Tarpey v. Sharp, 12 U. 383; 43 P. 104. 

Where the appellant had sued out a writ of 
error, and filed a supersedeas bond, and had 
taken all the steps necessary to remove the 


7006. 


which the respondent may sustain by 
judgment of the court below be sus- 


cause to the U. S. supreme court; held, that 
the territorial supreme court had not lost 
jurisdiction to remit its judgment to the lower 
court. 

Openshaw v. Utah & Nevada Ry. Co., 6 U. 
2687021 PL 999; 

Perfecting an appeal and giving a _ super- 
sedeas bond in a case where an injunction has 
been granted does not nullify decree or sus- 
pend injunction. 

Bullion-Beck & Champion M. Co., v. Eureka 
NEADS ANG (Oy yal (We bak. GIBS eds aires 

Elliot v. Whitmore, 10 U. 238; 37 P. 459. 

But appeal in a water case from decree di- 


. viding waters of a stream and enjoining de- 


fendant from taking more than his share, when 
the court has refused to suspend such injunc- 
tion pending the appeal, does not deprive lower 
court of jurisdiction to punish as contempt 
violation of such injunction. 

Ex parte Whitmore, 9 U. 441; 35 P. 524. 

Upon appeal an attachment will not continue 
in force unless appellant files a separate bond 
therefor. 

Wells v. Loofbourow, 49 U. 200; 162 P. 375. 


(3314.) Undertaking where judgment directs or prohibits partic- 


ular act. Stay. If the judgment appealed from directs or prohibits the doing 
of any particular act or thing, and no express provision is made by statute in 
regard to the undertaking to be given on appeal therefrom, the execution 
thereof shall not be stayed by an appeal therefrom, unless an undertaking be 
entered into on the part of the appellant, in such sum as the court or judge 
shall direct, and by at least two sureties, to the effect that the appellant will 
pay all damages which the opposite party may have sustained by the not do- 
ing or the doing of the particular act or thing directed to be done or prohibited 


from being done by the judgment appealed from, and to such further effect as 


the court or judge shall, in discretion, direct. 
Wis., S. & B. An. S. (1889) § 3059*. 
A judgment revoking a liquor license, being 


: s : : 
self-executing, an appeal therefrom does nct upersedeas bond is not given. 


In re Grant, 44 U. 386; 140 P. 226. 

7007. (3315.) No stay in case of usurpation of office. Sale of perishable 
property. Where the defendant is adjudged guilty of usurping, intruding into 
or unlawfully holding public office, civil or military, within fis state the exe- 
cution of the judgment shall not be stayed by an appeal. Where the fad Hr it 
appealed from directs the sale of perishable property and aroceanaes —- 


stayed, the court may order the property to be sold and the proceeds thereof 


to be deposited, t i i 
oe ee the judgment of the appellate court. 


Suspend it or stay its force, at least where a 


4 . ¥) 
7377 cement of ouster not stayed by appeal, § 


ae Oe ee. 


or” 
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_ 


: 
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y 
7008. (3316.) Appeal perfected. Papers sent. Upon an appeal being 
perfected, the clerk of the court from which the appeal is taken shall, at the 
expense of the appellant, forthwith transmit to the supreme court the papers 
constituting the record on appeal. The court may, however, for good cause 
shown, direct copies to be sent in lieu of the originals. The clerk shall also, 
in all cases, transmit to the supreme court the notice of appeal, together with 
a certificate of the clerk that an undertaking on appeal, in due form, or a stip- 
ulation of the parties waiving an undertaking, or an affidavit under § 2577, 
has been properly filed; and he shall annex to the papers so transmitted a 
certificate under his hand and the seal of the court from which the appeal is 
taken, certifying that they are the original papers, or copies, as the case may 
be, and that they are transmitted to the supreme court pursuant to such ap- 
peal. No further certificate or attestation shall be necessary. 

Amd ’99, p. 84; ’03, p. 186. 
Wis., S. & B. An. S. (1889) § 3050*. What constitutes record on appeal, § 6992. 
7009. (3317.) Id. Dismissal for failure to file transcript in thirty days. 

If the appellant shall fail to cause such papers to be transmitted and filed in 
the supreme court within thirty days after the perfecting of the appeal, the 


appeal may be dismissed on motion of the respondent. 


Cal. C. Civ. P., § 954*. See Sup. (1895) p. 28. 
Costs on dismissal, §§ 6860, 7042. 
Assignments of error, note to § 6994. 


DISMISSAL FOR FAILURE TO FILE: 


Extension of time to settle bill does not ex- 
tend time to file transcript. 
Butter v. Lamson, 29 U. 4389; 82 P. 473. 

Dismissal for failure to file transcript within 
thirty days. 

Butter vy. Lamson, 29 U. 439; 82 P. 473 

Howell v. Clark, 16 U. 410; 52 P. 631. 

A failure to file the transcript or the briefs 
in accordance with the rules of the supreme 
court is cause for dismissal. 
ee Com’!] Bank v. Morgan, 9 U. 369; 36 P. 
Borlase v. Morgan, 9 U. 370; 36 P. 633. 
Bailey v. Stevens, 9 U. 370; 36 P. 633. 
Bonesteel v. Fairchild, 9 U. 371; 36 P. 633. 
Emerick v. Ogden City, 9 U. 372; 36 P. 633. 
Corinne Mill Co. v. Johnston, 5 U. 147; 13 


he 

Smith v. Fisher, 3 U. 24; 5 P. 545. 

Unless satisfactory showing of reasonable 
diligence be made. 

Corinne Mill Co. v. Johnston, 5 U. 147; 13 
azemilrG 

Where a transcript is not filed until nearly 
eight months after settlement of the bill of 
exceptions, appeal will be dismissed. 

State v. Grisolio, 49 U. 195; 162 P. 613. 


DISMISSAL OF APPEAL GENERALLY: 


Appeal on judgment roH, note to § 6994. 

Imperfect appeal may be cured, § 7011. 

Appeals dismissed because not taken in time, 
note to § 6991. 

Dismissal for failure to serve notice on all 
adverse parties, note to § 6996. 

Dismissal for failure to file undertaking, etc., 
notes to §§ 6996, 7003, 7004. 

When new undertaking may be filed, § 7004, 
and note to § 7011. 

Motion to dismiss must be based on all 
grounds then existing therefor; grounds not 
specified are waived. 

Stevens v. Higginbotham, 6 U. 341; 23 P. 
757. ; : 

When motion to dismiss appeal is denied, the 
appellant is estopped from claiming that he af- 
terward abandoned the appeal. = F 

Corinne Mill Co. v. Johnston, 5 U. 147; 138 

ws : 
SEwitiere upon appeal the only errors assigned 
are such as have either been waived in the 
court below, or such as cannot be considered 
by reason of the ae of the pa atl the 
appeal will be dismissed on proper m Fi 

Ay enue v. Martin, 3 U. 484; 24 P. 909. ; 

Where an appeal is regular, a motion to dis- 
miss on the ground that no exceptions were 
saved to any of the rulings of the court be- 
low in a bill of exceptions will be denied, since 
the appeal must stand as an appeal upon the 
judgment roil. 

"U.S. v. Duggins, 11 U. 430; 40 P. 707. 


AT ae Pees . 


People v. March, 11 U. 432; 40 P. 708. 

Where the abstract on appeal is in disregard 
of the rules of the court, and does not show 
that any motion for a new trial was made nor ° 
that any appeal was taken from the judgment, 
the court will dismiss the appeal on its own 
motion. 

Aine pies PSB: Co: v. Dubois; 10,2 60ns 


Where record shows findings of fact and con- 
clusions of law; that no judgment was entered; 
that notice of appeal was filed but never 
served; that statement on motion for new 
trial was settled but motion never heard—at- 
tempted appeal will be dismissed. 

Voorhees v. Manti City, 13 U. 485; 45 P. 564. 

Appeal from orders which are not final, dis- 
missal. No bill of exceptions in record. 

Welsh v. Lambert, 18 U. 1; 54 P. 975. 


Where the transcript on appeal does not con- 
tain a chronological arrangement of the pro- 
ceedings and papers in the cause, and is not 
prefaced by an alphabetical index, required by 
rule 2, and there is no statement of the con- 
tents of each paper embodied in the transcript, 
as required by rule 6, nor any reference in any 
of the assignments of error to the pages of the 
abstract on which the error is based, the ap- 
peal will be dismissed. 
eae Bros. v. Waltenspiel, 29 U. 466; 82 

ODO 

Standard Steam Laundry v. Dole, 20 U. 469; 
58 P., 1109. 

Wihere neither the transcript on appeal nor 
the abstract contains any assignment or speci- 
fications of error, nor any points relied on for 
a reversal of the judgment, as required by rules 
6 and 26, the appeal will be dismissed. 

five ioe v. Modern Woodmen, 29 U. 309; 81 P. 
141. 

Supreme court rule 26, requiring appellant to 
assign errors in writing, signed by himself or 
counsel, to be served on the respondent and 
filed with the clerk of the supreme court, is not 
complied with by the appellant placing in his 
abstract what purports to be an assignment of 
errors, and appeal will be dismissed. 

Lyon v. Mauss, 31 U. 283; 87 P. 1014. 


Where the parties stipulated to use an ab- 
stract which was used in a former appeal but 
it did not contain the judgment, the appeal will 
not be dismissed as the provision for printing 
the judgment is directory. 

5 Lukich v. Utah Constr. Co., 48 U. 452; 160 P. 

Maks 

Though the supreme court rules 6 and 10, 
as to contents of the abstract, the time of filing 
and serving brief, be not complied with, yet 
where no prejudice results and there is no de- 
lay in the hearing, the appeal will not be dis- 
missed. 

Grosteit v. Miller, 48 U. 511; 160 P. 769. 

Appeal will be dismissed, the trial clerk cer- 
tifying that no notice of or undertaking on ap- 
peal has been filed there, and no assignment 
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of errors, abstracts, or briefs having been 
served or filed by appellant, though the tran- 


7010. (3318.) Dismissal affirms judgment. 
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script has been on file in the appellate court 


early a year. 
yeaa vy. Anderson, 50 U. —; 167 P. 685. 


Exception. Amendments 


permitted. The dismissal of an appeal is in effect an affirmance of the judg- 
ment or order appealed from, unless the dismissal is expressly made without 


prejudice to another appeal. 
Cal. C. Civ. P., § 955. 
7011. (3319.) 


party shall in good faith give notice 0 


Imperfect appeal may be cured by permission. When a 
f appeal, and shall omit, through mis- 


take or accident, to do any other act necessary to perfect the appeal or make 
it effectual, or to stay proceedings, the court from which the appeal is taken 
or the judge thereof, or the supreme court or one of the justices thereof, may 
permit an amendment or the proper act to be done, on such terms as may be 


just. 


Wis., S. & B. An. S. (1889) § 3068. 
(1894) § 6134*. 

When undertaking is or becomes insufficient, 
§ 7004. 


Where a motion to dismiss an appeal is 
made upon the ground that no undertaking 
on appeal has been filed in the court below, and 
such motion is met by an affidavit that the 
appeal has been taken in good faith, the court 
will allow a new and additional undertaking 
on appeal to be filed. 

Almy v. Raybould, 2 U. 277. 


Sec. 3650, C. L. 1888, did not authorize the 
giving of an undertaking in the supreme court 
in the first instance, but only in a case where 
an insufficient undertaking has been given in 


7012. (3320.) Restitution. 
appeal for delay. 


Minn. 


the lower court within the time prescribed by 
1 


aw. 

Gook v, OF Sv TA Ryz,00 UL valGse 2 rao: 

Prior to amendment of § 6996 in 1899, the 
affidavit of poverty did not obviate the neces- 
sity of undertaking on appeal, but the appeal 
having been taken in good faith, the defect 
might be cured. ‘ 

Smith v. Hoagland, 18 U. 304; 54 P. 978. 

But see Benson v. Anderson, 9 U. 156; 36 P. 
33 


An appeal will not be dismissed because the 
undertaking is defective in giving the wrong 
date of judgment; if necessary, the supreme 
court could permit a new undertaking to be 
filed. 

Price v. Western Loan & Svgs. Co., 35 U. 
379; 100 P. 677. 


Innocent parties protected. Damages for 
When the judgment or order is reversed or modified, the 


appellate court may make complete restitution of all property and rights lost 
by the erroneous judgment or order, so far as the restitution is consistent 
with the protection of a purchaser of property at a sale ordered by the judg- 
ment or had under process issued upon the judgment on the appeal from 
which the proceedings were not stayed; and for relief in such cases, the ap- 
pellant may have his action against the respondent enforcing the judgment 
for the proceeds of the sale of the property, after deducting therefrom the 
expenses of the sale. When it appears to the appellate court that the appeal 


was made for delay, it may add to the cost such damages as may be just. 
Cal. C. Civ. P., § 957. 


Costs on appeal, § 7041. 
Supreme court, how constituted, quorum, 
powers, etc., §§ 1642-1660. 


Damages for appeal for delay from justice’s 
court, § 7520. 


_ Where, pending an appeal, an execution is 
issued, and the property of the defendant lev- 


case dismissed, the lower court cannot enter- 
tain any motion on behalf of the party redeem- 
ing from the execution, and render judgment 
for costs in his favor against the plaintiff. 
Wall v. Dodge, 3 U. 168: 2 P. 208. 
Where appellant executes a good supersedeas 
bond, he will not be penalized on the ground 


that the appeal was taken merely for dela 
: y- 
Brophy Mig eoss Rapid Transit Co., 46 U. 


426; 151 P. 49, 

7013. (3321.) Remittitur within thirty days. Exception. The clerk of 
the supreme court shall remit to the lower court the papers transmitted to 
the supreme court on the appeal, together with the judgment or decision of 
the supreme court thereon, within thirty days after the same shall have been 
made, unless the supreme court, on application of either of the parties, shall 


direct them to be retained for the pur abling Vv 

: ose of en i 

ra a purp ling such parties to move 
CalaC: Cive P., § 958*. 


Cost bill must be filed within thi 
Fore, n thirty days, § 


Judgment to be remitted, § 6995. 


On notice, remittitur may be order 
time, § 7014. Ee Bony 


ied upon, there being no supersedeas bond, 
and afterward the judgment is reversed and 


the lower court 
peediie RiGee can take no further pro- 

Wan v. pede: 3 U. 168; 2 P. 206 

gment upon  remittitur, directin de- 

Sica be sustained, plaintiff having Sica 
_ Supreme court may reverse, affirm, or modify be considered Complaint, leave ne verre ae 
judgment; may direct trial court to correct Fenton y. Salt Lake C 
findings and enter judgment thereon, etc., § P. 611. OUnEY, 6s Ua te eG ie 
6995, and note. If a caus 

No appeal lies from judgment entered in instruction 
substantial compliance with terms of remitti- 
tur, note to § 6994. 

Judgment in supreme court is effective be- 
fore remititur. Where it dismisses the action, 


here a judgment of nonsuit, entered by a 
court of equity, is ordered set aside by ap- 
‘pellate court and the cause is remanded, and 
neither the opinion nor the mandate requires 
a trial de novo to be granted, the effect is to 
place the case in the same position, in the 
court below, as it was in at the time when the 
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decree adjudging that plaintiff was the owner 
of the right-of-way (describing it) conforms 
to the mandate, though it did not adjudge 
plaintiff to be the owner in fee simple of the 
right-of-way described. 

na: W. Ry. Co. v. Stringham, 39 U. 236; 115 


progress of the trial was interrupted by the 
motion for nonsuit. 
Warren v. Robinson, 21 U. 429; 61 P. 28. 
Where the supreme court remanded a cause 
with directions to enter judgment awarding 
plaintiff railroad a title to a right-of-way, a 


7014. (3322.) Petition for rehearing; contents; stay. Remittitur at 
any time. A petition for a rehearing shall operate as a stay of proceedings 
until a decision of the motion therein. The petition therefor shall state the 
grounds upon which it is based, and shall present at large the points, authori- 
ties, and reasons relied upon therefor, and shall be supported by the certificate 
of the attorney of the party, if he has appeared by attorney, to the effect that, 
in his opinion, there is good reason to believe the judgment objected to is 
erroneous and that the cause ought to be re-examined. In all cases where, on 


Where no petition for rehearing has been 
filed, it is proper for either party to secure 
and file the remittitur. 
esis Ve Ogden Ho &~C; Co: 50) WU, =e 7i 


notice to the party against which the 
party does not signify an intention to 
order a remittitur at any time. 


Petition for rehearing is a pleading, and not 
an argument. Points and authorities should 
be submitted in a separate paper. 

Enright v. Grant, 5 U. 400; 16 P. 595. 

The question whether one of the justices who 
sat in a hearing of a case upon appeal, but who 
dissented from the decision, was legally a 
member of the court will not be examined on 
motion for rehearing, no such question having 
been raised before, and no facts being shown 
to warrant the inquiry. 

People v. Tidwell, 5 U. 88; 12 P. 638. 

Error of lower court not presented upon the 
hearing will not be considered upon motion for 
rehearing. 

Farrell v. Pingree, 5 U. 531; 17 P. 735. 

A rehearing may be granted, even when the 
result must be the same as announced in the 
original opinion, when the concurrence of one 
of two judges constituting the court delivering 
the judgment on appeal is limited to the re- 
sult, and thereby the law of the case is not 
made; and (2) the original opinion fails’ to 
consider a point raised upon the appeal, which, 
if tenable, might be fatal to the cause of ac- 
tion set forth in the complaint; and (3) the 
former opinion announces certain rules of law 
which, in the judgment of the court as con- 
stituted when the motion for rehearing is con- 
sidered, require modification to prevent mis- 
application of same upon a new trial of the 
cause. 

Fenstermaker v. Tribune Pub. Co., 13 U. 


82; 45 P. 1097. 
3 Rehearing will be denied unless the court is 


judgment is entered in any case, the 
move for a rehearing, the court may 


convinced either that it failed to consider some 
material point in the case, that it erred in its 
conclusions, or that some matter has been 
discovered that was unknown when the case 
was argued. ; 

Venard v. Green, 4 U. 67; 7 P. 408; 6 P. 415. 

Same case, 4 U. 456; 11 P. 337. 

People v. Rogerson, 4 U. 231; 7 P. 255, 410. 
pe Vere kard «Ae Wige29 oil lel ai eb) ae ilo 


In re McKnight, 4 U. 237; 9 P. 299. 
Ducheneau v. House, 4 U. 483; 11 P. 618. 
Jones v. House, 4 U. 484; 11 P. 619. 
Cunnington v. Scott, 4 U. 497; 11 P. 619. 
People v. Olsen, 5 U 87; 12 P. 638. 
People v. Tidwell, 5 U. 88; 12 P. 638. 
WO SBE Shoohiles AS Wy Ae ea las ees oe 

me verereh M. Co. v. Jennings, 5 U. 385; 16 P. 


Switzgable v. Worseldine, 5 U. 386: 16 P. 400. 
Cummings v. Neilson, 42 U. 157; 129 P. 619. 
A petition for rehearing could not be enter- 
tained, it appearing that the identical ques- 
tions raised were those twice considered. 

State v. Mortensen, 27 U. 16; 74 P. 120, 350. 

Question raised for the first time in the pe- 
tition and argument for rehearing will not be 
considered. 

Harrison v. Harker, 44 U. 541; 142 P. 716. 

Swanson v. Sims, 50 U. —; 170 P. 774. 

In a capital case, a rehearing, after consider- 
ing an assignment shown by the records to 
have been deliberately and intentionally aban- 
doned, may be granted. 

State v. Riley, 41 U. 225; 126 P. 294. 


CHAPTER 46. 
MOTIONS AND ORDERS. 


7017. 


(3323.) Order and motion defined. Every direction of a court or 


judge made or entered in writing, and not included in a judgment, is denomi- 
nated an order. An application for an order is a motion. 


Cal. C. Civ. P., § 1008. 
7018. 


made in the court in which the action is pending. 


(3324.) Motions and orders, where made. 


Motions must be 
Orders made out of court 


may be made by the judge of the court in any part of the state. 


Gale @n Clive, 8) LO04*. 

Powers at champers, §§ 1678, 1679, 1817. 

When order refused, application not to be 
made to another judge, § 1820. 


7019. (3325.) Five days’ notice 


Parties, by taking part in proceedings, waive 
any defect in the motion by which the action 
of the court was invoked. 

S. L. City v. Salt Lake & Utah Canal Co., 43 
LOG BERIE ali Tee Gye 

Affi- 


of motion. Shortening time. 


davits. When a written notice of a motion is required by this code, or by a 


Some Oy eee ty tt “ws VOIP ee fon tas 


q 


1392 CIVIL PROCEDURE—MOTIONS AND ORDERS. 


rule of the supreme or district court, it must be given, if the court be held in 


the same county with both parties, five days before the time appointed for 
the hearing; otherwise, ten days. When the notice 1s served by mail, the 
number of days before the hearing must be increased one day for every 
twenty-five miles of distance between the place of deposit and the place of 
service: such increase, however, not to exceed in all thirty days; but in all 
cases the court, or a judge thereof, may prescribe a shorter time. Testimony 
to sustain or resist a motion may be in the form of affidavits, or in such other 
form as the parties may agree on or the court or judge direct. If by affidavit, 
the person making the same may be required to appear by the court or judge 
and submit to cross-examination upon the matters contained in his affidavit. 
On failure to submit to such cross-examination, the court, in its discretion, 
may strike out the affidavit of such witness, and take such other measures as 


it may deem proper. Am’d ’01, p. 11. 
Gale Gureiv, bs, o) L00b*: notice stated the grounds, motion will be held 
Where motion to set aside default was made sufficient, no objection having been made. ; 
orally and does not appear in the record but ta Com. Bank v. Trumbo, 17 U. 198; 53 


7020. (3326.) Hearing of motion or order continued or transferred, 
when. When a notice of motion is given, or an order to show cause is made 
returnable before a judge out of court, and at the time fixed for the motion or 
on the return day of the order, the judge is unable to hear the parties, the 
matter shall stand continued until the further order of the court or judge, or 
it may be transferred by his order to some other judge. 

Cal. C. Civ. P., § 1006*. 

7021. (3327.) Order to pay money enforcible as if a judgment. When- 
ever an order for the payment of a sum of money is made by a court, or judge 
thereof, pursuant to the provisions of this code, it may be enforced by execu- 
tion in the same manner as if it were a judgment. 

Cal. C. Civ. P., § 1007. 

7022. (3328.) Vacating order made out of court without notice. An 
order made out of court without notice to the adverse party may be vacated 
or modified without notice by the judge who made it, or may be vacated or 
modified on notice, in the manner in which other motions are made. 


Cal. C. Civ. P., § 937. aay J Where a party appears in opposition to an ex 
This section applies to temporary injunction. parte motion, he is thereafter precluded from 
Leitham y. Cusick, 1 U. 242. treating the order as ex parte. 

Smith vs Misheriy3 Ut 124. e5 bo 4be 


7023. (3329.) Time may be extended in all cases, except notice of ap- 
peal. When an act to be done as provided in this code relates to the pleadings 
in the action, or the undertakings to be filed, or the justification of sureties, or 
the preparation, service, filing, or presentment of bills of exception, or of 
amendments thereto, or to the service or filing of notices other than of appeal 
the time allowed by this code may be extended, upon good cause shown, b ' 
the court in which the action is pending, or by a judge thereof. Am/’d ’05 p 9 


et es ae fete See Sup. (1889) p. Pare ending need not necessarily be filed 

Service of notices, §§ 7024-7032. ee plned: UL Beam ey BR ENO 
ee: £0 see demurrer, or reply may be Elliot v. Whitmore, 10 U. 253: 27) P2463 

> : Sh} oO. ; Court : ime ian | ; 
Peon for rae may be allowed after Broush ve orem rapes ait 

€ » 619. c Jones v. Evans 39 U 291; 116 P. , 

Time to file bill of excepti - i : Se ee 
eure ptions may be ex PN to appeal cannot be extended by stipu- 

Gorringe v. Read, 24 U. 455; 68 P. 147 And 

eee none - 147. nderson v. Halthusen Mere. Co., 30 U. 31; 
ao o., 24 U. 460; 68 P. Wihere copy of complaint was not served on 


oy Bee defendant nor d i i 
But after the time limited by statute for set as i orden, herelonk cucanys 
. 5 : 3 = Yr * . 
tling bill of exceptions has expired, court can copa cee a 5 Ora et ee, upon 
not give an extension. ; e court should have permitted 


ae ; i plaintiff to’ deposit ; 

Brvant v. unicel, 32 U. 2711 $B. foro, Mew not have dismissed fhe action, 
_ovele Imp. Co. v. Hoffman, 4. $82; 441 P. Vest Mt L. & S. Co. v. Danley, 38 U. 218; 
; ; The court i 
An extension cannot be granted after ex- F cannot extend the time for filing 
Oe A Me Ae eR transcript on appeal (Gua een fooeeeey Deyond. whe seriediod 
Smith v. Fisher, 3 U. 24; 5 P. 545. Wa tee ee al ieee: Tin Peage Jase 


L) 


{ 
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CHAPTER 47. 


NOTICES, AND FILING AND SERVICE OF PAPERS. 


7024. (3330.) Notices must be in writing. Service when not prescribed. 
Notices must be in writing, and notices and other papers may be served upon 
the party or attorney in the manner prescribed in this chapter, when not 


otherwise provided by this code. 


Calne Civ, Po 48 Loe. 

Pleadings subsequent to complaint to be filed 
and served, § 6609. 

§ Bie for service of notice may be extended, 

Order granted without notice may be va- 
eated without notice, § 7022. 

Written notice of a decision may be waived: 
but, to constitute a waiver, the party must do 
some affirmative act pointed out in the statute 
as not necessary to be done until after the 
notice. 

Everett v. Jones, 32 U. 489; 91 P. 360. 


_The giving of a notice in writing of the set- 
ting of a trial by justice’s court is jurisdic- 
tional. 

a Sep v. Justice Court, 85 U. 443; 100 P. 


One intending to move for new trial has a 
right to wait for a notice in writing of the de- 
cision from the adverse party before giving 
notice of intention, though the movant par- 
ticipated in the final proceedings, objecting to 
the findings and the signing of a decree. 

Everett v. Jones, 32 U. 489; 91. P. 360. 

Mercantile Co. v. Glen, 6 U. 139; 21 P. 500. 


83 P. 560. Burlock v. Shupe, 5 U. 429; 17 P. 19. 


7025. (3331.) Service of notices, etc., how made. The service may be 
personal, by delivery to the party or attorney on whom the service is required 
to be made, or it may be as follows: 

1. If upon an attorney, it may be made during his absence from his office 
by leaving the notice or other papers with his clerk therein, or with a person 
having charge thereof; or when there is no person in the office, by leaving 
them, between the hours of six in the morning and nine in the evening, in.a 
conspicuous place in the office; or if it be not open so as to admit of such serv- 
ice, then by leaving them at the attorney’s residence, with some person of 
suitable age and discretion; and if his residence be not known, then by putting 
the same, inclosed in an envelope, into the postoffice directed to such attor- 
ney ; 

2. If upon a party, it may be made by leaving the notice or other paper 
at his residence, between the hours of six in the morning and nine in the eve- 
ning, with some person of suitable age and discretion; and if his residence be 
not known, by putting the same, inclosed in an envelope, into the postoffice 
directed to such party. 


GairC. Civ. P., 2s" 10lis: 

Service upon sheriff, § 1522. 

Notice by telegraph or telephone, §§ 6117- 
6120, 7032. 

Service must be made upon attorney, § 7030. 


7026. (3332.) Id. Service by mail. Service by mail may be made when 
the person making the service, and the person on whom it is to be made, re- 
side or have their offices in different places, between which there is a regular 
communication by mail. 

Cal. C. Civ. P., § 1012. 


7027. (3333.) Id. How made. When complete. In case of service by 
mail, the notice or other paper must be deposited in the postoffice, addressed 
to the person on whom it is to be served at his office or place of residence, 
and the postage paid. The service is complete at the time of the deposit, but 
if within a given number of days after such service a right may be exercised, 
or an act is to be done by the adverse party, the time within which such right 
may be exercised or act be done is extended one day for every twenty-five 
miles distance between the place of deposit and the place of address; such ex- 
tension, however, not to exceed thirty days in all. 


TG Give. 6 1013%. Mailing a copy of notice of appeal on the 
Boe by iicccaph or telephone, §§ 6117- thirtieth day is sufficient service. 
6120, 7032. Ba cae v. Bramel, Judge, 51 U. —; 174 
ol. 


7028. Newspaper selected by applicant to be designated. Proviso. In 
all actions, suits, and proceedings where summons or other notice 1s required 
to be published, and the judge or clerk of court is authorized or directed to 
give notice or to designate the newspaper in which such publication shall be 
made, the judge or clerk, upon the request of the party applying for such pub- 
lication, shall designate the newspaper that such party may select, and shall . 


Service of pleading is ineffectual unless same 
be filed within time limited by statute, or be- 
fore entry of default is ordered. 

Cutler v. Haycock, 31 U. 366; 90 P. 897. 


wy eee ee ee ee 
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authorize and direct that such publication be made therein; provided, that the 
newspaper selected is a newspaper published in the English language, and 
of general circulation in the county where such publication is required to be 


made. 15, p. 199. fe ee 
tices, 4026. Summons on unknown heirs, 51. 
Burana § Soe Powers of clerk, § 7561. 


7029. (3334.) Appearance defined. After appearance, defendant entitled 
to notice. A defendant appears in an action when he answers, demurs, or 
gives the plaintiff written notice of his appearance, or when an attorney gives 
notice of appearance for him. After appearance a defendant or his attorney 
is entitled to notice of all subsequent proceedings of which notice is required 
to be given. But where a defendant has not appeared, service of notice or 


papers need not be made upon him unle 

Cal. G. Civ. P:, § 1014. 

Guardian may appear for ward and waive 
service of process, § 7877. : 

Appearance or acknowledgment of service, § 
6545. 

Filing and service of pleadings subsequent to 
complaint, § 6609. 

Service must be upon attorney, if one’ ap- 
pears, § 7030. 

Defendant’s appearance on motion to dismiss 
appeal precluded him from treating the order 
dismissing the appeal as an ex parte order. 

Smith v. Fisher, 3 U. 24; 5 P. 545. 

General appearance of defendant waives all 
objections to service of summons. 

Keyser v. Pollock, 20 U. 371; 59 P. 87. 

Kuhn v. Mount, 13 U. 108; 44 P. 1036. 

Houtz v. Gisborn, 1 U. 173. 

Where a corporation domiciled in Utah was 
sued in Illinois, appeared and filed a pleading, 
without challenging the court’s jurisdiction, it 
submitted to the jurisdiction of the Illinois 


ss he is imprisoned for want of bail. 
court, precluding it from assailing the judg- 
ment in an action thereon in Utah. 

oe an v. Utah Stove & H. Co., 28 U. 85; 
qT bale 

A court having jurisdiction of the subject 
matter of a suit acquires jurisdiction of a 
defendant either by his voluntary appearance 
or by process served upon him. 

Continental L. Ins. Co. v. Jones, 31 U. 403; 
88 P. 229. 

Keyser v. Pollock, 20 U. 371; 59 P. 87. 

Page v. Commr. National Bank, 38 U. 440; 
112 P. 816. 

A general demurrer is a general appearance, 
though one of the grounds of demurrer is that 
the court has no jurisdiction of the subject 
matter. 
ee ae ae Vv. Us Py Coal Con382 Welz eso 
Be eraae VewWn Bn Lye CO. oc Wl So eOome meio. 


7030. (3335.) Service on non-residents. On attorney. When a plain- 
tiff or a defendant who has appeared resides out of the state, and has no 
attorney in the action or proceeding, the service may be made on the clerk 
for him. But in all cases where a party has an attorney in the action or pro- 
ceeding, the service of papers when required must be upon the attorney in- 
stead of the party, except of subpoenas, writs, and other process issued in the 


suit, and of papers to bring him into contempt. 


Cal. C. Civ. P., § 1015. ant’s attorney. 
Notice of entry of judgment for plaintiff in Tooele, etc. v. Morse, Judge, 48 U. 515; 136 
a justice court was properly served on defend- P2965: 


7031. (3336.) Provision not applicable to process or contempt. The 
foregoing provisions of this chapter do not apply to the service of a summons 


or other process, or of any paper to bring a party i 
Cal. ©, Civ. P., § 1016. eines BF Ree i arora 


7032. (3337.) Summons, writs, etc., may be sent by telegraph or tele- 
phone. Any summons, writ, or order in any civil suit or proceeding, and all 
other papers requiring service, may be transmitted by telegraph or telephone 
for service in any place, and the telegraphic or telephonic copy of such writ 
or order or paper so transmitted may be served or executed by the officer or 
person to whom it is sent for that purpose, and returned by him, if any return 
be requisite, in the same manner, and with the same force and effect. in all 
respects, as the original thereof might be delivered to him, and the officer or 
person serving or executing the same has the same authority, and is subject 
to the same liabilities as if the copy were the original. The original when a 
writ or order, must also be filed in the court from which it was issued and a 
certified copy thereof must be preserved in the telegraph or telephone office 
from which it was sent. In sending it, either the original or the certified 
may be used by the operator for that purpose. Whenever an nee nt rane 
sent by telegraph or telephone bears a seal, either private or official tt i : 
ely Ss ye operator in sending the same to telegraph or relephon che 

escription of the seal or any word or device thereon, but the same may be 


expressed in the telegraphic or telephonic co ; 
the word “Seal.” Am’d 07, p. ioe py by the letters iy Se H or by 
q 
Cal Cs Civ. P78 -1017*. Notices, conveyances, notes, etc., may 


Warrant sent by telegra 
eine cua y graph or telephone, §§ sent by telegraph or telephone, §§ git 6120. ° 


56a 
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CHAPTER 48. 
COSTS: 


7035. 


(3338.) Compensation of attorneys left to agreement. 


Costs. 


The compensation of attorneys and counselors at law is left to the agreement, 
express or implied, of the parties; but parties to actions or proceedings are 
entitled to costs and disbursements, as hereinafter provided. 


Cal C. Cly. P., § 1021. 


Compensation of attorneys left to agreement of parties, liens, § 346, and note. 


7036. 


(3339.) When costs allowed as of course. 


Costs are allowed of 


course to the prevailing party in the following cases: 
1. Inan action for the recovery of real property; 
2. Inan action to recover the possession of personal property ; 
3. In an action for the recovery of money or damages; 


4. Ina special proceeding ; 


5. In an action which involves the title or possession of real estate, or 
the legality of any tax, impost, assessment, toll, or municipal fine. 


Cale .wiGuvense., uo 022"; 
ee on appeal in special proceedings, § 


Costs where party acts in representative ca- 
pacity, § 7045. 

When costs in discretion of court, § 7038. 

What taxable as costs, note to § 7047. 


COSTS IN SPECIAL PROCEEDING: 


Where a writ of certiorari is directed to a 
justice of the peace, who is the only party to 
the proceedings in the district court, it is error, 
upon setting aside the judgment of the justice, 
to enter judgment for costs against him. 

In re Hamilton v. Spiers, 24 U. 225. 

Upon obtaining a perpetual injunction re- 
straining all further proceedings to collect the 
tax, including all proceedings upon a judgment, 
the complainant will be allowed his costs in 
defending the action in the inferior court. 

Kerr v. Woolley, 3 U. 456; 24 P. 831. 

The costs of the proceeding in which a writ 
of prohibition issues from the district court to 
arrest the doing of a ministerial act by a jus- 
tice of the peace, when such justice is wilfully 
assuming an unauthorized jurisdiction, are 
properly taxed against him. 

Ducheneau v. House, 4 U. 369; 10 P. 838. 


Where court commissioner refuses in good 
faith to pay fees of a witness, costs will not 
be awarded against him. 

People v. Pyper, 6 U. 160; 21 P. 722. 

Mandamus to compel the canvassing board 
to issue a certificate of election is a special 
proceeding hereunder, so as to entitle plaintiff 
on a judgment in his favor to an allowance 
for costs, as of course. 

Page v..Utah Com., 11 U. 119; 39. P; 499. 

Prosecution in the name of a city for the 
violation of its ordinance is in its nature crim- 
inal, and one acquitted is not entitled to costs. 

Nephi City v. Forrest, 41 U. 433; 126 P. 332. 

When one convicted of a breach of a city 
ordinance appeals. and there is no claim of 
impecuniosity, cost on appeal, except clerk’s 
fees, may be taxed against him. 

S. L. City v. Robinson, 39 U. 260; 116 P. 442. 


Costs in certiorari and mandamus proceed- 
ings rest in the discretion of the court, and 
where a party suggests to the district court 
that it had no jurisdiction to hear an appeal, 
and the court so decides, and mandamus is 
brought against the judge, who resists only 
to settle the law, and the party making the 
suggestion did not appear in the proceedings, 
costs will not be taxed against him. 

State v. Ritchie, 32 U. 91; 91 P. 24. 

In mandamus proceedings against a judge 
of the district court, costs may be taxed 
against the parties to the original action who 
resist the mandamus. 

Christensen v. Christensen, 51 U. —; 173 
P. 383. 


COSTS GENERALLY: 


A party to an action has no vested right to 
costs until the rendition of the judgment, and 
the statute as to costs in existence at that 
time will control the question. 

Hepworth vy. Gardner, 4 U. 439; 11 P. 566. 

Statute void so far as it made the rights to 
costs dependent on amount recovered, being 
a penalty for bringing suit in district court, 
which had general equity and law jurisdiction 
under organic act. 

Hepworth v. Gardner, 4 U. 489; 11 P. 566. 

See also Miller v. Zeigler, 3 U. 17; 5 P. 518. 


Although one of the rules of equity is that 
costs are in the discretion of the chancellor, 
yet the legislature can regulate the question 
of costs in causes in equity. ; 

Dudley v. Facer, 8 U. 403; 32 P. 668. 


Where a party who obtained judgment in an 
action in which the referee refused to sign 
a proposed statement on motion for a new trial 
appears by counsel and resists the application 
for a writ of mandate to compel the referee to 
sign the statement, costs will be awarded 
against him and not against the referee. 

Whitmore v. Harris, 10 U. 259; 37 P. 464. 


Where an action is continued in the name of 
the original plaintiff after he deeded the land 
in controversy, costs may be awarded against 
defendant, though, after issue is found against 
him, he purchases the land from plaintiff’s 
grantee. 

Christofferson v. Craghead, 26 U. 483; 73 P. 
639. 


In an action for personal property, though 
plaintiff recovered a portion only of the prop- 
erty sued for, the court is not authorized to 
apportion the costs, but should allow costs as a 
matter of course to the prevailing party. ; 
Bees F. & C. Co. v. Sorensen, 28 U. 419; 79 

. 564. 

Miller v. Zeigler, 3 U. 17; 5 P. 518. 

Dudley v. Facer, 8 U. 403; 32 P. 6€8. 


Where a plaintiff in an action for personal 
property recovers only a part, he is entitled 
to costs, and the court cannot apportion them. 

Freed v. Sorensen, 28 U. 419; 79 P. 564. 


Where, in a decree quieting title, it is found 
that the defendant wrongfully removed a di- 
vision fence, a judgment dividing the costs 
and dismissing the claim for damages is er- 
roneous. 

Swenson vy. Snell, 22 U. 191; 61 P. 555. 


Judgment for costs against a defendant, was 
erroneous where the findings and judgment 
were in her favor. 

Moyle v. McKean, 49 U. 93; 162 P. 63. 

Where a counterclaim was pleaded, the 
court’s action will not be disturbed except for 
abuse of discretion. 

Smith v. Gilbert, 49 U. 511; 164 P. 1026. 


7037. (3340.) Costs in several actions which might have been joined. 


When several actions are brought on one bond, undertaking, promissory note, 
bill of exchange, or other instrument in writing, or in any other case for the 
same cause of action, against several parties who might have been joined as 


eed 
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defendants in the same action, no costs can be allowed to se ae in ee 
than one of such actions, which may be at his election, if the party proce ce 
against in the other actions were at the commencement of the areas a _ 
openly within the state. But the disbursements of the plaintiff must be a 


lowed to him in the action. 


Cal. C. Civ. P., § 1028 Action against parties severally liable, §§ 
eles Ce Bole oe 23. 


Cepek in such action, § 6520. 

7038. (3341.) When costs in discretion of court. In other actions than 
those mentioned in § 7036, costs may be allowed or not, and, if allowed, may 
be apportioned between the parties, on the same or adverse sides, in the dis- 


cretion of the court. 
i a Costs on dismissal, §§ 6860, 7042. 
Cast a EA ota proceedings, § 6751. Decisions on costs generally, note to § 7036. 


7039. (3342.) Defendants making separate defenses ; costs. When 
there are several defendants in the actions mentioned in § 7036, not united in 
interest, and making separate defenses by separate answers, and the plaintiff 
fails to recover judgment against all, the court must award costs to such of 
the defendants as have judgment in their favor. 

Cal. C. Civ. P., § 1026. 

7040. (3343.) Costs on appeal from justice’s court. In civil actions 
tried before a justice of the peace, if the prevailing party appeals, and does 
not recover in the district court a sum greater than the first judgment and 
costs on appeal, he shall not recover costs on appeal; if the losing party ap- 


peals and the prevailing party’s judgment before the justice is reduced by an_ 


amount greater than the costs on appeal, the former shall be entitled to costs 
on appeal. In all other cases of appeal from the judgment of a justice of the 
peace in such actions, the prevailing party shall be entitled to costs. 
Ninn (LS 94)":§\ SbLL*s) -Cal.-C. Civ..Ps, § L027%. Appeal from justices’ to supreme court, note 
Appeal from justices’ courts, general provi- to Con. art. 8, sec. 9. 
sions, §§ 7514-7521. Costs on dismissal, §§ 6860, 7042. 
7041. (3344.) When costs of appeal are discretionary; when not. In 
the following cases, the costs of appeal are in the discretion of the court: 
1. When a new trial is ordered; 
2. When a judgment is modified. 
In all other cases the prevailing party shall recover from the other party 
his costs. : 


Mont. Civ. P., § 1855. Costs will not be awarded where appellants 


Costs on appeal generally, § 7048. 

Except where a judgment of the lower court 
is unconditionally affirmed, the apportionment 
of the costs on appeal rests in the sound dis- 
cretion of the court. 

Schwab S. & L. Co. v. Snow, 47 U. 199; 152 


Lee aaa 


Where a new trial is granted, and the costs 
greatly exceed the amount involved, the costs 
will be awarded appellant. 

Smith v. Cummings, 39 U. 306; 117 P. 38. 


file an affidavit of impecuniosity. 

Cody v. Cody, 47 U. 456; 154 P. 952. 

Where counsel for appellant was personally 
served with notice of trial, but did not appear, 
the court, on reversing the judgment, will deny 
appellant his costs on appeal. 

Hathaway v. United Tintic Mg. Co., 42 U. 
520; 132 P. 388. : 

Greenhalgh v. United Tintic Mg. Co., 42 U. 
524; 132 P. 390. 


7042. (3345.) Costs on dismissal for want of jurisdiction or for irregu- 


larity. When an action is dismissed from any court for want of jurisdiction 


or because it has not been regularly transferred from an inferior to a superior 
court, the costs must be adjudged against the party attempting to institute or 


bring up the action. 

N. Dak. (1895) § 5582. 

Costs on dismissal generally, § 6860. 

Damages added to costs when appeal taken 
for delay, § 7012. 

Where district court dismisses action for 
want of jurisdiction in justice’s court, appellee 
may recover costs. (Apparently overruling 


7043. 
made to a court or referee to ] 


as a condition of granting the same. 


Cal-sC. Civ:*P:, 81029; 
Postponement, costs, § 6786. 


7044, (3347.) Costs when tender made before suit. Deposit. When, if 


(3346.) Costs on granting continuance. 


Wall v. Dodge, 3 U. 168; 2 P. 206, which holds 
that costs under such circumstances cannot 
iD allowed in absence of statute authorizing 
i 


goo oreshino v. Third Dist. Ct., 8 U. 455; 32 P. 


When an application is 


postpone a trial, the payment of costs occasioned 
by the postponement may be imposed, in the discret 


on of the court or referee, 


Referee may postpone, § 6840. 


‘ha ‘ : tales 


_ 
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an action for the recovery of money only, the defendant alleges in his answer 
that before the commencement of the action he tendered to the plaintiff the 
full amount to which he was entitled, and thereupon deposits in court, for the 
plaintiff, the amount so tendered, and the allegation be found to be true, the 


plaintiff cannot recover costs, but must pay costs to the defendant. 


Cal. C. Civ. P., § 1030. 

Offer of executor to allow claim in part, ef- 
fect as to costs, § 7658. 

Tender, § 7215. 

Offer to allow judgment, costs, § 6893. 

_ Where the purchaser on an equity of redemp- 
tion tendered more than the amount due upon 
the mortgage; costs and attorney’s fees ex- 
pended by the mortgagee in foreclosure cannot 
be assessed against the lana. 

Brunswick Realty Co. v. University Inv. Co., 


Where check is mailed in payment of an 
account, and no objections are made thereto, 
the bringing of an action waives all objec- 
tions to the tender and stops interest and costs, 
and where it is shown at the trial that there 
was sufficient at the bank at all times to meet 
the check, the failure to produce the money 
in court is waived unless special objection was 
made to the tender on that ground, 

Hirsh v. Ogden Fur. & Carpet Co., 48 U. 484; 
160 P. 283. 


43 U. 15; 134 P. 608. 


7045. (3348.) Costs when party acts in representative capacity. In an 
action prosecuted or defended by an executor, administrator, trustee of an 
express trust, or a person expressly authorized by statute, costs may be re- 
covered as in actions by and against a person prosecuting or defending in his 
own right; but such costs must, by the judgment, be made chargeable only 
upon the estate, fund, or party represented, unless the court directs the same 
to be paid by the plaintiff or defendant personally for mismanagement or bad 
faith in the action or defense. 


Cal. C. Civ. P., § 1031. 


When executor, etc., individually liable for 
Cost of bond included, when, § 1214. 


costs, §§ 7662, 7876. : 
Se ieen in Moyle v. McKean, 49 U. 98; 162 


7046. (3349.) Costs on review of special proceedings, same as on appeal. 
When the decision of a court of inferior jurisdiction in a special proceeding 
is brought before a court of higher jurisdiction for review, in any other way 
than by an appeal, the same costs must be allowed as in cases on appeal, and 
may be collected by execution or in such manner as the court may direct, 
according to the nature of the case. 

Cal. C. Civ. P., § 1032. 


7047. (3350.) Filing and service of verified cost bill. Retaxing. The 
party in whose favor judgment is rendered, and who claims his costs, must 
deliver to the clerk, and serve a copy upon the adverse party, within five days 
after the verdict or notice of the decision of the court or referee, or, if the 
entry of the judgment on the verdict or decision be stayed, then before such 
entry is made, a memorandum of the items of his costs and necessary dis- 
bursements in the action or proceeding, which memorandum must be verified 
by the oath of the party, or his attorney or agent, or by the clerk of his attor- 
ney, stating that to the best of his knowledge and belief the items are correct, 
and that the disbursements have been necessarily incurred in the action or 
proceeding. A party dissatisfied with the costs claimed may, within five days 
after notice of filing of the bill of costs, file a motion to have the same taxed 
by the court in which the judgment was rendered, or by the judge thereof at 
chambers. 


CAlaOOlvobses) Loos. ° 
Stenographer’s fees taxed up as costs, § 1907. 


Costs in special proceeding, § 7036. 


that plaintiff could not recover more than one- 
half of the costs was not made in the trial 


Costs of surety bond included, §§ 1214, 1215. 

Witness fees and mileage paid are taxable. 

Grant v. U. P. Ry: Co., 6 U. 270; 21 P. 996. 

Cost bill containing sheriff’s fees for sub- 
poenaing witnesses should show upon whom 
and where subpoenas were served and number 
of miles traveled. Where witness fees are 
taxed, the name, residence, distance traveled 
from residence to court, and number of days 
attendance of each witness should be stated. 

Cole v. Ducheneau, 13 U. 42; 44 P. 92. 

Smith v. Nelson, 23 U. 512; 65 P. 485. 

A party may serve his own subpoena and 
need not file the return until after the time 
limited for objections to the cost bill. 

Smith v. Nelson, 23 U. 512; 65 P. 485. 

Fees for witnesses subpoenaed in good faith 
and attending, though not actually sworn, may 
be taxed. 

Cole v. Ducheneau, 13 U. 42; 44 P. 92. 

Smith v. Nelson, 23 U. 512; 65 P. 485. 

In an action for trespass, where the objection 


court, it will not be considered on appeal. 

Smith v. Nelson, 23 U. 512; 65 P. 485. 

In taxing the costs in an action for damages 
caused by the trespass of sheep, it was preju- 
dicial error not to apply § 58, providing that the 
fees in an action for trespass by certain ani- 
mals shall be one-half the fees in other civil 
cases. 

Smith v. Valentine, 23 U. 539; 66 P. 295. 

Where plaintiff filed cost bill, which did not 
comply with the statute, and within time al- 
lowed, filed a second one in proper form, costs 
were properly taxed under the latter. 

Smith v. Nelson, 23 U. 512; 65 P. 485. 

Where party securing judgment files cost bill 
within time, the court may permit the filing 
of a supplemental bill, as an amendment, his 
right not being necessarily exhausted by filing 
of the first bill. 

Dignan v. Nelson, 26 U. 186; 72 P. 936. 

Where the defendant in his sult for in- 
junction filed his memorandum of costs after 


Oe Pea ee 
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A cost bill filed CA five days after en- 
f final judgment is in time. ‘ 
roan voi A. & S L. Ry? Co.,. 45 Uedok; 


143 P. 218. 
The filing of a cost bill before the entry of 
judgment is not a compliance with the statute, 


ecial findings by the jury in his favor, but 
Rotors any findings or conclusions were made 
by the court, and the plaintiff appeared and ob- 
jected to the memorandum on the merits, he 
could not thereafter, on motion for retaxation 


memorandum was : 
fied era oo ie and it should be stricken. 


Smith v. Alvord, 31 U. 346; 88 P. 16. Houghton v. Barton, 49 U. Sit 165 P. 471.) 

7048. (3351.) Costs on appeal. Judgment and execution therefor. 
Whenever costs are awarded to a party by an appellate court, if such party 
claims costs, he shall, within thirty days after the remittitur is filed with the 
clerk below, serve upon the opposite party a memorandum of his costs, veri- 
fied as prescribed by law, and deliver the same to the clerk of the court below ; 
provided, that if a remittitur be filed by the party against whom the costs are 
awarded, that party shall serve written notice of the filing thereof on the 
party to whom the costs are awarded, and the period for filing the cost bill 
shall begin to run with the service of such notice. The cost to be awarded to 
a party as provided in this and the preceding sections shall include the rea- 
sonable cost of printing transcripts and briefs, and of transcribing the ste- 
nographer’s notes or minutes of the trial or hearing. The opposite party may, 
within ten days after service of the memorandum of costs, upon notice given, 
move the court below to correct the bill of costs as in other cases. Upon the 
decision of the motion, the clerk shall forthwith attach the memorandum of 
costs to the remittitur, and annex both to the judgment roll, and enter min- 
utes of his doings in the judgment docket. Thereafter the judgment of the 
appellate court shall constitute and stand as the judgment of the court below 
and become a lien upon the real property of the party against whom the costs 


are awarded, with the right of execution therefor as in other cases. 


Cale. Ciy., P58 L034*. 

When costs on appeal discretionary, § 7041. 

Costs on dismissal, $ 7042. 

Damages for appeal for delay may be added 
to costs, § 7012. 

Cost of surety bond, § 1215. 

A party ordering transcript could not, under 
§ 3099, C. L. 1888, tax expense thereof as costs; 
nor will more than the usual and reasonable 
expense of printing proofs and abstracts, not 
exceeding one dollar per page, be allowed. 

Marks v. Culmer, 7 U. 163; 25 P. 743. 

When the omissions and inaccuracies of ap- 
pellant’s abstract render the filing of an ad- 
ditional abstract necessary, the cost of such 
additional abstract may be taxed against ap- 
pellant. 

Munns v. Loveland, 15 U. 250; 49 P. 743. 

Where the appeal is on the ground that 
two instructions are in conflict, and they are 
in the appellant’s abstract, the costs of an 
additional abstract containing evidence and 
other instructions will not be taxed. 

Gimnich v. Sorenson, 34 U. 109; 96 P. 121. 

Costs cannot be awarded for unnecessary 
repetitions of evidence in the briefs which was 
in the abstract. 


7049. 


(3352.) Costs taxed in justice’s court. 


Am’d ’17, p. 389. 


Cobb v. Hartenstein, 47 U. 174; 152 PB. 424. 

Bastian v. Nebeker, 49 U. 391; 163 P. 1092. 

Prior to the amendment of 1917 requiring 
notice of the filing in order to start time run- 
ning for filing cost bill, no notice was neces- 
sary, and if the cost bill was not filed within 
the time required, it should be stricken, and 
the lack of knowledge of the filing of the re- 
mittitur does not require the court to grant 
relief under § 6619. 

Hirsh v. Ogden Furniture & Carpet Co., 51 U. 
—; 172 P. 318. 

Where, on appeal, the plaintiff succeeded in 
modifying a judgment against him on defend- 
ant’s counterclaim, but practically plaintiff’s 
whole record and brief are devoted to com- 
bating a ruling of the court against him which 
was affirmed, costs should be awarded to 
neither party. 

Jeremy Fuel & Grain Co. v. Mellen, 50 U. —; 
165 P. 791. ; 

While the cost bill should state the number 
of pages in the abstract or brief on appeal, yet 
the failure so to do affords no grounds for 
the disallowance thereof. 

_ Big Cottonwood Tanner Ditch Co. v. Shurt- 
liff, et al., 51 U. —; 174 BP. 1124. 


Itemized. In a justice’s 


court no cost bill need be filed, but the justice must tax the same, and make an 
itemized statement of all the costs incurred by each party, in his docket. In 
such court the fees paid to jurors must be taxed against the unsuccessful party. 


Mont. Civ. P., § 1868. Justice 
Costs on appeal from justice’s court, § 7040. 06, HO TB Ane ONO Ce ae 


es: 7050. (3353.) Interest and costs after verdict or decision to be included 
in judgment. The clerk must include, in the judgment entered up by him, any 
interest on the verdict or decision of the court from the time it was rendered 
or made, and the costs, if the same have been taxed or ascertained, and he 
must, within two days after the same are taxed or ascertained, if not included 
in the judgment, insert the same in a blank left in the judgment for that pur- 


pose, and must make a similar insertion of the costs in the copi 
Pei aionene opies and docket 


CaleC> Civ. .P.51$51035s 

Interest before and after judgment, § 3330. 

Failure of the clerk to insert in judgment the 
amount of costs within two days after taxation 
thereof does not defeat recovery of costs, this 


section being merely as to time and not pro- 
ee their entry after expiration of ee 


Smith v. Nelson, 23 U. 512; 65 P. 485. 
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_ 7051. (3354.) Non-resident plaintiff to furnish security for costs, if re- 
quired. When the plaintiff in an action resides out of the state, or is a foreign 
corporation, security for the costs and charges which may be awarded against 
such plaintiff may be required by the defendant. When required, all proceed- 
ings in the action must be stayed until an undertaking executed by two or 
more persons is filed with the clerk, to the effect that they will pay such costs 
and charges as may be awarded against the plaintiff by judgment, or, in the 
progress of the action, not exceeding the sum of $300. A new or an additional 


_undertaking may be ordered by the court or judge, upon proof that the origi- 


nal undertaking is insufficient security, and proceedings in the action stayed 
until such new or additional undertaking is executed and filed. 


Cal, C. Civ. P., § 1036. costs until the case was called for trial was a 
Qualifications of sureties generally, § 7293. waiver of its right to demand security. 
Expense of bond included in costs, § 1215. Sciuttl vo U.P: Coal Co.) 30° Ui, 4625-85: 


The act of defendant in pleading to the 1011. 
merits and making no mention of security for 


7052. (3355.) Id. If security not given, action dismissed. After the 
lapse of thirty days from the service of notice that security is required, or of 
an order for new or additional security, upon proof thereof, and that no un- 
dertaking as required has been filed, the court or judge may order the action 
to be dismissed. 

Cal. C. Civ. P., § 1037. 


7053. (3356.) Costs awarded against state, how paid. When the state 
is a party and costs are awarded against it, they must be paid out of the state 
treasury, and the auditor shall draw his warrant therefor on the general fund. 


Cala GC: Civ. PB §51038%. Costs in the absence of a statute cannot be 
Undertaking not to be required of the state, imposed upon the sovereign. 
§ 7225, U. S. v. Stevens, 8 U. 3; 28 P. 869. 


7054. (3357.) Costs awarded against county, how paid. When a 
county is a party and costs are awarded against it, they must be paid out of 
the county treasury. 


CalaC- Civ; brs, L039. 
Undertaking not to be required of a county, § 7225. 


CHAPTER 49. 
CONTEMPT. 


7058. (3358.) Enumeration of contempts. What constitutes contempt. 
The following acts or omissions, in respect to a court of justice or proceedings 
therein, are contempts of authority of the court: 

1. Disorderly, contemptuous, or insolent behavior toward the judge 
while holding the court, tending to interrupt the due course of a trial or other 
judicial proceeding ; / 

2. Breach of the peace, boisterous conduct, or violent disturbance, tend- 
ing to interrupt the due course of a trial or other judicial proceeding ; 

3. Misbehavior in office, or other wilful neglect or violation of duty by 
an attorney, counsel, clerk, sheriff, or other person appointed or elected to 
perform a judicial or ministerial service ; 

4. Deceit or abuse of the process or proceedings of the court by a party 
to an action or special proceeding ; 

5. Disobedience of any lawful judgment, order, or process of the court; 

6. Assuming to be an officer, attorney, or counsel of a court, and acting 
as such without authority ; 

7. Rescuing any person or property in the custody of an officer by virtue 
of an order or process of such court; 

8. Unlawfully detaining a witness or party to an action while going to, 
remaining at, or returning from, the court where the action is on the calendar 


for trial; 
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9, Any other unlawful interference with the process or proceedings of a 


court; 


to answer as a witness; 


10. Disobedience of a subpcena duly served, or refusing to be sworn or 


11. When summoned as a juror in a court, neglecting to attend or serve 


as such, or improperly conversing with 


court, or with any other person, in re 


a party to an action to be tried at such 
lation to the merits of such action, or 


receiving a communication from a party or other person in respect to it, 


without immediately disclosing the same to the court; 
12. Disobedience by an inferior tribunal, magistrate, or officer, of the 


lawful judgment, order, or process of a superior court, or proceeding in an 


action or special proceeding contrary to 


law, after such action or special pro- 


ceeding is removed from the jurisdiction of such inferior tribunal, magistrate, 
or officer. Disobedience of the lawful orders or process of a judicial officer is 
also a contempt of the authority of such officer. 


Gah, GC. Civ. P., § 1209. 

Power of courts generally, §§ 1667, 1802. 

Disobedience of order of referee, etc., pro- 
ceeding, §§ 7072, 7073. a fifen 

When refused an order by one judge, it. is a 
contempt to apply to another, §§ 1820, 1821. 

When appeal lies from judgment in contempt 
proceeding, note to § 6690. : : 

Contempt of person charged with having 
property of decedent, § 7734. 

Entry after eviction by lawful process, § 7059. 

Court may assess damage to indemnify party 
injured by breach, § 7068. uy 

Contempts before justice of the peace, § 7525, 
and note. 

When act a crime and a contempt, § 8523. 

Persons resisting process, § 8592. 

Where a witness before a referee refuses to 
answer a question upon the advice of his 
counsel, honestly given and accepted in good 
faith, he will be excused from punishment, 
which would otherwise be imposed. 

U.S. v. The Church, 6 U. 9; 21 PB. 503; 524. 

Language used in a certain paper submitted 
to the court quoted and held to be a contempt 
of court. ¥ 

Td. 

Where an injunction enjoined appellant and 
its agents from entering upon, digging in, or 
extracting ores from a certain mining claim; 
held, that appellant and its agents were not 
guilty of a contempt. 

Bullion-B. & C. M. Co. v. Eureka Hill M. Co., 
brie lodestioe bs rd, 

A commissioner of the supreme court has no 
authority to punish for newspaper articles. 

People v. Carrington, 5 U. 531; 17 P. 735. 

The court has the right to commit for con- 
tempt one persuading a witness subpoenaed 
before the grand jury to leave the territory. 

In re Whetstone, 9 U. 156; 36 P. 633. 

Wilful refusal of a witness to answer a 
proper and material question may be punished 
as contempt. 

Ex parte Harris, 4 U. 5; 5 P. 129. 

Ex parte Hendrickson, 6 U. 3; 21 P. 396. 

When a witness contumaciously refuses to 
answer a proper question on cross-examina- 
tion, it is the duty of the court to strike out his 
entire testimony. 

Hadra v. Utah N. Bank, 9 U. 412; 35 P. 508. 
ie witness a party, pleading stricken, § 


Non-payment of alimony on the order of the 
court, punishable as contempt. 

In re Kelsey, 12. U. 393: 48 P. 106. 

Snow v. Snow, 13 U. 15; 48 P. 620. 

Lower court may punish violation of injunc- 
tion notwithstanding appeal. 

Ex parte Whitmore, 9 U. 441: 35 P. 524, 

A distinction exists between that class of 
contemot proceedings wherein it is sought to 
vindicate the authority of the court, or where 
the contempt consists in* the doing of a for- 
bidden .act injurious to the opnosite party, 
wherein the process is criminal in its nature 
and conviction is followed by fine or imprison- 
ment, and that other class of contempts where 
the proceeding is intended for the benefit or ad- 
vantage of the opposite party. 

Snow v. Snow, 13 U. 15; 48 P. 620. 

Ex parte Whitmore, 9 U. 441; 35 P. 524. 

See Elliot v. Whitmore, 10 U. 246; 87 P. 461. 


In determining whether an actual breach of 
an injunction has been perpetrated, its terms 
must be considered, and when the writ does 
not specifically restrain the parties enjoined 
from the commission of definite acts, but only 
in a general way enjoins them from the per- 
formance of acts complained of in the com- 
plaint, it must satisfactorily appear, in order 
to constitute a breach of the injunction, that 
the acts performed were included within its 
scope. 

Coit varekreed,7) 15) Uw 4262.49 san 

The court has right to rebuke counsel for 
language and conduct tending to bring it into 
contempt, and in proper cases to punish by 
fine or imprisonment. 

De aa v. Monroe Irr. Co., 18 U. 3438; 54 P. 
vy ; 


Briefs in supreme court may be stricken from 
the files on account of the use of language dis- 
respectful and insulting to the court below. 

Nephi Irr. v. Vickers, 20 U. 310; 58 P. 836. 

A court has power to expunge from its 
records scandalous matter which raises no 
issue and serves no purpose except to injure 
the reputation of the parties at whom it is 
aimed. 

Morrison v. Snow, 26 U. 247; 72 P. 924. 

See In re Snow, 27 U. 265; 75 P. 741. 

Under section 324, requiring an attorney to 
abstain from all offensive personalities, etc., 
an attorney who, as a party to an action, 
knowingly makes defamatory charges against 
a judge may be disbarred. 

Morrison v. Snow, 26 U. 247: 72 P. 924. 

In re Snow, 27 U. 265; 75 P. 741. 

Where the damage by defendant’s act in 
taking water from an irrigation ditch in viola- 
tion of an injunction, if any, resulted to all the 
landowners in common, who were entitled to 
water from the ditch, a proceeding for con- 
tempt for violating such injunction, even if 
maintainable by a corporation entitled to a 
portion of the water, was not maintainable in 
cee absence of proof of actual or special dam- 
age. 

Pree v. McFarland, 29 U. 455; 82 P. 


A judgment of conviction for contempt can- 
not be entered on pleadings on the theory that 
intent, motive, and circumstances are imma- 
terial, and then be defended on appeal on the 
theory that the burden of proof on such mat- 
ters was on the accused. 


Herald-Republican Co. y, i ; 
PS Oe Lewis, 42 U. 188; 


A party to a decree, who for a long time as- 
serted rights thereunder, cannot escape punish- 
ment for contemnt for violation because it is 
not alleged in the application that he was 
served with a copy or notice of the decree. 

In re Hoover, 44 U. 476: 141 P. 101. 

Where a decree was rendered restraining a 
bank from disposing of certain funds and an- 
pointing a receiver therefor, subsequent dis- 
charge of a nortion of the funds from receiv- 
ershin was in effect a discharge of the in- 
Ue ae pro tanto. 

Sommyr. Natl. - 

AN eR Bank v. Page-Brinton, 45 U. 

Fallure to comply wit 
eh eoutce ply h a vold court order 


Hammond v. Wall, 50 U. —: 171 P. 148. 


’ 


he 
: 


‘sit 


i i al i ee 


if 


a 


Affidavit charging that defendant newspaper, 
well knowing that certain publications were 
calculated to greatly prejudice the minds of 
the summoned jurors and other persons against 
the defendant then on trial, caused copies 
containing such publication to be delivered to 
said veniremen and others, and that such pub- 
lication did prejudice many of them, making 
it difficult to obtain qualified jurors, showed 
contempt. 

Herald-Republican Co. v. Lewis, 42 U. 188; 
129 P. 624. 

The old rule that a constructive criminal 
contempt was purged by denial under oath is 
chanseds and the matter is regulated by stat- 
ute. 

Id. 

Although newspaper may publish anything 
said or done in court while attempting to 
empanel a jury in a criminal action, it cannot 
go beyond this and print facts and conclu- 
sions and evidence and a confession by an 
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sible upon trial where such matters had been 
published fully at the time of the crime, such 
meee not being news. 

The statement of counsel in an altercation 
over the exclusion of evidence that the court 
was wishy-washy was contemptuous. 

Hogge v. S. L. & Og. Ry. Co., 47 U. 266; 153 
BP. 585. 

Evidence in a contempt proceeding held to 
show that the construction of a dam did not 
interfere with water rights of another. 

Geddes v. North Ogden Irrigation Co., 33 U. 
456; 94 P. 822. 

One turning water into a stream and with- 
drawing it without any order of court fixing 
the place of diversion and the amount to be 
withdrawn is not guilty of contempt, even 
though he should have first secured permis- 
sion from the court. 

Spanish Fork City v. Spanish Fork Hast 
Bench Irr. Co., 46 U. 487; 151 BP. 46. 


alleged confederate which would not be admis- 

7059. (3359.) Entry after eviction by lawful process. Contempt. Res- 
toration. Every person dispossessed of, or ejected from or out of, any real 
property, by the judgment or process of any court of competent jurisdiction, 
and who, not having a right so to do, re-enters into or upon, or takes posses- 
sion of, any such real property, or induces or procures any person not having a 
right so to do, or aids or abets him therein, is guilty of a contempt of the 
court by which such judgment was rendered, or from which such process is- 
sued. Upon a conviction for such contempt, the court must immediately issue 
an alias process, directed to the proper officer, and requiring him to restore 
such possession to the party entitled thereto under the original judgment or 
process. 


Calee. Civ. P58. 1210* 
Re-entry a misdemeanor, § 8231. 


Disobedience of judgment or order of the 
court, § 7058. 


7060. (3360.) Contempt in presence of court summarily punishable. 
Affidavit in other cases. When a contempt is committed in the immediate _ 
view and presence of the court, or judge at chambers, it may be punished 
summarily, for which an order must be made, reciting the facts as occurring 
in such immediate view and presence, adjudging that the person proceeded 
against is thereby guilty of a contempt, and that he be punished as in § 7067 
prescribed. When the contempt is not committed in the immediate view and 
presence of the court, or judge at chambers, an affidavit shall be presented 
to the court or judge of the facts constituting the contempt, or a statement 
of the facts by the referees or arbitrators or other judicial officer. 

Cale C6. Civ wes, sUlouL. Person put under bonds for assault in pres- 
Where contempt committed ovt of court, ence of court, § 8579. 
affidavit clearly stating particular acts of con- One charged with criminal contempt out of 
tempt is necessary to give jurisdiction. the presence of ‘the court must be given a 
ree Eee ae a dcsteny: Rta a inne eee ae 
co etre ang tote eae Herald-Republican v. Lewis, 42 U. 188; 129 
P. 624. 

7061. (3361.) Contempt not committed in presence of court. Warrant. 
When the contempt is not committed in the immediate view and presence of 
the court or judge, a warrant of attachment may be issued to bring the person 
charged to answer, or, without a previous arrest, a warrant of commitment 
may, upon notice, or upon an order to show cause, be granted; and no warrant 
of commitment can be issued without such previous attachment to answer, or 
such notice or order to show cause. 

Cal. 'C. Civ. P., § 1212. 

7062. (3362.) Id. Order to specify amount of bail. Whenever a war- 
rant of attachment is issued pursuant to this chapter, the court or judge must 
direct, by an indorsement on such warrant, that the person charged may be 
let to bail for his appearance, in an amount to be prescribed in such indorse- 
ment. 

Cal. C. Civ. P., § 1213. 

7063. (3363.) Id. Sheriff to keep prisoner until discharged or bailed. 
Upon executing the warrant of attachment, the sheriff must keep the person 
in custody, bring him before the court or judge, and detain him until an order 
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be made in the premises, unless the person arrested entitle himself to be dis- 


charged, as provided in the next section. 


Cals Oy Civ. e089 a2l4. 
A warrant of commitment for contempt for 
refusing to answer a question before the grand 


jury taking a recess for more than three 


months. 
Ex parte Harris, 4 U. 5; 5 P. 129. 


jury is not nullified by reason of the grand 

7064. (3364.) Id. Bail bond. Form. When a direction to let the per- 
son arrested to bail is contained in the warrant of attachment, or indorsed 
thereon, he must be discharged from the arrest upon executing and delivering 
to the officer, at any time before the return day of the warrant, a written un- 
dertaking, with two sufficient sureties, to the effect that the person arrested 
will appear on the return of the warrant, and abide the order of the court or 
judge thereon, or that the sureties will pay, as may be directed, the sum 
specified in the warrant. 


Cal. C. Civ. P., § 1215. 
7065. (3365.) Id. Officer’s return of warrant and bond. The officer 


must return the warrant of arrest and undertaking, if any, received by him 
from the person arrested, by the return day specified therein. 
Cal. C. Civ. P., § 1216. 

7066. (3366.) Id. Court must hear defendant. Witnesses. Adjourn- 
ment. When the person arrested has been brought up or has appeared, the 
court or judge must proceed to investigate the charge, and must hear any 
answer which the person arrested may make to the same, and may examine 
witnesses for or against him; for which an adjournment may be had from 


time to time, if necessary. 
Cal. C. Civ. P., § 1217. In labor disputes, how tried, §§ 3654, 3658. 


7067. (3367.) Id. Judgment. Penalty. Upon the answer and evidence 
taken, the court or judge must determine whether the person proceeded 
against is guilty of the contempt charged, and if it be adjudged that he is 
guilty of the contempt, a fine may be imposed on him not exceeding $200, or 
he may be imprisoned not exceeding thirty days, or both. And ?07, pz 


Call Ca Civ.) B.,) § 1218? that they were given an opportunity to be 
Decisions on contempt 
therefor, note to § 7058. 
When conviction for contempt appealable, 
note to § 6990. 


The recital in a judgment that the accused, 
“having stated that they had no legal reason 


and punishment 


heard. 

Herald-Republican Pub. Co. v. Lewis, 42 U. 
188; 129 P. 624. 

In a prosecution for criminal contempt for 
publishing matters which interfered with ju- 
dicial action, evidence that there was no in- 
tent to interfere or that there was no harm 


to give why judgment should not be pro- done in fact, is admissible in mitigation of 
nounced against them,” etc., does not show punishment. 
Id. 
7068. (3368.) Court may impose damages to indemnify party injured. 


Bar. If an actual loss or injury to a party in an action or special proceeding, 
prejudicial to his right therein, is caused by the contempt, the court, in addi- 
tion to the fine or imprisonment imposed for the contempt, or in place thereof, 
may order the person proceeded against to pay the party aggrieved a sum of 
money sufficient to indemnify him and to satisfy his costs and expenses; 
which order and the acceptance of money under it is a bar to an action by the 


aggrieved party for such loss and injury. 


Minn. (1894) § 6167. , 

Measure of damages for breach, § 7070. 

Under this section, in proceedings against 
one for a contempt in violating an injunction 
restraining him from infringing a trade mark, 
it was proper to award plaintiff a reasonable 
attorney’s fee. 

Davidson v. Munsey, 29 U. 181; 80 P. 743. 

Damage must be shown in order to main- 
tain contempt proceeding for taking water. 
eae enon v. McFarland, 29 U. 455; 82 P. 


7069. 


in the power of the person to perform 


formed it, or until released by the cou 
specified in the warrant of commitment. 


Reed Civ. P., § 1219*, 
pplied to case of violation of i i 
Elliot v. Whitmore, 10 U. 246: 37 iE wacioai 


Where a decree has been entered in a water 
case, and one of the parties violated it by 
taking excess water, the damage to each of 
those injured must be ascertained in the usual 
way, and a joint judgment in a lump sum for 
all injured is erroneous, even though there 
was no objection for misjoinder. 

In re Hoover, 44 U. 476; 141 P. 101. 


(3369.) Imprisonment to com 
otra nae pel performance. e 
tempt consists in the omission to perform an act enjoined by lay hen the con 


which is yet 


, he may be imprisoned until he has per- 
rt, and, in that case, the act must be 


Imprisonment of wi 
anion Gropar cacetone tness for refusal to an- 
Ex parte Harris, 4 U. 5; 5 P. 129. 
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Ex parte Hendrickson, 6 Ue Ss2T P., 396: prisoned until such fine and costs are paid at 
In cases of criminal contempt, court may the rate of one day for each dollar of such 
impose costs in addition to fine or fine and im- fine and costs. 
prisonment, and may order contemnor im- Ex parte Whitmore, 9 U. 441; 35 P. 524. 


7070. (3370.) Proceeding upon failure of defendant to appear. Dam- 
ages. When the warrant of arrest has been returned served, if the person 
arrested does not appear on the return day, the court or judge may issue an- 
other warrant of arrest, or may order the undertaking to be prosecuted, or 
both. If the undertaking be prosecuted,.the measure of damages in the action 
is the extent of the loss or injury sustained by the aggrieved party by reason 
of the misconduct for which the warrant was issued, and the costs of the 
proceeding. 

CI (Os Oberst me ying Court may assess damages, § 7068. 

7071. (3371.) Illness of defendant excuses officer. Unnecessary re- 
straint forbidden. Whenever, by the provisions of this chapter, an officer is 
required to keep in custody a person arrested on a warrant of attachment, 
and to bring him before a court or judge, the inability, from illness or other- 
wise, of the person to attend is a sufficient excuse for not bringing him up; 
and the officer must not confine a person arrested upon the warrant, in a 
prison, or otherwise restrain him of personal liberty, except so far as may be 
necessary to secure his personal attendance. 

Cal. C. Civ. P., § 1221. 

7072. (3372.) Disobedience of order of referee, board, etc., reported to 
district judge. Attachment. Whenever authority is given to any person, of- 
ficer (other than a judicial officer), referee, board, or committee to issue proc- 
ess to compel the attendance of witnesses or the production of books or 
papers before such person, officer, referee, board, or committee, and any per- 
son duly subpoenaed to appear and give evidence, or to produce any books or 
papers, shall neglect or refuse to appear or to produce such books or papers 
according to the requirement of such subpcena, or shall refuse to testify, or 
to answer any question which said person, officer, referee, board, or commit- 
tee shall decide to be proper and pertinent, he shall be deemed in contempt, 
and it shall be the duty of the person, officer, referee, board, or committee, as 
the case may be, to report the fact to the judge of the district court of the 
county, who shall thereupon issue an attachment in the form usual in the dis- 
trict court, directed to the sheriff of the county, commanding him to attach 
said person and forthwith bring him before the judge by whose order such 


attachment was issued. 


Wis., S. & B. An. S. (1889) § 4066*. Disobedience of order of referee, etc., § 7058, 
Before public utility commission, §§ (2) 4822, and note. 
848. Before industrial commission, § 3079. 


7073. (3373.) Id. Hearing before judge. Penalty. On the return of 
the attachment and the production of the body of the defendant, the said. 
judge shall have jurisdiction of the matter, and the person charged may purge 
himself of the contempt in the same way, and the same proceeding shall be 
had, and the same penalty may be imposed, and the same punishment inflicted, 
as in the case of a witness subpoenaed to appear and give evidence on the trial 
of a civil case before a district judge. 


Wis., S. & B. An. S. (1889) § 4066*. 
Witness, subpoenaed, contempt, §§ 7133, 71 34. 


« 


CHAPTER 50. 
JUDICIAL KNOWLEDGE. 


7076. (3374.) Courts take judicial notice of what. Reference to ap- 
propriate books, etc. Courts take judicial notice of the following facts: 

1. The true signification of all English words and phrases, and of all 
legal expressions ; 

2. Whatever is established by law; 
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3. Public and private official acts of the legislative, executive, and ju- 
dicial departments of this state and of the United States ; 

4. The seals of all the courts of this state and of the United States; 

5 The accession to office and the official signatures and seals of office of 
the principal officers of government in the legislative, executive, and judicial 


departments of this state and of the United States.; 


6. The existence, title, national flag, and seal of every state or sovereign 


recognized by the executive power of the United States; 
7 The seals of courts of admiralty and maritime jurisdiction, and of no- 


taries public ; 


8. The laws of nature, the measure of time, and the geographical divi- 


sions and political history of the world. 


In all these cases the court may resort for its aid to appropriate books or 


documents of reference. 


Cal. (CG) Civ. Piss § 185: > 

Judicial notice of newly incorporated city, §§ 
524, 527. 

Judicial notice of change in organization of 
cities, § 527, and note. ; 

Court to impart matters of judicial notice to 
jury, § 7029. 

The court takes judicial notice of the fol- 
lowing: 

Of its officers. 

People v. Lyman, 2 U. 30. 

Of statutes and authoritative decisions of 
courts within their jurisdiction. 

People v. Hopt, 3 U. 396; 4 P. 250. 

Of the population of a city as shown by pub- 
lic census. 

People v. Page, 6 U. 353; 23 P. 761. 

Of the entries in legislative journals required 
to be kept by the constitution. 

Ritchie v. Richards, 14 U. 345; 47 P. 670. 

Stanton v. Hardy, 14 U. 380; 47 P. 1102. 

Of the proceedings of the convention which 
framed the constitution. 

State v. Norman, 16 U. 457; 52 P. 986. 

Sanlpollv, b.eV. Coal Coes) Us Ll4:486.P: 

5 


Of the records of public expenditures in 
considering the validity of expenditures of pub- 
lie officers. 

Pa Ve COalt Cosa, County (Convrs..a bangin 
48 P. 10382. ; 

Of geographical divisions of counties, cities, 
ete., and of the fact that Salt Lake City is 
divided into lots, blocks, and streets. 

McMaster vy. Morse, 18 U. 21; 55 P. 70. 

Of the records and prior proceedings in the 
same case. 

State v. Bates, 22 U. 65; 61 P. 905. 

Warren v. Robinson, 21 U. 429; 61 P. 28. 

See Garland v. Bear L. & R. Irr. Co., 9 U. 
350; 34 P. 368. 

Of decisions of supreme court of the United 
States affecting a law of this state. 

State v. Hart, 19 U. 4388; 57 PB. 415. 

State v. Bates, 22 U. 65; 61 P. 905. 

Of creeds and doctrine of Mormon church, 
and of the principles of celestial marriage 
peculiar to such church. 

Hilton v. Roylance, 25 U. 129; 69 P. 660. 

That ordinarily the assignment of wages 
earned or to be earned, or garnishment of 
wages, imputes no wrong or misconduct to 
debtor. 

Rugg v. Tolman, 39 U. 295; 117 P. 54. 


Of an act of congress restoring Indian re-' 


serve lands to the public domain. 

Sowards v. Meagher, 37 U. 212; 108 P. 1112. 

Of the historical fact that the system of 
time known as standard time has been offi-j 
cially recognized by the national government, 
and of the system, and that standard instead 
eo time was in general use in Salt Lake 

ity. 

Salt Lake City v. Robinson, 39 U. 260; 116 
P. 442. 

That the use of dynamite in blasting is 
inherently dangerous and no one knows when 
or where it will explode. 

Fazio vy. Corey Bros. Constr. Co., 48 U. 120: 
134 P. 747. : 


That there are many miles of small streams 
that flow in ditches or flumes in the state 
which may be more or less attractive to chil- 
dren. 

Charvoz v. Salt Lake City, 42 U. 455; 131 P. 
901. 

Of the fact that an election was held in 
June, 1911, under the mandatory provision of 
the local option act, as amended. 

American Fork City v. Chartier, 43 U. 252; 
134 P. 739. 

American Fork City v. Briggs, 43 U. 231; 134 
1eR ENG 

Of the general purpose or method of doing 
business of building and loan associations. | 

Union Savings & Inv. Co. v. District Court, 
44 P8907 40 Pa 220: 


Of the purpose of fenders as applied to street 
cars. 

Spiking v. Consolidated Ry. & P. Co., 33 U. 
3133 937 Bu sess 


Of the time the sun sets on a given day and 
that twilight follows immediately, etc. 

Preese v. O. S. L. R.R. Co.,/48 Us 5513 162 
P. 40. 


Of the general scope and extent of the ter- 
ritory, named in a-contract, in the states of 
Oregon and Washington, and of the general 
history and number of inhabitants of the 
states, and of their general conditions, so 
far as the same is a matter of common and 
general knowledge. 

Daly v. Olds, 35 U. 74; 99 P. 460. 


Of the estimated income from _ university 
land sales for the years 1909 and 1910 as con- 
tained in last biennial report of the board of 
regents. 

State ex rel. U. of U. v. Candland, 36 U. 406; 
104 P. 285. 


Of the restoration in a certain year to the 
public domain of the unalloted lands of an 
Indian reservation. 

Whiterocks Irr. Co. v. Mooseman, 45 U. 79; 
141 P. 459. 


The court does not take judicial notice of 
the following. 

Laws of another state. 

Grow v. O. S. L. R. Co., 44 U. 160; 138 P. 398. 


Records of another case prosecuted by the 
Same attorney for another client, and assume 
that the attorney had a similar champertous 
contract with such other client. 

In re Evans, 42 U. 282; 130 P. 217. 

When term of district court adjourned. 

Felt v. Cook, 31 U. 299; 87 P. 1092. 

Different systems of bookkeeping. 

Walker Bros. v. Skliris, 34 U. Sool It ee lias 


Of the legal status of any particular Indian 
e cy ead Indian in a particular 
se, e same Towan i i 
See ied ta named in a United 
Murdock v. Farrell, 49 U. 314; 163 P. 1102. * 


It is the safer rule to require 
( proof of the 
laws of another state relative to the validity 
and effect of judgments in that state, and not 
to take judicial notice thereof. 
Hunt v. Monroe, 32 U. 428. 91 Pe 269. 


nt} «ae Ue 
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CHAPTER 51. 
PUBLIC WRITINGS. 


7079. (3375.) Citizens may inspect and copy public writings. Every 
citizen has a right to inspect and take a copy of any public writing of this 
State, except as otherwise expressly provided by statute. 


Cal. C. Civ. P., § 1892. 
Copies of records in county recorders’ offices may be taken in pencil only, § 1594, 


7080. (3376.) Public officer to furnish copy on payment of fee. Every 
public officer having the custody of a public writing which a citizen has the 
right to inspect is bound to give him, on demand, a certified copy of it, on 
payment of the legal fees therefor. 

Cal. C. Civ. P., § 1893. 


7081. (3377.) Public and private statutes defined. Statutes are public 
or private. A private statute is one which concerns only certain designated 
individuals, and affects only their private rights. All other statutes are pub- 
lic, in which are included statutes creating or affecting corporations. 


Cal. C. Civ. P., § 1898. Corporations not to be created by special law, 
Pleading private statute, § 6603. Con. arf. 6, sec. 26. 
Private statute as evidence, § 7086. Special laws forbidden, Con. art. 6, sec. 26. 


7082. (3378.) Kinds of public writings. Public writings are divided 
into four classes: ; 
TA caw: 
2. Judicial records; 
3. Other official documents ; 
4. Public records, kept in this state, of private writings. 
Cal. C. Civ. P., § 1894. 


7083. (3379.) Statutes of other states, etc., admitted in evidence. 
Books purporting to be printed or published under the authority of another 
state or a territory, or foreign country, and to contain the statutes, code, or 
other written law of said state, territory, or country, or proved to be com- 
monly admitted in the tribunals of such state, territory, or country as evidence 
of the written law thereof, are admissible in this state as evidence of such law. 


Walmer Oly. ales S. L900*, prima facie evidence, is, when a practicing 
Proof of laws of foreign state as to the attorney testifies that it was in common use 
validity and effect of a judgment. by the attorneys of Colorado and cited by the 
Hunt v. Monroe, 32 U. 428; 91 P. 269. courts there, admissible on either ground, to 
A book purporting to be Mills’ Code of Colo- prove the laws of Colorado. 
rado, and which contains what purports to Stuart v. Pederson, 41 U. 308; 125 P. 395. 


be a copy of legislative enactment making it 


7084. (3380.) Properly certified law, etc., of another state admitted in 
evidence. A copy of the written law or other public writing of any other 
state, or of a territory, or a foreign country, attested by the certificate of the 
officer having charge of the original under the public seal of the state, terri- 
tory, or country, or attested by the certificate of the keeper thereof and the 
seal of his office annexed, if there be a seal, together with the certificate of 
the presiding justice of the county, parish, or district in which such office may 
be kept, or of the governor, secretary of state, or chancellor, or, if of a foreign 
country, the certificate of the minister or ambassador, or a consul, vice-consul, 
or consular agent of the United States in such foreign country, that the at- 
testation of such keeper is in due form and by the proper officer, is admissible 
as evidence of such law or writing. 

Cal. C. Civ. P., § 1901*. 
7085. (3381.) Unwritten law of another state, etc., how proved. The 
oral testimony of witnesses skilled therein is admissible as evidence of the 
unwritten law of another state, or of a territory, or of a foreign country, as 
are also printed and published books of reports of decisions of the courts of 
such state, territory, or country, commonly admitted in such courts. 
Cal. C. Civ. P., § 1902*. 


7086. (3382.) Effect of recitals in statutes. The recitals in a public 
statute are conclusive evidence of the fact recited, for the purpose of carrying 
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it into effect, but no further. The recitals in a private statute are conclusive 
evidence between parties who claim under its provisions, but no further. 
Cal. C. Civ. P., § 1903. Private statute defined, § 7081. ; 
7087. (3383.) Judicial record defined. A judicial record is the record 
or official entry of the proceedings in a court of justice, or of the official act 
of a judicial officer, in an action or special proceeding. 


Cal. C. Civ. P., § 1904. 
7088. (3384.) Id. Of court within the United States, how proved. A 


judicial record of this state, or of the United States, may be proved by the 
production of the original, or by a copy thereof certified by the clerk or other 
person having the legal custody thereof. That of another state or of a terri- 
tory may be proved by the attestation of the clerk and the seal of the court 
annexed, if there be a clerk and seal, together with a certificate of the chief 
judge or presiding magistrate that the attestation is in due form. 


Cale Civ. P.,, § 1905: Judgment of justice of the peace of another 
Judgment, how pleaded and proved, § 6600. state, how proved, §§ 7094, 7095. — i : 
Authentication of judgment of another state Entries in justice’s docket prima facie evi- 


in clerk’s name, by deputy clerk, is sufficient. dence, § 7531. 
Steinke v. Graves, 16 U. 293; 52 PB. 386. 


7089. (3385.) Id. Of foreign country, how proved. A judicial record 
of a foreign country may be proved by the attestation of the clerk, with the 
seal of the court annexed, if there be a clerk and seal, or of the keeper of the 
record, with the seal of his office annexed, if there be a seal, together with a 
certificate of the chief judge or presiding magistrate, or minister, or ambassa- 
dor, or a consul, vice-consul, or consular agent of the United States in such 
foreign country, that the attestation is in due form and by the proper officer. 

Cal. C. Civ. P., § 1906*. 

7090. (3386.) Id. Other proof. A copy of the judicial record of a for- 
eigti country is also admissible in evidence upon proof: 

1. That the copy offered has been compared by the witness with the 
original, and is an exact transcript of the whole of it; 

2. That such original was in the custody of the clerk of the court, or 
other legal keeper of the same; and, 

3. That the copy is duly attested by a seal which is proved to be the seal 
of the court where the record remains, if it be the record of a court; or, if 
there be no such seal, or if it be not a record of a court, by the signature of 
the legal keeper of the original. 

Cal. C. Civ. P., § 1907. 


7091. (3387.) Other official documents, how proved. Other official doc- 
uments may be proved as follows: 

1. Acts of the executive of this state, by the records, and of the United 
States, by the records of the departments of the United States certified by the 
heads of those departments respectively. They may also be proved by public 
peetents: printed by the order of the legislature or congress, or either house 

ereof; 
2a whe proceedings of the legislature of this state or of congress, by the 
journals of those bodies respectively, or either house thereof, or by published 


statutes or resolutions, or by copies certified by the clerk, or printed by their | 


order ; 


3. The acts of the executive or the proceedings of the legislature of an- 
Outs state or of a territory in the same manner: 
. The acts of the executive, or the di i 
, proceedings of the legislature of a 
foreign country, by journals published by their authority, or com ne re- 
paved in that country ee or by a copy certified under the seal of the 
Ty or sovereign, or by a recognition th i i 
executive of the United States; - reo i some Pee 
5. Acts of a municipal cor i i 
-Orporation of this state or of a board or depart- 
ment thereof, by a copy certified by the legal keeper thereof, or by a ce 
book published by the authority of such corporation; as 


6. Documents of any other class in thi 
OK S stat igi 
copy, certified by the legal keeper thereof; aucmisact ss! 
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_ 7. Documents of any other class in another state or a territory, by the 
original, or by a copy, certified by the legal keeper thereof, together with the 
certificate of the secretary of state, judge of the supreme, superior, circuit, 
district, or county court, or mayor of a city of such state or territory, that 
an copy is duly certified by the officer having the legal custody of the orig- 
inal ; 

8. Documents of any other class in a foreign country, by the original, or 
by a copy, certified by the legal keeper thereof, with a certificate under the 
seal of the country or sovereign, or with the certificate of the minister or am- 
bassador, or a consul, or vice-consul, or consular agent of the United States in 
such foreign country, that the document is a valid and subsisting document 
of such country, and that the copy is duly certified by the officer having the 
legal custody of the original ; 

9. Documents in the departments of the United States government, by 


the certificate of the legal custodian thereof. 
Cal. C. Civ. P., § 1918*. 


7092. (3388.) Public record. of private writing, how proved. A public 
record of a private writing may be proved by the original record, or by a copy 


thereof, certified by the legal keeper of the record. 
Cal. C. Civ. P., § 1919. Proof of conveyances, etc., § 7116. 


7093. (3389.) Entries in official records prima facie evidence. Entries 
in public or other official books or records, made in the performance of his 
duty by a public officer of this state; or by any other person in the perform- 
ance of a duty specially enjoined by law, are prima facie evidence of the 


facts stated therein. 


CalmCy Civ. Ps: Sio20: 
Entries in justice’s docket prima facie evi- 
dence, § 7531. 


In order to introduce evidence of the local 
mining law of a district, it is necessary that it 
should be made to appear aliunde that the copy 


When courts take judicial notice of the rec- 
ords of public officers, note to § 7076. 

Certified copy of industrial commission. ad- 
missible, § 3067. 


offered comes from the proper custodian, and 
that such person was empowered to give cer- 
tified copies thereof, so as to become evi- 
dence, and that such was a copy of the laws 


in force in such district. 


Certified copy of files and orders of public 
Roberts v. Wilson, 1 U. 292. 


utility commission admissible, § (1) 4823. 
Reports to public utility commission on acci- 
dents not admissible, § 4812. 


7094. (3390.) Judgment of justice of another state, etc., how proved. 
A transcript from the record or docket of a justice of the peace of another 
state, or of a territory, of a judgment rendered by him, of the proceedings 
in the action before the judgment, of the execution and return, if any, sub- 
scribed by the justice and verified in the manner prescribed in the next sec- 


tion, is admissible evidence of the facts stated therein. 


Cale Ca Civen bes ool: 
Judicial record of this state, how proved, § 7088. 


7095. (3391.) Id. Certification. Justice as a witness. There must be 
attached to the transcript a certificate of the justice that the transcript is in 
all respects correct, and that he had jurisdiction of the action, and also a fur- 
ther certificate of the clerk or prothonotary of the county in which the jus- 
tice is a resident at the time of rendering the judgment, under the seal of 
the county, or the seal of the court of common pleas or county court cr court 
of general jurisdiction thereof, certifying that the person subscribing the 
transcript was, at the date of the judgment, a justice of the peace in the 
county, and that the signature is genuine. Such judgment, proceedings, and 
jurisdiction may also be proved by the justice himself, on the production of 
his docket, or by a copy of a judgment, and his oral examination as a witness. 

Cal. C. Civ. P., § 1922*. 

7096. (3392.) Form of certificate to copy. Whenever a copy of a writ- 
ing is certified for the purpose of evidence, the certificate must state in sub- 
stance that the copy is a correct copy of the original, or of a specified part 
thereof, as the case may be. 

Cal. C. Civ. P., §71923. 

7097. (3393.) Such certificate to be under seal. Such certificate must 
be under the official seal of the certifying officer, if there be any, or, if he be 
the clerk of a court having a seal, under the seal of such court. 

CaliC. Civ.s bP: 8 11923. 
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7098. (3394.) Effect of certificate of purchase as evidence. A certifi- 
cate of purchase or of location of any lands in. this state, issued or made in 
pursuance of any law of the United States, is prima facie evidence that the 
holder 6r assignee of such certificate is the owner Olw the land described 
therein; but this evidence may be overcome by proof that, at the time of the 
location, or time of filing a pre-emption claim on which the certificate may 
have been issued, the land was in the adverse possession of the adverse party, 
or those under whom he claims, or that the adverse party is holding the land 
for mining purposes. 

Cal. C. Civ. P., § 1925*. 

7699. (3395.) Id. By officer, or board of officers. An entry made by 
an officer, or board of officers, or under the direction and in the presence of 
either, in the course of official duty, is prima facie evidence of the facts stated 
in such entry. 

Cal. C. Civ. P., § 1926. 


CHAPTER 52. 
PRIVATE WRITINGS. 


7103. (3396.) Private writings defined. Private writings are either: 

fi Sealed; or, 

2. Unsealed. 

Cal. C. Civ. P., § 1929. 

7104. (3397.) Seal defined. A seal is a particular sign, made to attest 

in the most formal manner, the execution of an instrument. 
Cal. C. Civ. P., § 1930. 

7105. (3398.) Public and private seals defined. Foreign seal. —A public 
seal in this state is a stamp or impression made by a public officer with an 
instrument provided by law, to attest the execution of an official document, 
upon the paper, or’upon any substance attached to the paper which is capable 
of receiving a visible impression. A private seal may be made in the same 
manner by any instrument, or it may be made by a scroll of the pen, or by 
writing the word “seal” against the signature of the writer. A scroll or | 
other sign, made in another state or a territory or a foreign country, and 
recognized as a seal, must be so regarded in this state. 

Cal. C. Civ. P., § 1931*. 


7106. (3389.) Private seal not necessary. It shall not be necessary to 
use private seals on any instrument of writing in this state. 


7107. (3400.) Histories, scientific works, maps, etc., prima facie evi- 
dence. Historical works, books of science or art, and published maps or 
charts, when made by persons indifferent between the parties, are prima facie 
evidence of facts of general notoriety and interest. 

Cal. C. Civ. P., § 1936. the term ‘‘seali di a i 
Historical works relating to the Mormon the aanerente enn Ene Tae eae Ax 


church, and the records and journals of such cerem i 
k _re ony of marriage. 
church, are admissible to show the meaning of Hilton v. Royiancear U. 129; 69 BP: 660. 


_ 7108. (3401.) Notice to adverse party to produce writing. Proof. Ifa 
writing to be proved be in the custody of the adverse party, he must first have 
reasonable notice to produce it. If he then fail to do so, the contents of the 
ee may be proved as in case of its loss. But the notice to produce it is 
not necessary where the writing is itself a i ; 1 
fully obtained or withheld by the adverse ae aii 

Cal. C. Civ. P., § 1988. 


Fae for copy of writing, etc., order, § § mie evidence to: prove writing jaftcE notice 
Demand for inspection of writing, § 6595. pars evidence  acmisel ye weer: eee: 
Refusal to admit genuineness of writing, ef- Admission of F « 

fect, § 7203. ‘ or genuineness sufficient, § 7112. 


7109. (3402.) Party demandin 


a writing called for by one party is produced by the other, and is thereupon ie 


g writing not required to use it. Though 
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inspected by the party calling for it, he is not obliged to produce it as evidence 


in the case. 
Cal. C. Civ. P., § 1939. 


7110. (3403.) Writings, how proved. Any writing may be proved 


either: 


1. By any one who saw the writing executed; or, 
2. By evidence of the genuineness of the handwriting of the maker; or, 


3. By a subscribing witness. 


Waly Co aiCty en 88 1940. 

Proof of instruments sent by telegraph or 
telephone, §§ 6117-6120, 7032. 

A person acquainted with the handwriting of 
the person whose signature was forged is a 
competent witness. 

People v. Mahon, 1 U. 205. 

An expert may testify as to this opinion 
formed from a comparison with writings ad- 
mitted to be genuine. 

Durnell v. Snowden, 5 U. 216; 14 P. 334. 

Tucker v. Kellogg, 8 U. 11; 28 P. 870. 

State v. Webb, 18 U. 441; 56 P. 159. 

In a prosecution for statutory rape, in which 
prosecutrix claimed to have received certain 
letters from defendant, but admitted that she 
had never seen him write nor seen a specimen 
of his handwriting admitted to be genuine, 
and was not an expert at handwriting, she 
was not competent to testify that the letters 


7111. 


(3404.) Id. When subscribing witness denies or forgets. 


were written by defendant, although she 
claimed that he had admitted having written 
two of the letters. 

State v. McBride, 30 U. 422; 85 P. 440. 

On an issue as to whether a certain letter 
was written by defendant, a witness whu 
had seen defendant write but once was com- 
petent to testify. 

State v. Freshwater, 30 U. 442; 85 P. 447. 

Durnell v. Snowden, 5 U. 216; 14 P. 334. 

Tucker v. Kellogg, 8 U. 11; 28 P. 870. 

On issue as to whether certain typewritten 
letters were written by defendant, testimony of 
an expert that a comparison of the letters with 
work done by a certain typewriting machine 
in the town where defendant lived indicated, 
because of defects in the type and in the 
alignment thereof, that the letters were written 
on the machine in question, was competent. 

State v. Freshwater, 30 U. 442; 85 P. 447. 


If the 


subscribing witness denies or does not recollect the execution of the writing, 
its execution may still be proved by other evidence. 


Cal. C. Civ. P., § 1941. 
7112. 


(3405.) Id. Admission of genuineness by adverse party sufficient. 


When, however, evidence is given that the party against whom the writing 
is offered has at any time admitted its execution, no other evidence of the ex- 
ecution need be given, when the instrument is one produced from the custody 
of the adverse party, and has been acted upon by him as genuine. 


CalnC7 Civ.cP., § 4942". 


7113. (3406.) Entry made by decedents, when prima facie evidence. 


The entries and other writings of a decedent made at or near the time of the 


transaction, and when he was in a position to know the facts stated therein, 
may be read as prima facie evidence of the facts therein stated, in the follow- 


ing cases: 


1. When the entry was made against the interest of the person making it; 
2. When it was made in a professional capacity, and in the ordinary 


course of professional conduct ; 


3. When it was made in the performance of a duty specially enjoined 


by law. 
Cal. C. Civ. P., § 1946. 


7114. (3407.) Private writing, acknowledged and certified, prima facie 


evidence of execution. 


Every private writing, except last wills and testa- 


ments, may be acknowledged or proved and certified in the manner provided 
for the acknowledgment or proof of conveyances of real property, and the 
certificate of such acknowledgment of proof is prima facie evidence of the ex- 
ecution of the writing, in the same manner as if it were a conveyance of real 


property. 
CAlmC a Civ der sul 48) 


7115. 


(3408.) Will invalid unless formally executed. Proof. A last 


will and testament, except a nuncupative will, is invalid, unless it be in writ- 
ing and executed with such formalities as are required by law. When, there- 
fore, such a will is to be shown, the instrument itself must be produced, or 


WaleOnCiverE., 1969; 
Execution of will, § 6315. 


7116. 
dence. Certified copy. 


nye 


‘secondary evidence of its contents be given. 


Proof of will, § 7572. 


(3409.) Conveyance acknowledged and certified, prima facie evi- 
Every instrument conveying or affecting real prop- 
erty, acknowledged, or proved and certified, as provided by law, may, to- 
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gether with the certificate of acknowledgment or proof, be read in evidence, 


in an action or proceeding, without fur 


ther proof; and the record, or a cer- ~ 


tified copy of the record, of such conveyance or instrument thus acknowl- 


edged or proved may be read in evidence, with the like effect as the original, 
on proof, by affidavit or otherwise, that the original is not in the possession 
or under the control of the party producing the record or the certified copy. 


@aln.@ Civ. bs. L951. 

Conveyance, etc., sent by telegraph or tele- 
phone as evidence, §§ 6117-6120. 

Public record of private writing, how proved, 
§ 7092. : 

Abstract of title as evidence, § 1590. 

Exemplification of United States patent for 
a mining claim, authenticated by the commis- 
sioner of the general land office, is evidence 
equally with the original, and is admissible 
without the proof hereby required to au- 
thorize the admission of certified copies. 

Bullion-B. & C. M. Co. v. Eureka Hill M. Co., 
Wig Ris DEN Baty Gap lay 


7117. (3410.) 


Where it is shown that a party offering a 
certified copy of a deed has left the original 
in the city where the trial is being held and 
no effort made to secure it, the certified copy 
is not admissible. 

Wilson v. Wright, 8 U. 215; 30 P. 754. 

The record of a patent is admissible where 
it shows it was duly executed. 

Tate v. Rose, 35 U. 229; 99 P. 10038. 


When parol evidence of writing admissible. There can 


be no evidence of the contents of a writing, other than the writing itself, ex- 


cept in the following cases: 


1. When the original has been lost or destroyed, in which case proof of 
the loss or destruction must first be made; 

2. When the original is in the possession of the party against whom the 
evidence is offered, and he fails to produce it after reasonable notice ; 

3. When the original is a record or other document in the custody of a 


public officer ; 


4. When the original has been recorded, and a certified copy of the rec- 
ord is made evidence by this code or other statute; 

5. When the original consists of numerous accounts or other documents 
which cannot be examined in court without great loss of time, and the evi- 
dence sought from them is only the general result of the whole. 

In the cases mentioned in subs. 3 and 4, a copy of the original, or of the 
record, must be produced; in those mentioned in subs. 1 and 2, either a copy 


or oral evidence of the contents. 

Cal. C. Civ. P., § 1855. 

Abstracts of title admissible in evidence, §§ 
1590, 1591. 

Notice to produce writing, § 7108. 

A party who states that he has left the 
original deed with a person in the city where 
the trial is had, and that he has made no 
attempt to get the same, is not entitled to 
offer a copy of such deed in evidence, 

Wilson v. Wright, 8 U. 215; 30 P. 754. 

Wihere a written instrument is traced into 
the hands of a party not within the state, sec- 
ondary evidence is admissible to prove the 
contents of the instrument, and this without 
further showing that the original was lost or 
destroyed. In such case no notice to produce 
is necessary, and a copy of the instrument is 
competent. (Approved in McCollum y. S. P. 
Co., 31 U. 494; 88 P. 663.) 

Dwyer v. S. L. C. Copper Co., 14 U. 339; 47 
je Sula 

Sufficient reason for failure to produce writ- 
ing not being given, the copy held by defend- 
ant Ryan should have been produced. 

McIntyre v. Ajax, 17 U. 213; 53 P. 1124. 

Where written contract has been lost its 
contents may be proved. 

Nelson v. S. P. Ry., 18 U. 244: 55 P. 364. 

Saunders v. S. P. Ry., 18 U. 243; 55 P. 1102. 


7118. 


been altered, after its execution, in a 


Cal. C. Civ. P., § 1982. 


(3411.) _ Material alterations 
producing as genuine a writing which has 


Contents of lost deed may be proved. 

Scott v. Crouch, 24 U. 377; 67 U. 1068. 

Before parol evidence may be given of the 
contents of a writing, it must be shown that 
the writing itself can not be produced, or its 
absence must be satisfactorily accounted for. 

Stoll’ v2 Daly, Me Co. 19 Oy 2ilee bie ee be 

Evidence that a letter was properly ad- 
dressed, stamped, and mailed to defendant 
raises the presumption that it was received by 
him, and is sufficient to admit it in evidence. 

Cooney v. McKinney, 25 U. 329; 71 P. 485. 

Brown v. Fraternal Ace. Ass’n, 18 U. 265; 
5b) P63: 

Where, in a prosecution for adultery, the 
state claimed that certain letters had been 
written by defendant’s alleged paramour to de- 
fendant and notified the defendant to produce 
these letters, which he did not do, evidence by 
the woman who wrote them as to their con- 
tents was admissible. 

State v. Freshwater, 30 U. 442; 85 P. 447. 

Plaintiff, in an action against a railway com- 
pany for injuries caused by its failure to pro- 
vide him with proper accommodations and 
protection as a passenger, could introduce oral 
evidence to show the class of his ticket, where 
he had surrendered it to the railway and had 
served proper notice on the same to produce it. 

McCollum v. S, P. Co., 31 U. 494; 88 P. 663. 


require explanation. The party 
been altered, or appears to have 


part material to the question in dispute, 
must account for the appearance or alteration. 


ation was made by another, without his concur 
consent of the parties affected by it, or otherw 
or that the alteration did not change the me 
ment. If he do that, he may give the writin 


He may show that the alter- 
urrence, or was made with the 
ise properly or innocently made, 
aning or language of the instru- 


g in evidence, but not otherwise. 


Alteration of promi ~ er 
4161, and notes issory note, effect, §§ A160 
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Alteration of contract after signing; held, 
eo feral ae eet void. 

m. Pub. Co. v. Fisher Brew. iy ; 

37 P. 259. gee Io ald 


eee eee ee ee ee ee 
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The rule of this section cannot be applied 
to the alteration of a commercial aeeneyes 
report by changing the figures so as to correct 
ree eer addition. 

elleville Pump & S. W. v. Sam 
234; 52 P. 282. ip So" 


CHAPTER 53. 


WITNESSES. 
COMPETENCY. 


7122. 


(3412.) Who may be witnesses. Jury exclusive judges of credi- 


bility. All persons, without exception, otherwise than is specified in the next 
two sections, who, having organs of sense, can perceive, and, perceiving, can 


make known their perceptions to others, may be witnesses. 


Therefore, 


neither parties nor other persons who have an interest in the event of an ac- 
tion or proceeding are excluded; nor those who have been convicted of crime; 
nor persons on account of their opinions on matters of religious belief; al- 
though, in every case, the credibility of the witness may be drawn in question, 
by the manner in which he testifies, by the character of his testimony, or by 
evidence affecting his character for truth, honesty, or integrity, or his mo- 
tives, or by contradictory evidence; and the jury are the exclusive judges of 


his credibility. 


Cale. Cliveses, $1879, 

Jury to decide questions of fact, when, §§ 
6444, 6781, 7208. 

Re ees es, etc., in criminal cases, §§ 9275- 

Defendant in criminal case as a witness in 
his own behalf, § 9279, and note. 

The jury, or the court when a law action is 
tried without a jury, is the exclusive judge of 
the credibility of the witnesses and of the 
eet of the evidence, note to Con. art. 8, 
sec. 9. 

Diseretion of court as to examination of wit- 
nesses, note to § 6802. 

pose eee to be protected from insult, § 


Defendant and mother competent in bastardy 
proceedings, § 384. 

Witness must answer in corrupt practice 
prosecution, §§ 2373, 2401. 

Witness must answer in liquor prosecution, § 
3371. 

Accomplices competent in liquor prosecu- 
tion, § 3369. 

Witness in pandering prosecution, § 8101. 

Witness in prosecution of delinquent father 
or husband, § 8113. 

Instructions generally, note to § 6802. 

Jury’s attention called to defendant’s In- 
terest in the result in a criminal case not 
error. 

People v. Callaghan, 4 U. 49; 6 P. 49. 

Court may caution a jury as to testimony of 
weak-minded witness. 

Mowerve Herald, 6 UW. 175; 21 P. 991. 

An instruction that the jury were to deter- 
mine the credibility of the witnesses, etc., 
that they were not bound to take the testimony 
of any witness as absolutely true, and should 
not do so if they were satisfied that the wit- 
ness was mistaken in the matter testified to 
by him, or that for any other reason his 
testimony was untrue or unreliable, though 
ambiguous, was not error. 

Black v. Rocky Mt. Bell Tel. Co., 26 U. 451; 
73 -P. 514. 

An attorney is a competent witness and may 

_be sworn and testify on the hearing of a cause 

wherein he is sole attorney for one of the 
parties litigant and actively engaged in the 
trial. Practice not commended, however. 

Jennings v. Pratt, 19 U. 137; 56 P. 680. 

A county attorney who was of counsel for 
the state in a criminal prosecution, after 
his term of office expired and to whom ac- 
cused made admissions, is a competent wit- 


ness. 
State v. Green, 38 U. 389; 115 P. 181. 


ey Sees a rales - — 


IMPEACHMENT OF WITNESS: 


Impeaching questions should go to general 
reputation of witness in neighborhood in which 
he resides. 

State v. Marks, 16 U. 204; 51 P. 1089. 

State v. Hilberg, 22 U. 27; 61 P. 215. 

Where questions are proper as laying foun- 
dation for impeachment, etc., it is error to 
refuse to allow them. 

Walley v. Des. Natl. Bk., 14 U. 305; 47 P. 147. 


The credibility of a witness cannot be im- 
peached by asking her whether she has not 
had some difficulty with her husband. 

People v. Thiede, 11 U. 241; 39 P. 837; af- 
firmed 159 U. S. 510. 

A witness in a criminal case cannot be Im- 
peached by contradicting an answer made to 
an immaterial question. 

State v. Haworth, 24 U. 398; 68 P. 155. 


When propounding Impeaching questions to 
a witness concerning his prior inconsistent 
statements to another, the time, place, and 
circumstances should be stated with reasonable 
certainty, in order to allow a proper founda- 
tion for the questions. 

@lsony Va OW S.. la Re Ri Co.,, 24. Wis 460268 
P. 148. 

Plaintiff was entitled to introduce evidence 
that the witness on former occasions had made 
statements contradictory to and inconsistent 
with his testimony with reference to the dan- 
ger attending bathers at the resort, a proper 
foundation having been first laid on cross-ex- 
amination for the introduction of such im- 
peaching evidence. 

Larkin v. Saltair B. Co., 30 U. 86; 83 P. 686. 

Where a witness for defendant in a criminal 
case testifies as to an alleged alibi, evidence 
of contrary statements made by him is ad- 
missible in impeachment, though, when he is 
interrogated as to such statements, he is ex- 
cused from answering for the reason that his 
answer would tend to incriminate him. 

State v. Haworth, 24 U. 398; 68 P. 155. 


CHARACTER OF WITNESS: 

Cross-examination of defendant charged with 
erime, § 9279, and note. 

In a prosecution for adultery, it Is error for 
the court not to allow the defense to show the 
bad character of the woman with whom the 
offense was alleged to have been committed, 
she being a witness for the prosecution. 

U. S. v. Bredemeyer, 6 U. 143;-22 P 110. 

It is no excuse to the defendant that the per- 
son assaulted was a woman of bad reputation 
for chastity, if she was forced against her will, 
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but such fact is a proper matter for the con- 
sideration of the jury, as affecting her credi- 
bility as a witness, and whether she would be 
more unlikely to resist an assault of that 
character upon her person. 

State v. MeCune, 16.0. 170; 5 Paske: afr 

When a defendant in a criminal case testifies 
in his own behalf, he places his general char- 
acter for truth and veracity in issue, but not 
his character for honesty and integrity, and 
his character in these respects cannot be in- 
quired into unless he voluntarily places them 
in issue. 

Staie v. Marks, 16 U. 204; 51 P. 1089. ; 

In all cases where evidence is admitted 
touching the general character of a party, it 
ought to bear reference to the nature of the 
charge against him. 
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limited to a period not later than the date of 
the arrest. 

Id. 
In criminal prosecutions, whatever degree 
of the offense with which accused is charged, 
evidence of his good character may be intro- 
duced by him without reference to the appar- 
ently conclusive or inconclusive character of 
the other evidence. 

State v. Blue, 17 U. 175;.53 P. 978. 

People v. Hancock, 7 U. 170; 25 P. 1098. 

State v. Van Kuran, 25 U. 8; 69 P. 60. 

Evidence of good character or the contrary 
must be confined to the general reputation of 
accused, hence, in a prosecution for homicide, 
that there was found in accused’s room ap- 
pliances which might be used for crime, al- 
though they were susceptible of innocent use, 
is inadmissible to rebut accused’s evidence of 


Id. 
When the general reputation of a person 
charged with crime is in question, it should be 


7123. (3413.) Cannot be witnesses; Mentally unsound; children under 
ten; parties to transactions with deceased, or insane. The following persons 
cannot be witnesses: 

1. Those who are of unsound mind at the time of their production for 
examination ; 

2. Children under ten years of age, who appear incapable of receiving 


ood character. 
Ss State v. Anselmo, 46 U. 137; 148 P. 1071. 


just impressions of the facts respecting which they are examined, or of relat-_ 


ing them truly ; 

3. A party to any civil action, suit, or proceeding, and any person directly 
interested in the event thereof, and any person from, through, or under whom 
such party or interested person derives his interest or title or any part thereof, 
when the adverse party in such action, suit, or proceeding claims or opposes, 
sues or defends as guardian of any insane or incompetent person, or as the ex- 
ecutor or administrator, heir, legatee, or devisee of any deceased person, or as 
guardian, or assignee, or grantee, directly or remotely, of such heir, legatee, 
or devisee, as to any statement by, or transaction with, such deceased, insane, 
or incompetent person, or matter of fact whatever, which must have been 
equally within the knowledge of both the witness and such insane, incompe- 
tent, or deceased person, unless such witness be called to testify thereto by 
such adverse party, so claiming or opposing, suing or defending in such action, 


suit, or proceeding. 


Cal. C. Civ. P., § 1880*. 

When a child under ten years of age is of- 
fered as a witness, not age, but capacity of 
receiving just impressions of facts and relating 
them truly, are the tests of competency. 

State v. Blythe, 20 U. 378; 58 P. 1108. 

And the discretion of the trial court will 
not be interfered with unless abused. 

State v. Morasco, 42 U. 5; 128 P. 571. 

State v. MacMillan, 46 U. 49; 145 P. 833. 

That offered witnesses, in an action for in- 
jury sustained in attempting to pass between 
cars obstructing a crossing, were boys 9 and 
12 years old, who had been standing between 
trains and were climbing over the cars, did 
not authorize the court to conclusively as- 
sume that they had no such means or op- 
portunity as to have heard the bell had it 
rung, or that there was such a want of atten- 
tion on their part as to prevent their hearing 
it had it rung. 

Fh eis v. OF (Si L. Ry. Go., 88: WU. 156; 93) P. 

Sub. 3 applies: 

To suits brought by as well as against an 
executor. 

Ewing v. White, 8 U. 250; 30 P. 984. 

To plaintiff’s testifying in a suit against 
an administrator to enforce a trust against 
decedent and for an accounting thereunder. 

Wood v. Fox, 8 U. 880; 82 P. 48; affirmed 166 
U.S. 637. 

To the testimony of a party to an action to 
pee his interest in the estate of deced- 
ent. 

Henefer v. Hays, 14 U. 324: 47 P. 90. 

See Chambers v. Emery, 13 U. 374; 45 P. 192. 


7124. 


(3414.) Privileged communications and rights of witnes 
There are particular relations in which it is the policy ghts of witne 


The testimony of one through whom plaintiff 
claims title as to statements of a deceased 
person in an action by the assignee or heir of 
such deceased person, but not the testimony of 
the wife. 

Clawson v. Wallace, 16 U. 300; 52 P. 9. 

Plaintiff's testimony suing decedent’s estate 
for money loaned decedent on open account. 

Kislingberry v. Evans, 40 U. 356; 121 P. 571. 

The plaintiff’s testimony as to the indorse- 
ment or leaving of the stock by the deceased, 
nor is the possession of the stock prima facie 
evidence of its having been pledged as se- 
curity. x 

Robison v. Gull, 51 U. —; 173 PB. 905. 

Sub. 3 does not apply: 

_To the testimony of a secretary of a corpora- 
tion where it is a party, and the opposing 
party is a guardian, etc. 


Rasmussen v. Sev. Wal. Canal Co., 40 U. 371; 


ToT eS Tale 
To the testimony of a grantee of a deceased 
grantor as to conversation with the latter in 
a suit by the divorced wife of the grantor, 
pag the property conveyed in her own 
Murphy v. Ganey, 23 U. 633; 66 P. 190. 
Testimony of a guardian ad litem contesting 


the probate of a will on beh i 
children of testator. penal ae 


Gun re Van Alstine’s Estate, 26 U. 198; 42 P. 


To the testimony of heirs at law, devises, 


or legatees under the will or their heirs in a ig 
(Overruling Atwoods | 


suit to contest a will. 
Hst., 14 U. 1; 45 P. 1036.) ; 
Miller v. Livingston, 31 U. 415; 88 P. 338. 


of the law to encour 


aro 
ee 
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_ confidence and to preserve it inviolate. Therefore, a person cannot be ex- 


amined as a witness in the following cases: 

fe, husband cannot be examined for or against his wife, without her 
consent, nor a wife for or against her husband, without his consent: nor can 
either during the marriage or afterwards, be, without the Consent of the 
other, examined as to any communication made by one to the other during 
the marriage ; but this exception does not apply to a civil action or proceeding 
by one against the other, nor to a criminal action or proceedings for a crime 
committed by one against the other, nor to crimes referred to in an act mak- 
ing 1t a misdemeanor to abandon or wilfully neglect to provide for the sup- 
port and maintenance, by any person, of his wife or his or her minor child or 
children in destitute or necessitous circumstances (§§ 8112-8115), and also an 
act in relation to pandering (§§ 8095-8101). 


2, An attorney cannot, without the consent of his client, be examined as 

to any communication made by the client to him, or his advice given therein. 
in the course of professional employment; nor can an attorney’s secretary, 
stenographer, or clerk be examined, without the consent of his employer, 
concerning any fact the knowledge of which had been acquired in such ca- 
pacity ; 
_ 3. Aclergyman or priest cannot, without the consent of the person mak- 
ing the confession, be examined as to any confession made to him in his pro- 
fessional character in the course of discipline enjoined by the church to which 
he belongs; 

4. A physician or surgeon cannot, without the consent of his patient, be 
examined in a civil action, as to any information acquired in attending the 
patient which was necessary to enable him to prescribe or act for the patient; 

5. A public officer cannot be examined as to communications made to 
him in official confidence, when the public interests would suffer by the dis- 


closure. 


Cale C}Civ.. PS § 1838.*, ; 
Husband not compellled to testify agains 
ice or wife against husband, Con. art. 1, sec. 


Husband and wife as witnesses in criminal 
actions, §§ 8555, 9278, and note. 

Sub. 1: 

When a witness is offered by a party to the 
suit, with the statement that ‘‘she is his 
plural, or second wife,’’ such witness will be 
excluded, and the court will not try the ques- 
tion of the validity of the marriage or the re- 
lations of the parties. 

Friel v. Wood, 1 U. 160. 

A witness claiming exemption on the ground 
that she is the wife of defendant may he ex- 
amined as to the truth of such claim. 

Ex parte Hendrickson, 6 U. 3; 21 P. 396. 


Where a husband testified in a suit to quiet 
title, without the consent of his wife, but the 
testimony was in the interest of both, and the 
wife impliedly consented thereto, such testi- 
mony was not prohibited by this section. 

Murphy v. Janey, 23 U. 633; 66 P. 190. 

A divorced wife may testify in a contest 
involving the probate of her former husband’s 
will, as to his condition when under the influ- 
ence of liquor, during the time she was his 
wife. * 

In re Van Alstine’s Estate, 26 U. 193; 72 P. 
942. 

Sub. 2: 

An attorney is a competent witness in an 
action in which he is the sole attorney for 
one of the parties. 

Jennings v. Pratt, 19 U. 129; 56 P. 951. 

Conversations with an attorney in negotia- 
tions to employ him are priviledged. 

State v. Snowden, 23 U. 318; 65 P. 479. vl 

Burden of proving a communication, is privi- 
leged on one claiming it. 

Id. 


A statement by a party to an attorney that 
he intends to commit a crime, and asking ad- 
vice as to the effect of it, is not privileged 
hereunder, 

People v. Mahon, 1 U. 205. 


Am’d ’07, p. 195; ’09, p. 42; ’11, p. 180. 


This provision is declaratory of common law, 
and may be waived by client, and in a will 
contest on the ground of undue influence and 
want of capacity, the attorney who prepared 
the will cannot claim the privilege but must 
testify at the demand of any of the parties. 

In re Young’s Estate, 33 U. 382; 94 P. 781. 


Where a client testifies as to conversation 
with his attorney which is privileged, he there- 
by waives his privilege and cannot thereafter 
ree it when the attorney is called to impeach 

mn. 

* State v. Hoben, 36 U. 186; 102 P. 1000. 


Sub. 4: 

A physician sent by a railroad company to 
examine an injured passenger was not entitled 
to testify as to any information acquired. 

Munz v. Salt Lake City R. R. Co., 25 U. 220; 
70 BP. 852. 

Physicians who attended testator before his 
death are disqualified from expressing, in a 
contest over testator’s will, their opinion of 
his sanity at the time of its execution. 

In re Van Alstine’s Hstate, 26 U. 193; 72 P. 
942. 


Such information only as may reasonably be 
necessary to enable the physician to apply his 
full skill for the patient’s benefit, even though 
it be but the narrative of the facts leading up 
to the accidental injury, is privileged. 

Madsen v. Utah Light & Ry. Co., 36 U. 528; 
105. Bato; 

Sub. 4: 

Is statutory: . 

In re Young’s Hstate, 33 U. 382; 94 P. 731. 

A statement made by insured to his physi- 
cian after he was told that he was afflicted 
with cancer and that it was incurable, that 
he had suffered with his stomach and pains 
in his back for two years, is privileged. 

Lombard v. Columbia Nat. Life Ins. Co., 50 
U. —; 168 P. 269. : 

A question as to how long one was under an 
anaesthetic, or whether he was under the in- 
fluence of an anaesthetic is not privileged, 
but where there is no issue on such points, 
and where the witness in answering another 
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question answered this question, the error in as to whether or not the patient was syphi- 


ini bjection is harmless. litic. , : 2 a 
ee Chiet Con. Ma Coo 51 SU 3 4 Hea he v7, D. ’'& Re G. Re Re Coueo ue Gime: 
ag eee Where the state in a criminal case invites 

where a disclosure of matters privileged under sub. 


ty testifies as to his condition ‘ { ] 
Brahe cn Pa ideat and as to the treatment 5, and acquiesces In such disclosure so long 


i rsici a has one attending as the matter disclosed is against the accused, 
eee Bone sks He condition and treat- the state cannot exclude ees disclosures 
ment, he thereby waives the privilege, and the sought to be shown by Cee  eateo 
other attending physician may testify fully State v. Hoben, 36 U. 186; E ; 
as to his condition and treatment, and also 


7125. (3415.) Judge or juror may be a witness. Proceeding. The 
judge himself or any juror may be called as a witness by either party ; but in 
such case it is in the discretion of the court to order the trial to be postponed 
or suspended, and to take place before another judge or jury. 

Cal. C. Civ. P., § 1883. 

7126. (3416.) Interpreter may be summoned. Contempt. When a wit- 
ness does not understand and speak the English language, an interpreter must 
be sworn to interpret for him. Any person may be summoned by any court 
or judge to appear before such court or judge to act as interpreter in any ac- 
tion or proceeding. The summons must be served and returned in like man- 
ner as a subpcena. Any person so summoned who fails to attend at the time 
and place named in the summons is guilty of a contempt. 


alley Ca Olvs be58 1884". Juror may act as interpreter. 
Fee of interpreter, § 2558. People v. Thiede, 11 U. 241; 39 P. 837; af- 
firmed 159 U. S. 510.. 


PRODUCTION OF WITNESSES. 


7127. (3417.) Subpoena defined. May require production of books, etc. 
The process by which the attendance of a witness is required is a subpoena. 
It is a writ or order directed to a person and requiring his attendance at a 
particular time and place to testify as a witness. It may also require him to 
bring with him any books, documents, or other things under his control which 
he is bound by law to produce in evidence. 

Cal. C. Civ. P., § 1985. 


7128. (3418.) Id. To require attendance before court or officer, etc. 
Contempt. The subpcena is issued as follows: 

1, To require attendance before a court, or at the trial of an issue there- 
in, it is issued in the name of the court before which the attendance is re- 
quired, or in which the issue is pending; 

2. To require attendance out of the court, before a judge, justice, or 
other officer authorized to administer oaths or take testimony in any matter 
under the laws of this state, it is issued by the judge, justice, or any other 
officer before whom the attendance is required; 

3. To require attendance before a commissioner appointed to take testi- 
mony by a court of a foreign country or of the United States, or of any other 
state or territory in the United States, or of any other district or county with- 
in this state, or before any officer or officers empowered by the laws of the 
United States to take testimony, it may be issued by any judge, or justice of 
the peace in places within their respective jurisdictions, with like power to en- 
force attendance; and, upon certificate of contumacy to said court, to punish 
contempt of such process, as such judge or justice could exercise if the sub- 


poena directed the attendance of the witness before his court in a matter 
pending therein. 
Cal. ©. Civ. P., § 1986. 


7129. (3419.) Service of subpeena, by whom and how made. The sery- 


ice of a subpoena is made by showing the original and delivering a copy, or a 
ticket containing its substance, to the witness i 


with some suitable person at the place of his abode 
at the same time, if demanded by him, the f 
travel to and from the place designated, and o 
service must be made so as to allow the witn 
ration and travel to the place of attendance. 
any person. 


giving or offering to him 
ees to which he is entitled for 


personally, or by leaving a copy — 


ne day’s attendance there. The — 
ess a reasonable time for prepa- 
Such service may be made Bye 
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Cal. Cee Clvagbs.e Sa 108Te: Party may serve his own subpoenas. 
Witness may demand fee and mileage in ad- Smith v. Nelson, 23 U. 512; 65 P. 485. 
vance, § 2549. : A subpoena may be served by any person, 
Witness fee, $1.50 per day; mileage, 20c per and the witness may waive the manner of 
mile, § 2545. service, or accept service. 


Holt v. Neilson, 37 U. 566; 109 P. 470. 

7130. (3420.) Id. When witness concealed, inclosure may be broken. 
If a witness is concealed in a building or vessel, so as to prevent the service of 
a subpcena upon him, any court or judge, or any officer issuing the subpoena, 
may, upon proof by affidavit of the concealment, and of the materiality of the 
witness, make an order that the sheriff of the county serve the subpoena; and 
the officer must serve it accordingly, and for that purpose may break into the 
building or vessel where the witness is concealed. 

Gal. C. Civ. P., § 1988. 

7131. (3421.) Witness required to attend court. When not out of 
county. A witness is obliged to attend as a witness before any district court, 
a judge thereof, or referee, or master appointed by such district court, or a 
judge thereof, at any place in this state. A witness is not obliged to attend as 
a witness before any judge of a city court, any judge of a municipal court, any 
justice of the peace, or other officer out of the county in which he resides, un- 
less the distance be less than thirty miles from his place of residence to the 
place of trial. Amd ’05,-p-41F- 


7132. (3422.) Person present in court must testify. A person present 
in court, or before a judicial officer, may be required. to testify in the same 
manner as if he were in attendance upon a subpcena issued by such court or 
officer. 

Cal. C. Civ. P., § 1990. 

7133. . (3423.) Disobedience of witness a contempt. Punishment if wit- 
ness a party. Disobedience to a subpoena, or a refusal to be sworn, or to 
answer as a witness, or to subscribe an affidavit or deposition when required, 
may be punished as a contempt of the court or officer issuing the subpoena or 
requiring the witness to be sworn; and, if the witness be a party, his com- 
plaint or answer may be stricken out. 


Calin © Civ. 2.05, 1991. When testimony stricken out. 
Contempt, punishment, § 7058, and note. Hadra v. Utah N. Bank, 9 U. 412; 35 P. 508. 


7134. (3424.) Id. Liability to forfeiture and damage. A witness dis- 
obeying a subpcena also forfeits to the party aggrieved the sum of $100 and 
all damages which he may sustain by the failure of the witness to attend, 
which forfeiture and damages may be recovered in a civil action. 

Cal. C. Civ. P., § 1992. 

7135. (3425.) Warrant issued for absent witness. In case of a failure 
of a witness to attend, the court or officer issuing the subpcena, upon proof of 
the service thereof, and of the failure of the witness, may issue a warrant to 
the sheriff of the county to arrest the witness and bring him before the court 
or officer where his attendance was required. 

Cal. C. Civ. P., § 1998. . 

7136. (3426.) Contents of warrant of commitment. To whom directed. 
Every warrant of commitment issued by a court or officer pursuant to this 
chapter must specify therein, particularly, the cause of the commitment, and 
if it be for refusing to answer a question, such question must be stated in the 
warrant. And every warrant to arrest or commit a witness pursuant to this 
chapter must be directed to the sheriff of the county where the witness may 
be, and must be executed by the officer in the same manner as process issued 
. by the district court. 

Cal. C. Civ. P., § 1994. 

7137. (3427.) When witness a prisoner, order for production. If the 
witness be a prisoner confined in a jail or prison within this state, an order for 
his examination in the prison upon deposition, or for his temporary removal 
and production before a court or officer for the purpose of being orally ex- 
amined, may be made as follows: ; ay 

1. By the court itself in which the action or special proceeding is pend- 


ing, unless it be a justice’s court; 


VET Gah ak atti in ie og ee arti 
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justi judge of the district court 

2. By a justice of the supreme court or hy a judge o ; 

of the Esiniy hers the action or proceeding is pending, if pending before a 

justice’s court or before a judge or other person out of court. 


_ GC. Civ. P., § 1995. 
“7138. (3428.) Id. Order made upon affidavits. Form. Such order can cg 


be made only on the motion of a party, upon affidavit showing the nature of 
the action or proceeding, the testimony expected from the witness, and its 


en 
materiality. : 
. C. Civ. P., § 1996. st =f 
"7139. 3 (3429.) Id. Witness produced if in county. Deposition, other- 
wise. If the witness be imprisoned in the county where the action or pro- | 


ceeding is pending, his production may be required. In all other cases his ex- 


amination, when allowed must be taken upon deposition. 
Cal. C. Civ. P., § 1997. 


RIGHTS AND DUTIES OF WITNESSES. 


7140. (3430.) Witness served must attend and answer legal questions. 
A witness, served with a subpcena, must attend at the time appointed, with 
any papers under his control required by the subpcena, and answer all perti- i 
nent and legal questions; and unless sooner discharged, must remain until the — 


testimony is closed. ~ 
Cal. C. Civ. P., § 2064. : : : ; 
7141. (3431.) Id. Witness’ privilege in certain cases. A witness must 


answer questions legal and pertinent to the matter in issue, though his an- : 
swer may establish a claim against himself; but he need not give an answer 
which will have a tendency to subject him to punishment for felony; nor need 
he give an answer which will have a direct tendency to degrade his character, 
unless it be to the very fact in issue, or to a fact from which the fact in issue __ 
would be presumed. But a witness must answer as to the fact of his previous © 
conviction for felony. ; 3 


Cal IO wClye re. ce 20 6pE he need not personally make the objection, but ; 

Impeachment of witness, note to § 7122. may claim such immunity through his counsel. 

Discretion of court as to examination of wit- (Distinguishing People v. Larsen, 10 U. 148; 37 
ness, note to § 6804. P. 258.) 

A witness can be compelled to answer where Id. 


the answer would disgrace him, only where the 


evidence is material. 

Conway v. Clinton, 1 U. 215. 

A witness may on cross-examination be ques- 
tioned concerning his past life, and much lati- 
tude of inquiry should be permitted, even if 
attended with humiliation and disgrace to the 
witness, to enable the jury to judge of his 
credibility. 

People v. Hite, 8 U. 461; 33 P. 254. 

Immunities given hereby are personal privi- 
leges of witness which he waives by failing to 
viaim himself. 

People v. Larsen, 10 U. 148; 37 P. 258. 

In a criminal prosecution, the general rule 
is that the right to refuse to answer incrimi- 
nating questions is a personal privilege of the 
witness, which he can either exercise or waive, 
and, if the witness chooses to answer, neither 
defendant nor his counsel can legally object. 

State v. Shockley, 29 U. 25; 80 P. 865. 

But where the witness is also the defendant, 


7142. (3432.) 


It is error to compel a witness, a married 
man, to answer a question whether he had 
put his arm around prosecutrix’s sister, it 
being immaterial, and tending to degrade him. 

State v. Reese, 43 U. 447; 1385 P. 270. 

While a witness, in order to test his credi- 
bility, may be asked if he has not been con- 
victed of a crime, the question whether he has 


committed a crime is privileged, and he may — 


decline to answer it. 
State v. Thorne, 39 U. 208; 117 P. 58. 


Though accused, on becoming a witness, may 
be cross-examined as other witnesses, yet 
when the question relates to incriminating 
acts, or calls for evidence of an incriminating 
character separate and distinct from those 
on trial testified to by him, he may claim his 
privilege and decline to answer, and the court 
must determine whether the evidence called 
HOE aay. tend to incriminate the witness. 


Rights of witness, protection from insult, etc. It is the 


right of a witness to be protected from irrelevant, improper, or insulting ques- 
tions, and from harsh or insulting demeanor; to be detained only so long as 


the interests of justice require it; and to be examined only as to matters legal 


and pertinent to the issue. 
C2lNC Olivas, 1s) 2066. 
Counsel for the state, while entitled to con- 


siderable latitude in examining witnesses for 


7143. (3433.) Witness exempt from arrest in civil action. 
son who has been, in good faith, served with 
before a court, judge, commissioner, referee, 
the disobedience of the witness may be punis 
from arrest in a civil action while going to th 
remaining there, and returning therefrom. 


Cal. C. Civ. P., § 2067. 


defense should not be allowed to propound 2 


and repeat improper and unfair questions. 
State v. Anseimo, 46 U. 137; 148 P. 1071. 


e place of attendance, necessarily 


Every per- 
a subpoena to attend as a witness 
or other person, in a case where 
hed as a contempt, is exonerated 
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«7144. (3434.) Id. Unlawful arrest void. Witness’ damages. The ar- 
rest ofa witness contrary to the preceding section is void, and when wilfully 
made, is a contempt of the court, and the person making it is responsible to 
the witness arrested for double the amount of the damages which may be 
assessed against him, and is also liable to an action at the suit of the party 
serving the witness with the subpcena, for the damages sustained by him in 
consequence of the arrest. 
Cal. C. Civ. P., § 2068. 

7145. (3435.) Arrest made in good faith. Affidavit claiming exemption. 
An officer is not liable to the party for making the arrest in ignorance of the 
facts creating the exoneration, but is liable for any subsequent detention of 
the party, if such party claim the exemption, and make an affidavit stating: 

1. That he has been served with a subpcena to attend as a witness before 
a court, officer, or other person, specifying the same, the place of attendance, 
and the action or proceeding in which the subpcena was issued; and, 

2. That he has not thus been served by his own procurement, with the 
intention of avoiding an arrest; 

3. That he is at the time going to the place of attendance, or returning 
therefrom, or remaining there in obedience to the subpcena. 

The affidavit may be taken by the officer, and exonerates him from liabil 
ity for discharging the witness when arrested. 

Cal. C. Civ. P., § 2069. 

7146. (3436.) Id. Court to discharge witness unlawfully arrested. The 
court or officer issuing the subpcena, and the court or officer before whom the 
attendance is required, may discharge the witness from an arrest made in 

violation of § 7143. If the court have adjourned before the arrest, or before 
application for the discharge, a judge of the court may grant the discharge. 
Gal. C. Civ. P., § 2070. 


OATHS AND AFFIRMATIONS. 


7147. (3437.) Officers authorized to administer oaths. Every court, 
every judge or clerk or deputy clerk of any court, every justice, and every 
notary public, the secretary of state, and every officer or person authorized 
to take testimony in any action or proceeding, or to decide upon evidence, has 
power to administer oaths or affirmations. 

Ghik 10h rats ty ee abe Affidavit may be taken before whom, § 7157. 

7148. (3438.) Form of cath or affirmation. An oath, or affirmation, in 
an action or proceeding, may be administered as follows, the person who 
swears or affirms expressing his assent when addressed in the following form: 

You do solemnly swear (or affirm, as the case may be) that the evidence 
you shall give in this issue (or matter) pending between .............. atid ween shall 
be the truth, the whole truth, and nothing but the truth, so help you God. 

Cal © Civ. P.,..$ 2094. 

7149. (3439.) Id. Court may vary form. Whenever the court before 
which a person is offered as a witness is satisfied that he has a peculiar mode 
of swearing connected with or in addition to the usual form of administration 
which in his opinion is more solemn or obligatory, the court may in its dis- 
cretion adopt that mode. 

Cal. C. Civ. P., § 2095. 

7150. (3440.) Id. Witnesses not Christian. When a person is sworn 
who believes in any other than the Christian religion, he may be sworn ac- 
cording to the peculiar ceremonies of his religion if there be any such. 

Cal. C. Civ. P., § 2096. 

7151. (3441.) Affirmation or declaration instead of oath. Any person 
who desires it may, at his option, instead of taking an oath, make his solemn 
affrmation or declaration, by assenting, when addressed in the following 
form: “You do solemnly affirm (or declare) that,” etc., as in § 7148. 

Cal. C. Civ. P., § 2097. 


ee Nha ea aeee.”)| (ee 


1418 CIVIL PROCEDURE—AFFIDAVITS. - 


CHAPTER 54. 
AFFIDAVITS. 


7154. (3442.) Affidavit may be used for what purposes. An affidavit 
may be used to verify a pleading or a paper in a special proceeding, to prove 
the service of a summons, notice, or other paper in an action or special pro- 
ceeding, to obtain a provisional remedy, the examination of-a witness or a 
stay of proceedings, or upon a motion, and in any other case expressly per- 
mitted by some other provision of this code. 


i 2 Affidavit must have a venue; omission of 
annie ok a eee defectively enti- *ss,’’ however, is an immaterial irregularity. 
tled, § 7213. Smith v. Richardson, 1 U. 194. 
Affidavit without venue not valid. McCord & Nave Mercantile Co. v. Glenn, 6 
Smith v. Richardson, 1 U.. i94. Wind 3os2 1 Pa 00 


7155. (3443.) Proof of publication, how made. Evidence of the publi- 
cation of a document or notice required by law or an order of a court or judge 
to be published in a newspaper may be given by the affidavit of the printer of 
the newspaper, or his foreman, or principal clerk, annexed to a copy of the 


document or notice, specifying the times when, and the paper in which, the — 


publication was made. 


CalgC.. Civ. Ps $2010; Proof of publication of probate notices, § 
866. 


Proof of publication of summons, § 6552. Uf 


7156. (3444.) Where filed. Certified copy prima facie evidence. If 
such affidavit be made in an action or special proceeding pending in a court, 
it may be filed with the court or clerk thereof. If not so made, it may be filed 
with the recorder of the county where the newspaper is printed. In either 
case, the original affidavit, or a copy thereof, certified by the judge of the 
court or officer having it in custody, is prima facie evidence of the facts stated 
therein. 

Cal. C. Civ. P., § 2011*. 


7157. (3445.) Affidavit taken before whom, if in Utah. An affidavit to 
be used before any court, judge, or officer of this state may be taken before 
any judge or clerk of any court, or any justice of the peace, or any notary 
public in this state. 


CarrC. Clyalb., 7s 20 kes. ; 
Officers authorized to administer oaths, § 7147. 


7158. (3446.) Id. If taken in another state. An affidavit taken in an- 


other state or territory of the United States, to be used in this state, may be 
taken before a commissioner appointed by the governor of this state to take 
affidavits and depositions in such other state or territory, or before any notary 


public in another state or territory, or before any judge or clerk of a court of 
record having a seal. 
Cal. C. Civ. P., § 2013. 


7159. (3447.) Id. If taken in a foreign country. An affidavit taken in 


a foreign country, to be used in this state, may be taken before an ambassa- 


dor, minister, consul, vice-consul, or consular agent of the United States, or 


before any judge of a court of record having a seal, in such foreign country. 
Cal. C. Civ. P., § 2014. 


7160. (3448.)_ Certification of affidavit taken before foreign judge, etc. 
When an affidavit is taken before a judge or a court in another state or terri- 
tory, or in a foreign country, the genuineness of the signature of the judge 
the existence of the court, and the fact that such judge is a member thereof, 


must be certified by the clerk of the court, und 
J ; ciel: 
Bee tune er the seal thereof. 
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CHAPTER 55. 


DEPOSITIONS. 
TAKEN OUT OF THE STATE. 


_ 7163. (3449.) Deposition cut of state, taken when. The testimony ofa 
witness out of the state may be taken by deposition in an action at any time 
aiter the service of the summons or the appearance of the defendant; and, in 
a special proceeding, at any time after a question of fact has arisen therein, 


€al. C. Civ. Pi, § 2020. This chapter applicable to depositions for 
Taken out of state on oral interrogatories, §§ industrial commission, § 3081; public utility 
7169-7167. commission, § (8) 4822. 


7164. (3450.) Commission, by and to whom issued. Notice. The depo- 
sition of a witness out of this state may be taken upon commission issued 
from the court, under the seal of the court, upon an order of the judge, or court, 
or justice of the peace in any case pending before such judge, court, or justice 
of the peace respectively, on the application of either party, upon five days’’ 
previous notice to the other. If issued to any place within the United States, 
it may be directed to any person agreed upon by the parties, or, if they do not 
agree, to any judge or notary public, or person named or commissioned by the 
officers issuing it. If issued to any country out of the United States, it may 
be directed to a minister, ambassador, consul, vice-consul, or consular agent of 
the United States in such country, or to any person agreed: upon by the 


parties. 


Cale. Cly.. 2. 8) 2024. A stipulation waiving all objections to the 
A person appointed to take a deposition in form of taking depositions covers the objec- 
another state must be one of the local officers tion that they were taken before a notary 
specified in the practice act. instead of commissioner. 
Newton v. Brown, 1 U. 287. ates v. Alexander, 11 U. 363; 40 P 
260. 


7165. (3451.) Interrogatories, proposed and settled. Oral examination. 
Such proper interrogatories, direct and cross, as the respective parties may 
propose, to be settled if the parties disagree as to their form by the judge or 
officer granting the order for the commission at a day fixed in the order, may 
be annexed to the commission; or, when the parties agree to that mode, the 
examination may be without written interrogatories. 

Cal. C. Civ. P., § 2025. 

7166. (3452.) Commissioners to take, certify, and forward deposition. 
The commission must authorize the commissioners to administer an oath to 
the witness, and to take his deposition in answer to the interrogatories, or, 
when the examination is to be without interrogatories, in respect to the ques- 
tion in dispute, and to certify the deposition to the court in a sealed envelope 
directed to the clerk or other person designated or agreed upon, and for- 


warded to him by mail or other usual channel of conveyance. 
SCiVosses, 2026. pears by the duly signed and sworn-to depo- 
The Aina bee ‘witnesses appeared in sitions hereunto annexed’’ is insufficient. 
person before me and answered the interroga- Homberger v. Alexander, 11 U. 363; 40 P. 
tories and cross-interrogatories herein, as ap- 260. 


7167. (3453.) Commission not returned. Continuance, when. A trial 
or other proceeding must not be postponed by reason of a commission not re- 
turned, except upon evidence satisfactory to the court that the testimony of 


the witness is necessary, and that proper diligence has been used to obtain it. 


Cal. C. Civ. P., § 2027. . 
7168. (3454.) Deposition may be used by either party. The deposition 
mentioned in this chapter may be used by either party on the trial or other 
proceeding, against any other party giving or receiving the notice, subject to 
all just exceptions. 


Cal. C. Civ. P., § 2028. 
TAKEN OUT OF THE STATE ON ORAL INTERROGATORIES. 


7169. (3454x.) Depositions out of the state upon oral intervogatorics. 
The testimony of witnesses out of this state may also be taken, in addition to 
the method now provided by law, by depositions upon oral tterrogatories 


‘and answers, in the following manner: The party taking such depositions 
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shall serve upon the adverse party, or his attorney, a written notice specifying 
the title of the action in which the depositions are to be taken, the name and 
official character of the person before whom the depositions are to be taken, 
the time and place for taking the same, and the names of the witnesses to be 
examined. Such notice shall be served at least ten days previous to the day 
of taking such depositions, to which time shall be added one day for every 200 
miles, or fraction thereof, intervening between the place of trial and the place 
of taking such depositions. 2055. paoe. 
Taking depositions out of the state on written interrogatories, §§ 7163-7167. : 

7170. (3454x1.) Id. When defendant has not appeared. When the © 
summons in an action has been served upon the defendant therein in the man- 
ner provided by law, and the time allowed such defendant to answer has ex- 
pired, and he has in no way appeared in such action, the plaintiff may take the 
deposition of any witness without notice to such defendant, and such deposi- 
ticn may be introduced in evidence in the action, and shall have the same force 
and effect as a deposition taken upon notice. 05, p. 40. 

7171. (3454x2.) Id. Publication for non-resident defendant. When 
the party against whom the deposition is to be heard is absent from or is not 
a resident of the state, and he has no agent or attorney therein upon whom 
service may be made, notice of the taking of a deposition may be served upon 
him by publishing the same three times, once each week for three successive 
weeks, in some newspaper printed in the county where the action or proceed- 
ing is pending, if one is printed in such county; and if not, in some newspaper 
printed at the seat of government of this state. Personal service of the notice _ 
on the defendant out of the state shall be equivalent to such publication. 


Vy, 05, p. 40. 
Publication against a non-resident, etc., § 7184. . 

7172. (3454x3.) Id. Before whom taken. Such depositions may be _ 
taken before a judge, justice, or chancellor of any court of record, a jus-  ~ 
tice of the peace, a notary public, the mayor or chief magistrate of any 
municipal corporation, a commissioner appointed by the governor of this 
state to take depositions, or any special commissioner appointed for that 
purpose by the court in which the action is pending, a consul, a vice-consul, or 
consular agent, or any other officer or person authorized to administer oaths 
by the law of the place where such depositions are taken; provided, that when | 
a deposition is taken before an officer not having a seal, the jurat or certificate _ 
of such officer shall be accompanied by a certificate of a clerk of a court of 
record, or of an officer having custody of the records of official appointments 
or tenures, setting forth the fact that the officer so taking such deposition is 
in fact such officer, and that his signature is genuine. When such depositions 


are taken before an officer having a seal, such seal shall be sufficient authenti- 
cation of his office and authority. 05, p. 40. 3 


_ 1173. (3454x4.) Id. How taken. The deposition shall be taken or 
muaien in the presence of the officer before whom it is taken, either by the of- 
aa the witness, or some disinterested person, and subscribed by the witness, _ 
ye er cnet’. Nothing herein shall prevent depositions being written in 
ee cu AG Leet transcribed in typewriting or writing, or being — 
en by graphophone, or other mechanism i in 
eee uae ok writin Os a0 , and transcribed therefrom in ; 

ie cheese. Id. Transmission to clerk. The deposition so taken 3 
7 ne ed in an envelope indorsed with the title of the cause, and the — 
ee sae as eautiet was taken, and such officer shall address 
Same to the clerk of the court where the action i 4 
ene: and it shall remain under seal until opened by the ee ; 
or the court, or at the request of a party to the proceeding or his arora 


7175. (3454x6.) Id. How certified. 


sition is taken shall annex theret F 
aoe 0 a certificate showing substantially the fol 
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a 
- 


1. That the witness was first duly sworn or affirmed to testify to the 


‘truth, the whole truth, and nothing but the truth; 


_ 2. That the deposition was reduced to writing by some person, naming 


+) 
_ 3. That the deposition was written or taken in the presence of the officer 
certifying thereto, at the time and place specified in the notice; 

4. That the deposition was read by or to the witness, and corrected and 
subscribed by him in the presence of said officer. 05, p. 41. 


Where it is stipulated that testimony may be is stipulated that the deposition so taken 
taken in shorthand and transcribed, a certif- might be signed for the witness by the notary; 
icate by the notary that the deposition was held, this waives provisions of reading, etc., 
by him carefully read to the witness and to the witness. 
corrected by him and then subscribed by him, Groot -v. Of S: Lb. Ryz Cols 84 70 45259 Gime 

in my presence,’’ is sufficient, and when it 1019. 


7176. (3454x7.) Id. Objections, how made. Every objection to the 
competency of the witness, or to the propriety of any question put to him, 
or the admissibility of any testimony given by him, may be made when the 
deposition is produced, in the same manner as if the witness were personally 
examined on the trial; and without being noted upon the deposition, unless 
the objection is tothe form or order of a question, when the objection must 
be noted in the deposition before the question is answered. 05, p. 41. 


7177. + (3454x8.) Id. Deposition in evidence. Depositions taken un- 
der the provisions of §§ 7169-7177 may be used in evidence in all proceedings 
where depositions can be heard, as now provided by the laws of this state, . 
and all existing laws relating to depositions, so far as applicable and not in- 
consistent with said sections, shall apply to depositions taken pursuant to the 
provisions hereof. 05, p. 41. 


TAKEN IN THE STATE. 


7178. (3455.) Deposition in the state, taken when. The testimony of a 
witness in this state may be taken by deposition in an action, at any time 
after the service of the summons or the appearance of the defendant; and, in 
a special proceeding, after a question of fact has arisen therein in the follow- 
ing cases: 

1. When the witness is a party in the action or proceeding, or a person 
for whose immediate benefit the action or proceeding is prosecuted or de- 
fended; 

2. When the witness resides out of the county in which his testimony is 
to be used; 

3. When the witness is about to leave the county where the action is to 
be tried, and will probably continue absent when the testimony is required; 

4. When the witness, otherwise liable to attend the trial, is nevertheless 
too infirm to attend; 

5. When the testimony is required upon a motion, or in any other case 


where the oral examination of the witness is not required. 


Cal. C. Civ. P., § 2021*. Taking depositions out of the state on writ- 


i eposition on postponement of trial, ten interrogatories, §§ 7163-7168. 
§ ees aor . » Taking depositions out of the state on oral 
1 interrogatories, §§ 7169-7177. 


7179. (3456.) Id. Before whom taken. Notice and affidavit. Either 
party may have the deposition taken of a witness in this state, in either of the 
cases mentioned in the next preceding section, before a judge or officer au- 
thorized to administer oaths, on serving upon the adverse party previous no- 
tice of the time and place of examination, together with a copy of an affidavit, 
showing that the case is within that section. Such notice must be at least 
five days, adding also one day for every twenty-five miles of the distance of 
the place of examination from the residence of the person to whom the notice 
is given, unless, for a cause shown, a judge, by order, prescribe a shorter time, 
When the shorter time is prescribed, a copy of the ordef must be served with 
the notice. 

Cal. C. Civ. P., § 2031. 
7180. (3457.) Id. Examination signed by witness. Custodian. Use on 
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trial. Either party may attend the examination and put such questions, fa 
rect and cross, as may be proper. The deposition, when completed, must be 
carefully read to the witness and corrected by him in any particular, if de- 
sired: it must then be subscribed by the witness, certified by the judge or 
officer taking the deposition, inclosed in an envelope or wrapper, sealed and 
directed to the clerk of the court in which the action is pending, or to such 
person as the parties, in writing, may agree upon, and either delivered by the 
judge or officer to the clerk or such person, or transmitted through the mail 
or by some safe private means of conveyance ; and thereupon such deposition 
may be used by either party upon the trial or other proceeding against any 
party giving or receiving the notice, subject to all legal exceptions ; but, if the 
parties attend at the examination, no objection to the form of an interroga- 
tory shall be made at the trial, unless the same was stated at the time of the 
examination. If the deposition be taken under sub. 2, 3, or 4 of § 7178, proof 
must be made at the trial that the witness continues absent or infirm, or is 
dead. The deposition thus taken may be also read in case of the death of the 


witness. 
Cal. C. Civ. P., § 2032. 


7181. (3458.) Deposition excluded for irregularity. Notwithstanding 
the taking of a deposition, it may be excluded from the case upon proof that 
sufficient notice was not given to the party against whom it is offered to en- 
able him to attend the taking thereof, or that the taking was not in all re- 
spects fair. 


Cala C. Civ. P:, § 2033: Deposition extended on account of insuffici- 
Deposition is not admissible unless party has ency of notary’s certificate. 

had opportunity of cross-examination. Homberger v. Alexander, 11 U. 363; 40 P. 260. 
Newton v. Brown, 1 U. 287. The objection to a deposition for insufficiency 


Depositions may be read though amendments of authentication must be taken before the 
to the pleadings have changed the issues, trial by motion to suppress. 


where the subject matter remains the same. Groot v. ©: SS... Ro RCo.) 8£ Us the 96ers 

Anthony v. Savage, 3 U. 277; 3 P. 546. 1019. 

Where a deposition is defective in any re- It was not error to refuse to exclude an en- 
spect that can be remedied by retaking it, tire deposition because a direct interrogatory 
and no motion to suppress it is made, objec- remained among the other interrogatories af- 
tion cannot be made thereto when the depo- ter it had been stricken by the court and was 
sition is offered at the trial. answered, the answer being excluded; and 


Am. Pub. Co. v. Mayne Co., 9 U. 318; 34 P. where the deposition was being taken on 


247, written interrogatories, the court could not 
Where witness whose deposition was being permit an oral cross-examination of the wit- 

taken refused, without cause, to answer a ma- ness. 

Pee se acotion, whole deposition may be ex- Burnham v. Stout, 35 U. 250; 99 P. 1070. 

cluded. 


Hadra v. Utah Nat. Bank, 9 U. 412; 35 P. 508. 


7182. (3459.) Deposition may be read by either party at any time. 
When a deposition has been once taken, it may be read by either party in any 
stage of the same action or proceeding, or in any other action between the 
same parties, upon the same subject, and is then deemed the evidence of the 
party reading it. 

Cal O. Civ.e E:, § 2034. Generally a party may read only such por- 
tions of the deposition as he desires. 


Moore v. Utah-Idaho Central R. Co., 51 U. —; 
LAP Siise 


7183. (3460.) Deposition taken without notice if defendant in default. 
When the summons in an action has been served upon the defendant therein 
n the manner provided by law, and the time allowed such defendant to an- 
swer has expired, and he has in no way appeared in such action, the plaintiff 
may take the deposition of any witness without notice to such defendant, and 


stich deposition may be introduced in evidence in the action, and shall have the 


same force and effect as a deposition taken upon notice. 
Wis., S. & B. An. S. (1889) § 4102*, 


Deposition on oral interrogatories when defendant in default, § 7170. 

7184. (3461.) Id. Notice of publication against non-resident. Personal 
service. When the party against whom the deposition is to be read is absent 
from or is not a resident of the state, and has no agent or attorney therein 
upon whom service may be made, notice of the taking of a deposition may be 
served upon him by Publishing the same three times: once in each week ean 
three successive weeks, in some newspaper printed in the county where the 
action or proceeding 1s pending, if one is printed in suct county ; and if not 
“a some newspaper printed at the seat of government of his state, Personal 


CIVIL PROCEDURE—PERPETUATING TESTIMONY. 1423 


service of the notice on the defendant out of the state shall be equivalent to 
such publication. 


Kansas (1889) § 4448*. 
Publication of notice of taking deposition on oral interrogatories, § 7171. 


7185. (3462.) Depositions to be used in other states. Any party to an 
action or special proceeding in a court or before a judge of another state or a 
territory may obtain the testimony of a witness residing in this state to be 


used in such action or proceeding, in the cases mentioned in the next two 
sections. 
Cal. C. Civ. P., § 2035. 


7186. (3463.) Id. District judge may subpoena witness before com- 
missioner. If a commission to take such testimony has been issued from the 
court or a judge before whom such action or proceeding is pending, on pro- 
ducing the commission to a district judge, with an affidavit satisfactory to 
him of the materiality of the testimony, he may issue a subpcena to the wit- 
ness, requiring him to appear and testify before the commissioner named in 
the commission, at a specified time and place. 

Cal. C. Civ. P., § 2036. 

7187. (3464.) Id. Judge may take testimony without commission in 
certain cases. If a commission has-not been issued, and it appears to a dis- 
trict judge, or justice of the peace, by affidavit satisfactory to him: 

1. That the testimony of the witness is material to either party; 

2. That a commission to take the testimony of such witness has not 
been issued ; 

3. That, according to the law of the state or territory where the action 
or special proceeding is pending, the deposition of a witness taken under such 
circumstances, and before such judge or justice, will be received in the action 
or proceeding ; 

He must issue his subpoena, requiring the witness to appear and testify 
before him at a specified time and place. 

Cal, "C. Civ. P.,7§ 2087. 

7188. (3465.) Id. How taken and certified. Upon the appearance of 
the witness, the judge or justice must cause his testimony to be taken in 
writing, and must certify and transmit the same to the court or judge before 
whom the action or proceeding is pending, in such manner as the law of that 
state or territory requires. 

Cal. C. Civ. P., § 2038. 


CHAPTER 56. 
PERPETUATING TESTIMONY. 


7193. (3466.) Testimony perpetuated as herein provided. The testi- 

mony of a witness may be taken and perpetuated as provided in this chapter. 
‘Cal. C. Civ. P., § 2083. lee 

7194. (3467.) Verified petition, contents. Order for examination. No- 
tice. The applicant must produce to a district judge a petition verified by his 
oath stating: ne 

1. That the applicant expects to be a party to an action in a court in this 
state, and in such case the names of the persons whom he expects will be ad- 
verse parties; or 

2. That the proof of some fact is necessary to perfect the title to the 
property in which he is interested, or to establish marriage, descent, heirship, 
or any other matter which it may hereafter become material to establish, 
though no suit may at the time be anticipated, or if anticipated, he may not 
know the parties to such suit; and 
3. ‘The name of the witness to be examined, his place of residence, and a 
general outline of the facts expected to be proved. The judge to whom such 


vu 


as 
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petition is presented must make an order allowing the examination, and desig- “ 
nating the officer before whom the same must be taken and prescribing the > 
notice to be given, which notice, if the parties expectant are known and re- 
side in this state, must be formally served, and if unknown, such notice must 
be served on the recorder of the county where the property to be affected by 
the evidence is situated, or the judge making the order resides, as may be di- 
rected by him, and by publication thereof in some newspaper, to be designated 
by the judge, for the same period required for the publication of summons. 
The judge must also designate in his order the clerk of the court to whom the 


deposition must be returned when taken. 


Cal Cy Civ. B-, §, 20845: injured and not expected to recover may be 

Publication of summons, § 6550. taken and perpetuated for use in a contem - 

The first two subdivisions prescribe separate plated action on behalf of his wife and minor 
gnd distinct classes of cases, in either of which children to recover for his death. — 
testimony may be perpetuated. Under the Ohio Copper Mining Co. v. Hutchings, 172 : 
first subdivision, the testimony of a person Fed. Rep. 201. 7 


7195. (3468.) Authority of person appointed to take deposition. The a 
person appointed by the judge to take the deposition is authorized, if a resi- 
dent of this state, on receiving a copy of the order of the judge, and of the . 
notice prescribed in the next preceding section, with proof of its personal % 
service or publication, or, if a resident without the state, on receiving the 
commission mentioned in the next section, with proof of like service or pub- 
lication of the notice, to take the deposition of the witness named in the order 
of the judge, or in the commission, or if more than one witness is thus named, 
of such of them as appear before him, at the time designated, and to continue 
the taking of the same from time to time. 

Cal. C. Civ. P., § 2085. 


7196. (3469.) Examination. Manner of taking deposition. Delivery to 
clerk. The examination must be by question and answer, and if the testi- 
mony is to be taken in another state or territory, it must be taken upon a 
commission to be issued by the judge allowing the examination, under the seal 
of the court of which he is judge, and upon interrogatories to be settled in the 
same manner as in cases of depositions taken under commission in pending 
actions, unless the parties expectant, if known, otherwise agree. If such 
parties are unknown, notice of the settlement of the interrogatories shall be 
published in some newspaper for such time as the judge may designate. The 
deposition, when completed, must be carefully read to, and subscribed by, the 
witness, then certified by the officer or person taking the same, and shall then 
be sealed up and delivered or transmitted to the clerk of the court designated 
in the order of the judge allowing the examination, who shall file the same 
when received. The judge allowing the examination shall file with the clerk 
the order for examination, the petition on which the same was granted, with 
proof of service of the order and notice. 

Cal. C. Civ. P., § 2086. 

7197. (3470.) Petition, etc., prima facie evidence. The petition and 

ees Papers filed by the judge, as provided in the next preceding section, 

opy thereof, are prima facie evidence of the fact stated therein 

to show compliance with the provisions of this chapter. 3 
Cal. ©. Civ. P., § 2087. 

ee (3471.) When deposition may be used. Objections to interroga- 

S. a trial be had between the parties named in the petition as parties 
expectant, or their successors in interest, or between any parties wherein it 
may be material to establish the facts which such depositions prove, or tend 


to prove, upon proof of the death or insanity of the witnesses, or that the 

cannot be found, or are unable, by reason of age or other infirmit to gi : a 
their testimony, the depositions or copies thereof may be used ik aie 
party subject to all legal objections; but if the parties attend at the ane 


ination, no objection to the form of an inter Z 

‘ errogatory can be ma i * 

unless the same was stated at the examination. ; ee ue Be 
Cal. C. Civ. P., § 2088. 


7199. (3472.) Id. Has same effect as oral testimony. The deposition e 


yi 
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ROCE 
SO taken and read in evidence has the same effect as the oral testimony of 
the witness, and no other, and every objection to the witness, or to the rele- 
_ vancy of any question put to him, or of any answer given by him, may be 


made in the same manner as if he were examined orally at the trial. 
4 Cal. C. Civ. P., § 2089. 


CHAPTER 57. 
ADMISSION OR INSPECTION OF WRITINGS. 


7203. (3473.) Refusal of adverse party to admit genuineness of writing. 
Costs. Either party may exhibit to the other or to his attorney at any time 
before the trial any paper, material to the action, and request an admission. 
in writing of its genuineness. If the adverse party or his attorney fails to 
give the admission within five days after the request, and if the party ex- 
hibiting the paper is afterward put to costs in order to prove its genuineness 
and the same is finally proved or admitted on the trial, such costs must be 
paid by the party refusing the admission, unless it appears to the satisfaction 
of the court that there were good reasons for the refusal. 


N. Dak. (1895) § 5643; Wis., S. & B. An. S. See notes to § 7204. 
(1889) § 4184. 


7204. (3474.) Court may order party to permit writing to be copied. 


Refusal. Any court in which an action is pending, or a judge thereof, may, 
upon notice, order either party to give to the other within a specified time a 
; copy, or permission to take a copy, of entries of account in any book, or of any 


1 document or paper in his possession, or under his control, containing evidence 
relating to the merits of the action, or the defense therein. If compliance with 
the order be refused, the court may exclude the entries of accounts of the 
book, or the document, or paper from being given in evidence, or if wanted as 
evidence by the party applying, may direct the jury to presume them to be 
such as he alleges them to be; and the court may also punish the party refus- 
ing for a contempt. This section is not to be construed to prevent a party 
: from compelling another to produce books, papers, or documents when he is 
examined as a witness. 


NG a ee 


Cal. C. Civ. P., § 1000*. In order to predicate error on the court’s 
Demand for inspection of writing, § 6595. refusal to require the state to produce let- 
Demand for items of an account, § 6598. ters written by defendant to prosecutrix, it 
Notice to adverse party to produce writing, was not sufficient merely to demand the let- 
§ 7108. ters from the state’s attorney on the trial. 
Admission of genuineness by adverse party, State v. Hammond, 46 U. 249; 148 P. 420. 
§ 7112. 


CHAPTER 58. 
GENERAL PROVISIONS. 


7205. (3475.) When testimony officially reported used on subsequent 
trial. Whenever in any court of record the testimony of any witness in any 
case shall be stenographically reported by an official court stenographer, and 
thereafter said witness shall die, or be beyond the jurisdiction of the court in 
which the cause is pending, either party to the record may read in evidence 
the testimony of said witness, when duly certified by the stenographer to be 
correct, in any subsequent trial of, or proceeding had, in the same cause, sub- 
ject only to the same objection that might be made if said witness were upon 


the stand and testifying in open court. 


; When it appears that a witness, Sworn on a ee be read in evidence on a subsequent 
former trial, was out of the state at a second trial. 
trial, and could not be reached by subpoena, ei Veewiorgzan |S, MM. Co., 17 0. 4895. 54 


; i hen correctly transcribed, E 
ee ; State v. King, 24 U. 482; 68 P. 418. 


7206. (3476.) When cierk to take down testimony. On the trial of an 


1426 


action in a court of record, if t 


ee ee 
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A 


here is no court stenographer in attendance, the 


court may require the clerk to take down the testimony in writing. 


CalaGa Civ. P:,, § L0b1*. 


7207. (3477.) Exclusion of witnesses during trial. If either party re- 
quires it, the judge may exclude from the court room any witness of the ad- 
verse party, not at the time under examination, so that he may not hear the 


testimony of other witnesses. 


Gal. C. Civ. P., § 2043. 
Exclusion of witnesses, § 1801. 


Allowing witness who has inadvertantly dis- 
obeyed it to testify is not error. 
People v. O’Loughlin, 3 U. 133; 1 P. 653. 


7208. (3478.) Jury to decide questions of fact. All questions of fact, 
where the trial is by jury, other than those mentioned in the next section, are 
to be decided by the jury, and all evidence thereon is to be addressed to them 
except when otherwise provided by this code. 


GA IOnICLve ness ope LOts ; e 

Issues of fact to be tried by the jury, § 6781; 
by the court, § 6781. 

Court to charge that the jury are the exclu- 
sive judges of all questions of fact, § 6802. 

Issues of fact arise, how, § 6779. 

Advisory jury in equity case, note to § 6821. 

Verdict may be general or special, § 6820. 

Special issues may be tried by jury, § 6444. 

Court may submit special findings to jury, § 
6821. 

Directing a verdict, note to § 6802. 

Nonsuit, § 6848, and note. / ; 

The jury, or the court when a law action is 
tried without a jury, is the exclusive judge of 
the credibility of the witnesses and of the 
weight of the evidence, note to Con. art. 8, 
sec. 9. 

When there is no legal evidence before the 
jury the court should withdraw the case from 
the jury, note to § 6802. 

As a general rule, the question whether a 
party has been guilty of negligence or contribu- 
tory negligence is one of fact for the jury, 
whether there be any conflict in the evidence 
of such alleged negligence or not. 

Daviduve Utah Sou Ry. Co., 3 We 2035 25 bs 
521. 

@unningham v. U. P. Ry. Co., 4 U. 206; 7 BP: 
1395) 


Trihay v. Brooklyn M. Co., 4 U. 468; 11 P. 612. 

Browne. Sou. bac. Co., 7) U.-288; 2a PB. 519: 

Boyce v. U. PB. Ry. Co., 8. U. 353; 31 P. 450. 

Simttiever te Ga Wey. Con 9 Ui. 14s 33 ep: 
626. 

Wines v= Re Ga iW. Ry, Co., 9) Ui 228-0330: 
1042. 

Jeffs vy. R. G. W. Ry. Co., 9 U. 374; 35 PB. 505. 

Riley v. S. L. Rapid Transit Co., 10 U. 428; 
ot RP. 681. 

Mederichs v. Ss: Lf: Cy Ry. Co:, 13 Us 3444 
P. 649. 

Handley v. Daly M. Co., 15 U. 176; 49 P. 295. 

Young v. Clark. 16 U. 42; 50 P. 832. 

Anderson v. Daly M. Co., 15 U. 22; 49 P. 126. 

Thompson v. 8. L. Rapid Transit Co., 16 U. 
2843 52 P. 92. 

Nelson v. Sou. Pac. Co., 18 U. 244; 55 P. 364. 

Miller v. Bullion-B. & C. M. Co., 18 U. 358; 55 
ie. 58. 

Frank v. Bullion-B. & C. M. Co., 19 U. 35; 56 
P. 419. 

Dwieriwv. Ss. tun City, 19 Wine! 57 ues 535. 

Pool v. Sou. Pac. Co., 20 U. 210; 58 P.-326. 
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(3479.) Court to decide questions of law. 


Hill v. Sou. Pac. Co., 23 U. 94;-63 P. 814. 

Ewell v. Joe Bowers M. Co., 23 U. 192; 64 P. 
367. 

Before the question of negligence becomes 
one of law for the court, the facts shown by 
the evidence must be such that all reasonable 
men must draw the same conclusions from 
them. 
ee Vv. Californiay Ma Cora Usa ol Semone 
gg hte v. Mammoth M. Co., 27 U. 168; 75 P. 

it 


poland vy. O. S. LR. R. Co., 26 U. 209; 72 
. 940. ; 

Copley v. U. P. BR. R. Co., 26 U. 361; 73 P. 517. 
peek TO: Sho lial Rey aCowwrene Uiao femme) 
og gam v. R. G. W. Ry. Co., 22 U. 346; 62 P. 
908. 

a oe Vv. Ra Ge Wie Ryt) Cos, 22 Ueno canons 

. oO. 

Linden v. Anchor M. Co., 20 U. 134: 58 P. 355 

Fritz v. S. L. & D. Gas Co., 18 U. 493; 56 P. 90. 
tee v §. L. City Ry. Co., 17 Ul. 40€; 53 2 


Fowler v. P. V. Coal Co., 16 U. 348; 52 P. 594. 
ree v. Morgan S. M. Co., 15 U. 453; 49 P. 

Lowe v. 8. L. City, 18 U. 91; 44 P. 1050. 

pre as Vo Sous Pace Corw lot Wi ono a 


ices Ogden C. St. Ry. Co., 13 U. 243; 44 P. 


Mangum v. Bullion-B. & C. M. Co., 15 U. 534; 
50 P. 834. ~ 


The jury is to determine the degree of care 
to be exercised in moving a dead motor car 
along the street. 

Musgrove v. Studebaker Bros. Co., 48 U. 410; 
L160 BAT 


__ ia an action for damages to crops, where 
inadmissible evidence as to plaintiff’s damages 
is received, judgment for plaintiff will be re- 
versed; and the case remanded, notwithstand- 
ing there is evidence which would support 
the verdict, since the supreme court will not 
try the case de novo on the record. 

Cleary v. Shand, 48 U. 640; 161 P. 453. 

Whether testimony of certain witnesses is 
more credible or reliable than that of other 
Mis ates ERM for the jury. 

tphraim Milling & Elevator Co. v. Ci 
Ephraim, 49 U. 71; 161 P. 1124, aes 


All questions of law, 


including the admissibility of testimony, the facts preliminary to such ad- 
mission, and the construction of statutes and other writings, and other rules. 
of evidence are to be decided by the court and all discussions of law addressed 


to it. 


accept it. 
WalaC. Civ. P., § 2102: 


Decisions on questions of evidence which do 
not have reference to any particular section 
of the statutes are omitted from this volume. 

Issues of law to be tried by the court, § 6780. 

Whether or not annual labor on mining claim 
- sufficient, a question for the jury, note to § 


Whenever the knowledge of the court is by law made evidence of a 
fact, the court is to declare such knowledge to the jur 


y, who are bound to 


Whether a municipality had noti f def 
in streets, etc., lon fon the jean 
note fone usually a question for the jury, 

here there is no evidence to s 

; 3 upport a S 
edie Te becomes one ef ee eee 
eae anne . the constitution, note to Con 

Sufficiency of evidence t 


note to Con. art. 8, sec. 9; and note to § 6994. 
a 
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D ecisions on construction of statutes, note to 


$39. 
Decisions on interpretation of the constitu- 
tion, note to Con. art. 6, sec. 1 

Discretion of court in the conduct of trial, 
adinission of evidence, etc., note to § 6802. 

Negligence and contributory negligence, 
when questions of law, note to § 7208. 

Sufficiency of evidence as against motion for 
nonsuit, a question of law, note to § 6848. 

The question as to whether the notice given 
by the guarantee to the guarantor of the fail- 
ure of the principal debtor is reasonable or 
not is one to be determined by the court and 
not by the jury. 

Wells Fargo & Co. v. Davis, 2 U. 411. 

In a suit for damage for malicious prosecu- 
tion, the question whether the undisputed facts 
constitute probable cause is one of law. 

Wright v. Ascheim, 5 U. 480; 17 P. 125. 

The reasonableness of a regulation of a tele- 
graph company that telegrams after eight 
o’clock should not be delivered until the next 
morning is for the jury to determine.. 
La v. W. U. Telegraph Co., 6 U. 219; 21 
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Where evidence in support of a particular 
agency is undisputed, the question of whether 
or not the agency exists is one of law for the 
court; but where such evidence is disputed, the 
existence of the agency becomes a mixed ques- 
tion of law and fact, and is one for the jury 
to determine under proper instructions from 
the court. 

McCornick v. Queen of Sheba M. Co., 23 U. 
Tis268, Py 820, 

The court should instruct the jury as to 
what is meant by ‘“‘domestic family remedies” 
and not leave to the jury to determine whether 
herbs were ‘‘domestic family remedies,’’ but 
where the evidence as to defendant’s guilt is 
conclusive, the failure to instruct is favorable 
to defendant, and therefore defendant cannot 
complain of the error. 

State v. Yee Foo Lun, 45 U. 531; 147 P. 488. 

It is the duty of the court to construe plead- 
ings and instruct the jury on the issue, and 
it is not proper to permit the jurors to take 
pleadings to the jury box with them. 
eg VoD Gol. Gr Rye Co:y 30 Us 2885 0L0u 


(3480.) Rules of evidence applicable to jury trials applicable to 
The provisions contained in this part of the code respecting the evi- 


dence on a trial before a jury are equally applicable on the trial of a question 
of fact before a court, referee, or other officer. 


Cal. ©. Civ. P., § 2103. 


General provisions applicable to trial before referee, § 6840. 


7211. 


(3481.) All referees, etc., must meet, but majority may act. 


When there are three referees or three arbitrators, all must meet, but two of 
them may do any act which might be done by all. 


Cals ©. Cive P:,§) 1053. 
Appointment of referee, § 6837. 
Authority of arbitrators, §§ 6902, 6904. 


Words giving authority to three. or more 
construed as giving authority to a majority, 
§ 5846. 


7212. (3482.) Court may authorize substitution of copy for lost orig- 


inal. 


If an original pleading or paper be lost, the court may authorize a copy 


thereof to be filed and used instead of the original. 


Cal. C. Civ. P., § 1045. 
7213. 


(3483.) Papers with defective titles, when valid. An affidavit, 


notice, or other paper, without the title of the action or proceeding in which it 
was made, or with a defective title, is as valid and effectual for any purpose as 
if duly entitled, if it intelligibly refer to such action or proceeding. 


Cal-C.+Civ. -2©.;, § 1046. 

Defective affidavit on attachment, § 6728. 
Affidavit without ‘‘ss’”’ received. 

Smith v. Richardson, 1 U. 194. 

McCord & N. Co. v. Glenn, 6 U. 139; 21 P. 500. 


7214. 


(3484.) Clerk to receive money deposited in court. 


Affidavit without venue is invalid, as is an 
affidavit taken by an officer without his juris- 
diction. 

Smith v. Richardson, 1 U. 194. 


Whenever 


moneys are paid into or deposited in court, the same shall be delivered to the 
clerk in person, or to such of his deputies as shall be specially authorized by 
his appointment in writing to receive the same. 
Gane. Civ, Ps, § -2104*. Deposit in court, §§ 6770-6772. 
7215. (3485.) Offer in writing equivalent to tender, when. An offer in 
writing to pay a particular sum of money, or to deliver a written instrument 
or specific personal property, is, if not accepted, equivalent to the actual pro- 


duction and tender of the money, instrument, or property. 


Cal. ©; Civ. P.; § 2074. 
Offer to allow judgment to be taken for spec- 


ified amount, effect, § 6893. 


Refusal of tender, costs, § 7044. _ f 

Objection to tender must be specified or it is 
deemed waived, § 7217. 

Receipt may be demanded, § 7216. 

Deposit in court of sum tendered, § 70438. 

Where a tender of purchase money Is made 
on condition that the husband, who has made 
a contract for the sale of land, will cause his 
wife to convey her dower interest in the land; 
held, that such tender being upon a condition 
that could not be required to be performed was 
not good. 

ielvey vy. Crowther, 7 U. 519; 27 P. 695. 

If a vendee elects to enforce a contract of 
sale, he must tender an instalment of the pur- 


chase price when due, even though the vendor 
may not be able to give such a deed as the 
contract calls for. 

Coughran y. Bigelow, 
case, 9 U. 260; 34 P. 51. 

This statute excuses debtor from actually 
producing the money at the time, but dis- 
penses with no other requirement of a valid 
tender. 

Hyams v. Bamberger, 10 U. 3; 36 P. 202. 

Tender in writing must be made in good 
faith, and the other party must have a rea- 
posable time in which to accept or refuse. 

a 

Tender of deed after action is too late. 

Bacon v. McCrystal, 10 U. 290; 35 P. 563. 

Under the facts as shown; held, that per- 
mitting the tender made by the defendant in 


164 U. S. 301; same 


« - oe 
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the presence of the jury to stand was error; 
and further, that under the pleadings | the 
value of the property received by the plaintiff 
was not in issue. 

Hecht v. Metzier, 14 U. 408; 48 P. 37. 

A purchaser of land subject to a mortgage 
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should have made a tender at the place o 
business or residence of the maker. . 
McCauley v. Leavitt, 10 U. 91; 37 P. 164. 
A tender by a check on a bank in which — 
there was always sufficient funds to meet it; 
in the absence of objection, is good, and a 


tender made to an authorized attorney is good. 
Hirsh v. Ogden Furniture Co., 48 U. 434; 160 


P. 283. 


payable at a certain place, which fact was not 
known to and could not be ascertained by the 
purchaser, in order to release the land from 
the lien, with costs and interest after maturity, 


7216. (3486.) Receipt must be given on payment or delivery. Who- 
ever pays money, or delivers an instrument or property, 1s entitled to a receipt 
therefor from the person to whom the payment or delivery is made, and may © 
demand a proper signature to such receipt, as a condition of the payment or 
delivery. ag 

Cal. C. Civ. P., § 2075. J E 
7217. (3487.) Objection to tender must be specified. The person to ~ 
whom the tender is made must, at the time, specify any objection he may 
have to the money, instrument, or property, or he.must be deemed to have ~ 
waived it; and, if the objection be to the amount of money, the terms of the 
instrument, or the amount or kind of property, he must specify the amount, 
terms, or kind which he requires, or be precluded from objecting afterward. 


Mont. Civ. P., § 3412. 

Where a tender is made by check, it should 
be kept good by bringing or depositing the 
money into court, but where there was money 
in the bank to make the check good, the 
plaintiff’s failure to object, and his conduct in 


7218. (3488.) Successive actions on same contract permitted. Succes- — 
sive actions may be maintained upon the same contract or transaction, when- — 
ever, after the former action, a new cause of action arises therefrom. : 


OWalkwO.2Cive (P5381 L04 7. 
Successive actions on bond of officer, § 4270. 


7219. 


tions to be consolidated. 
CaleCrCly.bs as 1048. 


7220. (3490.) Action deemed pending, when. An action is deemed to _ 
be pending from the time of its commencement until its final determination — 
upon appeal, or until the time for appeal has passed, unless the judgment is 


sooner satisfied. 


Gale. ClVcc tj gil 0495 

Action commenced, how, § 6538. 

A statute, effective March 25, authorizing ad- 
ditional findings and conclusions of law after 
entry of judgment, is applicable to a judgment 
entered March 16 previous, as the action un- 
der the provisions of this section is still pend- 
ing. 

Boucofski v. Jacobson, 36 U. 165; 104 P. 117. 


7221. 
principal. 


WalaCan Civ. =P: 8) 1050. 
Action to determine adverse claim to real 
property, § 7247. 


7222. (3492.) Judgment against sureties on indemnity bond to sheriff. " 
Notice. If an action 1s brought against a sheriff for an act done by virtue of — 
his office, and he give written notice thereof to the sureties on any bond of. 


indemnity received by him, the judgment recovered therein is conclusive evi- | 
dence of his right to recover against such sur , in 


vacation, may, on motion, upon notice of five da 
tered up against them for the amount so recove 


Cal. C. Civ. P., § 1055. 


Sheriff may have execution or attaching creditor made a party 
, 


(3489.) Consolidation of actions. 
are pending at one time between the same parties and in the same court upon 
causes of action which might have been joined, the court may order the ac- 


(3491.) Action to determine adverse claim. 
An action may be brought by one person against another for the 
purpose of determining an adverse claim, which the latter makes against the © 
former for money or property upon an alleged obligation; and also against 
two or more persons, for the purpose of compelling one to satisfy a debt du 
to the other, for which the plaintiff is bound as a surety. 


permitting the defendant to assume that the — 

production of the money into court was- 
waived, waives the objection that the tender 
was not kept good. 
Pie v. Ogden Furniture Co., 48 U. 434; 160 


§ Successsive actions on bond of executor, etc., 
7620. 


Whenever two or more actions — 


prove a material issue in another case before — 
the time of appeal shall have expired. = 
- Vance v. Heath, 42 U. 148; 129 P. 365. oS 
_A judgment becomes final so as to start 
eight-year limitation against an action there- 
on from the time it was rendered where no © 
appeal was taken. Sa 

Sweetser v. Fox, 43 U. 40; 134 P. 599. 


By surety against — 


5 aes in action to determine adverse claim, 


eties ; and the court or judge, in 
ys, order judgment to be en- 
red, including costs. = 


§ 6515. 


en tice Sas 
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7223. (3493.) Qualifications of sureties generally. Affidavits. Three or 
more. In all cases where an undertaking or bond, with sureties, is required 
by the provisions of law, the officer taking the same must require the sureties 
to accompany it with an affidavit that they are each residents and household- 
ers or freeholders within the state, and are each worth the sum specified in 
the undertaking over and above all his just debts and liabilities, exclusive ‘of 
property exempt from execution; but when the amount specified in the under- 
taking exceeds $2,000, and there are more than two sureties thereon, they 
may state in their affidavits that they are severally worth amounts less than 
that expressed in the undertaking, if the whole amount be equivalent to that 
of two sufficient sureties. 


Cale Cly. ib .,--6. L057*, ’ Corporations may act as sureties, §§ 1201, 
Qualifications of bail on civil arrest, § €645. 1207-1216. 
Attorney may not be surety, when, § 344. 


7224. (3494.) Money may be deposited in lieu of undertaking. With- 
drawal. In all cases where an undertaking or bond with sureties is required 
by the provisions of law, the plaintiff or defendant may deposit with the clerk 
of the court or justice of the peace, as the case may be, a sum equal to the 
amount required by the undertaking or bond, which shall be taken as security 
in the place thereof. At any time such deposit may be withdrawn by the 
party making it, upon giving the undertaking with sufficient sureties as re- 
quired by law, approved by the clerk or justice, upon notice to the adverse 
party or his attorney, who may object to the sufficiency of the sureties in the 
same manner as though the undertaking were filed in the first instance. 

Mont. Civ. P., § 1904. 

7225. (3495.) Undertaking not required of state or public corporation. 
In any civil action or proceeding wherein the state is a party plaintiff, or any 
state officer, in his official capacity, or on behalf of the state, or any county, 
or city, or other public corporation, is a party plaintiff or defendant, no bond, 
written undertaking, nor security can be required of the state, or any officer 
thereof, or of any county, or city, or other public corporation; but on com- 
plying with the other provisions of this code, the state, or any state officer 
acting in his official capacity, or any county, or city, or other public corpo- 
ration, has the same rights, remedies, and benefits as if the bond, undertaking, 
or security were given and approved as required by this code. 


Gal. GC. Civil B:,.78 10587: 
Payment of costs by state or county, §§ 7058, 7054. 


7226. (3496.) Subrogation of surety to rights of judgment creditor. 
Whenever any surety on an undertaking on appeal executed to stay pro- 
ceedings upon a money judgment pays the judgment, either with or without 
action, after its affirmation by the appellate court, he is substituted to the 
rights of the judgment creditor, and is entitled to control, enforce, and sat- 
isfy such judgment in all respects as if he had recovered the same. 


Cale GACiv. P:,18 51059. Judgment may direct that property of prin- 
Contribution as between joint debtors, § 6950. cipal debtor be first exhausted, § 6855. 


7227. (3497.) Officer not to charge for copies furnished by party. In 
all cases where copies of pleadings, affidavits, or other papers are to be served, 
neither the sheriff, constable, nor clerk shall charge or receive any fee for 


making such copies when the same are furnished to such officer by the party. 
Mont. Civ. C., § 1905*. 


CHAPTER 59. 
FORECLOSURE OF MORTGAGES. 


7230. (3498.) But one action for debt secured by mortgage on real or 
personal property. Judgment. Docketing. There can be but one action for 
the recovery of any debt or the enforcement of any right secured by mort- 
gage upon real estate or personal property, which action must be in accord- 
ance with the provisions of this chapter. Judgment shall be given adjudging 


the amount due, with costs and disbursements, and the sale of the mortgaged 


property, or some part thereof, to sati 


sfy said amount, and directing the 


sheriff to proceed and sell the same according to the provisions of law relat- 


ing to sales on execution. 


Minn. (1894) § 6059*. Cal. C. Civ. P., § 
726*; see Sup. (1893) p. 970; sup. (1895) p 24. 

Covenants implied in statutory mortgage, § 
4883 z 

Action brought in county where property sit- 
uated, § 6525. : ; 

When a receiver will be appointed on fore- 
closure, .§ 6764. 

Foreclosure of chattel mortgage, § 471, and 
note. 

Mortgage not deemed a conveyance, what- 
ever its terms, § 7253. 

Execution for deficiency, § 7231. E 

Sale under trust deed and action for defici- 
ency, note to § 7231. . 

Judgment for deficiency against grantee who 
assumes and agrees to pay a mortgage, note 
to § 7231. 

One purchasing with notice of an existing 
mortgage is estopped from asserting an after- 
acquired title to defeat the mortgage. 

Marrier v. Lee, 2 U. 460. ; 

A conveyance of land as security for a debt 
may be enforced as a mortgage, even though 
the conveyance contain no clause authorizing 
a foreclosure. 

Territory v. Golding, 3 U. 39; 5 P. 546. 

Mortgagor not having paid certain money 
into court as agreed was in default, and the 
mortgage subject to foreclosure. 

Wasatch M. Co. v. Crescent M. Co., 7 U. 8; 
24 BP. 586. : 

Where a foreclosure sale of a railroad and 
its franchise is made under a _ decree, the 
wrong to the stockholders, if any, is to be 
found in the decree itself, and not in the sale 
made pursuant thereto; and a motion to set 
aside the sale, by a person not a party to the 
record, is not a proper way to review the errors 
in the decree, or committed by the court ante- 
rior to it. The decree is final until reversed 
or annulled. 

Meyer v. Utah & P. V. Ry. Co., 3 U. 280; 
33 124 ee BIG 

Suit pending on note secured by mortgage 
without asking foreclosure is a bar to a fore- 
closure suit. 

Bacon v. Raybould, 4 U. 357; 10 P. 481; 
iP. 510%. Mig 

Maker and indorser of note may be joined 
in foreclosure suit, and deficiency judgment 
had against both. 

Smith v. McEvoy, 8 U. 58; 29 P. 1030. 

Potter v. Hussey, 1 U. 249. 

Where property is held in trust to secure 
certain debts, the fact that the trustees are 
partners with certain creditors does not af- 
fect their right to foreclosure. 

Gallagher v. Yosemite Mining Co., 10 U. 189; 
37 RP. 264. 

A trust deed is, In effect, a mortgage. 

Dupee v. Rose, 10 U. 305; 87 P. 567. 

Trustees in deed of trust have no interest 
in the property, and are not necessary parties 
on an action of foreclosure. 

Stevens Imp. Co. v. So. Ogden Co., 20 U. 
267; 58 P. 843. 

A person without any previous interest, who 
pays a mortgage debt at the instance of the 
mortgagor and takes a mortgage on the same 
property, believing that he is getting security 
equal to that held uy the person whose debt he 
pays, may, when no innocent person can be in- 
jured, be subrogated to his rights. 

George v. Butler, 16 U. 111; 50 P. 1032. 

HMullerton v. Bailey, 17 U. 85; 53 P. 1020. 

Johnson v. Tootle, 14 U. 482; 47 PB. 1033. 

Where a party holds two mortgages under 
two separate debts on the same property, the 
lien of the mortgage foreclosed in the second 
action is not lost by reason of the first suit, 
but the plaintiff will be allowed costs in one 
suit only. 

Thompson v. Skeen, 14°U. 209; 46 P. 1103, 

A provision in a decree of foreclosure per- 
mitting any party to buy at the sale does not 
authorize a trustee to purchase trust property 
for his own benefit. 

Hamilton v. Dooly, 15 U. 280; 49 P. 769. 

Mortgaged premises may be sold under fore- 


Such judgment may be docketed at any time. 


closure to satisfy a portion of a debt due, and 
if a lis pendens was filed at the commencement 
of the proceedings, the lien of the entire debt 
may be continued as against subsequent in- 
cumbrancers or redemptioners. 

Dupee v. Salt Lake V. L. & T. Co., 20 U. 
103; 57 PB. 845. 

Decree of foreclosure when cross-complaint 
filed and land ordered sold to satisfy both par- 
ties plaintiff. 

Stevens Co. v. South Ogden Co., 20 U. 267; 
58 P. 843. 

Under provisions of this section and § 7253 
an action to determine adverse claims cannot 
be maintained against the holder of the legal 
title by one who has a mortgage lien; and such 
an action once commenced cannot be convert- 
ed into a foreclosure proceedings, so as to al- | 
low the entry in effect of a decree of fore- 
closure. 

Fields v. Cobbey, 22 U. 415; 62 PB. 1020. 

The reason of the rule that an officer who, 
under execution against one of the co-owners 
of personal property, sells in severalty the com- 
mon property, commits a trespass for which he 
is liable to the co-owner not a party to the 
action, does not exist under this section and 8§ 
6916, 6938, 6940. 

Spalding v. Allred, 23 U. 354; 64 PB. 1100: 

- Where foreclosure was had by publication of 
summons, defendants, by leave of court, could 
come in at any time within a year and answer 
to the merits; therefore, they were not en- 
titled to maintain a suit in equity to set aside 
the proceedings. 

Baer v. Higson, 26 U. 78; 72 P. 180. 

L., having failed to file a cross-complaint de- 
manding affirmative relief, as authorized by § 
6581, the court, on determining that he was 
the owner of the other two notes, had no 
jurisdiction to render judgment in his favor 
against the mortgagor, against whom lL. held 
two mortgage notes. 

West vo Shurtliti, 28) Wie 339 wb ees 0E 


In an action to foreclose a mortgage given 
to secure a debt or obligation, it must be made 
to appear by proper averment that there is an 
existing obligation to pay, since where there 
is no right to personal judgment in case the 
mortgage was given as security for money 
only, there is no right to foreclose. 

Chesney v. Chesney, 33 U. 508; 94 P. 989. 


Where, in an action to foreclose a mortgage, 
the pleadings raised the issue of the considera- 
tion of a note, and whether the maker had de- 
livered the note made by a third person as 
collateral, and it was admitted in the pleadings 
that the note of the third person had been 
paid, the court properly disregarded the claim 
that the admission of payment of said note 
was inadvertently made and that the claim of 
the maker that he had deposited with such 
notes as collateral mining stock of great value 
which had never been accounted for. 

Utah Commr. Svg. Bank v. Fox, 40 U. 205; 
120 P. 840. 


The lien of a mortgagee, advancing money to 
erect a building, is entitled to priority over: 
subcontractors’ lien, only to the amount ac- 
tually advanced. 

Culmer P. & G. Co. v. ‘Gleason, 42 U. 344; 
U0 RP a n66E 

Wihere mortgages, secured note, and bond 
were made payable to a trust company, it was 
ee purchaser thereof. 


A conveyance, by a mortgagee holding title 
under a void foreclosure and sheriff’s deed, 
Ore as a transfer of the mortgage and 
ebt. 

Lawrence v. Murphy, 45 U. 572: 147 P. 903. 

A chattel mortgagee does not waive his right 
to a lien by selling the Property under a power 
in the mortgage after confession of judgment 
in his favor by the mortgagor, though the econ- 
pcreen mee Oe all things regular. ; is 

a ss’n of Credit Men v. 49-U; 
519; 164 P. 1029. Moment 


A judgment by court of this state ordering 
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ceedings is void. 
ammond v. Hall, 51 U. —; 171 P. 148. 

A subsequent mortgagee or claimant is a 
necessary party, he being entitled to set up 
any legal or equitable defense to protect his 
interest, and to interpose a plea of the statute 
of limitations, and an extension of time made 
by the mortgagor, or arising by the absence 
of the mortgagor from the state, does not af- 
fect the right of the junior mortgagee to in- 
terpose the plea of the statute of limitations. 
oe v. Jacobson, 36 U. 165; 104 P. 


Where one holding a contract for sale of 
property is made a party defendant in an ac- 
tion to foreclose a mechanic’s lien on the 
property, and the contract-holder sets forth his 
contract, its breach, and claims a lien prior to 
the mechanic’s lien, and obtains a judgment to 
the full extent of his claim, there was an ad- 
judication, and he cannot thereafter bring an 
action to foreclose his contract. 

Gain owe Parttt, 48) W.-84--258 2... 448. : 

A delay in the prosecution of foreclosure suit 
does not prevent the granting of proper relief 
where either party could have compelled a 
hearing. 

Utah Commercial Svgs. Bank v. Fox, 40 U. 
205; 120 P. 840. 

The mere fact that a lessee who uses the 
premises for gambling purposes loaned money 
to the owner and took a mortgage therefor, 
does not taint the mortgage with illegality. 

Dinkelspiel v. O’Day, 47 U. 18; 151 P. 345. 

Evidence in an action on a note and mort- 
gage, of which the ownership was in dispute, 
held insufficient to overcome the presumption 
that the payee was the legal owner or the cor- 
rectness of the trial court’s judgment for the 
payee. 

Escamillo v. Pingree et al., 44 U. 421; 141 
izss, BIE, 


7231. 


the sale of land in Idaho on a foreclosure pro- 


(3499.) Execution for deficiency issued only after sale. 


A note secured by a mortgage of withdraw- 
ing partner held discharged. 

Commrl. Natl. Bank v. Brinton, 45 U. 265; 
W454) 

The foreclosure of a mortgage against mort- 
gagors who were dead at the time is a nullity. 

Lawrence v. Murphy, 45 U. 572; 147 P. 903. 

Where a part of the property is taken by 
condemnation, noise and interference from the 
operation of railroad trains are proper ele- 
ments of damage to the remaining part. 

Twenty-second Ward Corporation v. O. S. L. 
R. Co., 36 U..238; 103 P. 243. 

The purchaser of an equity of redemption 
who merely took the premises subject to the 
mortgage, but did not assume payment there- 
of, may set up a partial failure of consideration 
where he does so with the consent of the mort- 
gagors. 

Brunswick Realty Co. v. University Inv. Co., 
43 U. 75; 134 P. 608. 

A tender, by a purchaser of the equity of 
redemption, of the amount due under the mort- 
gage will not discharge the lien where there 
was no assumption of the debt, because, as 
between the mortgagor and the purchaser, the 
mortgage debt is part of the consideration, 
and the land becomes a primary fund for pay- 
ment. 

Id. 

Where a corporation executed a trust deed 
to secure bonds to be used, and they were 
not negotiated, and the corporation delivered 
the deed and bonds as collateral security for 
the payment of notes on default in the payment 
2 rue note, the payee may foreclose the trust 

eed. 

seg v. Ogden Canyon S. Co., 37 U. 313; 108 
iRe : 

Where the mortgagor deposits’. irrigation 
stock as security for a debt, it must he fore- 
closed in accordance with this section. 

Coburn v. Bartholomew, 50 U. —; 167 P. 1156. 


If it ap- 


pears from the return of the officer making the sale that the proceeds are in- 
sufficient, and a balance still remains due, execution may be issued for such 
balance as in other cases; but no such execution shall issue until after the-sale 
of the mortgaged property and the application of the amount realized as 


aforesaid. 


Minn. (1894) § 6063*; Cal. C. Civ. P., § 726*. 

A sale of property under a power of sale in 
the mortgage, which did not realize the amount 
of the debt, does not extinguish the debt, and 
is no bar to an action for the balance remain- 
ing unpaid. 

Savage v. Stone, 1 U. 35. 

Where property is ordered sold to satisfy the 
lien of the mortgage, the judgment creditor 
has the right to have the full amount of his 
lien realized in money, until the property is 
exhausted. 

Kershaw v. Dyer, 6 U. 239; 24 P. 621; revers- 
ing same case, 21 P. 1000. 

Until sale of mortgaged property has been 
made and the amount of deficiency ascertained, 
no judgment can be docketed against the 
party personally liable, nor any execution is- 
sued. (Distinguishing Brereton v. Miller, 7 U. 
AO Go (Py Si. )iar, 

Russell v. Hank, 9 U. 309; 34 P. 245. 

Donaldson v. Grant, 15 U. 231; 49 P. 779. 

Savage v. Stone, 1 U. 35. : Bees 

Prayer for general relief entitles plaintiff to 
such deficiency judgment in a proper case. 

Donaldson v. Grant, 15 U. 281; 49 P. 779. 

A grantee who assumes and agrees to pay a 
mortgage upon the premises, makes the debt 
his own, is a proper party to the foreclosure 
proceeding, and judgment for deficiency may 
be rendered against him. 

Clark v. Fisk, 9 U. 94; 33 P. 248. 

Thompson vy. Cheesman, 15 U. 42; 

Schroeder v. Kinney, 15 U. 462; 49 P. 894. 

Brown v. Markland, 16 U. 360; 52 P. 597. 

And this whether the immediate grantor of 
such purchaser was personally liable or not. 

McKay v. Ward, 20 U. 149; 57 P. 1024. 

The property mortgaged must be subjected 
first to the payment of the debt, and the mort- 
gagee or assignee of the note cannot recover 
a personal judgment unless the proceeds of 


48 P. 477. 


sale of the property mortgaged prove to be 
insufficient. 

Donaldson v. Grant, 15 U. 231; 49 P. 779. 

But see Brereton v. Miller, 7 U. 426; 27 P. 81. 

And Russell v. Hank, 9 U. 309; 34 P. 205. 

Where property is sold under power in a 
trust deed and the proceedings are regular 
the amount realized on the sale may be cred- 
ited as a payment on the note, and the holder 
has his action at law for deficiency, § 3460, C. 
L. U. 1888, being no bar to such action. 

Mallory v. Kessler, 18 U. 11; 54 P. 892. 

Savage v. Stone, 1 U. 35. 

Dupee v. Rose, 10 U. 305; 37 P. 567. 

In an action for deficiency upon a note se- 
cured by trust deed, the security must first be 
exhausted as to quantity and value before 
other property of the debtor can be resorted to 
for the payment of the debt. 

Salt Lake V. L. & T. Co. v. Millspaugh, 18 
U. 283; 54 P. 893. 

A right of action on a deficiency judgment, 
entered after foreclosure sale, accrued at the 
date the amount of the deficiency was ascer- 
tained, and not at the time the decree of 
foreclosure was made. 

Howe v. Sears, 30 U. 344; 84 P. 1107. 

No personal judgment is authorized until the 
mortgaged property has been sold and the pro- 
ceeds derived from the sale applied to the pay- 
ment of the debt, and only for the deficiency. 

Boucofski v. Jacobson, 36 U. 165: 104 P. 117. 

Jensen v. Lichtenstein, 45 U. 320; 145 P. 1036. 

Hammond v: Wall, 51 U. —; 171 P. 148. 

An action to foreclose is essentially in rem, 
and personal service is not necessary except 
to support a judgment for deficiency after 
sale, and in the absence of pereonal service 
the amount of deficiency remained a_ sub- 
sisting debt which may be sued on by the 
mortgagee. 

Boucofski v. Jacobson, 36 U. 165; 104 P. 117. 


7232. (3500.) Holder of unrecorded conveyance, etc., not made a party. 
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Judgment. No person holding a conveyance from or under the mortgagor of 
the property mortgaged, or having a lien thereon, which conveyance or lien 
does not appear of record in the proper office, at the time of the commence- 
ment of the action, need be made a party to such action, and the judgment 
therein rendered, and the proceedings therein had, are as conclusive against 
the party holding such unrecorded conveyance or lien as if he had been made 
a party to the action. , 
Calee@anGive PS se20n Parties defendant generally, § 6507. 

7233. (3501.) Surplus paid to person entitled. Deposit in court. If 
there be surplus money remaining after payment of the amount due on the 
mortgage, lien, or incumbrance, with costs, the court may cause the same to 
be paid to the person entitled to it, and in the meantime may direct it to be 
deposited in court. 

Cal. C. Civ. P., § 727. 

7234. (3502.) Sale of property when debt due in instalments. If the 
debt for which the mortgage, lien, or incumbrance is held is not all due, as 
soon as sufficient of the property has been sold to pay the amount due, with 
costs, the sale must cease, and afterward, as often as more becomes due for 
principal or interest, the court may, on motion, order more to be sold. But if 
the property cannot be sold in portions without injury to the parties, the 
whole may be ordered to be sold in the first instance, and the entire debt and 
costs paid, there being a rebate of interest where such rebate is proper. 

Cale €s Cive PR... $128: the mortgaged premises cannot be sold in par- 


Complaint drawn on the theory that whole 
indebtedness is due will not support a decree 
for sale of whole property “hereunder. 

Hartog v. Tibbitts, 1 U. 328. 

Where a party holds two mortgages and 
forecloses separately. 

Thompson vy. Skeen, 14 U. 209; 46 P. 11038. 

Where only a part of a mortgage debt is due 


cels without injury, it is the better practice to 
make a complete showing to the court and 
have a decree entered accordingly; mortgage 
sales in equity will be controlled by courts of 
equity so that no injustice may be done to 
either party. 

Dupee v. Salt Lake V. L. & T. Co., 20 U. 103; 
57 BP. 845. 


and foreclosure on that part is desired, but 


7235. (3503.) Real estate and water right stock apportioned for sale. 
Sales of real estate under judgments of foreclosure of mortgages and liens 
are subject to redemption as in case of sales under execution. In all cases 
where the judgment directs the sale of land, together with shares of corporate 
stock evidencing title to a water right, used or intended to be used, or suitable 
for use, on the land, the court shall equitably apportion such water stock to 
the land, or some part thereof, in one or more parcels, as it may deem suitable 
for the sale thereof, and the land and water stock in each parcel shall be sold 
together, and for the purpose of such sale shall be regarded as real estate and 
subject to redemption as above specified. In all cases of real estate under 
foreclosure, the court may direct the parcels and order in which parcels of 
property shall be sold. Ain dol7 pao 

Cal. C. Civ. P., § 726%. See Sup. (1893) p. 


970; Sup. (1895) p. 24. 

Limitation on action to redeem against mort- 
gagee in possession, §§ 6476, 6477. 
Baer con after execution sale, §§ 6940- 

50. 

Bee ion after sale under trust deed, § 

51. 


Parties, purchasers, and redemptioners in 


foreclosure proceedings are bound by the de- 
cree; redemption can be made subject to the 
conditions therein imposed; and a redemptioner 
by redeeming becomes the assignee of the pur- 
chaser, succeeds only to his rights, and cannot 
be heard to claim under one portion of a decree 
and repudiate the balance. 

ee ae Salt Lake V. L. & T. Co., 20 U. 103; 


7236. (3504.) No greater attorney’s fee allowed than actually charged. 
In all cases of foreclosure, when an attorney or counsel fee is claimed by the 
plaintiff, no other or greater amount shall be allowed or decreed than the sum 
which shall appear by the evidence to be actually charged by and to be paid 
to the attorney for the plaintiff; and if it shall appear that there is an agree- 
ment or understanding to divide such fees between the plaintiff and his at- 
torney, or between the attorney and any other person except an attorney as- 


sociated with him in the cause, only the amount to be retained by the attorney 
or attorneys shall be decreed as against the defendant 

Compensation of attorneys generally, § 346, 
and note. 

This statute was enacted in order to prevent 
a division of fees provided for in the mortgage 
between the attorney and the mortgagee, and 
that only tnose reasonable fees paid or agreed 


to be paid to attorneys could be taxed 
agai 
the defendant under the contract in Sue deed 
of trust. i 
McClure y. Little, 15 U. 379: 49 P. 298; 
Where an attorney’s fee has bee: 1 
n allov 
and made part of the judgment, the ations +h 


has a lien thereon to the extent of the amount 
allowed, and the lien cannot be discharged 
by Payment to any one except the attorney, 
who is deemed the equitable assignee of the 
judgment, and the fact that the property was 
sold to the owner of the debt can make no 
difference. 

Gray v. Denhalter, 17 WU. 812: 53 P..976. 

Where a decree provides for the payment of 
attorney’s fees allowed in a foreclosure suit, 
and judgment is rendered, the fees form part 


7237. 


(3505.) Attorney’s fee fixed by court in all cases. 
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of the judgment, and, where they have not 
been paid to the attorney, they go to the 
mortgagee in trust for the attorney. 

Loofbourow v. Hicks, 24 U. 49; 66 P. 602. 

Where a mortgage provided that in case of 
foreclosure the mortgagor should be liable for 
reasonable attorney’s fee, the attorney’s fee 
allowed becomes a lien on the property se- 
cured by the mortgage. 

Jensen v. Lichtenstein, 45 U. 320; 145 P. 1086, 


In all cases of 


foreclosure by proceeding in court, the attorney’s fee shall be fixed by the 
court in which the proceedings of foreclosure are had, any stipulation in said 
mortgage to the contrary notwithstanding. 


Cal. C. Civ. P., following § 1726. 

Attorney’s fees on foreclosure, § 7236, and 
note. 

Attorney’s fees generally, lien, § 846, and 
note. 

In a suit to foreclose a chattel mortgage, 
where the evidence is not before the supreme 
court, it must assume that the attorney’s fee 
allowed by the trial court was reasonable and 
justified by the proof. 

Johnson v. Hibbard, 27 U.. 342; 75 P. 73%. 

This section, together with § 7236, is ap- 


plicable only to foreclosure proceedings, and 
not to a note not secured by mortgage. 

Utah National Bank v. Nelson, 88 U. 169; 
ILS 9075 

The court may, whether he has or has not 
sufficient data, call to his assistance, attorneys 
engaged in the practice and take their judge- 
ment under oath, respecting what is reason- 
able attorney’s fee. 

Jensen v. Lichtenstein, 45 U. 320; 145 P. 1036. 

Though the mortgage provides for a definite 
amount therefor. 

Kurtz v. Ogden C. S. Co., 37 U. 313; 108 P. 14. 


CHAPTER 60. 
ACTIONS FOR NUISANCE, WASTE, ETC. 


7240. 
Damages. 


(3506.) Nuisance defined. 


Anything which is injurious to health, or indecent, or offensive to 


Who may bring action. Abatement. 


the senses, or an obstruction to the free use of property, so as to interfere 
with the comfortable enjoyment of life or property, is a nuisance, and the sub- 
ject of an action. Such action may be brought by any person whose property 
is injuriously affected, or whose personal enjoyment is lessened by the nui- 
sance; and by the judgment the nuisance may be enjoined or abated, as well 


as damages recovered. 


Cale C. Cive B-§5731. 

Nuisances dangerous to health, §§ 2735, 2736. 

Houses of ill fame, etc., nuisance and their 
abatement, §§ 4275-4282. 

Damages for taking private property for 
public use, Con. art. 1, sec. 32. 

Infected orchard a nuisance, § 1899. 

Public nuisances, penalty, §§ 8184-8189. 

Cited in Salt Lake City v. Young, 45 U. 349; 
145 P. 1047. 

Fences constructed across a highway by the 
owner of the land, to prohibit public travel 
thereon, constitute a nuisance, which the road 
supervisor has the right to abate. 

Whittaker v. Ferguson, 16 U. 240; 51 P. 980. 

The mixing of impure water with water used 
for irrigation and domestic purposes, which 
renders it unfit for such use, causes a nuisance. 

North Point C. I. Co. v. Utah & Salt Lake C. 
Co., 16 U. 246; 52 P. 168. 

Crane v. Winsor, 2 U. 248. 

in case of a railroad track about to be laid 
In a street and across a sidewalk, without 
lawful authority, in such a way as to become 
a public and private nuisance, a private citizen 
specially damaged may have the threatened 
damage enjoined. 

Cereghino v. O. S. L. R. R. Co., 26 U. 467; 73 
P. 634. 

Operation of engine and cars over switch 
track by railroad, causing smoke and noise, is 
a nuisance, entitling owner of property affected 
to an injunction as well as damages. 

Stockdale v. R. G. W. Ry. Co., 28 U. 201; 77 
P. 849. 


7241. 


The interference with religious services by 
the annoyances from noises in the rightful 
operation of a railroad and trainyards near a 
church without any physical interference with 
the church property, is not a private nuisance. 

Twenty-second Corporation v. O. S. L. R. R. 
Cos, 36. U., 2388730103" PY 243. 

The question whether excessive noises made 
in the operation of railroad tralns Is a nuisance 
to the adjacent property is one of fact, and 
not of law. 


An action for damages caused by the pollu- 
tion of fish ponds, the plaintiff not owning the 
entire interest in the real estate on which the 
ponds were located, is an action for damages 
to personal property. 

Reese v. Qualtrough, 48 U. 28; 156 P. 955. 

Except for the provision of Con. art. 1, sec. 
23, forbidding damage to private property for 
public use, no action would He against a rail- 
road company for mere consequential injury 
to real property by the jar of passing trains, 
and the smoke and cinders, where the road 
was carefully and properly built and operated. 

ONeillava Sine ais AU S&S. 1. Ry. Coy sSaue 
4755 114-P.- 127, 

A prescriptive right to maintain a_ private 
nuisance must be adverse, under claim of 
right uninterrupted and continuous for twenty 
years. with the knowledge and acquiesence of 
the parties whose right is invaded 

North Point Irr. Co. v. Utah-S. L. Canal Co., 
16 U. 246; 52 P. 168. 


(3507.) Who may sue for waste. Treble damages. Ifa guardian, 


tenant for life or years, joint tenant, or tenant in common of real property 


commit waste thereon, any person aggrieved by the waste may bring an ac- 
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tion against him therefor, in which action there may be judgment for tae 


damages. 
Calc. sCiv.. PR. §e32. 
Limitation three Se 6468. 
Duty of guardian, Oc Bee 
A nant in common or a joint tenant may 


sue his co-tenant, § 6512. ; 
Waste pending foreclosure or after execu- 


is waste for a tenant for life to tear. down 
a Taide. even though it is the intention to 
+t a better one. 
Raioks v. Stringfellowse ie ete 4 P. 405. 
Treble damages for taking of ore. 
Bullion-B. & C. M. Co. v. Bureka iH. Mes Cos 
DT We Alt 16) ake: 


Ber era awiaes for wrongful taking of ore, § 
S 
a 7242. (3508.) Injuries to trees. Who may sue. Treble Ne aA fee 
person who cuts down or carries off any wood or underwood, tree a imber, 
or girdles or otherwise injures any tree or timber on the land of another per- 
son, or on the street or highway in front of any person's house, village or city 
lot, or cultivated grounds, or on the commons or public grounds of any city or 
town, or on the street or highway in front thereof, without lawful authority, 
is liable to the owner of such land, or to such city or town, for treble the 
amount of damages which may be assessed therefor, in a civil action in any 


court having jurisdiction. 
(CHille(Ch(Oi hig Behn CP YERE 


Injuring or destroying trees a misdemeanor, damages, § 2843. 


7243. 


(3509.) Id. Damages limited if timber used for highways, etc. 


Nothing in the next preceding section authorizes the recovery of more than 
the just value of the timber taken from uncultivated woodland for the repair 
of a public highway or bridge upon the land, or adjoining it. 


Cal. C. Civ. P., § 734. 
7244, 


(3510.) Treble damages for forcible entry, etc. 


If a person re- 


cover damages for a forcible or unlawful entry in or upon, or detention of, any 


building or any cultivated real property, judgment may be entered for three 
times the amount at which the actual damages are assessed. 


Cal. C. Civ. P., § 735. 


Treble damages in forcible entry, etc., proceedings, §-7324, and note. 


CHAPTER 61. 
ACTIONS 10 QUIET TITLE. bie 


7247. 


(3511.) Action to determine adverse claim. 


An action may be 


brought by any person against another who claims an estate or interest in 
real property adverse to him, for the purpose of determining such adverse 


claim. 


Cal. C. Civ. P., § 738; see Sup. (1895) p. 25. 

Action to determine adverse claim to real or 
personal property, § 7221. 

Action by party out of possession to deter- 
mine adverse claim, parties, judgment, § 6508. 

Action brought in county where property sit- 
uated, § 6525. 

for purposes of this action the possession of 
8 executor is the possession of the heirs, § 
(NS 

Adverse possession, generally, §§ 6452-6456. 

Possessory rights, § 4867. 

Writ for possession after judgment, § 6508. 

General powers of court of equity, note to 
§ he 

Defective tax titles, note to § 6018. 

Boundaries established by acquiescence for a 
long period of time, note to § 6456. 

Easement acquired by twenty years’ adverse 
user, note to § 6456. 

U. S. patent subject to equities, and may be 
avoided for fraud, etc., note to § 3890. 

Description of property in pleading, § 6599, 
and note. 

Counterclaim asking: for affirmative 
note to § 6756. : 

Issues to be tried by the jury, and by the 
court, § 6781, and note, 

Equitable issues must first be disposed of, 
note to § 6781. 

Form of action in support of adverse claim 
for lode, note to § 3890. 


relief, 


Allowance for improvements made under or- ” 
der of title, §§ 5031, 7250. 


GENERAL: 


The words “‘claims an estate or interest” are 
used in a broad sense, and are not technical 
in their meaning. They are evidently intended 
to embrace every species of adverse claim. 

Goldberg v. Taylor, 2 U. 486. 

Where the facts show a right to specific per- 
formance merely, a decree quieting title is 
erroneous. 

Hennefer v. Hays, 14 U. 324; 47 PB. 90. 

In an action of ejectment, tne question is as 
to who has the better title. 

Kahn v. Old Telegraph M. Co., 2 U. 174. 

An action to determine adverse claims can- 
not be maintained against the holder of the 
legal title by one who has a mortgage lien; 
and such an action, once commenced, cannot 
be converted into a foreclosure proceeding, so 
as to allow the entry in effect of a decree of 
foreclosure. 

Fields v. Cobbey, 22 U. 415; 62 P. 1020. 

A cloud on a title is something, such as a 
mortgage deed, or judgment, etc., which shows 
prima facie some interest in a third party in 
or to the property adverse to the person vested 
with the real title to the same, or to one hav- 
ing an interest therein. 

Schenck v. Wicks, 28 U. 576; 65 P. 732. 

A suit to modify a decree restraining plaintiff — 


from entering on defendant’s premises on the 
ground that plaintiff has secured, since ren- 
dition of that decree, a right-of-way over de- 
fendant’s premises, is essentially an original 
action to quiet title. 

Richey v. Beus, 31 U. 262; 87 P. 903. 

Where it is found the defendant is the owner 
in fee, subject to the lien. for taxes paid by 
plaintiff, judgment should provide that on de- 
fendant’s default to pay the taxes, the prop- 
erty should be sold; and an order made that, 
if the taxes be not paid before a certain date, 
the title shall vest in defendant, is erroneous. 

Steeles COL Vi LOX, STU post 0S rll oa 


PLEADINGS: 


Where both parties plead title in themselves, 
evidence to show mistake in deed under which 
plaintiff claims is admissible, without allega- 
tion of mistake or prayer for reformation. 

Glasmann v. O’Donnell, 6 U. 446; 24 P. 587. 

Defense of possession under alleged contract 
of purchase; under circumstances, judgment 
for plaintiff properly directed. 

Jones v. Memmott, 8 U. 212; 80 P. 752. 

remblalnt in ejectment held insufficient. 


In an action to recover real estate from a 
co-tenant, where the complaint, verdict, and 
judgment all fail to define the extent of plain- 
tiff’s interest, a judgment in his favor will be 
set aside. 

Lillianskyoldt v. Goss, 2 U. 292. 

A party who bases his claim in ejectment 
upon: a legal title cannot recover upon an equit- 
able title. 

Tarpey v. Deseret Salt Co., 5 U. 205; 14 P. 

38 


Equitable estoppel is a good defense in eject- 
ment. 
Duke v. Griith, 9 U. 469; 35 P. 512. 


In ejectment, defendant denied plaintiff’s 
right, and in a counterclaim alleged ownership 
and a right of possession in himself, and after- 
wards amended by alleging the fee in a third 
party, but still relied on possession and owner- 
ship in himself; held, that the court did not err 
in overruling plaintiff’s motion to require de- 
fendant to elect on which right he would rely, 
as there was, in effect, but one defense pre- 
sented. 

Conner v. Raddon, 16 U. 418; 52 P. 764. 

In a conveyance of land by natural monu- 
ments, distances and quantity, being the most 
uncertain, must yield to the description by 
natural monuments; and in an action to quiet 
title to land so described, it is proper for the 
court to read into the deed sufficient language 
to close the description by natural monuments. 

Park vy. Wilkinson, 21 U. 279; 60 P. 945. 

Under a general prayer, the defendant may 
be restrained from asserting any claim or do- 
ing any act that would tend to tmpair plain- 
tiff’s rights. 

Richey v. Beus, 31 U. 262; 87 P. 908. 

- A plea, in an action to quiet title, alleging 
that the property had been sold for taxes, that 
it had not been redeemed, that a tax deed was 
issued to the purchaser, without referring to 
the recital of the tax deed, itself was insuf- 
ficient as a plea of tax title. 

Bean v. TEIpanks. AG Ws olos Lol Pores: f 

The manner of describing the property in- 
volved is immaterial. 

Fitzpatrick v. Brown, 41 U. 139; 124 P. 769. 

In an action to quiet title, plaintiff may seek 
to have.a judgment against him, which affects 
his title, canceled, on the ground of fraud in 
procuring it, and the attack on such judgment 
is direct and not collateral. 

Doyle v. West Temple Terr. Co., 43 U. 277; 
135) BP. 103: i 

A suit to quiet title may include allegations 
-to annul a special assessment on school prop- 
erty exempt from taxation, even though it 
is claimed the assessment is void on its face. 

Wey v. S. L. City, 35 U. 504; 101 P. 381. 

If, when decedent died, he owned and was 
in possession of land, title to which his admin- 
istrator sues to quiet, in the absence of proof 
to the contrary, it will be presumed that the 
title remained in his estate, and hence it is 
not necessary to allege ownership at the tim 
of suit. { 
Tate v. Rose, 35 U. 229; 99 P. 1003. 

A plaintiff, to quiet title, may include allega- 


-thereof, 
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con that the deed was obtained by fraud, and 
void. 


Larsen v. Gasberg, 48 U. 203; 184 P. 885. 


EVIDENCE AND TRIAL: 


It was held error to instruct the jury to re- 
turn a verdict for the plaintiff who had shown 
a deed from the Union Pacific railway to land 
included within its grant, where proof had not 
been made that the land did not fall within 
the exeeptions to the grant. 

McGrath v. Tallent, 7 U. 256; 26 P. 574. 

Corinne M. C. & §. Co. v. Johnson, 7 U. 327; 
26 P. 922; affirmed 156 U. S. 574. 

Under a general denial and claim of title in 
an action of ejectment, it is competent for the 
defendant to show that the plaintiff had no 
right to enter when the suit was brought, or 
to show want of consideration for the deed 
under which the plaintiff claims title and right 
of entry. 

Eastman v. Gurrey, 14 U. 169; 46 P. 828. 

Kahn v.-Old Tel. Co., 2 U. 174. 

A tax deed, though void on its face, may be 
good as color of title, and sufficient to support 
a decree quieting title in the holder thereof. 

Lawrence v. Murphy, 45 U. 572; 147 P. 903. 

Where a defendant’s general demurrer to ac- 
tion quieting title has been overruled, and 
the defendant is in default, he is not entitled 
to object to the introduction of evidence. 

Doyle v. West Temple Terr. Co., 43 U. 277; 
istsees IEE 

Where the record title was In plaintiff, evi- 
dence of an offer made by him to purchase 
interest of defendant’s grantor, particularly 
when denied by plaintiff, is insufficient to di- 
vest his record title. 

Ives v. Grange, 42 U. 608; 134 P. 619. 


POSSESSION: 


Actions to quiet title or to determine ad- 
verse claims under this section may be legal 
or_equitable depending upon the pleadings. 

Park v. Wilkinson, 21 U. 279: 60 P. 945. 

wee Stateuve Hart 26) Un 299. 7oePpeosan 

Actual possession under color of tax title is 
sufficient to maintain action. 

Kunkel v. Utah L. Co., 29 U. 13; 81 P. 897. 

When a party has title to a lot including al- 
ley way, and has a building on same except 
alley, there being no adverse possession, he has 
such possession as to entitle him to maintain 
an action to quiet title under § 1479, C. L. 1876. 

Goldberg v. Taylor, 2 U. 486. 

Complaint in ejectment alleging plaintiff to 
he the owner of and seized in fee of certain 
lands. and that defendant was in possession 
wrongfully withholding the same; 
held, sufficient, since possession and the right 
thereof is nresumed to follow the legal title. 

Jones v. Memmott, 7 U. 340; 26 P. 925. 

A deed is admissible without evidence show- 
Ing possession thereunder, and an admission 
made hv persons claiming adverse nossession 
recognizing owner’s right is admissible. 

English v. Oppenshaw, 28 U. 24; 78 P. 476: 

As aaainst one who, for his own benefit, 
comes into a pending action to quiet title, 
plaintiff mav, bv  sunplemental complaint, 
avail himself of his title bv adverse possession 
which hecame complete after he brought the 
action, but before such other person came into 
it. 

Welner v. Stearns, 40 U. 185; 120 P. 490. 

The holder of a patented mining claim In 
possession may maintain a suit In equity in 
the federal court to quiet title and restrain 
defendants from further mining or removing 
ore from beneath the surface of sald claim. 

LaweonevaUie celine Co. 2207 cn issaeie 
52 L. Ed. 65. 

The complaint, In an action to quiet title, 
need not allege possession of property in plain- 
tiff. 

Gibson v. McGurrin, 37 U. 158; 106 P. 669. 

Proof that legal title is In plaintiff Is suf- 
ficient to support a finding that he is entitled 
to nossession. 

Td. 


IMPROVEMENTS: 


Where the record owner of land permitted 
others to pay taxes, and to enter into posses- 
sion, and make valuable improvements in good 
faith, he cannot, having delayed his action 
for several years after such improvements, 
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take them without compensation therefor, and 
reimbursing those who paia the taxes. 

Ives v. Grange, 42 U. 608; 134 P. 619. 

Where plaintiff held the legal title to land 
on which defendant, while in possession, made 
improvements during the period of twenty 
years or more, so that the value advanced from 
$300, which plaintiff had paid for it, to $1500, 
the plaintiff was nevertheless entitled to the 
entire right and interest. 

Sheppick v. Sheppick, 44 U. 131; 138 P. 1169. 

In a suit to quiet title under a parol gift 
from deceased, evidence held to sustain find- 
ings that, during plaintiff's occupancy, de- 
ceased exercised acts of exclusive ownership 
over the premises, and that the plaintiff's im- 
provements were not permanent, but only such 


7248. (3512.) 


as were conducive to the comfort of occu- 


pancy. 
Price v. Lloyd, 48 U. 441; 135 P. 268. 


LAW AND EQUITY: 

A suit to quiet title, being an equity case, 
the judgment of the supreme court on the 
whole evidence may be invoked, and the find- 
ings, in its judgment being clearly against 
the weight of evidence, it will vacate them 
and substitute others. 

Leland v. Bourne, 41 U. 125; 125 P. 65z. 

Where neither side demands a jury trial, 
and the case is tried as a suit in equity, 
it must be considered as such by the court 
on appeal, so far as consideration of the evi- 
dence is concerned. 

Fares v. Urban, 46 U. 609; 151 P.. 57. 


If defendant disclaim or default, costs not recoverable. 


If the defendant in such action disclaim in his answer any interest or estate 
in the property, or suffer judgment to be taken against him without answer, 


the plaintiff cannot recover costs. 


Wales Civa bee Se 4loos 

After filing a demurrer, a defendant filed a 
disclaimer. It thereby waived its right to a 
ruling on the demurrer, and the judgment was 
not void, for want of jurisdiction, on the 
ground that it was entered while the demurrer 


was still pending; a municipal corporation is 
bound by the act of its attorney filing such 
disclaimer. 

S| Ll. City v. S: Lo Inv. Co. 438Us 18h; 1384 
P. 603. 


7249. (3513.) Termination of plaintiff’s title pending action. Judg- 
ment. Damages. In an action for the recovery of real property, where the 
plaintiff shows a right to recover at the time the action was commenced, but 
it appears that his right has terminated during the pendency of the action, 
the verdict and judgment must be according to the fact, and the plaintiff may 
recover damages for withholding the property. 

Cal. C. Civ. P., § 740. 


Action not to abate by death or transfer, § note. - 
6513, and note. Alienation not to affect recovery, § 7256. 


7250. (3514.) Improvement allowed as counterclaim. Exceptions. 
When damages are claimed for withholding the property recovered, upon 
which permanent improvements have been made by a defendant, or those un- 
der whom he claims, holding under color of title adversely to the claims of 
the plaintiff, in good faith, the value of such improvements must be allowed 
as a counterclaim against such damages, except improvements made upon 
mining property. 


Col Mills’ ‘Am. C.7 (1896) § 258** Cal. GC. Civ. of title, who has made improvements, such 


Pre Sale, a Owner must com 

: ? pensate the occupant to the 
Improvements by occupying claimants, § extent of the benefits which pes to the 
5031. owner therefrom. 


Color of title for this purpose, § 5034. Bacon v. Thornton, 16 U. 138; 51 P. 153 
Where the rightful owner of real property Wasatch M. b ; ii a oe 
seeks relief from one in possession under color 1106. Me C0. Na BEV RIN e102 


7251. (3515.) Order for survey of lands and mines. Notice. The court 
in which an action is pending for the recovery of real property, or for dam- 
ages for an injury thereto, or to quiet title or to determine adverse claims 
thereto, or a judge of such court may, on motion, upon notice by either party 
for good cause shown, grant an order allowing to such party the right to en- 
ter upon the property and make survey and measurement thereof, and of any 
tunnels, shafts, or drifts thereon, for the purpose of the action, even though 


entry for such purpose has to be made through other lands belonging to 
parties to the action. : 


Substitution of parties, costs, etc., § 6518, and 


Cale CG. Cive, B., 8.742" 

Posponement of trial to further develop min- 
ing claim, § 6787. 

Limitation on action for waste or trespass 


upon mining claim by means of underground 

ee begins to run on discovery, § 6468. 
ecisions concerning mi 

Oe § miners, notes to §8§ 


7252. (3516.) 


order must describe the property, and a copy thereof must be served on the 
owner or occupant, and thereupon such party may enter upon the property 
with necessary surveyors and assistants, and may make such survey and 


measurement; but if any unnecessary injur 

a y be done to the pr 1 

liable therefor. bebe eet ed 
Cal. C. Civ. P., § 743. | 


7253. (3517.) Mortgage not a conveyance, whatever its terms, Fore- 


Id. Order and service thereof. Liability for injury. The © 


Po x 
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closure. A mortgage of real property shall not be deemed a conveyance, 


whatever its terms, so as to enable the owner of the mortgage to recover 
possession of the real property without a foreclosure and sale. 


aoe Civ. P., § 744, 
ecisions on the foreclosure of 
Dee notes to §§ 7230 <7231. ee a 
cisions on foreclosur - 
sages, mle tse e of chattel mort 
mortgage of real Property does not vest 
A in the mortgagee, and the mortgagor Lane 
ransfer the title to a third party, subject to 
eee of the mortgage. ; 
hompson v. Cheesman, 15 U. 43: 
Fields v. Cobbey, 22 U. 415: 62 P1090. 1 
meee ues sah Claire, 23 U. 401: 64 Pp 1106 
eed absolute i i 1 : 
mortgage. n form may be in effect a 
eck v. Girard Ins. Co., 16 U. 121; 51 P. 255 
Stevens Imp. Co. v. S. 0 : ee 20 U, 
267: Se aan tes gden Imp. Co., 20 U. 
Fields v. Cobbey, 22 U. ALD: 62, BP. 1020; 
A stranger cannot question whether a con- 
veyance is a mortgage or a conditional sale, 
Seg v. North C. Water Co., 16 U. 194; 52 


Trustees in deed of trust are not vested with 
any title, legal or equitable; they have no sub- 
stantial interest; they cannot be affected by 
any decree in the case, and they are not neces- 
Sary or indispensable parties to an action to 
paree tose a deed of trust. 

evens Imp. Co. v. S. Ogden L. B. & 
20 U. 267; 58 P. 843. e Ey ee 

Under provisions of this section and § 7230, 
an action to determine adverse claims cannot 
be maintained against the holder of the legal 
title by one who has a mortgage lien; and such 
an action, once commenced, cannot be con- 
verted into a foreclosure proceeding so as to 
allow the entry in effect of a decree of fore- 
closure. 

Fields v. Cobbey, 22 U. 415; 62 P. 1020. 

A bill of sale of a house, given to party furn- 
Ishing lumber for the erection of the house, 
without transfer of possession, amounts to 
nothing but a mortgage securing tue debt, and 
does not pass title. 

Azzalia v. St. Claire, 23 U. 401; 64 P. 1106. 


Where R. deeds property to F., and by con- 
temporaneous agreement it is provided that, 
on payment to F. by R. of a certain sum by a 
certain day, F. will reconvey the property, and 
time is expressly made of the essence of the 
contract, and it is declared that, in default of 
the payment on or before such time, the agree- 
ment shall be null and void, and R. does not 
promise to bind himself to make the payments, 
there is a conditional sale, not a mortgage. 

Smyth v. Reed, 28 U. 262; 78 P. 478. 

Conditional sales of personalty, note to § 487. 


Where a complaint alleged that a deed, 
sought to be foreclosed as a mortgage, was 
given to secure an antecedent indebtedness, 
the debt was not merged in the mortgage, 
hence a reference in the complaint to the deed 
and an option agreement to reconvey attached 
as an exhibit, was insufficient to obviate the 
necessity of an allegation in the complaint of 
an existing indebtedness from defendant to 
plaintiff. 

Chesney v. Chesney, 33 U. 503; 94 P. 989. 

Whether a deed absolute in form should be 
treated as a mortgage depends on the circum- 
stances of the transaction and the purpose for 
which the deed was given and received, and 
whether it was given as security or for bar- 
gain and sale, and where there is doubt, it 
will be treated as a mortgage. 

Duerden v. Solomon, 33 U. 468; 94 P. 978. 


Wihere, long after a deed was given, the 
grantee made a written declaration of a naked 
trust for the benefit of the grantor and his 
heirs, it will not be presumed that a mortgage 
was intended. 

Welch, Driscoll & Buck v. Buck, 48 U. 653; 
t61 BP. 455. 

And the terms of the trust cannot be varled 
by parol evidence, except upon the production 
of strong, clear, and convincing proof. 

Id. 


7254. (3518.) Waste restrained pending foreclosure or after execution 
sale. The court or judge may, by injunction, on good cause shown, restrain 
the party in possession from doing any act to the injury of real property dur- 
ing the foreclosure of a mortgage thereon, or after a sale on execution, before 
a conveyance. 


Cale. “Civ: 5-8. 145. 
Injunction generally, § 6688. 
Treble damages for waste, § 724Y. 


7255. (3519.) Purchaser may recover from tenant for waste. When 
real property has been sold on execution, the purchaser thereof, or any per- 
son who may have succeeded to his interest, may, after his estate becomes 
absolute, recover damages for injury to the property by the tenant in posses- 
sion, after sale and before the possession is delivered under the conveyance. 

Cal. C. Civ. P., § 746. 
Waste may be restrained during period of redemption, § 6946. 

7256. (3520.) Alienation pending action not to prejudice recovery. An 
action for the recovery of real property against a person in possession can- 
not be prejudiced by any alienation made by such person, either before or 
after the commencement of the action. 

Cal. C. Civ. P., § 747. 

Assignment of thing in action not prejudice 
defense, §§ 6496, €578. 

Action not to abate by transfer, § 6513. 

7257. (3521.) Mining customs and rules control, when. In actions re- 
specting mining claims, proof must be admitted of the customs, usages, or 
regulations established and in force in the district, bar, diggings, or camp 
embracing such claim; and such customs, usages, or regulations, when not in 
conflict with the laws of this state, or of the United States, must govern the 
decision of the action. 

Cale Gs Civ chs $148, 


a 


Treble damages for unlawful taking of ore, 
§ 3938. 


Assignment for purpose of suit, note to § 
6495. 
Substitution generally, note to § 6513. 


Local laws and customs, note to § 3890. 
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CHAPTER 62. 
PARTITION. 


7260. (3522.) Who may bring action for partition or sale. When sev- 
eral co-tenants hold and are in possession of real property as joint tenants or 
tenants in common, in which one or more of them have an estate of inher- 
itance, or for life or lives, or for years, an action may be brought by one or 
more of such persons for a partition thereof according to the respective 
rights of the persons interested therein, and for a sale of such property, or a - 
part thereof if it appear that a partition cannot be made without great preju- 
dice to the owners. 


CalmeCa Civay Davecnlo2a0 ee x 
For the purposes of partition, the possession 
of the executor, etc., is the possession of the 


heirs, § 7719. 


Parol partition followed by possession, etc., 
specific performance, note to § 5824. 

Where the evidence did not show but that 
the ground within the boundaries of the min- 


Waste by tenant in common, evwv., § 7241. 
Tenants in common, etc., as parties, §§ 6506- 


Eketion brought where property situated, § 
Bo Fiction of estates of decedents, §§ 7768- 
Be vatan may assent to partition of estate 
of ward, §§ 73038, 7835. 

7261. (3523.) 


ing claim was all of equal value, or that a par- 
tition by metes and bounds would result in 
great prejudice to any of the co-owners, under 
the provisions of this section and § 7271, the 
property was susceptible of partition by metes 
and bounds. 

Ryan v. Egan, 26 U. 241; 72 P. 983. 


Interests of all parties must be set forth. Exceptions. 


The interests of all persons in the property, whether such persons be known 
or unknown, must be set forth in the complaint, specifically and particularly, 
as far as known to the plaintiff, and if one or more of the parties, or the share 
or quantity of interest of any of the parties, be unknown to the plaintiff or be 
uncertain or contingent, or the ownership of the inheritance depend upon an 
executory devise, or the remainder be a contingent remainder, so that such 
parties cannot be named, that fact must be set forth in the complaint. 


Call iGriCiv.. Roy Ss los. 
In a suit for partition, new parties may be 
brought in by defendant by cross-complaint, 


where it is shown that they are necessary to 
the determination of the cause. 
Chalmers-v. Trent, 11 U. 88; 39 P. 488. 


7262. (3524.) Id. Only persons having recorded claims made parties. 
No person having a conveyance of, or claiming a lien on, the property, or 
some part of it, need be made a party to the action unless such conveyance or 
lien appear of record. 
Cal. C. Civ. P., § 754. 


7263. (3525.) Lis pendens to be filed. Notice. Immediately after filing 
the complaint in the district court, the plaintiff must file with the recorder of 
the county, or of the several counties in which the property is situated, either 
a copy of such complaint or a notice of the pendency of the action, containing 
the names of the parties, so far as known, the object of the action, and a de- 
scription of the property to be affected thereby. From the time of filing such 
notice for record, all persons shall be deemed to have notice of the pendency 
of the action. 

CaleiG. Civemiet, -§ Lis pendens generally, § 6553. 

7264. (3526.) Summons, to whom directed. The summons must be di- 
rected to all the joint tenants, tenants in common, and all persons having any 
interest in, or liens of record by mortgage, judgment, or otherwise, upon the 
property, or upon any particular portion thereof, and generally to all persons 


unknown who have or claim any interest in the property 
Cal. C. Civ. P., § 756. : 


7265. (3527.) Absent and unknown parties served by publication. If a 
party having a share or interest is unknown, or any one of the known parties 
reside out of the state, or cannot be found therein, and such fact is made to 
appear by affidavit, the summons may be served on such absent or unknown 
party by Eee as ees cases. When publication is made, the sum- 
mons, as published, must be accompanied | i iptOnnOn 
erty which is the subject of the ouiGah iting 


Cal. C. Civ, Ps, § 757. 
Service by publication 


T55*, 


upon unknown defendants, § 6551. 


7266. (3528.) Answers must specifically set forth interests. Waiver. 


io =) 
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The defendants who have been personally served with the summons, or who 
have appeared without such service, must set forth in their answers, fully and 
particularly, the origin, nature, and extent of their respective interests in the 
property; and if such defendants claim a lien on the property by mortgage, 
judgment, or otherwise, they must state the original amount and date of the 
same, and the sum remaining due thereon, also whether the same has been 
secured in any other way or not, and if secured, the extent and nature of such 


security, or they are deemed to have waived their rights to such lien. 
Cal. C. Civ. P., § 758*. 


7267. (3529.) Rights of all parties determined. Proof. The rights of 
the several parties, plaintiff as well as defendant, may be put in issue, tried, 
and determined by such action; and when a sale of the premises is necessary, 
the title must be ascertained by proof, to the satisfaction of the court, before 
the judgment of sale can be made; and where service of the summons has 
been made by publication, like proofs must be required of the right of the ab- 
sent or unknown parties, before such judgment is rendered; except that where 
there are several unknown persons having an interest in the property, their 
rights may be considered together in the action, and not as between them- 
selves. 

Cal. C. Civ. P., § 759*. 


7268. (3530.) Partial partition, where complete partition impracticable. 
Whenever from any cause it is, in the opinion of the court, impracticable or 
highly inconvenient to make a complete partition, in the first instance, among 
all the parties in interest, the court may first ascertain and determine the 
shares or interests respectively held by the original co-tenants, and thereupon 
adjudge and cause a partition to be made, as if such original co-tenants were 
the parties and sole parties in interest, and the only parties to the action, and 
thereafter may proceed in like manner to adjudge and make partition sepa- 
rately of each share or portion so ascertained and allotted, as between those 
_ claiming under the original tenant to whom the same shall have been so set 
apart, or may allow them to remain tenants in common thereof, as they may 
desire. 

Cal. C. Civ. P., § 760. 


7269. (3531.) Rights of lienholders not summoned to be adjusted. If it 
appears to the court by the certificate of the county recorder, or clerk, or by 
the sworn or verified statement of any. person who may have examined or 
searched the records, that there are outstanding liens or incumbrances of 
record upon such real property, or any part or portion thereof, which existed 
and were of record at the time of the commencement of the action, and the 
persons holding such liens are not made parties to the action, the court must 
either order such persons to be made parties to the action by an amendment 
or supplemental complaint, or appoint a referee to ascertain whether or not 
such liens or incumbrances have been paid, or, if not paid, what amount re- 
mains due thereon, and their order among the liens or incumbrances severally 
held by such persons and the parties to said action, and whether the amount 
remaining due thereon has been secured in any manner, and, if secured, the 
nature and extent of the security. 

Cal. C. Civ. P., § 761. 


7270. (3532.) Id. Notice to appear before referee. Publication. Re- 
port. The plaintiff must cause a notice to be served a reasonable time pre- 
vious to the day for appearance before the referee appointed, as provided in 
the next preceding section, on each person having outstanding liens of record 
who is not a party to the action, to appear before the referee at a specified 
time and place, to make proof by his own affidavit or otherwise of the amount 
due or to become due, contingently or absolutely, thereon. In case such per- 
son is absent, or his residence is unknown, service may be made by publica- 
tion or notice to his agents, under the direction of the court, in such manner 
as may be proper. The report of the referee thereon must be made to the 
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court, and must be confirmed, modified, or set aside and a new reference or- 
dered, as the justice of the case may require. 

Cal. C. Civ. P., § 762. 

7271. (3533.) Land partitioned if possible; otherwise to be sold. Ref- 
erees. If it is alleged in the complaint and established by evidence, Of dient 
appears by the evidence without such allegation in the complaint, to the sat- 
isfaction of the court, that the property or any part of it is so situated that 
the partition cannot be made without great prejudice to the owners, the 
court may order a sale thereof; otherwise, upon the requisite proofs being 
made, it must order a partition according to the respective rights of the 
parties as ascertained by the court, and appoint three referees therefor, and 
must designate the portion to remain undivided for the owners whose in- 
terests remain unknown or are not ascertained ; provided, however, that when 
the action is for partition of a mining claim among the tenants in common, 
joint tenants, co-partners, or parceners thereof, the court, upon good cause 
shown by any party or parties in interest, may, instead of ordering partition 
to be made in manner as hereinbefore provided, or a sale of the premises for 
cash, direct the referees to divide the claim in the manner hereinafter pro- 
vided. Am’d ’09, p. 202. 


Calne, Oivaeb 7 S0t0o ts Mining claim without known ore bodies held 
Single referee by consent, § 7305. susceptible of partition by metes and bounds. 
Ryan v. Egan, 26 U. 241; 72 P. 933. 


7272. (3534.) Manner of making partition. Improvements. In making 
the partition, the referees must divide the property and allot the several por- 
tions thereof to the respective parties, quality and quantity, relatively con- 
sidered, according to the respective rights of the parties as determined by the 
court, pursuant to the provisions of this chapter, designating the several por- 
tions by proper landmarks, and may employ a surveyor with the necessary 
assistants to aid them. In all cases the court shall direct the referees, in 
making partition of land, to allot the share of each of the parties owning an 
interest in the whole or any part of the premises sought to be partitioned, 
and to locate the share of each co-tenant, so as to embrace, as far as prac- 
ticable, the improvements made by such co-tenant upon the property; and 
the value of the improvements made by the tenants in common must be ex- 
cluded from the valuation in making allotments, and the land must be valued 
without regard to such improvements, in case the same can be done without 
material injury to the rights and interests of the other tenants in common 
owning such land; provided, however, that when the action is for a partition 
of a mining claim among the tenants in common, joint tenants, co-partners, 
or parceners thereof, the court shall, by order, fix the time for division of 
the claim by the referees, which shall not be less than twenty nor more than 
forty days from the day of the making the order, except by consent of all the 
parties in interest who have appeared in the action. On the day designated 
in the order, the referees shall go upon the claim to be divided, and proceed to 
make division of the same as hereinafter provided, and shall continue from 
day to day until the whole business is completed. Two or more of the ten- 
ants in common, joint tenants, co-partners, or parceners may unite together 
for the purposes of such division of which they shall give the referees written 
notice before they commence the business of division; and all who do not 
unite as aforesaid, or give notice of separate action, shall, for the purposes of 
division, be deemed and held to have united. The referees, in their action 
shall recognize those named in the order of the court, or their agents and at- 
torneys in fact, duly appointed by instrument in writing under seal, and 
acknowledged as in cases of conveyances of real estate, the guardian of a 
minor, and the guardian entitled to the custody and the management of the 
estate of an insane person, or other person adjudged incapable of conducting 
his own affairs, and as to the interest of each, shall be controlled entirely by . 
the order of the court. At the time and place of division, one of the referees — 
: obit oh a peo ° the manner of public auction, offer to the party _ 

p S o will take the least part or portion of said mining claim in pro- _ 
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portion to the interest he or they may have therein, the privilege of first se- 
lecting the place at which his portion shall be located, and upon closing the 
bids the referees shall proceed to measure and mark off, by distinct metes 
and bounds, to the lowest bidder, his or their portion of said mining claim, at 
the place designated by them or him, according to the terms of his or their 
bid. When the referees have marked off and set apart the interest of the 
lowest bidder, as provided herein, they shall offer to the remaining parties 
the privilege of selection, as herein mentioned and provided, and shall, upon 
closing the bids, proceed in the same manner to locate and mark off the por- 
tion of the lowest bidder, and shall thereafter continue in the same manner to 
receive bids and mark off the interest of the bidder or bidders until there shall 
remain but one party in interest, or parties united, forming one interest, as 
provided herein. The party or parties remaining shall become the owner or 
owners, as the case may be, of the entire claim not marked off and set apart 
to other parties as hereinbefore provided, in proportion to their respective 
interests in the claim. Am’d ’09, p. 202. 


Mont. Civ. PB.» § 1359"; Cal. C. Civ: P., § 164*: ponds, a decree that the whole stream be al- 
In partitioning property of an intestate, into lotted to the son should be modified so as to 


which a stream ran from the land of a daugh- give the daughter her proportionate part there- 
ter used as a surburban home, and which then of. 
ran into a son’s land, on which ne had fish- In re Ferguson’s Estate, 44 U. 234; 139 P. 438. 


7273. (3535.) Referees to report, describing property and shares. The 
referees must make a report of their proceedings, specifying therein the man- 
ner in which they executed their trust, and describing the property divided 
and the shares allotted to each party, with a particular description of each 
share. 

Cal. C. Civ. P., § 765. 

7274. (3536.) Power of court over referees’ report. Decree conclusive. 
The court may confirm, change, modify, or set aside the report, and, if nec- 
essary, appoint new referees. Upon the report being confirmed, judgment 
must be rendered that such partition be effectual forever, which judgment is 
binding and conclusive: 

1. On all persons named as parties to the action, and their legal repre- 
sentatives who have at the time any interest in the property divided, or any 
part thereof, as owners in fee, or as tenants for life or for years, or as entitled 
to the reversion, remainder, or the inheritance of such property, or of any 
part thereof, after the determination of a particular estate therein, and who 
by any contingency may be entitled to a beneficial interest in the property, or 
who have an interest in any undivided share thereof as tenants for years or 
for life; ; 

2. On all persons interested in the property who may be unknown, to 
whom notice has been given of the action for partition by publication; and, 

3. On all other persons claiming from such parties or persons, or either 
of them. 

And no judgment is invalidated by reason of the death of any party be- 
fore final judgment or decree; but such judgment or decree is as conclusive 
against the heirs, legal representatives, or assigns of such decedent, as if it 
had been entered before his death. 

Cal. C. Civ. P., § 766. 

7275. (3537.) Tenants for less than ten years not affected. The judg- 
ment does not affect tenants for years, less than ten, to the whole of the prop- 
erty which is the subject of the partition. 

* Cal. C. Civ. P., § 767. 

7276. (3538.) Expenses apportioned. The expenses of the referees, in- 
cluding those of the surveyor and his assistants, when employed, must be as- 
certained and allowed by the court, and the amount thereof, together with the 
fees allowed by the court in its discretion to the referees, must be apportioned 
among the different parties to the action equitably. 

Cal. C. Civ. P., § 768. 

7277. (3539.) Disposal of lien on undivided interest. When a lien is on 

an undivided interest or estate of any of the parties, such lien, if a partition 
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be made, shall henceforth be a charge only on the share assigned to such 


party, but such share must be first charged with its just proportion of the 
costs of the partition, in preference to such lien. 
Cal. C. Civ. P., § 769. 

7278. (3540.) Estate for life or years set off. When a part of the prop- 
erty only is ordered to be sold, if there be an estate for life or years in an un- 
divided share of the whole property, such estate may be set off in any part 
of the property not ordered to be sold. 

Cal, C. Civ. P., § 770. : 

7279. (3541.) Proceeds of sale of incumbered property, how applied. 
The proceeds of the sale of the incumbered property must be applied under 
the direction of the court, as follows: 

1. To pay its just proportion of the general costs of the action; 

2. To pay the costs of the reference ; ; 

3. To satisfy and cancel of record the several liens in their order of 
priority, by payment of the sums due and to become due; the amount due to 
be verified by affidavit at the time of payment ; 

4. The residue among the owners of the property sold, according to their 
respective shares therein. 

(Chul KOw (Gr hih Joey eile 


7280. (3542.) Other security of lienholders first exhausted. Whenever 
any party to an action who holds a lien upon the property, or any part thereof, 
has other securities for the payment of the amount of such lien, the court may, 
in its discretion, order such securities to be exhausted before a distribution 
of the proceeds of sale, or may order a just reduction to be made from the 
amount of the lien on the property on account thereof. = 

Cal. C. Civ. P., § 772*. 

7281. (3543.) Proceeds distributed by referees, if ordered. Deposit. 
The proceeds of sale, and the secutities taken by the referees, or any part 
thereof, must be distributed by them to the persons entitled thereto, when- 
ever the court so directs. But in case no direction for distribution is given, 
all of such proceeds and securities must be paid into court, or deposited there- 
in, or as directed by the court. C<* 

Caer CW.ce Set T3® 


~ 


7282. (3544.) Proceeds of sale held pending determination of claims. 


When the proceeds of the sale of any share or parcel belonging to persons 
who are parties to the action, and who are known, are paid into court, the 
action may be continued as between such parties, for the determination of 
their respective claims thereto, which must be ascertained and adjudged by 
the court. Further testimony may be taken in court, or by a referee at the 


discretion of the court, and the court may, if necessary, require such parties — 
to present the facts or law in controversy, by pleadings as in an original ac- _ 


tion. 
Cal. C. Civ. P., § 774. 
7283. (3545.) Referees’ sales to be at public auction. Notice. All sales 
of real property made by referees under this chapter must be made at public 


auction to the highest bidder, upon notice published in the manner required © 


for the sale of real property on execution. The notice must state the terms 


of sale, and if the property, or any part of it, is to be sold subject to a prior 
estate, charge or lien, that must be stated in the notice. 
Cal CmOlive tb .8 cl: Sale of real property on execution, §§ 6928-6940. 


7284. (3546.) Court must direct terms of credit sale. The court must 33 
4 


premises of which it may direct a sale _ 
purchase money is required by the © 


in the order of sale direct the terms of credit which may be allowed for the 
purchase money of any portion of the sale 


on credit, and for that portion of which the 
provisions hereinafter contained, to be inv 


owners, minors, or parties out of the state 
Cal. C. Civ. P., § 776. 


7285. (3547.) Id. Securities to be in name of owner, guardian, etc. 1 
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ested for the benefit of unknown 
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referees may take separate mortgages and other securities for the whole or 
convenient portions of the purchase money, of such parts of the property as 
are directed by the court to be sold on credit, for the shares of any known 
owner of full age in the name of such owner, and for the shares of a minor in 
the name of the guardian of such minor, and for other shares in the name of 
the clerk of the court and his successors in office. 

Cal. ©. Civ. P., § 777. 

7286. (3548.) Tenant whose estate is sold to be compensated. Consent. 
The person entitled to a tenancy for life or years, whose estate has been sold, 
is entitled to receive such sum as may be deemed a reasonable satisfaction 
for such estate, and which the person so entitled may consent to accept in- 
stead thereof, by an instrument in writing, filed with the clerk of the court. 
Upon the filing of such consent, the clerk must enter the same in the minutes 
of the court. 

Cals ©. Civ. (P58, TIS: 

7287. (3549.) Id. If consent not given, fixed by court. If such consent 
be not given, filed, and entered, as provided in the next preceding section, at 
or before a judgment of sale is rendered, the court must ascertain and deter- 
mine what proportion of the proceeds of the sale, after deducting expenses, 
will be a just and reasonable sum to be allowed on account of such estate, 
and must order the same to be paid to such party, or deposited in the court for 
him, as the case may require. 

Cal. C. Civ. P., § 779. 

7288. (3550.) Id. Unknown tenant to be protected. If the persons en- 
titled to such estate for life or years be unknown, the court must provide for 
the protection of their rights in the same manner, as far as may be, as if they 
were known and had appeared. 

Cal. C. Civ. P., § 780. 

7289. (3551.) Future or contingent interests to be protected. In all 
cases of sales when it appears that any person has a vested or contingent or 
future right or estate in any of the property sold, the court must ascertain 
and settle the proportional value of such contingent or vested right or estate, 
and must direct such proportion of the proceeds of the sale tu be invested, se- 
cured, or paid over, in such manner as to protect the rights and interests of 
the parties. 

Cal. C. Civ. P., § 781. 

7290. (3552.) Terms to be announced at sale. Lots sold separately. In 
all cases of sales of property, the terms must be made known at the time, and 
if the premises consist of distinct farms or lots, they must be sold separately. 

‘Call C.-Clv., P., § 782. 

7291. (3553.) Referees and guardians not to be interested in purchase. 
Neither of the referees nor any person for the benefit of either of them can 
be interested in any purchase; nor can a guardian of a minor party be inter- 
ested in the purchase of any real property, being the subject of the action, 
except for the benefit of the minor. All sales contrary to the provisions of 


this section are void. 


Cal. C. Civ. P., § 783. 
7292. (3554.) Referees to report sale to court. Filing. After complet- 
ing a sale of the property, or any part thereof ordered to be sold, the referees 
must report the same to the court, with a description of the different parcels 
of land sold to each purchaser, the name of the purchaser, the price paid or 
secured, the terms and conditions of the sale, and the securities, if any, taken. 
The report must be filed in the office of the clerk of the court. 
Cale Civa wes; §2784*. 
7293. (3555.) Order to convey after confirmation. Disposition of pro- 


ceeds. If the sale be confirmed by the court, an order must be entered, di- 
recting the referees to execute conveyances and take such securities pursuant 
to such sale, which they are hereby authorized to do. Such order may also 
give direction to them respecting the disposition of the proceeds of the sale. 
Cal. C. Civ. P., § 785. 
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7294. (3556.) When shareholder or lienholder a purchaser. Receipt. 
When a party entitled to a share of the property, or an incumbrancer entitled 
to have his lien paid out of the sale, becomes a purchaser, the referees may 
take his receipt for so much of the proceeds of the sale as belongs to him. 

Calc. Civ, P28 786. 

7295. (3557.) Conveyances to be recorded. A bar. The conveyances 
must be recorded in the county where the premises are situated, and shall be 
a bar against all persons interested in the property in any way, who shall have 
been named as parties in the action, and against all such parties or persons as 
were unknown, if the summons was served by publication, and against all per- 

-sons claiming under them, or either of them, and against all persons having 
unrecorded deeds or liens at the commencement of the action. 
Cal. C. Civ. P., § 787. 

7296. (3558.) Investment of proceeds belonging to non-resident, etc. 
When there are proceeds of a sale belonging to an unknown owner or to a 
person without the state who has no legal representative within it, the same 
must be invested in bonds of the United States, of this state, or of any political 
subdivision thereof, for the benefit of the persons entitled thereto. 

Mont. Civ. P., 1383*; Cal. C. Civ. P., § 788*. ; 

7297. (3559.) Securities and investments to be in name of clerk. When 
the security of the proceeds of the sale is taken, or when an investment of any 
proceeds is made, it must be done, except as herein otherwise provided, in the 
name of the clerk of the district court of the county where the papers are 
filed, and his successors in office, who must hold the same for the use and 
benefit of the parties interested, subject to the order of the court. 

Mont. Civ. P., § 1384*. 


7298. (3560.) When interests ascertained, securities taken in names of 
parties. When security is taken by the referees on a sale, and the parties in- 
terested in such security, by an instrument in writing under their hands de- 
livered to the referees, agree upon the shares and proportions to which they 
are respectively entitled, or when shares and proportions have been previously 
adjudged by the court, such securities must be taken in the names of, and 
payable to, the parties respectively entitled thereto, and must be delivered to 
such parties upon their receipt therefor. Such agreement and receipt must be 
returned and filed with the clerk of the court. 

Cal. C. Civ. P., § 790. 


7299. (3561.) Duties of clerk as to investments and securities. The 
clerk of the court in whose name a security is taken or by whom an invest- 
ment is made, and his successors in office, must receive the interest and prin- 
cipal as it becomes due, and apply and invest the same as the court may direct, 
and must deposit with the county treasurer all securities taken, and keep an 
account in a book provided and kept for that purpose, in the clerk’s office, free 
for inspection by all persons, of investments and moneys received by him 
thereon, and the disposition thereof. 

Cal. C. Civ. P., § 791. 


7300. (3562.) Where partition impracticable, compensation ordered. 
When it appears that a partition cannot be made equally among the parties 
according to their respective rights, without prejudice to the rights and in- 
terest of some of them, and a partition be ordered, the court may adjudge 
compensation to be made by one party to another, on account of the inequal- 
ity ; but such compensation shall not be required to be made to others by own- 
ers unknown, nor by a minor, unless it appears that such minor has personal 
property sufficient for that purpose, and that his interest will be promoted 
ey And in all cases the court has power to make compensatory adjust- 
Peete the respective parties, according to the ordinary principles of 

Cal. C. Civ. P., § 792. 
7301. (3563.) Infant’s share received by guardian. 


the share of a minor is sold, the proceeds of sale may be Ree peso 


id by the referee 


2 
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_ making the sale to his general guardian or to the special guardian appointed 
_ for him in the action, upon giving the security required by law or directed by 
- order of the court. 

Cal. C. Civ. P., § 793. 

7302. (3564.) Insane person’s share received by guardian. Security. 
The guardian who may be entitled to the custody and management of the 
estate of an insane person or other person adjudged incapable of conducting 
his own affairs, whose interest in real property has been sold, may receive 
from the referees, in behalf of such person, his share of the proceeds of such 
real property, on executing with sufficient sureties an undertaking, approved 
by the judge of the court, that he will faithfully discharge the trust reposed 
in him, and will render a true and just account to the person entitled, or to his 
legal representative. 

Cal. C. Civ. P., § 794. 

7303. (3565.) Guardian may consent to partition without action. The 
general guardian of a minor, and the guardian entitled to the custody and 
management of the estate of an insane person, or other person adjudged in- 
capable of conducting his own affairs, who is interested in real estate held in 
joint tenancy, or in common, or in any other manner so as to authorize his 
being made a party to an action for the partition thereof, may consent to a 
partition without action, and agree upon the share to be set off to such minor 
or other person entitled, and may execute a release in his behalf to the owners 
of the shares of the parts to which they may be respectively entitled, upon an 
order of the court. 


Walt. (Clys bh: 6 196- exclusive dominion over, and sell the parts al- 
Guardian may consent, § 7835. lotted them, and assert no claim to the lands 
Though at the time of a parol partition of allotted to the other heirs, they cannot repudi- 
their father’s land two sons were minors, if, ate the partition. 
after reaching majority and knowing the cir- Whittemore v. Cope, 11 U. 344; 40 P. 256. 


cumstances, they retain possession of, exercise 

7304. (3566.) Costs apportioned according to shares. Exception. Lien. 
The costs of partition, including reasonable counsel fees, expended by the 
plaintiff or either of the defendants for the common benefit, fees of referees, 
and other disbursements, must be paid by the parties respectively entitled to 
share in the lands divided, in proportion to their respective interests therein, 
and may be included and specified in the judgment. In that case they shall be 
a lien on the several shares, and the judgment may be enforced by execution 
against such shares, and against other property held by the respective parties. 
When, however, litigation arises between some of the parties only, the court 
may require the expenses of such litigation to be paid by the parties thereto, 
or any of them. 


Cal sCe-n Civ, $0 106. against the part of the fund belonging to de- 
The court may allow counsel fees to plaintiff, fendants. 
provided the fees are reasonable and the serv- Murray v. Hays et al., 50 U. —; 169 P. 264. 
ices rendered are such as are necessary and Where the attorney’s services resulted in a 
for the common benefit of all parties inter- higher price being obtained for the property, 


ested, and may tax a proper part thereof the court should consider such services in de- 
termining the attorney’s fees to be allowed. 
Id. 


7305. (3567.) Single referee appointed by consent. Powers and duties. 
The court, with the consent of the parties, may appoint a single referee, in- 
stead of three referees, in the proceedings under the provisions of this chap- 
ter, and the single referee, when thus appointed, has all the powers and may 
perform all the duties required of the three referees. 

ORI Ch Ohi 1e5 BeveKG Appointment of referees, § 7271. 

7306. (3568.) Co-tenant allowed expenditures for common _ benefit. 
Lien. If it appear that other actions or proceedings have been necessarily 
prosecuted or defended by any one of the tenants in common, for the protec- 
tion, confirmation, or perfecting of the title, or setting the boundaries, or 

- making a survey or surveys of the estate partitioned, the court shall allow to 
the parties to the action, who have paid the expenses of such litigation or 
other proceedings, all the expenses necessarily incurred therein, including 
counsel fees, which shall have accrued to the common benefit of the other ten- 
ants in common, with interest thereon from the date of making the said ex- 
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penditures, and the same must be pleaded and allowed by the court and in- 
cluded in the final judgment, and shall be a lien upon the share of each tenant, 
respectively, in proportion to his interest, and shall be enforced in the same 
manner as taxable costs of partition are taxed and collected. 

Cal. C. Civ. P., § 798*. 

7307. (3569.) Abstract of title. Cost. Inspection by all. If it appear 
to the court that it was necessary to have made an abstract of the title to the 
property to be partitioned, and such abstract shall have been procured by the 
plaintiff, or if the plaintiff shall have failed to have the same made before the 
commencement of the action, and any one of the defendants shall have had 
such abstract afterward made, the cost of the abstract, with interest thereon 
from the time the same is subject to the inspection of the respective parties 


to the action, must be allowed and taxed. Whenever such abstract is pro- — 


cured by the plaintiff before the commencement of the action, he must file 
with his complaint a notice that an abstract of the title has been made, and is 
subject to the inspection and use of all the parties to the action, designating 
therein where the abstract will be kept for inspection. But if the plaintiff 
shall have failed to procure such abstract before commencing the action, and 
any defendant shall procure the same to be made, he shall, as soon as he has 
directed it to be made, file a notice thereof in the action with the clerk of the 
court, stating who is making the same and where it will be kept when fin- 
ished. The court, or the judge thereof, may direct, from time to time, during 
the progress of the action, who shall have the custody of the abstract. 
Cal. C. Civ. P., § 799. : 

7308. (3570.) Id. Who may make. The abstract mentioned in the 
next preceding section may be made by any competent searcher of records, 
and need not be certified by the recorder or other officer, but instead thereof, 
it must be verified by the affidavit of the person making it, to the effect that 
he believes it to be correct ; but the same may be corrected, from time to time, 
if found incorrect, under the direction of the court. 

Gale Cl Cive eb ses 500s 

7309. (3571.) Interest allowed on disbursements. Whenever, during 
the progress of the action for partition, any disbursement shall have been 
made, under the direction of the court,.or the judge thereof, by a party there- 
to, interest must be allowed thereon from the time of making such disburse- 
ment. 

Cal. C. Civ. P. § 801. 


CHAPTER 63. 
TERMINATION OF LIFE ESTATE. 


7312. (3572.) Proceedings to determine. Notice. Order. If anv per- 
son has died, or shall hereafter die, who at the time of his death was the 
owner of a life estate which terminates by reason of his death, any person in- 
terested in the property, or in the title thereto, in which such life estate was 


held, may file in the district court of the county in which the property is situ- | 


ated his verified petition, setting forth such facts, and thereupon, and after 
such notice by publication or otherwise, as the court or judge may order, the 
court or judge shall hear such petition and the evidence offered in support 
thereof, and if, upon such hearing, it shall appear that such life estate of such 
deceased person absolutely terminated by reason of his death, the court or 
judge shall make an order to that effect, and thereupon a certified copy of 
such order may be recorded in the office of the county recorder. d 
CalxCy, Clive bs, 28 123%, Specific legacies for life, § 6392. 
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CHAPTER 64. 
FORCIBLE ENTRY AND DETAINER. 
7313. (3573.) Forcible entry defined. Every person is guilty of a for- 


cible entry who either: 


1. By breaking open doors, windows, or other parts of a house, or by 
fraud, intimidation, or stealth, or by any kind of violence or circumstance of 
terror, enters upon or into any real property; or, 

Z. Who, after entering peaceably upon real property, turns out by force, 
threats, or menacing conduct, the party in actual possession. 


Cals CiCiv, P., § 1159*. sion at the time of the forcible entry, the right 
Concurrent jurisdiction of city court, § 1712; to recover is complete. 
of justice’s court, § 1792; of municipal court, Brooks v. Warren, 5 U. 118; 18 P. 175. 
§ 1758. Holladay Coal Co. v. Kirker, 20 U. 192; 57 
If the entry upon real estate was forcible P. 882. 
and disseizee peaceably in the actual posses- A mere scrambling possession is insufficient 
to predicate an action under this chapter. 
Wellington-v. Abbott, 51 U. —; 173; P. 245. 


7314. (3574.) Forcible detainer defined. Every person is guilty of a 
forcible detainer who either: 

1. By force, or by menaces and threats of violence, unlawfully holds and. 
keeps the possession of any real property, whether the same was acquired 
peaceably or otherwise; or, 

2. Who in the night time, or during the absence of the occupant of any 
real property, unlawfully enters thereon, and who, after demand made for the 
surrender thereof, refuses for the period of three days to surrender the same 
to such former occupant. The occupant of real property within the meaning 
of this subdivision is one who, within five days preceding such unlawful en- 
try, was in the peaceable and undisturbed possession of such lands. 

Cal. C. Civ, P.,°§ 1160*. Forcible entry or detainer a misdemeanor, 
Form of complaint; time to answer, § 7370. § 8231. x 

7315. (3575.) Unlawful detainer. A tenant of real property, for a term 
less than life, is guilty of an unlawful detainer: 

1. Where he continues in possession, in person or by sub-tenant, of the 
property or any part thereof, after the expiration of the term for which it is 
let to him. In all cases where real property is leased for a specified term or 
period, or by express or implied contract, whether written or parol, the ten- 
ancy shall be terminated without notice at the expiration of such specified 
term or period; or, 

2. When, having leased real property for an indefinite time with monthly 
or other periodic rent reserved, he continues in possession thereof in person 
or by sub-tenant, after the end of any such month or period, in cases where 
the landlord or the successor in estate of his landlord, if any there be, fifteen 
days or more prior to the end of such month or period, shall have served no- 
tice requiring him to quit the premises at the expiration of such month or pe- 
riod; or in cases of tenancies at will, where he remains in possession of such 
premises after the expiration of a notice of not less than five days; 

3. When he continues in possession, in person or by sub-tenant, after 


default in the payment of any rent and after a notice in writing requiring in 


the alternative the payment of the rent or the surrender of the detained prem- 
ises, shall have remained uncomplied with for the period of three days after 
service thereof. Such notice may be served at any time after the rent be- 
comes due; 

4. When he assigns or sub-lets the leased premises contrary to the cove- 


nants of the lease, or commits or permits waste thereon, or when he sets up or 


carries on therein or thereon any unlawful business, or when he suffers, per- 
mits, or maintains on or about said premises any nuisance, and remains in 
possession after service upon him of three days’ notice to quit; 

5. When he continues in possession, in person or by sub-tenant, after a 
neglect or failure to perform any condition or covenant of the lease or agree- 
ment under which the property is held, other than those hereinbefore men- 
tioned, and after notice, in writing, requiring in the alternative the perform- 
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ance of such condition or covenant or the surrender of the property, served 
upon him, and, if there be a sub-tenant in actual occupation of the premises, 
also upon such sub-tenant, shall remain uncomplied with for five days after 
service thereof. Within three days after the service of the notice, the tenant, 
or any sub-tenant in actual occupation of the premises, or any mortgagee of 
the term, or other person interested in its continuance, may perform such 
condition or covenant and thereby save the lease from forfeiture; provided, 
that if the covenants and conditions of the lease, violated by the lessee, can- 
not afterwards be performed, then no notice as last prescribed herein need be 


given. Anvd IS. pet2: 


Cal. C. Civ. P., § 1161*. Wash. (1896) § 4776*. 

One month’s notice to quit is sufficient in case 
of a tenancy from month to montn. 

Utah Loan and Trust Co. v. Garbutt, 6 U. 
342: 23 P. 758. 

Tihe acceptance of rent on a void lease under 
the statute of frauds creates a tenancy from 
month to month. 

d. 

Unlawful attempt to forfeit lease of mine. 
Damages. 

Ruffatti v. Societe des Mines, 10 U. 386; 37 P. 
591 


Wherever there is an ownership of land on 


sion on the other, 
by implication. 

Utah Optical Co. v. Keith, 18 U. 464; 56 P. 
155. 


a tenancy at will arises 


In an action of forcible entry and detainer, — 


the exact date at which a notice to surrender 
the premises was given is immaterial, plaintiff 
only being required to aver and prove that, 
subsequent to the unlawful entry, while de- 
fendants were in possession and prior to the 
commencement of the action, a notice to sur- 
render was given and refused for three days 
thereafter. 

Holladay Coal Co. v. Kirker, 20 U. 192; 57 P. 
882. 


the one hand, and an occupation by permis- 

7316. (3576.) Right of tenant of agricultural lands to hold over. In 
all cases of tenancy upon agricultural lands, where the tenant has held over 
and retained possession for more than sixty days after the expiration of his 
term without any demand of possession or notice to quit by the landlord, or 
the successor in estate of his landlord, if any there be, he shall be deemed to 
be holding by permission of the landlord, or the successor in estate of his 
landlord, if any there be, and shall be entitled to hold under the terms of the 
lease for another full year, and shall not be guilty of an unlawful detainer 
during said year, and such holding over for the period aforesaid shall be taken 
and construed as a consent on the part of the tenant to hold for another year. © 

Cal. C. Civ. P., § 1161*. 

7317. (3577.) Tenant has similar remedies against sub-tenant. A ten- 
ant may take proceedings similar to those prescribed in this chapter, to ob- 
tain possession of the premises let to an under-tenant, in case of his unlawful 
detention of the premises underlet to him. 

Cal. C. Civ. P., § 1161*. ; 

7318. (3578.) Notice to quit, how served. The notices required by the 
preceding sections may be served, either: 

1. By delivering a copy to the tenant personally; or, 

2. If he is absent from his place of residence, or from his usual place of 
business, by leaving a copy with some person of suitable age and discretion at 
either place, and sending a copy through the mail addressed to the tenant at 
his place of residence or place of business; or, 

3. If such place of residence or business cannot be ascertained, or a per- 
son of suitable age or discretion cannot be found there, then by fixing a copy 
in a conspicuous place on the leased property, and also delivering a copy to a 
person there residing, if such person can be found, and also sending a copy 
through the mail addressed to the tenant at the place where the leased prop- 


erty is situated. Service upon a sub-tenant may be made in the same manner. 
Cal. C. Civ. P., § 1162*. 


7319. (3579:) Only tenant and sub-tenant need be made defendants. 
Exception. No person other than the tenant of the premises, and sub-tenant 
if there be one in the actual occupation of the premises when the action is 
commenced, need be made parties defendant in the proceeding, nor shall any 
proceeding abate, nor the plaintiff be nonsuited for the non-joinder of any 
person who might have been made a party defendant; but when it appears 
that any of the parties served with process or appearing in the proceeding are 
guilty of the offense charged, judgment must be rendered against him. In 
case a person has become sub-tenant of the premises in controversy after the 
service of any notice in this chapter provided for, the fact that such notice was 


_not served on such sub-tenant shall constitute no defense to the action. All 
persons who erter under the tenant, after the commencement of the action 
hereunder, shall be bound by the judgment the same as if they had been made 
parties to the action. 


Wash. (1896) § 4780. Cal. C. Civ. P., § 1164*. 
In an action for possession, landlord may be 
made a party defendant, § 6507. 


_ 7320. (3580.) Complaint and summons, what to obtain. Service. The 
plaintiff in his complaint, which shall be in writing, must set forth the facts on 
which he seeks to recover, and describe the premises with reasonable cer- 
tainty, and may set forth therein any circumstances of fraud, force, or vio- 
lence which may have accompanied the alleged forcible entry, or forcible or 
unlawful detainer, and claim damages therefor, or compensation for the occu- 
pation of the premises, or both. In case the unlawful detainer charged be 
after default in the payment of rent, the complaint must state the amount of 
such rent. The judge or justice of the peace shall indorse on the summons 
the number of days within which the defendant shall be required to appear 
and defend the action, which shall be not less than three nor more than twelve 
days from the date of service, except when publication is necessary, in which 
case the court shall direct publication for a period of not less than one week. 
The officer or person serving the summons shall change the prescribed form 
thereof to conform to the time of service as ordered. The summons shall be 
served as in other cases. The complaint shall be filed within one day after 
service of summons if not served therewith. 

Wash. (1896) § 4781*. Cal. C. Civ. P., § 1166*. fully detained from him after legal notice to 


Possession of tenant deemed possession of 
landlord, § 6458. 


pe velaint and answer must be verified, § 
oO. 

Service of summons from district court, §§ 
6548-6552; from justice’s court, §§ 7442-7444; 
from city court, § 1714. 

Description of land in pleadings, § 6599. 

Allegation and proof of possession, § 7322, 
and note. 

Complaint in unlawful detainer should allege 


quit served. 

Barnes v. Cox, 12 U.. 47; 41.P. 577. 

In an action of forcible entry and detainer 
of a part of the unsurveyed public domain, the 
complaint must contain an actual description 
of the land claimed; and if such description 
contains a greater area than that allowed by 
law, no presumption of lawful possession would 
exist, and the complaint should be dismissed. 


that plaintiff has right of and is entitled to Holladay Coal Co. v. Kirker, 20 U. 192; 57 
possession, and that property is being unlaw- P. 882. 


7321. (3581.) Issue of fact tried by jury unless waived. Whenever an 
issue of fact is presented by the pleadings, it must be tried by a jury, unless 
such jury be waived as in other cases. 


Cale C.- Civs *P.7 87 1171*. Jury waived unless demanded, Con. art. 1, 


sec. 10; §§ 6782, 6827; in justice’s courts, § 7485. 


7322. (3582.) Proof required of plaintiff. What possession a bar. On 
the trial of any proceeding for any forcible entry or forcible detainer, the 
plaintiff shall only be required to show, in addition to the forcible entry or for- 
cible detainer complained of, that he was peaceably in the actual possession 
at the time of the forcible entry, or was entitled to the possession at the time 
of.the forcible detainer. The defendant may show in his defense that he or 
his ancestors, or those whose interest in such premises he claims, have been in 
the quiet possession thereof for the space of one whole year together next 
before the commencement of the proceedings, and that his interest therein is 
not then ended or determined; and such showing is a bar to the proceedings. 


Cala: Civa iP. 8 Li7 2. 

Presumption of possession on proof of legal 
title, § 6451. 

Possession of tenant possession of landlord, 

6458. 
Bn mere scrambling possession 
ficient. 

Brooks v. Warren, 5 U. 118; 12 P. 659. 


is not suf- 


Actual occupancy necessary to possessory 
title. But it may be evidenced by an enclo- 
sure, ete. 


Hyndman v. Stowe, 9 U. 23; 33 P. 227. 

Under this section, plaintiff need never allege 
his estate or title to premises, nor, with few 
exceptions, is he required to allege his right 


7323. 


of possession; an allegation of the ultimate 
fact that, at the time of the forcible detainer, 
he was entitled to the possession of the prem- 
ises is sufficient. 
Pn cee Coal Co. v. Kirker, 20 U. 192; 57 P. 
As against a mere intruder or trespasser, 
possession of public land is prima facie evi- 
dence of right of possession. 
Wilson v. Triumph M. Co., 19 U. 66; 56 P. 
0 


300. 
Holladay Coal Co. v. Kirker, 20 U. 192; 57 P. 
882 


Brooks v. Warren, 5 U. 118; 13 P. 175. 
Johnston v. Meaghr, 14 U. 426; 47 P. 861. 


(3583.) Amendments to conform to proof. Effect. When, upon 


the trial of any proceeding under this chapter, it appears from the evidence 
that the defendant has been guilty of either a forcible entry or a forcible de- 
tainer, and other than the offense charged in the complaint, the judge must 
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order that such complaint be forthwith amended to conform to such proofs. 
Such amendment must be without any imposition of terms. No continuance 
must be permitted upon account of such amendment, unless the defendant, by 
affidavit filed, shows to the satisfaction of the court, good cause therefor. 
Cal. C. Civ. P., § 1173*. 
7324. (3584.) Judgment. 
upon the trial, the verdict of the jury, 


Restitution. Rent. Treble damages. If, 
or, if the case be tried without a jury, 


the finding of the court, be in favor of the plaintiff and against the defendant, 


judgment shall be entered for the restitution of the premises ; and, if the pro- 
ceeding be for unlawful detainer after neglect or faliure to perform any con- 
dition or covenant of the lease or agreement under which the property is held, 
or after default in the payment of rent, the judgment shall also declare the 
forfeiture of such lease or agreement. The jury, or the court if the proceed- 
ing be tried without a jury, shall also assess the damages occasioned to the 
plaintiff by any forcible entry, or by any forcible or unlawful detainer, and 
any amount found due the plaintiff by reason of waste of the premises by the 
defendant during the tenancy, alleged in the complaint and proved on the trial, 
and find the amount of any rent due, if the alleged unlawful detainer be after 
default in the payment of rent; and the judgment shall be rendered against 
the defendant guilty of the forcible entry, or forcible or unlawful detainer, 
for the rent and for three times the amount of the damages thus assessed. 
When the proceeding is for an unlawful detainer after default in the payment 
of the rent, and the lease or agreement under which the rent is payable has 
not by its terms expired, execution upon the judgment shall not be issued un- 
til the expiration of five days after the entry of the judgment, within which 
time the tenant, or any sub-tenant, or any mortgagee of the term, or other 


party interested in its continuance, may pay into court for the landlord the © 


amount of the judgment and costs, and thereupon the judgment shall be sat- 
isfied, and the tenant be restored to his estate; but if payment, as herein pro- 
vided, be not made within the five days, the judgment may be enforced for its 
full amount, and for the possession of the premises. In all other cases the 
judgment may be enforced immediately. 


Cal. C. Civ. P., § 1174* 


: In an action for forcible entry, a judgment 
Aine damages for forcible entry, etec., § > 


cannot be entered quieting title. 
Welling v. Abbott, 51 U. —; 173 P. 245. 


A plaintiff in a case for damages for forcible Thomson v. Reynolds, 51 U. —; 174 P. 164. 


entry or unlawful detainer is entitled to re- 
cover treble damages. 


Eccles v. U. P. Coal Co., 15 U. 14; 48 P. 148: 


7325. (3585.) Pleadings verified. The complaint and answer must be 
verified. 


Cal. C. Civ. P., § 1175. 
Complaint in justice’s court to be verified, §§ 7447, 7491. 


7326. (3586.) Appeal within ten days. Undertaking. Stay. Either 
party may, within ten days, appeal from the judgment rendered. But an ap- 


peal by the defendant shall not stay the execution of the judgment, unless, | 


within said ten days, he shall execute and file with the court or justice his un- 
dertaking to the plaintiff, with two or more sureties, in an amount to be fixed 
by the court or justice, but which shall be not less than twice the amount of 
the judgment and costs, to the effect that, if the judgment appealed from be 
affirmed or the appeal be dismissed, the appellant will pay the judgment and 
the costs of appeal, the value of the use and occupation of the property, and 
damages justly accruing to the plaintiff during the pendency of the appeal. 


Upon taking the appeal and filing the undertaking. all ¢ 1 i 
Tae eteai ee g aking, all further proceedings in 


Cal. C. Civ. P., § 978*. 
Provisions of §§ 7517, 7518, made 


plicable to appeals in forcible entry, 
proceedings 


ap- 


from a justice’s court in other cases. 
etc., Id. 


Hoffman v. Lewis, 31 U. 179; 87 P. 167. 
There is no distinction between an appeal 
from a judgment rendered by a justice’s court 


7327. 
relative to civil actions, appeals, and 


(3587.) Civil procedure applicable. The provisions of this code, ie 


new trials, so far as they are not inco 


The provision prescribing a spectal time for 


in forcible entry and detainer and an appeal ; 


appeal is valid, and the general provision for — 


time of appeal not applicable. 
Hunsaker v. Harris, 37 U. 226; 109 P. 1. 
Murphy v. Paumie, 37 U. 228; 109 P. 2. 
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‘WG sistent with the provisions of this chapter, apply to the proceedings mentioned 
in this chapter. 


CalnG. Civ. Ps 1i77* 


CHAPTER 65. 
EMINENT DOMAIN. 
7330. (3588.) Exercised in behalf of what uses. Subject to the provi- 


sions of this chapter, the right of eminent domain may be exercised in behalf 
of the following public uses: . 

1. All public uses authorized by the government of the United States; 

Z. Public buildings and grounds for the use of the state, and all other 
public uses authorized by the legislature ; 

_ 3. Public buildings and grounds for the use of any county, incorporated 
city or town, or school district; reservoirs, canals, aqueducts, flumes, ditches, 
or pipes for conducting water for the use of the inhabitants of any county, or 
incorporated city or town, or for draining any county, or incorporated city or 
town; for raising the banks of streams, removing obstructions therefrom, 
and widening, deepening, or straightening their channels; for roads, streets, 
and alleys, and all other public uses for the benefit of any county, incorpo- 
rated city or town, or the inhabitants thereof; 

4. Wharves, docks, piers, chutes, booms, ferries, bridges, toll roads, by- 
roads, plank and turnpike roads, roads for transportation by traction engines 
or road locomotives, roads for logging or lumbering purposes, and railroads 
and street railways for public transportation; 

5. Reservoirs, dams, water-gates, canals, ditches, flumes, tunnels, aque- 
ducts, and pipes for the supplying persons, mines, mills, smelters, or other 
works for the reduction of ores with water for domestic or other uses, or for 
irrigation purposes, or for draining and reclaiming lands, or for floating logs 
and lumber on streams not navigable; 

6. Roads, railroads, tramways, tunnels, ditches, flumes, pipes, and dump- 
ing places to facilitate the milling, smelting, or other reduction of ores, or the 
working of mines, quarries, coal mines, or mineral deposits; outlets, natural 
or otherwise, for the deposit or conduct of tailings, refuse, or water from 
mills, smelters, or other works for the reduction of ores; or from mines, quar- 
ries, coal mines, or mineral deposits; mill dams; natural gas or oil pipe lines, 
tanks, or reservoirs; also any occupancy in common by the owners or posses- 
sors of different mines, quarries, coal mines, mineral deposits, mills, smelters, 
or other places for the reduction of ores, or any place for the flow, deposit, or 
conduct of tailings or refuse matter ; 

7. By-roads leading from highways to residences and farms ; 

8. Telegraph, telephone, electric light, and electric power lines, and sites 
for electric light and power plants; 

9. Sewerage of any city or town, or of any settlement of not less than 
ten families, or of any public building belonging to the state, or of any college 
or university ; 

10. Canals, reservoirs, dams, ditches, flumes, aqueducts, and pipes for 
supplying and storing water for the operation of machinery for the purpose 
of generating and transmitting electricity for power, light, or heat; 

11. Cemeteries or public parks; 

12. Pipe lines for the purpose of conducting any and all liquids con- 
nected with the manufacture of beet sugar; 

13. For sites for mills, smelters, or other works for the reduction of 
ores and necessary to the successful operation thereof, including the right to 
take lands for the discharge and natural distribution of smoke, fumes, and 


dust therefrom, produced by the operation of such works; provided, that the 
_ powers granted by this subdivision shall not be exercised in any county where 
ae : 
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the population exceeds twenty thousand, or within one mile of the limits of 
any incorporated city or town; nor unless the proposed condemnor has the 
right to operate by purchase, option to purchase, or easement, as to at least 
seventy-five per cent of the value of land acreage owned by persons or cor- 
porations situated within a radius of four miles from the mill, smelter, or 
other works for the reduction of ores; nor beyond the limits of said four miles 
radius; nor as to lands covered by contracts, easements, or agreements ex- 
isting between the condemnor and the owner of land within said limit and 
providing for the operation of such mill, smelter, or other works for the re- 
duction of ores; nor until an action shall have been commenced to restrain the 


operation of such mill, smelter, or other works for the reduction of ores. 
Am’ d’01, p. 19; 07, p. 143; ’09, p. 50. 


Cal. C. Civ. P., § 1238*. See Sup. (1893) p. 
995, and Sup. (1895) p. 33, § 12337. 

Eminent domain for pipes, tanks, etc., for 
natural gas, § 4024; for right of way for canals, 
ditches, etc., § 3466; for railroads, for right of 
way and for water, § 1228, sub. 3; for drainage 
district, § 2046; for city, for water, § 570x2; ir- 
rigation districts, § 3526; county hospital site, 
§ 2781. 

Property and franchises of private corpora- 
tions subject to eminent domain, Con. art. 12, 
sec: ii. 

Private property shall not be taken or dam- 
aged for public use without just compensation, 
Con. art. 1, sec. 22, and note. 

No person shall be deprived of property with- 
out due process of law, Con. art. 1 sec 7, and 
note. 

Condemnation by foreign corporation, § 946. 

Condemnation by state armory, § 2884. 

Con. art. 1, sec. 22, providing that private 
property shall not be taken or damaged for 
public use without just compensation, is a 
limitation on exercise of power of eminent do- 
main. 

Kimball v. Grantsville City, 19 U. 368; 57 

ls 

If the land on which shade trees adjacent to 
sidewalk stood was owned by the abutting 
property owner, the city could only cut the 
trees by condemning the land and upon paying 
just compensation. 

Giauque v. S. L. City, 42 U. 89;-129 P. 429. 

Wihere an owner of land on both sides of 
the highway acquired title to the highway by 
failure of the public to use and work it,.she 
could not be compelled thereafter to allow 
it to be opened as a highway, without com- 


pensation being made. 
Tuttle v. Sowadzki, 41 U. 501; 126 P. 959. 


RAILROADS: 


Under § 3841, C. L. 1888, providing that the 
right of eminent domain may be exercised in 
behalf of steam and horse railroads; held, that 
by implication this right may be exercised in 
behalf of electrical railways. 

Ogden City Railway Company v. Ogden City, 
7 U. 207; 26 P. 288. 

Land which is a part of a railroad’s right of 
way, but not used for any purpose and not 
essential to the enjoyment of such railroad’s 
franchise and property, may be appropriated 
to the use of a duly incorporated telegraph 
company for the purpose of constructing and 
maintaining its lines, since such appropriation 
is for a more necessary public use. Measure of 
Oe eetel T L&C 

ostal Tel. DACEH aie CO} Toh doy Rs AR (Cle, BR 
U. 474; 65 P. 735 oes 


A city council cannot authorize a permanent 
switch track, for a private business only, along 
a street and across a sidewalk, from a steam 
railroad in the street, to the detriment of peo- 
ple residing on the street and to the damage 
of their abutting property; the streets being 
poet to public use. 

exerlenbaay we (OY Sh bp, 13% ae Oy, WR 1 : 
73 P. 634. a 

A party whose property is about to be dam- 
aged in a substantial degree for public use is 
given same remedies as would be accorded him 
if his property were actually appropriated for 
public use. 
pee v. R. G. W. Ry. Co., 28 WU. 201: 77 

Railroad cannot subject private property in 


a city to burdens to which it will be subjected 
by running of cars and engines over a switch 
laid over adjoining property, without proceed- 
ing under law of eminent domain. 

Id. 


CANALS, MINES, ETC.: 


The provision of this section and §8§ 7332, 
7338, render, under ordinary circumstances, 
property appropriated for a public use liable to 
condemnation for another public use. 

Salt Lake City v. Water & HI. P. Co., 24 U. 
249; 67 P. 672. 

A proceeding by a power company under the 
eminent domain statute_to obtain the right to 
connect a flume with a city’s canal for purpose 
of discharging water into it, under the pro- 
visions of this section and § 7332, is not a suit 
to condemn land belonging to the city, and it 
is not necessary to show, as provided in § 7333, 
that the use to which it is to be applied by 
power company is a more necessary public use 
than that to which the city devotes it. (On 
rehearing, 25 U. 456; 71 P. 1069.) 

Salt Lake City v. Water & El. P. Co., 24 U. 
249; 67 P. 672. 

Property is taken for a public use, within 
the provision of the constitution declaring that 
private property shall not be taken for public 
use without just compensation, when the tak- 
ing is for use that will promote the public 
interest, and will tend to develop the resources 
of the state. In this case a right of way for 
an irrigation ditch. 

Nash v. Clark, 27 U. 158; 75 P. 371; affirmed 
198 U. S. 361. 


The construction and operation of roads and 
tramways for the development and working 
of mines is a public use. 

Highland B. G. M. Co. v. Strickley, 28 U. 215; 
78 P. 296; affirmed 200 U. S. 525. 


Where a street grade was established but 
not carried into effect, and thereafter buildings 
were erected, the city was liable for damages 
resulting from the change of grade. The fact 
that the improvements were made before the 
adoption of Con. art. 1, sec. 22, does not relieve 
liability. 

Kimball v. S. L. City, 32 U. 253; 90 P. 395: 
Hempstead v. S. L. City, 32 U. 261; 90 P. 397, 
Felt v. So i. (City, 320i. 2755090402. 
Pies v. Salt Lake City, 40 U. 221; 120 P. 


Lannan v. Waltenspiel, 45 U. 564; 147 P. 908. 


A proceeding under § 3467 to obtain the right 
to enlarge an irrigation canal of another is 
controlled by the principles involved in the 
exercise of the right of eminent domain. 

S. L. City v. East Jordan Irr. Co., 40 U. 126; 
121 P. 593. 

The right to use a reservoir in common may 
be condemned. 

Gunnison Irr. Co. v. Gunnison High. Canal 
Co be — Oise Pa soa 


_ The right to run water through defendant's 
irrigation canal may be condemned, though the 
defendant has only an easement and the own- 
ers of the land were not parties. 


Whiterocks Irr. Co. v. ‘ e 
14 ee Mooseman, 45 U. 79; 


A purchaser of property on a city street does 
so with the implied consent thee the street 
must be made reasonably safe and convenient 
fon trary and cannot complain if it is lowered 
a lled to make it safe for travel so long as 

€ city has established the grade so as to 


5 


inform him of the extent to which it would 
be lowered or raised. 


ope v. Salt Lake City, 44 U. 204; 138 P. 


_Coal companies may condemn ground for a 
tipple site, etc., but cannot condemn any por- 
tion of a right-of-way used for railroad pur- 
poses; even though a track departs from a 
right-of-way, it cannot be approached so close 
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Under the provisions of §§ 7330, 7332, mining 
generally and development of the mines and 
mineral deposits is a public use, and where a 
mining company has driven a tunnel going 
through a claim owned by another company, 
and does not, in its own operation, use the 
tunnel to its full capacity, the company own- 
ing the claim may condemn a right to use the 
tunnel jointly to work its claim. 


as to interfere with traffic, and five feet is not 
an unreasonable minimum distance. 

Ketchum Coal Co. v. Pleasant Valley Coal 
€o.,, 50. U. —+ 168 PP 86. 


7331. (3589.) Estates and rights subject to condemnation. The fol- 
lowing is a classification of the estates and rights in lands subject to be taken 
for public use: 

1. A fee simple, when taken for public buildings or grounds, or for per- 
manent buildings, for reservoirs and dams, and permanent flooding occasioned 
thereby, or for an outlet for a flow, or a place for the deposit of debris or tail- 
ings of a mine, mill, smelter, or other place for the reduction of ores; 

2. An easement, when taken for any other use; 

3. The right of entry upon, and occupation of, lands, and the right to 
take therefrom such earth, gravel, stones, trees, and timber as may be neces- 
sary for some public use. 

Cal. C. Civ. P., § 1239*. 


7332. (3580.) Property subject to condemnation. 
erty which may be taken under this chapter includes: 

1. All real property belonging to any person; 

2. Lands belonging to the state, or to any county, or incorporated city 
or town, not appropriated to some public use; 

3. Property appropriated to public use; provided, that such property 
shall not be taken unless for a more necessary public use than that to which 
it has been already appropriated; 

4. Franchises for toll roads, toll bridges, ferries, and all other franchises ; 
provided, that such franchises shall not be taken unless for free highways, 
railroads, or other more necessary public use; 

5. All rights of way for any and all purposes mentioned in § 7330, and 
any and all structures and improvements thereon, and the lands held or used 
in connection therewith, shall be subject to be connected with, crossed, or 
intersected by any other right of way or improvement or structure thereon; 
they shall also be subject to a limited use in common with the owners thereof, 
when necessary; but such uses of crossings, intersections, and connections 
shall be made in the manner most compatible with the greatest public benefit 
and the least private injury ; 

: 6. All classes of private property not enumerated may be taken for pub- 
lic use when such taking is authorized by law. 


Calie@2 Civ, BP... $ 1240". mining company has driven a tunnel going 
Property and franchises of private corpora- through a claim owned by another company, 
tions subject to eminent domain, Con. art. 12, and does not, in its own operation, use the 


Monataire M. Co. v. Columbus Rexall Con., 50 
ee Ae Pe Lis 


The private prop- 


sec. 
Decisions on property subject to condemna- 
tion, note to § 7330. eat 
Under the provisions of §§ 7330, 7332, mining 
generally and development of the mines and 
mineral deposits is a public use, and where a 


7333. 
can be taken it must appear; 


(3591.) Conditions precedent to condemnation. 


tunnel to its full capacity, the company own- 
ing the claim may condemn a right to use the 
tunnel jointly to work its claim. 

Monataire M. Co. v. Columbus Rexall Con. 
MEO. 00) Win a Aaa Le 


Before property 


1. That the use to which it is to be applied is a use authorized by law; 

2. That the taking is necessary to such use; 

3. If already appropriated to some public use, that the public use to 
which it is to be applied is a more necessary public use. 


Cale Civ Ps. Sebcal, 


7334. (3592.) 


Right to enter to make survey, etc. 


Damage. In all 


cases where land is required for public use, the person or corporation, or his 
or its agents, in charge of such use may survey and locate the same; but it 
must be located in the manner which will be most compatible with the great- 
est public good and the least private injury, and subject to the provisions of 


. 
, 
nd 
a 
= 


SS INS ae Seer o*e * 4 r 
ee atin, Sooke t Mies. ie) att Pee Pres hn °c 


ee ES MS ae ewe 


1454 


this chapter. 
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The person or corporation, or his or its agents, in charge of | 


such public use may enter upon the land and make examinations, surveys, and 
maps thereof, and such entry shall constitute no cause of action in favor of 
the owners of the lands, except for injuries resulting from negligence, wan- 


tonness, or malice. 
Cal. C. Civ. P., § 1242*. 


7335. 


(3593.) Jurisdiction in district court. 


Complaint verified. All 


proceedings under this chapter must be brought in the district court for the 


county in which the property or some part thereof is situated. 


in such cases must be verified. 


Cale Cy Civeuk:, $7 12438. ; 

The provisions of this section are not in con- 
flict with Con. art. 8. sec. 5, providing that all 
civil and criminal business arising in any coun- 
ty must be tried in such county, etc., SO as 
to preclude a telegraph company from bringing 


7336. 


(3594.) Contents of complaint. 


The complaint 


an action to condemn a railroad’s right of way, 
which extends through several counties, for 
construction of its lines in one of such counties. 

Postal Tel. & G. Co. vs O. [S. Le Re Ra. Cos, 
23 UW. 474; 65 RP. 735. 


The complaint must contain: 


1. The name of the corporation, association, commission, or person in 
charge of the public use for which the property is sought, who must be styled 


plaintiff ; 


2. The names of all owners and claimants of the property, if known, or a 
statement that they are unknown, who must be styled defendants ; 

3. A statement of the right of the plaintiff ; 

4. Ifa right of way be sought, the complaint must show the location, 
general route, and termini, and must be accompanied with a map thereof, so 
far as the same is involved in the action or proceeding ; 

5. A description of each piece of land sought to be taken, and whether 


the same includes the whole or only part of an entire parcel or tract. All par- 
cels lying in the county and required for the same public use may be included 
in the same or separate proceedings, at the option of the plaintiff, but the 
court may consolidate or separate them to suit the convenience of parties. 


Cal. C. Civ. P., § 1244*. 

Parties, note to § 7337. 

Grantors in trust deed to secure indebted- 
ness are “‘owners’’ hereunder. 

OF Se ln Ry. Con vy. Mitchell) 7) Use b0bs8 27 
ee ee 

Description of property held sufficient. 

IPOStaleDel mé: sCn Con Veer Ole Ss eluee bn OOla come 
U. 474; 65 P. 735. 


7337. (3595.) All parties in interest may appear. All persons in occu- 
pation of or having or claiming an interest in, any of the property described 
in the complaint, or in the damages for the taking thereof, though not named, 
may appear, plead, and defend, each in respect to his own property or in- 


Where a complaint fails to state the attempt- 
ed condemnation proceedings were authorized, 
as required by statute, the defect, being jur- 
isdictional, was not waived by a failure to de- 
mur or object during the trial. 

Town of Tremonton v. Johnston, 49 U. 307; 
164 P. 190. 


terest, or that claimed by him, in like manner as if named in the complaint. 


Cal. €. Civ. P., § 1246. 

_ The giving of a trust deed merely creates a 
lien upon the premises, and a decree against 
the trustee would give no right of entry as 
against the equitable owner. 
- Co. v. Mitchell, 7 U. 505; 27 


a telegraph line does not affect the latter’s 
right to maintain proceedings to condemn a 
right of way for construction of its lines. 

Postale tole <dac— Os CO ya ©. Ss. Le Re Re 
Cones Wi. 4745 165 (P2385. 

It is not necessary that the complaint in 
condemnation proceedings make all the own- 
ers or alleged owners parties; but one in pos- 
session and claiming ownership must be 
joined. 

Brigham City v..Chase, 80 U. 410; 85 P. 436. 


A holder of a certificate tax sale may be 
made a party. 
_ S. L. R. HW. Co. v. Hallock ; ; 
126 P. 394, pees 
_Where condemnation proceedings are insti- 
tuted against the person in possession of land 
under contract to purchase from the state 
the title to which is in the United States Gov- 
ernment, subsequently, pending the proceed- 
ings, the defendant in possession assigned his 
right in the land to a corporation, of which 
he was president, which received a patent 
therefor from the state and was afterwards 
made a party to the proceedings, held the 
original defendant had an interest in the land 
when the proceedings were commenced which 
was subject. to condemnation and was the same 
interest which passed to the defendant corpo- 
ration and ripened into a title relating back to 
the contract sale by the state. 
Brigham City v. Rich, 34 U. 130; 97 P. 220. 


7338. (3596.) Power of the court. The court or judge thereof shall 


have power: 


1. To determine the conditions specified in § 7333; to determine the © 


places of making connections and crossin 
of and of enjoying the common use mentioned in sub. 5, S028 


gs, and to regulate the manner there- 


4 
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2. To hear and determine all adverse or conflicting claims to the prop- 


erty sought to be condemned, and to the damages therefor; 
3. To determine the respective rights of different parties seeking con- 


demnation of the same property. 


Cale C. Civ. Ps § 12478. 

Where it is alleged that the defendant com- 
pany claimed to own part of the property 
sought to be condemned, and such company, 
in its answer, claimed title to such land, and 


quired title to the land in question and denied 
the defendant’s tax title, held the district court 
was authorized to determine these issues in 
the same action. 

Ketchum Coal Co. v. District Court, 48 U. 


POMPE ES SEN NE dO aN eet 


the plaintiff, in its reply, alleged that, since 
the commencement of the action, it had ac- 


7339. (3597.) Occupancy of premises pending action. Notice. Hear- 
ing. Bond. Restraining order. The plaintiff may move the court or a judge 
thereof, at any time after the commencement of suit, on notice to the defend- 
ant, if he is a resident of the county, or has appeared in the action, otherwise 
by serving a notice. directed to him on the clerk of the court, for an order 
permitting the plaintiff to occupy the premises sought to be condemned, pend- 
ing the action, and to do such work thereon as may be required for the ease- 
ment sought, according to its nature. The court or a judge thereof shall take 
proof by affidavit or otherwise, of the value of the premises sought to be con- 
demned and of the damages which will accrue from the condemnation, and 
of the reasons for requiring a speedy occupation, and shall grant or refuse 
the motion according to the equity of the case and the relative damages which 
may accrue to the parties. If the motion is granted, the court or judge shall 
require the plaintiff to execute and file in court a bond to the defendant, with 
sureties to be approved by the court or judge, in a penal sum to be fixed by 
the court or judge, not less than double the value of the premises sought to be 
condemned and the damages which will ensue from condemnation, as the 
same may appear to the court or judge on the hearing, and conditioned to 
pay the adjudged value of the premises and all damages in case the property 
is condemned, and to pay all damages arising from occupation before judg- 
ment in case the premises are not condemned, and all costs adjudged to the 
defendant in the action. The sureties shall justify before the court or judge 
after a reasonable notice to the defendant of the time and place of justifi- 
cation. The amounts fixed shall be for the purposes of the motion only, and 
shall not be admissible in evidence on final hearing. The court or judge may 
also, pending the action, restrain the defendant from hindering or interfering 
; with the occupation of the premises and the doing thereon of the work re- y 
‘quired for the easement. 


Seay lOO) rei: 


ee ee ee ee ae ee cee Te ee ee 


oe ON! eee ee ee 
Tae 


NY 


Ay 


~_ 


Right of plaintiff to enter into possession of 
property in condemnation proceedings, upon 
filing sufficient bond, upheld, and provisions 
of this section declared not in conflict with 
Gon- art. 1,-sec:- 22. 

PS Oo NVater CO. Vs Sida ©. et, al... 24 
Wenassarmone > aol. 

The mere fact that a person contemplates 
having certain land condemned for public use 
gives him no right of entry prior to condemna- 
tion, and condemnation cannot be had by way 
of counterclaim in action brought to restrain 
a trespass and for damages. 

Peterson v. Bean, 22 U. 43; 61 P. 218. 


That condemnation was for a public use is 
settled by the lower court’s order of condem- 
nation authorizing plaintiff to take possession 
of and improve the land. 

Ketchum Coal Co. v. District Court, 48 U. 
342; 159) Pe U3: 

A stipulation by a landowner’s counsel that 
the court might enter an order for occupancy, 
agreeing to the amount of the bond, and stip- 
ulating that the road’s counsel have time to 
answer, constitutes a general appearance. 

Ogden L. & I. Ry. Co., v. Jones, 50 U .—; 
168 P. 548. 


7340. (3598.) Damages, how assessed. The court, jury, commission- 
ers, or referee must hear such legal testimony as may be offered by any of 
the parties to the proceedings, and thereupon must ascertain and assess: 

1. The value of the property sought to be condemned and all improve- 
ments thereon pertaining to the realty, and of each and every separate estate 
or interest therein; if it consist of different parcels, the value of each parcel 
and of each estate or interest therein shall be separately assessed ; 

2. If the property sought to be condemned constitutes only a part of a 


large parcel, the damages which will accrue to the portion not sought to be 
condemned, by reason of its severance from the portion sought to be con- 
demned, and the construction of the improvement in the manner proposed by 
the plaintiff ; ; 

3. If the property, though no part thereof is taken, will be damaged by 


the construction of the proposed improvement, the amount of such damages ; 
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4. Separately, how much the portion not sought to be condemned, and 


each estate or interest therein, will be benefited, if at all, by the construction 


of the improvement proposed by the plaintiff ; and if the benefit shall be equal 
to the damages assessed, under sub. 2 of this section, the owner of the parcel | 

shall be allowed no compensation except the value of the portion taken; but. 4 
‘f the benefit shall be less than the damages so assessed, the former shall be . 
deducted from the latter, and the remainder shall be the only damages allowed 

in addition to the value of the portion taken; 


5. Ifthe property sought to be condemned be for a railroad, the cost of 
good and sufficient fences along the line of such railroad between such railroad . 
and other adjoining lands of the defendant; and the cost of cattle guards 
where fences may cross the line of such railroad; 

6. As far as practicable, compensation must be assessed for each source 


of damages separately. 


Cal, Ce Civ P., § 1248. 

Private property shall not be taken or dam- 
aged for public use without just compensation, 
Con. art. 1, sec. 22 


MEASURE OF DAMAGES FOR CONDEM- 
NATION FOR USE FOR RAILROAD PUR- 
POSES: 


Of land used for school purposes, is the dimi 
nution of the value of the property when used 
for school purposes determined as of the date 
of the operation of the railroad, and interest 
should be allowed from such date. 

SP. L. A. & S. L. R. Co.-ve Board of Edu- 
gations ob UL old; 99 P= 263. 

Evidence insufficient to show that the prop- 
erty had been wholly destroyed for school 
purposes. 

S.P., L. A. & S. L. R. Co. v. Board of Educa- 
tion; 32. Ui. 305; 90 P.. 565. 

A railroad in the street in front of property 
—the depreciation in the market value of the 
property. 

NMiOLEIS: Wal» Sez.) Re Cos, (36 sUny Le elO2E Rs: 
629. 

Where a railroad was built over unoccupied 
public land to which a party afterwards ac- 
quires title, the value of the railroad’s im- 
provements are not an element of damages. 

We sceNaGaW. Rye CO: we Stanclitie4 Ur mili: 
iets 0). 

The casting of cinders on and the emission 
of engine smoke over land abutting a railroad 
cannot be considered by the jury in a suit by 
the owner as a separate and distinct element 
of damage. 

yordan, v. Wtah RR. Co., 47 WU. 519i 156 
12 Beis 

Where interference with ingress and egress 
to abutting land, railroad is liable for grading 
the street in front of the premises. 

Id. 

The rental value of the land to be condemned 
for the year preceding the one in which the 
action is commenced is some evidence of value. 

Ogden L. & I. Ry. Co. y. Jones, 50 U. —; 
168 P. 548. : 

Increased insurance rate for property in 
proximity of the railroad. 

OPN GIy. POE, vir AC ec Salus en OOn mss 
U. 475; 114 PB. 127. 

Damages to plaintiff's property by jar of 
passing trains, and from smoke and cinders, 
where the construction and operation of the 
railroad is careful and proper, but cannot in- 
clude damages for negligent operation. 

Id 


General benefits by the establishment of the 
railroad cannot be deducted from damages to 
owner whose land was taken for right of way. 

S. LL. & U. R. Co. v. Butterfield, 46 U. 481; 
MoO 9SL. 


To compensation in money and may not be 
required to accept any mitigation of damages 
or condemnee’s offer of a joint possession or 
occupancy subordinate to the condemnor’s use. 

B. & G. Ry. Co. v. North Utah M. Co., 49 
Die 25571162) PR > 65). 

Where a railroad company, on constructing 
a line across a land owner’s premises, aband- 
oned an old line across the same premises a 
mile distant, the company was not entitled 
to have any benefit from the abandonment of 


~~, a 


the old line set off against the damage done 
the land adjoining the new line. % 
O. S: Ly Re Cony, Hox, 28) Wi slik 78ebas00e 


After defendant, in a former and present 
trial, had submitted all its evidence on the 
theory that condemnor would exclude it from 
the tracks, the condemnor had no right to 
amend, as a matter of course, so as to per- 
mit defendant to have joint possession of the 
part of the track, and an order imposing as a 
condition of the amendment that condemnor 
pay the defendant $1750 was proper. 
Bingham & Garfield Ry. Co. v. North Utah ‘ 
Mining Co., 162 P. 65. ; . 


COMPENSATION FOR PROPERTY TAKEN 
FOR OTHER PUBLIC PURPOSES: 


Where land taken In good faith for the erec- 
tion of a schoolhouse, the owner not being : 
known, but with intention to acquire title by 
proceedings in eminent domain, if he should 
not consent to such use of it, he cannot re- 
cover aS damages the value of such school- 
house. 

Chase v. Jemmett, 8 Ui. 2315730) RB. W577. 


Where a telegraph company condemns a 
right of way along the right of way for a rail- 
road, the damages are nominal, since the tele- 
graph company does not materially interfere 
with the use of the land for railroad purposes. 
AE EE COs Ve OF Sad Ra OOnn commas 


In an action for damages to real estate by 
reason of the construction of a viaduct, where 
witness testified as to the depreciation of the 
property, evidence that the viaduct tended to 
improve the property generally on the street, 
and made more business thereon. is not admis- 
sible, where it is not shown that the particu- 
lar property is benefited. 
ister v. Salt Lake -City,- 48 U. 58) 157 Pe 

In proceedings to condemn a strip of land 
on which to erect poles bearing wires heavily 
charged with electricity, if the presence of 
the wires would expose persons and livestock 
on the land of defendant to danger, and thus 
depreciate the market value of such land, de- 
fendant was entitled to show such fact. 

Telluride Power Co. v. Bruneau, 41 U. 501; 
125) P1899) 

In an action to condemn land for canal pur- 
poses, the damages recoverable by land owner 
may include damages by seepage to adjoining 
land and for the land within the highway to 
which the plaintiff owned the fee. 

Utah Lake Irr. Co. v. Jensen, 49 U. 19; 161 
Pe Giite 

Eliciting from the owner on cross-examina- 
tion that fifteen years prior he had stated the 
value much less than he testified their value 
to be at the trial was improper, as being too 
remote. ees as to substantial rights. 

own o remonton vy. hnst 5 5 
exer tes Jo ston, 49 U. 307; 

Where property such as a mining tunnel is 
condemned for the purpose of a joint use, the 
whole matter of determining what is a reason- 
able compensation as well as the regulations m, 
respecting the use of the property is deter- 
Are and regulated according to the rules of 


Monataire M. Co. v. Col b : 
MET Cos 50) Ui 172. aa ee 
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7341. (3599.) Damages deemed accrued at date of service. For the 
purpose of assessing compensation and damages, the right thereto shall be 
deemed to have accrued at the date of the service of summons, and its actual 
value at that date shall be the measure of compensation for all property to be 
actually taken, and the basis of damages to property not actually taken, but 
injuriously affected, in all cases where such damages are allowed, as provided 
in the next preceding section. No improvements put upon the property sub- 
sequent to the date of service of summons shall be included in the assessment 
of compensation or damages. 


Cal nCuCive es. § 1249*. Under provisions of this section and §§ 7343- 

Where condemnation suit is brought against 7346, defendants in a condemnation proceeding 
trustee under a trust deed, and summons were not entitled to interest upon the assess- 
served upon him, and the equitable owner ment of compensation from the date of. the 
thereafter voluntarily enters his appearance, service of summons; defendants remaining in 
damages are to be assessed as of the date of possession. 


such entry of appearance, not the date of OS. Leeks Ris Co. ave Jones: 629) Un A480: 
service of summons upon trustee. 


732. 
Ofiss la. Ry.» Go. v.- Mitchell, 7 Us, 506: 27 Dua. Cityswater Co. va 'S. Il. City, 24.2828 
Pe 693. 6 Pe TOL: 


7342. (3680.) Action begun anew where defendant’s title defective. If 
the title attempted to be acquired is found to be defective from any cause, the 
plaintiff may again institute proceedings to acquire the same as in this chapter 
prescribed. 

Cal. C. Civ. P., § 1250. 

7343. (3601.) Damages to be paid within thirty days. Bond for rail- 
road fence. The plaintiff must, within thirty days after final judgment, pay 
the sum of money assessed; and, if the plaintiff is a railroad company, it shall 
also execute to the defendant a bond, with sureties, to be determined and ap- 
proved by the court or judge, conditioned that the plaintiff shall build proper 
fences within six months from the time the railroad is built on or over the 
land taken. In an action on the bond, all damages sustained and the cost of 
the construction of such fences may be recovered. 

Gale CuChy..P.. § 1251". 

7344. (3602.) Id. To whom paid. Execution if not paid. Annulling 
proceedings. Payment may be made to the defendants entitled thereto, or 
the money may be deposited in court for the defendants and be distributed 
to those entitled thereto. If the money be not so paid or deposited, the de- 
fendants may have execution as in civil cases; and if the money cannot be 
made on execution, the court, upon a showing to that effect, must set aside 
and annul the entire proceedings, and restore possession of the property to 
the defendants if possession has been taken by the plaintiff. 

Cal. C. Civ. P., § 1252. ; 


7345. (3603.) Final order made upon payment. Recording same. 
When payments have been made (and the bond given, if the plaintiff elects 
to give one), as required by the next two preceding sections, the court must 
make a final order of condemnation, which must describe the property con- 
demned and the purpose of such condemnation. A copy of the order must be 
filed in the office of the recorder of the county, and thereupon the property 
described therein shall vest in the plaintiff for the purpose therein specified. 

Cal. C. Civ. P., § 1253. 


7346. (3604.) Authorizing occupancy by plaintiff. Deposit. Payment. 
Effect. At any time after the entry of judgment, or pending an appeal from 
the judgment to the supreme court, whenever the plaintiff shall have paid 
into court for the defendant the full amount of the judgment, and such further 
sum as may be required by the court as a fund to pay any further damages 
and costs that may be recovered in said proceedings, as well as all damages 
that may be sustained by the defendant, if for any cause the property shall 
not be finally taken for public use, the district court in which the proceeding 
was tried may, upon notice of not less than ten days, authorize the plaintiff, 
if already in possession, to continue therein, and if not, then to take posses- 
sion of and use the property during the pendency of and until the final con- 
clusion of the litigation, and may, if necessary, stay all actions and proceed- 
ings against the plaintiff on account thereof. The defendant, who is entitled 


es 


‘ Me SS é m 


1458 CIVIL PROCEDURE—QUO WARRANTO. = 


to the money paid into court for him upon any judgment, shall be entitled to ar — 


demand and receive the same at any time thereafter upon obtaining an order 


therefor from the court. It shall be the duty of the court or a judge thereof, / 


upon application being made by such defendant, to order and direct that the 


money so paid into court for him be delivered to him upon his filing a satis-_ 


faction of the judgment, or upon his filing a receipt therefor, arid an abandon- 
ment of all defenses to the action or proceeding, except as to the amount of 
damages that he may be entitled to in the event that a new trial shall be 
granted. A payment to a defendant, as aforesaid, shall be held to be an 
abandonment by such defendant of all defenses interposed by him, excepting 
his claim for greater compensation. 
Cal. C. Civ. P., § 1254*. . 
7347. (3605.) Apportionment of costs. Costs may be allowed or not, 
and if allowed, may be apportioned between the parties on the same or ad- 
verse sides, in the discretion of the court. 


Gal. ©. Civ. t Ps, 81256. 
Costs Generally, §§ 7035-7054. 


This section includes only such costs as are 
taxable under the statute. 

McCready v. R. G. W. Ry. Co., 30'U. 1; 83 
eos 


7348. (3606.) Procedure applicable. Except as otherwise provided in 
this chapter, the provisions of this code relative to civil actions, new trials, 
and appeals shall be applicable to and constitute the rules of practice in the 
proceedings in this chapter. 

Cal. C. Civ. P., § 1256*. 

7349. (3607.) Rights of cities and towns not affected. Nothing in this 
code must be construed to abrogate or repeal any statute providing for the 
taking of property in any city or town for street purposes. 

Cal. C. Civ. P., § 1263. 

7350. (3608.) Crossings to be made and kept in repair. A party ob- 
taining a right of way shall, without delay, construct such crossings as may 
be required by the court or judge, and shall keep them and the way itself in 
good repair. 


CHAPTER 66. 
QUO WARRANTO. 


7354. (3609.) Action in name of state, against whom. A civil action 
may be brought in the name of the state: 

1. Against a person who usurps, intrudes into, or unlawfully holds or 
exercises a public office, civil or military, or a franchise, within this state, or 
an office in a corporation created by the authority of this state; 

2. Against a public officer, civil or military, who does or suffers an act 
which, by the provisions of law, works a forfeiture of his office; 

_ 3. Against an association of persons. who act as a corporation within 
this state without being legally incorporated. 


Mont. Civ. P., § 1410. 

CATO Civ. oOo Ts 

Original jurisdiction in supreme and in dis- 
trict courts, Con. art. 8, secs. 4, 7. 

The writ of quo warranto will not issue and 
cannot be invoked for purpose of determining 
merely a private right in which the public is 
not interested. 
tee v. Park City Bank, 20 U. 292; 58 P. 


The attorney-general must bring the action 
in the name of the state on his own relation 


7355. (3610.) © Id. 


brought against a corporation: 


1. When it has offended against a provision of an act by or under which ‘ 


it was created, altered, or renewed, or any act altering or amending such acts; 
2. When it has forfeited its privileges and franchises by nonuser; 


or on leave of court on relation of another, — 


except that one claiming to be entitled to pub- 
lic. office unlawfully exercised by another may 
bring action in the name of the state; under 
such circumstances he alone may control the 
action. 
Murdoch v. Ryan, 41 U. 327; 125 P. 666. 

_ A citizen and resident taxpayer cannot sue 
in the name of the state to test validity of the 
organization of a high school district; the 
Shae alone may do so. 


Against a corporation. A like action may be 


a 


kes es 
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3. When it has committed or omitted an act which amounts to a sur- 
render or a forfeiture of its corporate rights, privileges, and franchises; 

4. When it has misused a franchise or privilege conferred upon it by 
law, or exercised a franchise or privilege not so conferred. 


Mont. Civ. P., 1411. 
No corporation shall engage in any business 
except that authorized, Con. art. 12, sec. 10. 


Nonuse of franchise for two years deemed a 
forfeiture, § 868. 


7356. (3611.) Attorney general to begin action, when. The attorney 


general, when directed by the governor, shall commence any such action; and 
when, upon complaint or otherwise, he has good reason to believe that any 
case specified in the preceding section can be established by proof, he shall 


commence an action. 


Mont: Civ. "Py, § 1412. 
_ Where there is a union of public and private 
interests an individual in whom the private 
interest is vested may request the attorney- 
general to proceed, and if he refuses the in- 


7357. 


dividual may present the matters to the court 
to require the atttorney-general to proceed, 
and the court may order the bringing of the 
action on the relation of the individual. 
Murdoch v. Ryan, 41 U. 327; 125 P. 666. 


(3612.) Id. Upon whose relation. Security for costs. Such of- 


ficer may, upon his own relation, bring any such action, or he may, on leave 
of the court, or a judge thereof in vacation, bring the action upon the relation 
of another person; and if the action be brought under sub. 1, § 7354, he may 


require security for costs to be given as in other cases. 


Mont. Civ. P., § 1413. 

The government officer has the right, ex 
officio, where proceedings are instituted with- 
out any relator, to file an information as of 
course, without leave of court, but cannot pre- 
vent the court from assuming jurisdiction by 


refusing the use of his name when a private 
citizen is the relator. 

Lloyd v. Elliott, 13 U. 200; 44 P. 248. 

In an action by a private person, it is the 
better practice to petition the court for an 
order on the defendant to show cause why in- 


formation should not be filed. 
Id. 


| 7358. (3613.) Action for usurpation by claimant in name of state. 
| Bond. A person claiming to be entitled to a public office unlawfully held and 
: exercised by another may, by himself or by an attorney and counselor at law, 
bring an action therefor in the name of the state, as provided in this chapter. 
On filing the complaint, such person shall enter into an undertaking with two 
sufficient sureties, to be approved by the judge or any judge of the court in 
which the action is brought, conditioned that such person will pay any judg- 
ment for costs or damages recovered against him, and all costs and expenses 
incurred in the prosecution of the action, which undertaking shall be filed with 
the clerk of the court. 


Mont. Civ. P., § 1414. 

Election contest, §§ 2410-2424. 

Quo warranto will lie to test title of alleged 
Intruder in office. 


When the right of a person exercising an 
office is challenged in direct proceedings in the 
nature of quo warranto, the burden of proof is 
on him to show good title to the office. 
People v. McAllister, 10 U. 357; 37 P. 578. Dickson v. Clayton, 4 U. 421; 11 P. 206; af- 
See Williams v. Clayton, 6 U. 86; 21 P. 398. firmed 132 U. S. 632. 


; 7359. (3614.) Id. Contents of complaint. When the action is against 
" a person for usurping, intruding into, or unlawfully holding or exercising an 
office, the complaint shall set forth the name of the person who claims to be 
entitled thereto, with an averment of his right thereto, and judgment may be 
rendered upon the right of the defendant, and also upon the right of the per- 
son so averred to be entitled, or only upon the right of the defendant, as jus- 
tice requires. 


Mont. Civ. P., § 1415. 
Complaint alleging that defendant holds and 
exercises the functions of the office without 
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authority of law is sufficient. 
Dickson v. Clayton, 4 U. 421; 11 P. 206; af- 
firmed 132 U. S. 682. 


(3615.) Id. All claimants to same office made defendants. All 


persons who claim to be entitled to the same office or franchise may be made 
defendants in the same action to try their respective rights to such office or 


franchise. 


Mont. Civ. P., § 1416. ; 

Title to seats as councilmen from a city ward 
entitled to three councilmen may be deter- 
mined between two sets of claimants in one 
action. 

Young v. Cohn, 7 U. 352; 26 P. 928. 


7361. 


One action will not Ile against several de- 
fendants claiming separate offices under dis- 
tinct appointments and commissions, though all 
within the territory over which plaintiff claims 
to be an officer. 

Preshaw v. Dee, 6 U. 360; 23 P. 763. 


(3616.) Jurisdiction in supreme or district court. An action un- 


der this chapter can be brought in the supreme court of the state, or in the 


district court of the proper county. 
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Mont. Civ. P., § 1417*. 

Jurisdiction in supreme 
courts, Con. art. 8, secs. 4, 7. , k 

The supreme court has jurisdiction to issue 
writs of quo warranto, which may be exercised 
on the relation of a private person, but leave 
must first be granted by the court to file the 


and in district 


CIVIL PROCEDURE—QUO WARRANTO. 


> 


The supreme court, being primarily an ap- 
pellate tribunal, will not assume jurisdiction 
in quo warranto, except in cases which pre- 
sent some peculiar reason why the concurrent 
jurisdiction of the district court is not ade- 
quate to afford relief, or when interests of the 
state require it. 

Id. 


information. 
Lloyd v. Elliott, 18 U. 200; 44 P. 248. 


7362. (3617.) Application to file complaint. Notice to defendant. Upon 
application for leave to file a complaint, the court or judge may, in its discre- 
tion, direct notice thereof to be given to the defendant previous to granting 
such leave, and may hear the defendant in opposition thereto; and if leave be 
granted, an entry thereof shall be made on the minutes of the court, or the 
fact shall be indorsed by the judge on the complaint, which shall then be filed. 

Mont. Civ. P., § 1418. 

7363. (3618.) Summons, when issued. When unnecessary. When the 
complaint is filed without leave and notice, or upon leave and notice in case all 
the defendants do not appear, a summons shall issue and be served as in 
other cases. When all the defendants appear to oppose the filing of the com- 
plaint, no summons need issue. 

Mont. Civ. P., § £419. 

7364. (3619.) Pleadings. 
» Mont. Civ. P., § 1421. 

7365. (3620.) Judgment of ouster. Costs. Fine where state is party. 
When a-defendant is found guilty of usurping, intruding into, or unlawfully 
holding or exercising an office, franchise, or privilege, judgment shall be ren- 
dered that such defendant be ousted and altogether excluded therefrom, and 
that the relator recover his costs. The court may also, in its discretion, in ac- 
tions to which the state is a party, impose upon the defendant a fine not ex- 
ceeding $5,000, which fine when collected must be paid into the state treasury. 

Mont: Civ. P:, § 1422*: Cal. C. Civ. Pi, § 809%. Costs in special proceedings, § 7036, and note. 

7366. (3621.) Judgment ousting director of corporation. When the ac- 
tion is against a director of a corporation, and the court finds that, at his elec- 
tion, either illegal votes were received, or legal votes were rejected, or both, 
sufficient to change the result, judgment may be rendered that the defendant 
be ousted, and judgment of induction entered in favor of the person who was 
entitled to be declared elected at such election. 

Mont. Civ. P., § 1423. 

7367. (3622.) Action for damages within one year. Such person may, 
at any time within one year after the date of such judgment, bring an action 
against the party ousted, and recover the damages he sustained by reason of 
such usurpation. 

Mont. Civ. P., § 1426. 


7368. (3623.) Judgment against corporation. Dissolution or restraint. 
When, in any such action, it is found and adjudged that a corporation has, by 
an act done or omitted, surrendered or forfeited its corporate rights, priv- 
ileges, or franchises, or has not used the same during a term of two years, 
judgment shall be entered that it be ousted and excluded therefrom, and that 
it be dissolved; and when it is found and adjudged that a corporation has 
offended in any matter or manner which does not work such surrender or 
forfeiture, or has misused a franchise, or exercised a power not conferred by 


law, judgment shall be entered that it be enjoined from the continuance of 
such offense or the exercise of such power. 
Mont. Civ. P., § 1428. 


The pleadings shall be as in other cases. 


7369. (3624.) Quo warranto actions take precedence. Actions under 
this chapter in any court shall have precedence of any civil business pending 
therein; and the court, if the matter is of public concern, shall, on motion of 
the attorney general, or of the attorney of the party, require as speedy a 


trial of the merits of the case as may be consi : : 
: <2 sist 
parties. y, ent with the rights of the 


Mont. Civ. P., § 1433. if 
7370. (3625.) Procedure in supreme as in district court. Jury. Ac- 
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- 
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tions under this chapter commenced in the supreme court shall be conducted 
in the same manner as if commenced in the district court, and the clerk of the 
supreme court shall have the same authority to issue process and to enter or- 
ders and judgments as the clerk of the district court has in like cases. All 
pleadings and the conduct of the trial shall be the same as in the district court. 
If a jury is required to determine an issue of fact, the court shall order the 
question to be tried before a jury in the district court of any county desig- 
nated in such order, and that the verdict be certified to the supreme court. 
Mont. Civ. P., § 1434*. 

: 7371. (3626.) Appeal does not stay judgment of ouster. If the action 
1s commenced in the district court, an appeal may be taken from the final 
judgment by either party to the supreme court as in other cases; but if there 
is judgment of ouster against the defendant, there shall be no stay of execu- 
tion or proceedings pending such appeal. 


MontiCiv: P57.§ 1435- 
Judgment in case of usurpation of office not stayed on appeal, § 7007. 


CHAPTER 67. 
SPECIAL PROCEEDINGS—IN GENERAL. 


7374. (3627.) Parties, how designated. The party prosecuting a spe- 
cial proceeding may be known as the plaintiff, and the adverse party as the 
defendant. 


Cale: Civil. 2s) 1063: the applicant is the plaintiff and the party 
General provisions as to special proceedings, who restrains is the defendant, and therefore 
§§ 7413-7416. an appeal by defendant is not an attempted 
Word ‘“‘action” in limitations applies to spe- appeal by the state. 
cial proceedings, § 6492. Winnovich v. Emery, 33 U. 345; 98 P. 988. 


A proceeding in habeas corpus, being civil, 

7375. (3628.) Effect of judgment. Motion and order defined. A judg- 
ment in a special proceeding is the final determination of the rights of the 
parties therein. The definitions of a motion and of an order in a civil action 
are applicable to similar acts in a special proceeding. 


Gal Cy Civ P- $21064. Definitions of motion and order, § 7017. 
Costs on appeal in special proceedings, §§ New trials and appeals, § 7415. 
7036, 7037. 


CHAPTER 68. 
CERTIORARI. 


7376. (3629.) A writ of review. The writ of certiorari may be de- 
nominated the writ of review. 


CalmC Civ P:- §- 1067; Gilbert v. Bd. of P. and F. Comm’rs, 11 U. 
Tihe writ here designated is the common law 378; 40 P. 264, 
writ of certiorari, hence the power of the court Clark v. Bd. of P. and F. Comm’rs, 11 U. 399; 


under it is the same as at common law, except 40 P. 269. 
as modified by statute. 


7377. (3630.) When and by whom granted. A writ of review may be 
granted by the supreme court, or by a district court, or a judge thereof, when 
an inferior tribunal, board, or officer exercising judicial functions has exceeded 
the jurisdiction of such tribunal, board, or officer, and there is no appeal, nor, 
in the judgment of the court or judge, any plain, speedy, and adequate rem- 
edy; provided, that the district courts shall issue writs of certiorari to the 
justices’ courts in the counties within their several jurisdictions in all cases 
where judgment has been taken in said justices’ courts upon an ex parte 
hearing or by default. Said writ shall issue at any time after judgment, and 
the district court shall, pursuant to said writ, inspect and review the pro- 
ceedings had in the justice’s court, and shall determine whether said justice’s 
court had jurisdiction of the cause of action or the person of the defendant, 
and had regularly pursued its authority as prescribed by law. 

Am’d ’07, p. 64. 
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Cale ColCiva bas) L068*. - p 

Original jurisdiction in supreme and in dis- 
trict court, Con. art. 8, secs. 4, 7. 

Extent of review, §§ 7383, 7384, and note. 

Supreme court may review decision of pub- 
lic utility com., §§ 4834, 4835. : 

Supreme court may grant tne writ. 

Young v. Cannon, 2 U. 566 

But under the provisions of Con. art. 8, sec. 4, 
the supreme court, and not a justice, may 
issue writs. 

Robinson v. District Court, 38 U. 379; 113 P. 
1026. : 

Is not a writ of right; issuing or quashing it 
is discretionary. 

Crosby v. Probate Court, 3 U. 51; 5 P. 552. 

Will not generally be issued after time within 
which appeal would lie. 

Id 


Writ does not lie until judgment or final de- 
termination by the inferior tribunal. 

In re Bates, 1 U. 213. y 

Where a court refuses to proceed when it 
has jurisdiction and authority to do so, the 
remedy is not by certiorari, but by writ of 
mandate. 

Hoffman v. Lewis, 31 U. 179; 87 P. 167. 

The justice’s record cannot be contradicted 
by a statement in the return or other evi- 
dence de hors the record. 

Griffith v. Justice Court, 35 U. 443; 100 P. 
10€4. 

Beck v. Lewis, 49 U. 368; 164 P. 480. 

McMillan v. Durand, 88 U. 274; 112 P. 807. 

On certiorari to review the overruling by a 
district court of defendant’s motion to dismiss 
on the ground that the city justice below was 
ousted of jurisdiction of the prosecution for 
sale of liquor by the filing of an affidavit of 
prejudice, so the district court itself was with- 
out jurisdiction on appeal, proceedings in a 
similar case against relator and his conviction 
and satisfaction of judgment against him could 
not be considered when in the instant case 
such proceedings were not pleaded as former 
jeopardy. 
= rae Ve istasudy Court, 43) Uy 499: 1362: 


WRIT WILL BE ISSUED TO REVIEW: 


Acts of a special board when exercising ju- 
dicial functions. 

Gilbert v. Bd. of P. and F. Com’rs, 11 U. 878; 
40 P. 264. 

Clark v. Bd. of P. and F. Com’rs, 11 U. 399; 


40 P. 269. 


Where a court in attachment proceedings 


makes a formal order of sale in pursuance of 
which a special execution is issued, a subse- 
quent order of the court recalling the execution 
though void. 

Newell v. District Court, 87 U. 418; 108 P. 
1121. 

Where a defendant answered in the justice‘s 
court and the justice proceeded to trial with- 
out first fixing a date and notifying the parties 
thereof, judgment so entered will be reviewed. 

Griffiths v. Justice’s Court, 35 U. 443; 100 P. 
1064. 

An order of the district court striking an 
abstract of the justice’s judgment docket from 
the records because justice’s court had no 
jurisdiction of the defendant, will be annulled. 

Lund v. Booth, 33 U. 341; 93 P. 987. 


IT WILL NOT BE ISSUED TO REVIEW: 


A judgment that has been performed and 
satisfied. 
Madsen v. Kenner, 4 U. 3; 4 P. 992. 


Interlocutory orders or rulings as to whether 
a service confers jurisdiction, or whether cer- 
tain conduct or statements of the person 
served, or his counsel in open court, constitute 
a general appearance. 

vee v. Commer. Natl. Bank, 38 U. 440; 112 
1a) feiiley, 

Void or default judgments from which there 
is an appeal. 

Saunders v. Sioux City Nursery Co., 6 U. 431; 
24 P. 532. 

Cereghino v. Third District Court, 8 U. 455; 
Somes OO 

But see Golding v. Jennings, 1 U. 135. | 

Ducheneau v. House, 4 U. 3638; 10 P. 427. 


Though the court may in its discretion issue 
the writ even though there is still opportunity 
for appeal. 

Rohwer v. Dist. Court, 41 U. 279; 125 P. 671. 

Herald-Republican Co. v. Lewis, 12 U. 188; 
129 P. 624. 

But on such review the court cannot inquire 
into irregularities of the proceedings or errors. 

Rohwer v. Dist. Court, 41 U. 2795 125 PB. 671. 


The action of the state board of equalization 
in apportioning to a county for taxation rail- 
road property claimed to be located in another 
county where application was not applied for 
until after the second Monday in August, the 
date on which apportionments were required 
to be. made, and the board did not clearly ex- 
ceed its powers of jurisdiction. 

Rich County v. Bailey, 47 U. 378; 154 P. 773. 


7378. (3631.) Application on affidavit by party interested. Notice. 


The application must be made on affidavit by the party beneficially interested, 
and the court or judge may require a notice of the application to be given to 
the adverse party, or may grant an order to show cause why it should fot be 
allowed, or may grant the writ without notice. 


Cal. C. Civ. P., § 1069. states a mere conclusion, and the proceedin 
An affidavit merely stating that the justice will be dismissed. : ¥ Se 


in rendering judgment exceeded his jurisdic- Griffiths v. Justice’ ‘ 
tion without specifying in what particular, 1064. ie 8 ORE a ec aa 


7379. (3632.) Writ, to whom directed. Return. The writ may be di- 
rected to the inferior tribunal, board, or officer, or to any other person having 
the custody of the record or proceedings to be certified. When directed to a 


tribunal, the clerk, if there be one, must return the writ with the transcript 
required. 
Cal. C. Civ. P., § 1070. 


7380. (3633.) Id. Contents of writ. The writ of review must com- 
mand the party to whom it is directed to certify fully to the court issuing 
the writ, at a specified time and place, a transcript of the record and proceed- 
ings, describing or referring to them with convenient certainty, that the same 
may be reviewed by the court, and requiring the party in the meantime to 


desist from further proceedings in the matter to be reviewed. 


CaleC wiv esas LOTde 

Extent of review, §§ 7383, 7384, and note. 

The only office of the writ of certiorari is to 
cause the record of the proceedings to be cer- 


7381. (3634.) Order may stay proceedings. 


tified from inferior to a Superior court. N 

t } : oth- 

ing outside of the record should i 
Hamilton v. Spiers, 2 U. 225. aves 


If a stay of proceedings 


be not intended, the words requiring the stay must be omitted from the writ; 
aioe 


a eer — 
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these words may be inserted or omitted, in the sound discretion of the court 
or judge, but if omitted, the power of the inferior court or officer is not sus- 
pended or the proceedings stayed. 

Cal. C. Civ. P., § 1072. 

7382. (3635.) Writ served as a summons. The writ must be served in 
the same manner as a summons in a civil action, except when otherwise ex- 
pressly directed by the court or judge. 

Cali. sOive &., ost LOTS Return may be ordered at any time, § 7413. 

7383. (3636.) Extent of review under writ. The review upon this writ 
cannot be extended further than to determine whether the inferior tribunal, 
board, or officer has regularly pursued the authority of such tribunal, board, 


or oineer. 
Cal. C. Civ. P., § 1074. 


7384. (3637.) Amendment of defective return. Hearing. Judgment. 
If the return of the writ be defective, the court or judge may order a further 


return to be made. 


When a full return has been made, the court must hear 


the parties, or such of them as may attend for that purpose, and may there- 


upon give judgment, either affirming, annulling, 


below. 


Cale] Ciys Bs 10%5: 

Under this and the. next preceding section, 
court may examine evidence and decide wheth- 
er proceedings of inferior tribunal were in 
accordance therewith and with the law. (Over- 
ruling Golding v. Jennings, 1 U. 185.) 

Gilbert: Vo bd, ot. Pecan’ 4 cConvrs, 411 -U: 
378; 40 P. 264. 

Supreme court, on certiorari, not limited to 
mere question whether trial court exceeded 
jurisdiction, but may review errors of law. 

Salt Lake City Water Co. v. Salt Lake City, 
24 U. 282; 67 P. 791. 

While, on certiorari to review a judgment, the 
question of the judge’s right to hold the office, 
whether by reason of the invalidity of the law 
under which he was chosen or appointed, or 
because of his want of the proper qualifica- 
tions, cannot be considered; the question 
whether the law under which he acts, and on 
which the validity of his acts depends, is un- 
constitutional rnay be considered. 

Mill v. Brown, 31 U. 473; 88 P. 609. 

The supreme court will, by certiorari, re- 
view thé action of the district court in cases 
appealed from justices’ courts only where the 
district court has acted without or has exceed- 
ed its jurisdiction. (Distinguishing Crooks vy. 
Dist. Courtaci ens. bo. P26 529,.and)Simith! vy. 
Dist. oe ao U. 164; 66 P. 1065.) 

Oo. 8. Rak Conv. Dist. Courtws0rU. Si: 
Soak: 360" 

Hansen v. Anderson, 21 U. 286; 61 P. 219. 


or modifying the proceedings 


Since the action of the district court in dis- 
missing an appeal from a justice’s court is 
final, and cannot be reviewed on appeal, nor on 
certiorari, the remedy is by mandamus where 
the court erroneously dismisses the appeal, for 
its act is a refusal to proceed further, so that 
if contrary to law the court may be required to 
proceed in accordance therewith. 

Hoffman v. Lewis, 31 U. 179; 87 P. 167. 

The record as returned by the justice im- 
ports verity, and is conclusive as to all matters 
required to be recorded, and as to such matters 
may not be aided or varied by anything de hors 
the record or by statements in the return; but 
where jurisdictional facts do not appear of 
record and are required to be made of record, 
evidence necessary to determine jurisdictional 
questions involved should be stated in the re- 
turn and certified to the reviewing court, and 
the return as to such facts is conclusive when 
made by the person before whom the proceed- 
ings took place, but where such facts set forth 
in return made by a person before whom the 
proceedings did not take place the return is 
not conclusive, and evidence aliunde the re- 
turn may be introduced, and when the return 
is made by a person before whom the proceed- 
ings did not take place, and he is unable to 
return as to certain matters, then the court 
may receive evidence. 

Griffiths v. Justice’s Court, 35 U. 443; 100 P. 
1064. 


7385. (3638.) Copy of judgment transmitted. A copy of the judemee 
signed by the clerk, must be transmitted to the inferior tribunal, board, or 
officer having the custody of the record or proceedings certified up. 


@aleCaClivs 25. 81076: 
When attorney’s fee taxed as costs, § 7416. 
Costs in special proceedings, § 7036, and note. 


7386. (3639.) Judgment roll. 


Costs not taxed against the justice. 
Hamilton v. Spiers, 2 U. 225 


A copy of the judgment, signed by the 


clerk, entered upon or attached to the writ and return, constitute the judg ; 


ment roll. 
Cal. C. Civ. P., § 1077. 


‘il 
\ [Tk 


an | 


Judgment roll, § 6867. 


CHAPTER 69. 
MANDAMUS. 


7390. (3640.) Mandamus or writ of mandate. The writ of mandamus 


may be denominated a writ of mandate. 


Cale Civeeb.. 8.1084, 


7391. (3641.) Jurisdiction. When writ granted. 


It may be issued by 


pny. eh - <2 ae i? 7, a | Oe) * +, 
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the supreme court, or by a district court or a judge thereof, to any inferior 
tribunal, corporation, board, or person, to compel the performance of an act 
which the law specially enjoins as a duty resulting from an office, trust, or 
station; or to compel the admission of a party to the use and enjoyment ofa 
right or office to which he is entitled and from which he is unlawfully pre- 
cluded by such inferior tribunal, corporation, board, or person. 


Wale. OL. bs, 8 L085*- . E 

Original jurisdiction in supreme and in dis- 
trict courts, Con. art. 8, secs. 4, 7 

Against county commissioners to compel ac- 
tion on irrigation district organization, § 3503. 

By public utility commission, § 4842. . 

Supreme court may issue against public utili- 
ty commission, § 4834. 

Supreme court may issue this writ. 

Maxwell v. Burton, 2 U. 595. 

Kendall v. Raybould, 13 U. 226; 44 P. 1034. 

But under the provisions of Con. art. 8, sec. 
4, the supreme court, and not a justice, may 
issue writs. 

Robinson v. District Court, 38 U. 379; 113 P. 
1026. 


There is a wide difference in the office of 
the two writs, mandamus and certiorari; the 
former is one of mandate, while the latter is 
one of review. 

Maxwell v. Burton, 2 U. 595. 

Where mandamus proceedings are pending 
to compel issuance of certificate of election, 
prohibition will not lie to prevent issuance of 
certificate to another. 

Page v. Utah Com., 11 U. 119; 39 P. 499. 


Where plaintiff obtained a judgment in a 
justice’s court and the defendant had it set 
aside by district court without a hearing, on 
the ground that the justice’s court had no jur- 
isdiction, plaintiff is entitled to costs in pro- 
ceedings to supreme court to obtain a writ of 
mandate to compel reinstatement against all 
defendants, except the district judge. 

Burt v. District Court, 39 U. 1; 114 P. 148. 


When the question presented to the supreme 
court turned upon the facts admitted by de- 
murrer in the district court, and the only 
question is whether upon such facts the judg- 
ment of the district court should not have been 
in favor of the applicant, the defendant may 
not for the first time deny the truth of the 
facts in the supreme court. 

Ketchum Coal Co. v. Christensen, 48 U. 214; 


MANDAMUS LIES: 

To compel proper board to canvass election 
returns. 

Lyman v. Martin, 2 U. 136. 

To compel a canvassing board to issue a 
certificate of election. 

Page v. Utah Com., 11 U. 119; 39 P. 499. 

To compel county officer to pay over fees. 

Richards v. Stanton, 14 U. 180; 46 P. 1109. 

To compel city auditor to draw warrant on 
treasurer to pay salary of a city officer. 

Kendall v. Raybould, 13 U. 226; 44 P. 1034. 

Pratt v. Swan, 16 U. 483; 52 P. 1092. 

Everill v. Swan, 17 U. 514; 55 P. 68. 

Everill v.. Swan, 20 U. 56; 57 P. 716. 

Moreton v. Swan, 20 U. 79; 57 P. 718. 


Each occupant of the office of territorial 
statistician was entitled to writ to compel the 
issuance of a warrant for the amount due him 
for services. 

Bache v. Richards, 15 U. 477; 49 P. 532. 

To compel executor to pay inheritance tax. 

Dixon v. Ricketts, 26 U. 215; 72 P. 947, 

To compel approval of an official bond by 
county treasurer. 

Brown v. Atkin, 1 U. 277. 

To compel a county court to pass upon and 
allow proper bills against the county where 
oe was no statute allowing a county to be 
sued. 

Taylor v. County Court of S. L. Co., 2 U. 405. 

To control the performance of a ministerial 
or of a judicial act. 


To compel officer, having levied execution 
upon more property than sufficient, to release 
excess. 

Metz v. Schweitzer, 8 U. 184; 30 P. 683. 

Mandamus, not execution, is proper when a 
county refuses to make payment of a judg- 
ment. 

Emery Co. v. Burreson, 14 U. 328; 47 P. 91. 


To compel a city to levy a tax for the pur- 
pose of paying a judgment. 

Shepard v. Kaysville City, 16 U. 340; 52 P. 
592. 

To compel board to audit a claim admitted 
to be just and to belong to class mentioned 
in § 2501. 

Thoreson v. State Bd.-Ex., 19 U. 18; 57 P. 
Ds 

To a mayor to compel him to sign a warrant 
for an officer’s salary. 

Henriod v. Church, 51 U. —; 172 P. 701. 

On the petition of the industrial commission 
to force an employer to comply with the in- 
dustrial commission act. 


The Industrial Com. of Utah v. Daly Mining 


Cosy bl Us —— eels 

To compel the school board to issue certifi- 
eate of election to the candidate who, the 
returns show, received the plurality of votes, 
though the tally sheets show a smaller number 
of votes cast than was shown by the certified 
returns. > 

Rich v. Henderson, 49 U. 258; 162 P. 621. 

To compel a carrier not to discriminate 
against a person and to receive him at a place 
where it receives others. 

Skeen v.-Ogden R. T. Co., 38 U. 242; 112 P. 
120. 

To compel the enforcement of official action 
by the state board of examiners. 

Davis v. Cutler et al, 34 U. 992595 P1071; 

Davis v. Edwards, 33 U. 248; 93 P. 720. 

To enforce a stockholder’s right to inspect 
corporate books and records. 

Kimball _v. Dern, 39 U. 181; 116 P. 28. 


But where stockholder demands inspection of 
the corporate books from a bad motive or at 
a time or in a manner which unnecessarily in- 
terferes with the corporate offices, the exercise 
of the right will not be enforced by the court. 

Clawson v. Clayton, 33 U. 266; 93 P. 729. 

To compel the court to enter final judgment 
as of. the date of final submission, when six 
months have elapsed and the court held neither 
party was entitled to a divorce. : 

Benson v. Ritchie, 44 U. 59; 138 P. 136. : 

To compel trustees of an irrigation district 
to assume management of the whole district. 

Harris v. Tarbet, 19 Ui. 328; 57 PB. 33. 


It was not a good.objection to mandamus 
that the salary had already been paid to a 
person now out of office, who had claimed such 
salary as an officer de facto, and that, the title 
to the office being involved, quo warranto was 
the proper remedy. 

Williams v. Clayton, 6 U. 86; 21 P. 398. 


An alleged de facto officer out of office when 
the mandamus was instituted is not a neces- 
=e party, since payment to him is no defense. 


Mandamus is the appropriate remedy to re- 
store a de jure officer to his office; and it is not 
necessary to resort to quo warranto even 
though the office be in possession of another. 
ee Vv. B. 0f Pe b. Com rs bee ies 


Officer not allowed to plead unconstitution- 
ality of statute. Where statute requires an 
officer to perform a ministerial act, he will not 
be permitted in mandamus proceeding to plead 
in justification of non-performance that the 
act would violate the constitution. (On re- 
hearing, 21 U. 187; 60 P. 982.) 


re eee Vv. Stater Bay Hix. soe Cil sea aiares 


_ Where the ordinance provided that on any 
instalment, or the interest, not being paid on 
date due, the whole amount of the special tax 
unpaid at the time the instalment and interest 
are due, shall become due and payable, and 
providing for sale ‘of all the property upon 
yoeh tie spectal Ror is delinquent, mandamus 
compel ci r 
Se p y treasurer to enforce such 


Stinson v. Godbe, 48 U. 444; 160 P. 280. 


ee 
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MANDAMUS DOES NOT LIE: 


To compel outgoing sheriff to deliver to his 
successor property held under writ of attach- 
ment. 

Lynch v. Lee, 1 U. 271. 

To undo an act already done. 

Maxweil v. Burton, 2 U. 5y5. 

To direct, how the discretionary power vest- 
ed in the state board of land commissioners 
shall be exercised. 

Miles v. Wells, 22 U. 55; 61 P. 534. 

To review the dissolution of an attachment. 
ree L. Griffin Co. v. Howell, 38 U. 357; 113 P. 

‘W here salary of a public officer has been 
fixed at a definite sum, no other appropriation 
is required, and application for writ of man- 
damus to compel special appropriation for a 
fixed salary must be denied. 

Silvey v. Boyle, 20 U. 205; 57 P. 880. 

To compel a city to connect school property 
with the public sewer, it being exempt from 
the payment of sewer tax. 

State v. McGonigal, 388 U. 277; 112 P. 401. 

To compel county commissioners to issue 
a liquor license where it is shown that the 
applicant has constantly disobeyed the law. 

Smythe v. Butters, 38 U. 151; 112 P. 804. 

_To compel the state engineer to grant the 
right to perfect an irrigation ditch so as to 
avoid waste of water by seepage, and to permit 
the applicant to use the water saved. ~ 

Tanner v. Beers, 49 U. 536; 165 P. 465. 

To compel reinstatement of an _ expelled 
member of a trade association where, owing to 
nonresidence of defendants, the decree could 
not be enforced. 
sees v. Amalgamated Ass’n, 50 U. —; 167 P. 

The action of public officer which requires 
the exercise of discretion will not be reviewed 
by mandamus unless he is guilty of clear and 
wilful disregard of duty, or acts capriciously, 
or with partiality, and unless it is clearly his 
duty to act as requested. 

Bishop v. Morehouse, 38 U. 234; 112 P. 169. 

The statutes and ordinance do not impose 
upon the city treasurer the power and duty 
to sell assessed property upon delinquency of 
an instalment before the whole tax is due and 
delinquent, with sufficient certainty to justify 
the direction of such action by the treasurer 
by mandamus. 

Stinson v. Godbe, 46 U. 468; 150 P. 967. 

Mandamus will lie only where a board or 
officer has refused to act, and not after action 
to reverse or review the judgment or discretion 
of the board or Officer. 

Civic Fed. v. S. L. County, 22 U. 6; 61 P. 222. 

Where board of county commissioners has re- 
jected a claim against the county, suit on the 
claim and not mandamus is the proper remedy. 

Civic Fed. v. S. L. Co., 22 U. 6; 61 P. 222. 

Toronto Vers. . ds ©O:,, 107 Ul. 410237 P._b87: 

To authorize mandamus against a public 
officer, relator must show a clear right to the 
performance of the. act demanded with a cor- 
responding duty upon the officer to perform it 
and the act of a public officer which requires 
the exercise of discretion will not be reviewed 
by mandamus unless he is guilty of a clear 
and wilful disregard of duty or acts capricious- 
ly or with partiality. 

Bishop v. Morehouse, 388 U. 234; 112 P. 169. 

But an officer, though acting ministerially, 
may attack a statute directing him to act as 
unconstitutional and justify his refusal in a 
mandamus proceedings on that ground, and 
where he has performed an act in accordance 
with the particular law, mandamus is not 
maintainable to compel him to undo what he 
has done because the law is unconstitutional. 

State v. Candland, 36 U. 406; 104 P. 285. 


Where a mining company incorrectly re- 
ported to state board of equalization the gross 
yield of certain mines as located in Utah coun- 
ty, when they were largely located in plaintiff 
county, and under such reports the assessed 
valuation apportioned Utah county the plaintiff 
after such apportionment and rate of taxation 
had been fixed in accordance therewith and all 
levies had been computed, could not maintain 
mandamus to compel the state board of equal- 
ization to grant a hearing and reapportion the 
assessed value of such mining property to 
plaintiff county. 

Juab County v. Bailey, 44 U. 377; 140 P. 764. 
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Where it was instituted to compel county 
officers to correct an assessment where it 
was not instituted until the 25th of August 
after the assessment had been completed and 
the taxes equalized, the rate established, the 
funds apportioned and the assessment roll 
passed entirely beyond the control of each 
party defendant to the proceedings. 

Ririe v. Randolph, 51 U. —; 169 P. 941. 


LIES TO LOWER COURT: 


To compel referee to settle statement on 
motion for new trial in a proper case. 

Whitmore v. Harris, 10 U. 259; 37 P. 464. 

To grant a jury trial in an action at law, on 
demand duly made. 

State v. Hart, 26 U. 229; 72 P. 938. 

State v. Cherry, 22 U. 1; 60 P. 1103. 

To order a justice of the peace to try a case 
where plaintiff refuses to deposit the fees of 
jurors summoned at instance of defendant, 
though he may have entered a judgment of 
dismissal. 

People v. Van Tassel, 13 U. 9; 43 P. 625. 

To compel obedience to remittitur. 

State v. Norrell, 17 U. 8; 53 P. 610. 

To compel an inferior court to act on matters 
within the jurisdiction of which it has erron- 
eously refused to assume jurisdiction. 

State v. Hart, 19 U. 488; 57 PB. 415. 

Hoffman v. Lewis, 31 U. 179; 87 P. 167. 

Since the action of the district court in dis- 
missing an appeal from a justice’s court is 
final, and cannot be reviewed on appeal, nor 
on certiorari, the remedy is by mandamus 
where the court erroneously dismisses the ap- 


peal. 
Hoffman v. Lewis, 31 U. 179; 87 P. 167. 
Christensen v. Christensen, 51 U. —; 173 
P. 383. 


To require the clerk of city court to enter 
a default judgment, where proper, notwith- 
standing that the judge of the court directed 
him to enter no such judgment. 

Utah Ass’n Credit Men v. bowsnan, 38 U. 326; 
dA'3 P63) , 

To reinstate a case where the court erron- 
eously dismissed appeal because non-resident 
bond for costs had not been filed. 

Douglas v. District Court S. L. County, 45 U. 
486; 146 P. 562. 

To compel the court to try the case, where 
it has jurisdiction of the subject matter and 
the person. 

Neilson v. 3rd Dist. Court, 36 U. 223; 102 P. 
868. 

To proceed in a case of which it has acquired 
jurisdiction by appeal from the municipal 
court. 

Griffin Co. v. Howell, 38 U. 357; 113 P. 326. 

To enforce its judgment in condemnation 
proceedings granting the plaintiff possession of 
certain strip of ground. 

Ketchum Coal Co. v. Christensen, 48 U. 214; 
159 se. 541. 

To compel a court to proceed when, through 
mere mistake of law, it declined to take juris- 
diction, and for that reason refused to proceed 
to try the case or hear and determine the is- 
sues therein, or where it has made findings, to 
enter final judgment. 

Ketchum Coal Co. v. District Court, 48 U. 
342; 159 PB. 737. 

Where the court wrongfully elects for a 
party which action he must prosecute, to com- 
pel it to proceed with the action which the 
applicant elects to prosecute. 

Dorsett v. Morse, 36 U. 362; 103 P. 969. 

Where a judge imposes an unwarranted con- 
dition upon the mortgagor of his giving a bond, 
before according him the remedy granted by 
§ 1538, he may be compelled by mandamus to 
proceed with the case. 

Watts v. Greenwood, 49 U. 118; 162 P. 72. 

Where a district court sets aside a justice 
court judgment on the ground it had no juris- 
diction, mandamus lies to reinstate the jus- 
tice’s judgment, if it had jurisdiction. 

Burk verbist.) Court, 39°. Ls 1147 Pi 438 

Where district court wrongfully refuses to 
take jurisdiction of an appeal of a case be- 
cause the complaint in the justice’s court did 
not comply with provisions of § 7447. 

Coffee & Spice Co. v. District Court, 44 U. 
411; 140 PB. 666. 
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DOES NOT LIE TO LOWER COURT: 


Where right of appeal exists, unless the in- 
terest of justice requires the interposition of 
the power. 

State v. Booth, 21 U. 88; 59 P. 553. 

To reinstate an appeal from the city court 
for failure of bondsmen to justify where the 
right of such reinstatement is not entirely 
clear, since there is adequate remedy by ap- 
peal. 

Kyrimes v. Kyrimes, 45 U. 168; 143 P. 232. 

To reinstate an appeal where notice of the 
judgment was given informally by letter and 
appeal was not taken within thirty days from 
that time. 

Tooele Meat & Stor. Co. v. Morse, 43 U. 515; 
PSE: Py 965. 

To correct its record which recites the grant- 
ing of a motion by the district attorney to dis- 
miss a criminal action and discharging accused 


7392. (3642.) Issued when ordinary remedy inadequate. 


from custody so as to recite that merely the in- 
formation, not the action, was dismissed. 

Barnes v. Second District Court, 36 U. 396; 
104 P. 282. ) 

Where defendant had been convicted of man- 
slaughter, and upon his motion the trial court 
had indefinitely suspended sentence; held, in 
an action in mandamus against the successor 
of the trial judge to compel him to sentence 
defendant, that it would be presumed that the 
trial judge intended to impose only a nominal 
punishment, and that mandamus would not 
issue to compel his successor to sentence de- 
fendant. 

People v. Blackburn, 6 U. 347; 28 P. 759. 

Where the court dismisses an appeal be- 
cause failure of sureties on appeal bond to 
justify in time specified, or refuses to rein- 
state the appeal on motion, unless the court 
acted capriciously or arbitrarily. 

Kyrimes v. Kyrimes, 45 U. 168; 143 P. 232. 


Affidavit. 


This writ must be issued in all cases where there is not a plain, speedy, and 
adequate remedy in the ordinary course of law. It must be issued upon affh- 
davit, on the application of the party beneficially interested. 


ale Ca Civ. 2,25 L086: 

Mandamus is a civil remedy having all the 
qualities and attributes of a civil action, and 
sufficiency of the pleadings therein must be 
determined by the same rules as in civil ac- 
tions. 

Lyman v. Martin, 2 U. 136. 


Chamberlain v. Warburton, 1 U. 267. 

It is no objection to an action in mandamus 
that the plaintiff had a plain, speedy, and ade- 
quate remedy against a third party. The reme- 
dy must be against the defendant in man- 
damus, and not against a third person. 

Williams vy. Clayton, 6 U. 86; 21 P. 398. 


7393. (3643.) Alternative or peremptory. Forms. The writ may be 


either alternative or peremptory. The alternative writ must state generally 
the allegation against the party to whom it is directed, and command such 
party, immediately after the receipt of the writ, or at some other specified 
time, to do the act required to be performed, or to show cause before the 
court, at a specified time and place, why he has not done so. The peremptory 
writ must be in a similar form, except that the words requiring the party to 
show cause why he has not done as commanded must be omitted and a return 
day inserted. 
CaliCs Civ. Ps §- 1087. Return may be ordered at any time, § 7413. 


7394. (3644.) Alternative issued without notice. Peremptory. Notice. 
Default. When the application to the court or judge is made without notice 
to the adverse party, and the writ be allowed, the alternative must be first is- 
sued; but if the application be upon due notice and the writ be allowed, the 
peremptory may be issued in the first instance. The notice of the application, 
when given, must be at least ten days unless the court or judge shall order.a 
shorter notice. The writ cannot be granted by default. The case must be 


heard by the court whether the adverse party appear or not. 
Cal. C. Civ. P., § 1088*. 


_ 7395. (3645.) Answer. Verification. On the return day of the alterna- 
tive, or the day on which the application for the writ is noticed (or such fur- 
ther day as the court may allow), the party on whom the writ or notice has 
been served may show cause by answer under oath, made in the same manner 


as an answer to a complaint in a civil action. 


Calee. Civ. P:; § 1089*: An answer may be filed with a demurrer 


without waiving the demurrer. 
Davis v. Edwards, 33 U. 243; 93 P. 720. 


7396. (3646.) Issue of fact may be tried by jury. Damages. If an an- 
swer be made which raises a question as to a matter of fact essential to the 
determination of the motion, and affecting the substantial rights of the 
parties, and upon the supposed truth of the allegation of which the applica- 
tion for the writ is based, the court may, in its discretion, order the ques- 
tion to be tried before a jury, and postpone the argument until such trial can 


be had, and, if the proceedings are pending in the supreme court, the verdict 


certified to that court. The order for trial may also direct the jury to assess 
any damages which the applicant may have sustained, in case they find for 


him. If the order for trial is issued from the supreme court, it must designate | 


the county in which the same shall be had. 
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Cal. C. Civ. P., § 1090*. B 
Special issues may be tried by jury, § 6444. 
What issues triable by a jury, § 6781. 


CIVIL PROCEDURE—MANDAMUS. 1467 


This section does not abrogate party’s con- 
stitutional right to a jury trial in a proper case. 
Chamberlain v. Warburton, 1 U. 267. 


7397. (3647.) Sufficiency of answer. Denial. Avoidance. On the trial 
the applicant is not precluded by the answer from any valid objection to its 


sufficiency, and may countervail it by proof, either in direct denial or by way 
of avoidance. 


Cals Cy -Civa Ps) $1091. 


7398. (3648.) Motion for new trial, where made. The motion for a 

new trial must be made in the court in which the issue of fact is tried. 
CalnG. Cly, P.)§ 1092, 

7399. (3649.) When application pending in supreme court, verdict 
transmitted. Argument. If no notice of a motion for a new trial be given, 
or, if given, the motion be denied, if the application for the writ is pending in 
the supreme court, the clerk of the district court must within five days trans- 
mit to the supreme court a certified copy of the verdict attached to the order 
of trial; after which either party may bring on the argument of the applica- 
tion in the court in which it is pending upon reasonable notice to the adverse 
party. 

Cal. C. Civ. P., § 1093*, 

7400. (3650.) Proceedings upon default, demurrer, or immaterial an- 
swer. If no answer be made, the case must be heard on the papers of the 
applicant. If the answer raises only questions of law, or puts in issue imma- 
terial statements not affecting the substantial rights of the parties, the court 
must proceed to hear or fix a day for hearing the argument of the case. 

Cal. C. Civ. P., § 1094. 

7401. (3651.) Applicant may recover damages and costs. Execution. 
Peremptory writ. If judgment be given for the applicant, he may recover 
the damages which he has sustained, as found by the jury, or as may be de- 
termined by the court or referees, upon a reference to be ordered, together 
with costs; and for such damages and costs an execution may issue, and a 
peremptory mandate must also be awarded without delay. 


CakiCa Clive ©... 8 1095: 

Costs in special proceeding allowed as of 
course, § 7036. 

Where issuance of mandamus to compel 
referee to settle statement on motion for a 
new trial was resisted by the successful party, 
costs will be awarded against him instead of 
the referee. 

Whitmore v. Harris, 10 U. 259; 37 P. 464. 


Where court commissioner refuses in good 
faith to pay fees of a witness, costs will not be 
awarded against him. 

People v. Pyper, 6 U. 160; 21 P. 722. 

Mandamus to compel the canvassing board 
to issue a certificate of election is a special 
proceeding hereunder, so as to entitle plain- 
tiff on a judgment in his favor to an allowance 
for costs, as of course. 


Page vz Utah Com., 11, U. 119; 39) BP. 499° 
7402. (3652.) Writ served as a summons. The writ must be served 
in the same manner as a summons in a civil action, except when otherwise 
expressly directed by order of the court. Service upon a majority of the 
members of any board or body is service upon the board or body, whether at 


the time of the service the board or body was in session or not. 


Cal: Civ-eE-, 8) 1096. equivalent to personal service. 
Service on person not less than fourteen People, ex rel. Jones v. House, 4 U. 382; 10 P. 
years of age at defendant’s usual residence is 3 


7403. (3653.) Refusal to obey writ. Fine. Imprisonment. When a 
peremptory mandate has been issued and directed to any inferior tribunal, 
corporation, board, or person, if it appear to the court that any member of 
such tribunal, corporation, board, or person upon whom the writ has been 
personally served has, without just excuse, refused or neglected to obey the 
same, the court may, upon motion, impose a fine not exceeding $500. In case 
of persistence in a refusal of obedience, the court may order the party to be 
imprisoned until the writ is obeyed, and may make any orders necessary and 
proper for the complete enforcement of the writ. 

Cal. C. Civ. P., § 1097*. 
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CHAPTER 70. 
PROHIBITION. 


7407. (3654.) Prohibition counterpart of mandamus. 


Defined. The 


writ of prohibition is the counterpart of the writ of mandate. It arrests the 
proceedings of any tribunal, corporation, board, or person, whether exercising 
functions judicial or ministerial, when such proceedings are without or in ex- 
cess of the jurisdiction of such tribunal, corporation, board, or person. 


GalwOo Civa e.; § 1102. : 

Does not lie to public utility commission, § 
4834. 

A writ of prohibition could not issue at 
common law to arrest the doing of a minis- 
terial act, but sec. 6 of the Organic Act, and, 
in pursuance of that authority, this section, 
have provided for the issuance of such writs to 
arrest the doing of ministerial acts. 

People, ex rel. Ducheneau v. House, 4 U. 369; 
10 P. 838 oe 

The issuance of a writ of prohibition by the 
supreme court of the territory of Utah, ar- 
resting proceedings already commenced in an 
inferior court, is in aid of the appellate juris- 


7408. 


(3655.) By whom and when issued. Affidavit. 


diction of the supreme court, and within its 
authority. _ 

People, ex rel. Yearian v. Spiers, 4 U. 385; 10 
P. 609; 11 P. 509. 

See People v. Dougias, 5 U. 283; 14 P. 801. 

The power conferred on the court by Con. 
art. 8, secs, 4 and 7, to issue writs of prohibi- 
tion, etc., cannot be enlarged or abridged by 
the legislature, and the district court in revew- 
ing on prohibition the ruling of the justice’s 
eourt cannot try a matter de novo, but the 
inquiry must be confined to a review of the 
proceedings before the justice. 

Robinson v. Durand, 36 U. 95; 104 P. 760. 


It may be issued 


by the supreme court, or by a district court or a judge thereof, to an inferior 
tribunal, or to a corporation, board, or person, in all cases where there is not 


a plain, speedy, and adequate remedy in the ordinary course of law. 


Ihe ae 


issued upon affidavit, on the application of the-person beneficially interested. 


Gale. Civ, bP: 8 L103*: 
Original jurisdiction in supreme and in dis- 
trict courts, Con. art. 8, secs, 4, T. 


PROHIBITION LIES: 


Where a justice of the peace has tried a case 
of which he has no jurisdiction, although there 
would be an appeal. 

Ducheneau v. House, 4 U. 363; 10 P. 838. 

To arrest the proceedings of an inferior 
tribunal when it is acting without or in excess 
of its jurisdiction, and there is no plain, 
speedy, and adequate remedy in the ordinary 
course of law. 

Yearian v. Spiers, 4 U. 482; 10 P. 609; 11 P. 


09. 
See People v. Douglass, 5 U. 283; 14 P. 801. 


To arrest proceedings of the United States 
commissioners to punish for contempt acts 
which are not such. y 

People v. Carrington, 5 U. 531; 17 P. 735. 

To arrest further proceedings, subject to the 
right of the court to permit appellant to sup- 
ply the defect of proof of service, where the 
transcript on an appeal from the justice’s 
court does not show service of notice of appeal. 

State v. Third District Court, 36 U. 267; 103 
P. 261. 


Where a defendant moves to set aside a 
justice court judgment and then more than 
thirty days thereafter attempts to give notice 
of appeal, the district court is without juris- 
diction. 

Grant v. Dist. Court, 38 U. 188; 110 P. 981. 


Before the amendment to § 7514, where no- 
tice of appeal was not filed before served, or 
on the same date, against the district court 
hearing the appeal. 

Walton v. Dist. Court, 36 U. 502; 105 P. 105. 


Where the district court is about to proceed 
with the trial on an accusation against the 
county attorney for his removal under § 8639 
which alleges acts not prohibited, the court 
being without jurisdiction, it may be prohibited 
from proceeding. 

Parker v. Morgan, 48 U. 405; 160 P. 764. 


Where the transcript on an appeal from the 
justice’s court is defective in not showing 
service of notice of appeal, the remedy of the 
successful party in the justice court, is by 
prohibition to arrest further proceedings, sub- 
ject to the right of the court to permit ap- 
pellanit to supply the defect of proof of sery- 
ice. 

State v. Dist. Court, 36 U. 267; 103 P. 261. 


PROHIBITION DOES NOT LIE: 

When there is a plain, speedy, and adequate 
remedy at law. 

Ducheneau v. Ireland, 5 U. 108; 13 P. 87. 

People v. Hills, 5 U. 410; 16 P. 405. 

To restrain officer from enforcing an exe- 
cution regular on its face, based on judgment 
regular on its face, though really void. Rem- 
edy is motion to quash execution. 

Ducheneau v. Ireland, 5 U. 108; 13 P. 87. 

Where mandamus by plaintiff is pending 
to compel the issuance of a certificate of elec- 
tion to prevent the issuance of a certificate 
to another person. 

Page v. Letcher, 11 U. 134; 39 P. 502. 

When the thing sought to be prevented is 
already done. 

Brooks v. Warren, 5 U. 89; 12 P. 659. 

See Maxwell v. Burton, 2 U. 595. 

Where defendant had right of appeal and 
the time in which garnishee could appeal had 
not expired at the time for application for writ 
of prohibition, the applicants had an adequate 
remedy at law 
ues M. Co. v. McMaster, 19 U. 177; 56 

Where §§ 8682, 8688 have not been com- 
plied with, defendant’s remedy, on being re- 
fused relief by the trial court, is by appeal. 

Brown v. Dist. Court, 27 U. 336: 75 P. 739. 

As a general rule where there is available 
to the applicant another plain, speedy, or ade- 
quate remedy in the ordinary course of law, 
either by appeal, writ of error, writ of re- 
view, certiorari, injunction, or other proceed- 
ing appropriate to the relief. 

Campbell v. Durand, 39 U. 118; 115 P. 986. 

Where a justice’s court retained jurisdiction 
of the action, notwithstanding the uncontra- 
dicted affidavit of the defendant, averring his 
nonresidence and that he had not contracted 


' to pay the obligation sued on in the precinct, 


and rendered judgment for plaintiff, the de- 


fendant’s remedy was by appeal, certiorari, or 
ita Gace 


_ In advance of trial in city court, where valid- 
ity of a statute or ordinance is involved. 
Carrigan v. Bowman, 40 U. 91; 119 P. 1037. 
To restrain county commissioners from ap- 
pointing a justice of the peace under a law 
claimed to be invalid after the commissioners 
have made the appointment. 
Martineau v. Crabbe, 46 U. 327; 150 P. 301. 
To restrain _the court from hearing garnish- 
ment proceedings claimed to have been mali- 
ciously instituted. 


Board of Home Missi 
516: 101 P. 581 ssions v. Maughan, 35 U. 
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7409. (3656.) Alternative or peremptory. Forms of. The writ must 
be either alternative or peremptory. The alternative writ must state gener- 
ally the allegation against the party to whom it is directed, and command such 
party to desist or refrain from further proceedings in the action or matter 
specified therein, until the further order of the court or judge from which it 
is issued, and to show cause before such court, at a specified time and place, 
why such party should not be absolutely restrained from any further pro- 
ceedings in such action or matter. The peremptory writ must be in a sim- 
ilar form, except that the words requiring the party to show cause why he 


should not be absolutely restrained, etc., must be omitted, and a return day 
inserted. 


Cale Ca Civ. PP. $1104. ; Length of time between service and hearing 
Return ordered at any time, § 7413. is discretionary with the court. 
When attorney’s fees as costs, § 7416. People, ex rel. Jones v. House, 4 U. 382; 10 P. 


Where costs were taxed against the justice. 843. 
Ducheneau vy. House, 4 U. 369; 10 P. 838. 


7410. (3657.) Certain provisions of previous chapter applicable. The 
provisions of §§ 7394-7403, both inclusive, of the next preceding chapter, apply 
to the proceedings for writ of prohibition. 

Cal. C. Civ. P., § 1105*. 


CHAPTER 71. 


GENERAL PROVISIONS AS TO CERTIORARI, MANDAMUS, AND 
PROHIBITION. 


7413. (3658.) Court may order return and hearing at any time. Writs 
of certiorari, mandamus, and prohibition may, in the discretion of the court 
or judge issuing the writ, be made returnable and a hearing thereon be had 
‘at any time. 

Carr C. Cive, PP § ALO8*. Applied in Brown v. Atkin, 1 U. 277. 

7414. (3659.) Civil procedure applicable. Exception. Except as other- 
‘wise provided in the three chapters next preceding, the provisions of this 
code relative to civil actions in the district court are applicable to and con- 
stitute the rules of practice in the proceedings mentioned in those chapters. 

Cal. C. Civ. P., § 1109. 

7415. (3660.) Id. New trials and appeals. The provisions of this code 
relative to new trials in, and appeals from, the district court, except so far as 
they are inconsistent with the provisions of the three chapters next preceding, 
apply to the proceedings mentioned in those chapters. 


CalesCwCives E.. S$). Ui10%- of proceeding originally commenced in su- 

Motions and judgments, § 73875. ; preme court. 

This section authorizes motion for new trial Yearian v. Spiers, 4 U. 385; 11 P. 509; 10) PB: 
609. 


7416. (3660x.) Attorney’s fees to be taxed as costs. In any action 
brought to review, by certiorari or prohibition, any judgment, order, or pro- 
ceeding of any justice of the peace in this state, the successful party shall be 
entitled to recover a reasonable attorney’s fee, to be fixed by the court, not to 
exceed $25, to be taxed as costs in such action. 7S /- 

Costs in special proceedings allowed as of course, § 7036, and note. 


CHAPTER 72. 
VOLUNTARY DISSOLUTION OF CORPORATIONS. 


7418. (3661.) Corporation may be dissolved upon its application. A 
corporation may be dissolved by the district court of the county where its 
office or principal place of business is situated, upon its voluntary application 
for that purpose. 


Paton 
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the corporate property of a corporation to arte wf 


Gotant Sao heal: irrigation company trustee, for the purpose of paying its debts, 
§ ee ety eS es ye does not, per se, work a dissolution of the cor-_ - 
eiv ay appointed, §§ 6764, 6765. oration. 
eae ect timers 3 4 Weyeth H. & M. Co. v. James-Spencer-B. 


Dissolution by act of directors, note to § 868. 
The mere transfer, by deed of assignment, of Co., 15 U. 110; 47 P. 604. 


7419. (3662.) Application, contents of. The application must be in 


writing, and must set forth: 
1. That, at a meeting of the stockholders or members called for that 


purpose, the dissolution of the corporation was resolved upon by a two-thirds 


vote of all the stockholders or members; 
2. That all claims and demands against the corporation have been satis- 


fied and discharged. 


GalreOn Oliva Eon ease vent dissolution in accord with the will of the 
The minority of the shareholders cannot pre- majority. 


Geddes v. Anaconda Mine, 245 Fed. 226. 

7420. (3663.) Id. By whom made. Verification. The application must 
be made by or in behalf of the board of directors, or, should the board decline 
to make the same, by any stockholder, and must be verified in the same man- 
ner as a complaint in a civil action. 

Cal. C. Civ. P., § 1229*. 

7421. (3664.) Order to file application. Notice by publication. If the 
judge is satisfied that the application is in conformity with this chapter, he 
must order it to be filed with the clerk, and that the clerk give not less than 
thirty nor more than fifty days’ notice of the application, by publication in 
some newspaper having general circulation in the county. 

Cal. C. Civ. P., § 1230*. 

7422. (3665.) Objections to application. At any time before the ex- 
piration of the time of publication, any person may file his objections to the 
application. 

Cal. C. Civ. P., § 1281. 

7423. (3666.) Hearing and notice to objectors. Decree. After the 
time of publication has expired, the court may, upon five days’ notice to the 
persons who have filed objections, or without further notice, if no objections 
have been filed, proceed to hear and determine the application; and, if all the 
statements therein made are shown to be true, must declare the corporation 
dissolved. 

Cal. C. Civ. P., § 1232. 

7424. (3667.) Judgment roll. Appeal. The application, notices, proof 
of publication, objections, if any, and declaration of dissolution constitute the 
judgment roll; and from the judgment an appeal may be taken as from judg- 
ments in other civil actions. 


Cal. C. Civ. P., § 1233. . 
Involuntary dissolution, time to wind up affairs, §§ 868, 870. 


CHAPTER 73. 
JUSTICES’ COURTS—PLACE OF TRIAL. 


_ 4426. (3668.) Where actions commenced, and tried. Actions in jus- 
tices’ courts must be commenced, and, subject to the right to change the place 
of trial as in this chapter provided, must be tried: 

day Tf there is no justice’s court for the precinct or city in which the 
defendant resides,—in any city or precinct of the county in which he resides; 
__ 4. When two or more persons are jointly or jointly and severally bound 
in any debt or contract, or otherwise jointly liable in the same action, and re- 
side in different precincts or different cities of the same county, or in different 
es in the precinct or city in which any of the persons liable may re- 

3. In cases of injury to the person or property —j inact ity. ae 
where the injury was committed or where the ielotinee ce ie coe a 
‘ d 
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4. If for forcible entry, forcible detainer, unlawful detainer, or for the 
foreclosure or enforcement of a lien upon personal property,—in the precinct 
or city in which the property or some part thereof is situated, or, if there is 
no justice’s court for such precinct or city, in any other precinct or city in 


the county ; 


Sevlt; for. the recovery of personal property, or the value thereof, or 
damages for taking or retaining the same,—in the precinct or city in which 
the property may be found, or in which the property was taken, or in which 


the defendant resides ; 


6. When the defendant is a non-resident of the county,—in any precinct 


or city wherein he may be found; 


7. When the defendant is a non-resident of the state,—in any precinct 


or city in the state; 


8. When a person has contracted to perform an obligation at a particular 
place and resides in another county, precinct, or city,—in the precinct or city 
in which such obligation is to be performed, or in which he resides; 

9. When the parties voluntarily appear and plead without summons,— 


in any precinct or city in the state; 


10. In all other cases,—in the precinct or city in which the defendant 


resides. 


Cal. €. Civ. P., § 832". 

Jurisdiction of justices of the peace, Con. art. 
8, sec. 8; §§ 1790-1794. 

Place of holding court, § 1790, and note. 


Action commenced by filing complaint, § 7435. 


Commencing action in wrong precinct a mis- 
demeanor, § 8510. 


Dismissal of action brought in wrong pre- 
cinct, § 7491, and note. 


Where complaint not verified or does not 
truthfully recite jurisdictional facts, judgment 
void and subject to attack on appeal, prohibi- 
tion, or certiorari, § 7448. 


Due bills payable generally issued in a cer- 
tain precinct for work done there are not 
thereby made payable therein so as to per- 
mit an action upon them to be brought in the 
precinct where executed; suit must be brought 
where debtor resides. 

Klopenstein v. Woolf, 3 U. 426; 4 P. 227. 

Under § 3595, C. L. 1888, providing for the 
dismissal of an actioin without prejudice when 
it is objected to at the trial and appears by the 
evidence that the action is brought in the 
wrong county, precinct, or city, a defendant 
need not specially appear to move for such dis- 


7427. 
diction. Penalty. 


missal, but may object by answer and prove 
the facts on the trial. 
See City H. Co. v. Neilson, 10 U. 27; 36 

. Ole 

A general appearance and answer waives 
all objection, though the action was brought 
in wrong precinct. 

Neilson v. Third Jud. Dist. Court, 36 U. 223; 
102 P. 868. 

Quealy v. Sullivan, 42 U. 565; 132 P. 4. 

A complaint alleging that a horse entered 
on the track in western part of Box Elder 
precinct, and strayed thence eastward where 
it was killed by defendant’s locomotive, suffi- 
ciently states the place of killing as in Box 
Hider precinct to admit evidence on the point 
in the absence of a special demurrer for un- 
certainty, and was sufficient to give the court 
jurisdiction against the motion to dismiss the 
appeal. 

Burt v. District Court, 39 U. 1; 114 P. 143. 

Heninger v. O. S. L. KR. Co., 48 U. 368; 159 P. 
964. 

In an action before a justice of the peace, an 
officer’s return upon a summons, of service in 
a certain precinct, does not sustain a finding 
that defendant was not a resident of another 
precinct, as alleged in the complaint. 

Beck v. Lewis, 49 U. 368; 164 P. 480. 


(3669.) Change of venue, when allowed. Affidavit. Loss of juris- 
The court must at any time before the trial, on motion, 


change the place of trial in the following cases: 
1. When it appears to the satisfaction of the justice before whom the 
action is pending, by affidavit of either party, that such justice is a material 


witness for either party ; 


2. When either party makes and files an affidavit that he believes that 
he cannot have a fair and impartial trial before such justice, by reason of the 
interest, prejudice, or bias of the justice; 

3. When a jury is demanded and either party makes and files an affi- 
davit that he cannot have a fair and impartial trial, on account of the bias or 
prejudice of the citizens of the precinct or city against him; 

4. When from any cause the justice is disqualified from acting ; 

5. When the justice is sick or unable to act; 

6. When none of the parties defendant resided in the precinct in which 


said action is brought at the time it was commenced, and when any party 
defendant makes and files an affidavit to the effect that, at the time of the 
bringing of the action, none of the parties defendant were residents of the 
precinct wherein said action is brought, and that the party making the affh- 
davit did not contract to perform the obligation in said precinct, and setting 
forth the place of his residence at the time of the bringing of the action and 
the particular place, if any, where he contracted to perform the obligation. 


\ 
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Said affidavit shall be conclusive upon the parties to the action and upon the 
justice as to the particular place, if any, where the defendant contracted to 
perform the obligation, and also as to the residence of defendants at the time 
of the bringing of the action, unless some other party defendant shall, within 
two days thereafter, file with said justice his affidavit stating his place of 
residence at the time of the bringing of said action was within the precinct 
where said action was brought. Where the affidavits filed under this provi- 
sion show that at the time of the bringing of said action all the defendants 
resided elsewhere than within the precinct wherein said action was brought, 
the court must change the place of trial without motion being made therefor, 
and his jurisdiction over said action shall cease, upon filing of such affidavit, 
for all purposes excepting that his jurisdiction shall continue for the sole pur- 
pose of transferring such case to the justice of the peace to whom such action 
is transferred. Any justice of the peace failing to comply with the provisions 
of this section shall be deemed guilty of a misdemeanor and shall, as addi- 


tional punishment, forfeit his office. 


GalemO-wOlyia 5) Sacco th. 

Disqualification of judge, Con. art. 8, sec. 13; 
§ 1795. 

Process to any part of the county, § 1798. 

Commencing action in wrong precinct a mis- 
demeanor, § 8510. 

In cases of sickness, ete., another justice may 
act in his stead, § 7541. 

Summons served only in the county, excep- 
tions, § 7442. 

Where the defendant files an affidavit that 
he was not a resident of and did not promise 
to pay in the precinct in which the suit is 
started and it is not contradicted, the justice 
is ousted of jurisdiction. 

Campbell v. Durand, 39 U. 118; 115 P. 987. 

The amendment of 1905 adding a new sub- 
division does not affect the old subdivisions; 
the filing of the affidavit provided by sub. 6 


7428. (3670.) 


Am’d °05, p. 108; ’07, p. 75. 


deprives the court of jurisdiction to proceed 
except for transfer of cases. 
Be v. Third Dist. Court, 36 U. 68; 104 

MbO: ‘ 

Where, upon filing the affidavit provided 
for by sub. 6, the justice court dismissed the 
action and the plaintiff appeals, the defendant 
by answering on the merits waives the non- 
jurisdiction of the justice’s court. 

See v. Third Dist. Court, 36 U. 223; 102 

A justice does not lose jurisdiction over a 
suit brought before him in the wrong precinct 
until the affidavit herein provided is filed. 

Beck v. Lewis, 49 U. 368; 164 P. 480. 

The defendant waives the objection to the 
precinct by suffering a default judgment, es- 
pecially where the complaint stated the neces- 
sary jurisdictional facts and no application for 
changing the place of trial was made. 

Id. 


Id. But one change allowed. The place of trial cannot 


be changed on motion of the same party more than once, upon any or all the 
grounds specified in subs. 1 and 2 of the preceding section. 


Cal. C. Civ. P., § 834%. 
7429. (3671.) 


subdivisions. 


Id. To what court transferred in cases under first five 
When the court orders the place of trial to be changed, upon 


any of the grounds specified in the Ist, 2nd, 3rd, 4th, and 5th subs. of § 7427, 
the action must be transferred for trial to a court the parties may agree upon, 
and if they do not agree, then to another justice’s court in the same county. 


Cal. C. Civ. P., § 835*. 
7430. 


(3671x.) Action brought in wrong precinct. 
When one defendant; when two or more. 


Am dv05tpei0gs 


Costs on change of venue, one dollar, § 2527. 


Change of venue. 
When the place of trial is changed 


upon the filing of an affidavit of any party defendant to an action as provided 
for in sub. 6, § 7427, the action must be transferred for trial as follows: 

_ 1. Where there is only one party defendant,—to the justice of the pre- 
cinct wherein said defendant, as shown by his said affidavit, resided at the 


time of the bringing of the action; 


__ 4. When there are two or more parties defendant to the action who are 
jointly or jointly and severally bound in any debt or contract, or otherwise 
jointly liable in the same action, and they resided at the time of the bringing 
of said action in different precincts of the same county where such action was 
brought, but neither of whom resided in the precinct where said action is 
brought at the time of the bringing of the action, as shown by the affidavit 


provided for in sub. 6, § 7427, 


—to the justice of the precinct where either one 


of the defendants resided at the time of the bringing of the action; 
$ ’ 
3. When there are two or more parties defendant to the action who are 


jointly or jointly and severally bound in any del 
liable in the same action, and who resided in d 
one of whom resided in the precinct where sai 


bt or contract, or are jointly 
ifferent counties and neither 
d action was brought at the 


a en 


: 
| 
| 
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_ time it was commenced, as shown by the affidavit provided for in sub. 6, 


§ 7427, to a justice of the precinct in the same county where said action was 
brought and within which one of the defendants may have resided at the 
bringing thereof; 

4. When there are two or more parties defendant to the action who are 
jointly or jointly and severally bound in any debt or contract, or are jointly 
liable in the same action, and who resided in different counties and neither _ 
of whom resided in the county where said action was brought at the time of 
the bringing thereof, as shown by the affidavit provided for in sub. 6, § 7427,— 
to a justice of the peace of the precinct and county where either of said de- 
fendants resided at the time of the bringing of said action. 1055; pa LOD: 


_Joinder, etc., of parties jointly and severally Assuming joint liability to confer jurisdiction 
liable, § 6511, and notes. a misdemeanor, § 8511. and judgment void, § 


7448. 
7431. (3672.) Id. Proceedings after order of transfer. After an order 


has been made transferring the action for trial to another court, the following 
proceedings must be had: 

1. The justice ordering the transfer must immediately transmit to the 
justice of the court to which it is transferred, on payment by the party apply- 
ing of all costs that have accrued, all the papers in the action, together with 
a certified transcript from his docket of the proceedings therein ; 

2. Upon the receipt by him of such papers, the justice of the court to 
which the case is transferred must issue a notice, stating when and where the 
trial will take place, which notice must be served upon the parties at least 
one day before the time fixed for trial. 

Cal. C. Civ. P., § 836. 

7432. (3673.) Id. Jurisdiction of court to which transferred. From 
the time the order changing the place of trial is made, the court to which the 
action is thereby transferred has the same jurisdiction over it as though it 
had been commenced in such court. 

Cal. C. Civ. P., § 887. 

7433. (3674.) Case involving title to real property, etc., certified to dis- 
trict court. The parties to an action in a justice’s court cannot give evidence 
upon any questions which involve the title or possession of real property, or 
which involve the legality of any tax, impost, toll, or municipal fine, nor can 
any issue presenting such question be tried by such court; and if it appear 
from the answer of the defendant, verified by his oath, or that of his agent 
or attorney, that the determination of the action will necessarily involve the 
question of title or possession to real property, or involve the legality of any 
tax, impost, toll, or municipal fine, the justice must suspend all further pro- 
ceedings in the action, and certify the pleadings, and if any of the pleadings 
are oral, a transcript of the same, from his docket to the clerk of the district 
court of the county in which said justice’s precinct is situated; and from the 
time of filing such pleadings or transcript with the clerk, the district court 
has over the action the same jurisdiction as if it had been commenced therein; 
provided, that in cases of forcible entry and detainer, of which justices’ courts 


have jurisdiction, any evidence otherwise competent may be given and any 


question properly involved therein may be determined. 


: 
% 
4 
i 
R 
z 
* 
hf 
a 
: 


Bop; 


Calm C.Cly. Pr. 5 838%. 

Forcible entry and detainer, jurisdiction, § 
1792, and note. 

Forcible entry and detainer generally, §§ 
7313-7327. 

Similar limitation on city courts, § 1711. 

Justice cannot certify causes of which he has 
no iurisdiction; his only power is to dismiss. 

Crismon v. Tufts, 3 U. 251; 2 P. 705. ete 

Requirement hereof, that to oust jurisdiction 
in the cases mentioned the answer must be un- 
der oath, is void as in conflict with acts of 
congress, especially the Organic Act. 

People v. House, 4 U. 369; 10 P. 838. 

But if justice render judgment in action of 
which he has no jurisdiction hereunder, appeal 
is proper remedy. (Overruling Ducheneau v. 
House, 4 U. 368; 10 P. 427.) “5 
Cereghino v. Third Dist. Court, 8 U. 455; 32 

697. 


47 


Facts must be specifically pleaded to oust 
justice’s jurisdiction hereunder. 

Pete we: City vo, Woodland, 7 Us 1927 626. PB: 

Justices of the peace can hear evidence as to 
possession of real property where action is for . 
forcible entry and detainer, and jurisdiction of 
such actions is conferred by the statute. 

Hyndman vy. Stowe, 9 U. 28; 33 P. 227. 

Jurisdiction limited to questions of possession 
only, 

Id. 

An unverified answer raising the question of 
the legality of a tax does not oust the justice 
of jurisdiction: and where a justice of the peace 
has jurisdiction to hear and determine a case 
and improperly certifies it to the district court, 
in attempting to comply with the provisions of 
this section, the district court acquires no ju- 
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risdiction and should remand the case to the 
justice’s court on motion. 

Pleasant Grove City v. Holman, 18 U. 338; 54 
jet elias 

Where complaint before a justice of the 
peace against a railroad for killing plaintiff’s 
horse at a point where the road was not fenced 


~ 


alleged that the railroad ‘‘passed through lands 
owned and improved by private owners,” the 
denial of such allegation did not raise a ma- 
terial issue of freehold, ousting the justice of 
jurisdiction,-as provided by this section. 

OQ, 3. RR Co: vA Dist Court, 30Wemorle: 
85 P. 360. 


CHAPTER 74. 
JUSTICES’ COURTS—COMMENCING THE ACTION. 


7435. (3675.) Action commenced by filing complaint. Summons within — 


three months. An action in a justice’s court is commenced by filing a com- 
plaint. The court must indorse on the complaint the date upon which it was 
filed, and make an entry of such filing in his docket with the date thereof, 
and at any time within three months thereafter the plaintiff may have sum- 


mons issued. (oO OU. 


Cale@. Civ. Ps, 28839". 

Commencing action in district court, §§ 6538- 
6559. 

Alias summons within a year, § 7441. 

Summons to be served within ninety days of 
issuance, § 7444. 

Chap. 42, laws 1899 (hear appearing as §§ 
7435, 7436), in its title purported to repeal §§ 
3675, 3676, R. S. 1898, but the act itself con- 


provisions of § 7435 relating to ‘‘manner of 
service and return of summons” are not still 
in force, at least as to service by publication. 

The action does not terminate from mere 
failure to have the summons “‘issued”’ then and 
not ‘“‘served’”’ within that time, though failure 
to serve within a reasonable time might be 
ground for motion to dismiss. 

Luke v. Bennion, 36 U. €1; 106 P. 712. 


tained no repealing clause. Query, whether 

7436. (3676.) Summons, form of. The summons must be issued and 
signed by the justice, and shall be substantially in the following form: 

In the Justice’s Court, in and for the precinct, city of 
eotmitya Ol. <tr ; state of Utah. 

Before Justice of the, Peace. 
ae , Plaintiff, vs. ................. Defendant. Summons. 

The state of Utah to the defendant: 

You are hereby summoned to appear before the above entitled court 
within ten days after the service of this summons upon you, if served within 
the county in which this action is brought, otherwise within twenty days after 
this service, and defend the above entitled action, brought against you to re- 
cover (stating in general terms the nature of the cause of action), and in 
case of your failure to do so, judgment will be rendered against you accord- 
ing to the demand of the complaint. 


hale Justice of the Peace. 
99, p. 60. 


Summons served only in the county, excep- 
tion, § 7442. 


Form of summons, district court, § 6539; city 


court, § 1714; municipal court, § 1769. 


Summons not in compliance herewith, and all 
subsequent prvceedings are void. : 
Ex parte Dixon, 1 U. 192. 
Judgment by default before time to answer 
has expired is error, and appeal lies. 


Process to any part of the county, § 1793. 
Ducheneau v. House, 4 U. 363; 10 P. 427. 


7437. (3677.) Appearance or written acknowledgment deemed service. 
The voluntary appearance of a defendant, or a written acknowledgment of 
service, by indorsement on the back of a summons or otherwise, shall be 
deemed valid and sufficient service. 


Similar section, § 6545. Appearance defined, § 7029. 


7438. (3678.) Party may appear in person or by attorney. Who may 
act as attorney. Parties in justices’ courts, in cities other than the first class 
may appear and act in person, or by attorney, and any person, except the 
officer by whom the summons or jury process was served, may act as attor- 
ney ; provided, that in cities of the first class, no person other than the parties 
to the action shall conduct or prosecute a suit in a justice, city, or municipal 


court except attorneys at law who shall have been recularl Hen 
practice in the courts of this state. Am/’d ’01, p. 116. mee ee 


Cal. C. Civ. P., § 842*. ‘ - 
Judges prohibited from practicing law, § 1796. dusteece ee not practice before any other 


Justice not to purchase judgment, § 7960. 


22 ae 


eon eee 
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7439. (3679.) Minor, etc., must appear by guardian. Appointment. 
_ When a minor, insane, or incompetent person is a party, he must appear 
either by his general guardian, if he have one, or by a guardian ad litem ap- 
pointed by the justice. When a guardian ad litem is appointed by the justice, 
he must be appointed as follows: 

1. If the minor, insane, or incompetent person be plaintiff, the appoint- 
ment must be made before the summons is served, upon the application of the 
infant, if he be of the age of fourteen years; if under that age, or if insane, 
or incompetent, upon the application of a relative or friend; 

2. Ifthe minor, insane, or incompetent person be defendant, the appoint- 
ment must be made at the time the summons is returned, or before the an- 
Swer, upon the application of the minor if he be of the age of fourteen years, 
and apply at the time or before the summons is returned. If he be under the 
age of fourteen, or be insane or incompetent, or neglect so to apply, then upon 
the application of a relative or friend or any other party to the action, or by 
the justice on his own motion. 


Cal. C. ivan ees 6) 849! Appointment of guardian ad litem in district 
c Guardian to appear for ward, §§ 7832, 7877. court, §§ 6500, 6501. 
4 Guardian for insane, §§ 5408, 7816. 


7440. (3680.) Proceeding when name of defendant unknown. Where 
the plaintiff is ignorant of the name or part of the name of a defendant, such 
defendant may be designated in the summons and in any other process or 
proceeding in the action by a fictitious name, or by so much of his name as is 
known, adding a description identifying the person intended. The person so 
designated must thereupon be regarded as a defendant in the action. When 
his name, or the remainder of his name, becomes known, the justice must 
amend the proceedings already taken by the insertion of the true or full 
name, and all subsequent proceedings must be taken under the name so in- 
serted. 

Mont. Civ. P., § 1692. Cal. C. Civ. P., § 474*. 

7441. (3681.) Alias summons issued within one year. At any time 
within a year from the date of the filing of the complaint, the plaintiff may 
issue as many alias summons as he may deem necessary. 


Caigic, Givi as S472: 
Summons to issue within three months, § 7435. 


7442. (3682.) Summons can be served only in the county. Exceptions. 
The summons cannot be served out of the county in which the action is com- 
menced, except when the action is brought upon a joint contract or obliga- 
tion of two or more persons who reside in different counties, and the sum- 
mons has been served upon the defendant resident of the county, in which 
case the summons may be served upon the other defendant out of the county ; 
and except, when an action is brought against a party who has contracted to 
perform an obligation at a particular place and resides in a different county, in 
which case summons may be served in the county where he resides; and ex- 
cept also where an action is brought for injury to person or property and the 
defendant resides in a different county, in which case summons may be served 


in the county where the defendant resides. 
Cal, Cy Civ. P.,-§ 848: Where the courts of Salt Lake county have 


Mesne and final process issued to any part of jurisdiction to enforce the collection of a 
the county, § 1793. promissory note, under this section, summons 


Parties jointly and severally liable, venue, § was properly served in another county. 
- 7426 : Overland M. Co. v. McMaster, 19 U. 177; 56 P. 


Places of trial where parties jointly and sev- 977 
erally liable reside in different counties, § 7430. 


7443. (3683.) Summons, how and by whom served. Return. Penalty. 
A summons issued out of any justice’s court may be served by the sheriff of 
the county, by any constable of the precinct in which such summons is issued 
when the defendant is within such precinct, by any constable of the precinct 
in which the defendant resides, or where the defendant upon whom service of 
summons is to be made is within the precinct for which the constable is 
elected at the time of the service of the summons, or by a city marshal of the 
city in which service is to be made, and not otherwise; provided, that where 
there is no acting’ constable or city marshal in any precinct or city where the 


X* 
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summons is to be served, and the sheriff is absent from such precinct, and 
such fact appears by the affidavit of the plaintiff_or his attorney duly filed, 
the justice may, in writing, depute any citizen over the age of twenty-one 
years to serve such summons. The return of service made by a sheriff, 
| constable, or city marshal, within the county in which the action is pending, 
may be by certificate, and need not be sworn to; in all other instances the 
return of service must be by affidavit of the person making the service. It 
shall be unlawful for any person to make service of summons issued out of 
any justice’s court except as in this section provided, and any person violating 
any of the provisions of this section shall be deemed guilty of a misdemeanor. 
‘ Am’d°’99, p. 1103 705; p911037075p.03: 
, 7444, (3683x.) Time for service of summons. Summons out of jus- 
| tices’ courts in this state shall be served within ninety days after the same is 


| issued. 07, p. 49. 
ae Summons may issue at any time within three Alias summons may issue within a year, § 
be months, § 7435. 441. 


YY 7445. (3684.) Time of trial. Notice. Must appear within the hour. 
; When all the parties served with process or some of them have appeared, and 
am the remaining defendants have made default, the justice must fix a day for 
: the trial of said cause, and notify the plaintiff and the defendants who have 
appeared thereof. The parties are entitled to one hour in which to appear 


after the time fixed by the justice, but are not bound to remain longer than 

that time, unless both parties have appeared, and the justice being present is 
"4 engaged in the trial of another cause. 
? @aliCie Civ. Po 50.800: Where a defendant appears by filing a de- 
(3 Must appear within one hour, §§ 7474, 7476. murrer, counsel may assume that the justice’s 
« After defendant had filed an answer, the court would give notice of the time of trial, 
& justice could not proceed to trial until he had and default judgment entered without such 
“4 first set the case and notified the parties in notice is improper. 


writing of the time and place. 
Griffiths v. Justice’s Court, 35 U. 443; 100 P. 
1064. 


McMillan v. Forsythe, 47 U. 571; 154 P. 959. 


: 


CHAPTER 75. 
JUSTICES’ COURTS—PLEADINGS. 


7447. (3685.) No particular form of pleadings. Verification. Venue. 
1. Pleadings are not required to be in any particular form, but must be 
such as to enable a person of common understanding to know what is in- 


tended. 


2. Pleadings, except the complaint, may be oral or in writing; if in 
writing, must be filed with the justice; and, if oral, an entry of the substance 


must be made in the docket. 


3. The complaint must be in writing, and must be verified, and must 
fully allege and set forth at least one of the grounds mentioned in § 7426, 
showing that the action is commenced in the city or precinct as required by 


said section. 


Cal. Cs Civ. P.; § 851%. 

Pleadings in justice’s court, § 7449, 
ee etc., to be liberally construed, § 

Pleadings liberally construed, § 6596. 

Errors and defects not affecting substantial 
rights to be disregarded, §§ 6622, 6968. é 

Complaint and answer in forcible entry, etc., 
must be verified, § 7325. 

Judgment void if complaint unverified or un- 
true as to venue, § 7448. 

Dismissal when complaint not verified, § 
491, 


7448. (3685x.) Judgment void, when. 


Am’ dv05,5p2103 072m 12sn 


Certain allegations taken as true unless de- 
nial verified, §§ 6611, 7489. 

_A failure to verify a complaint is not juris- 
dictional, and is waived unless timely objection - 
is quees ee - 

. lL. Coffee & Spice Co. vy. District Cour 
44 U. 411; 140 PB. 666. = & 

Though nothing was done in an action from 
April 25, 1907, when defendant’s default was 
entered, until April 22, 1918, when judgment 
was entered, an action was pending from the 
mine the complaint was filed. 


Review by appeal, certiorari, etc. 


Every judgment made or given on a complaint not legally verified, or that 


contains no allegation or an allegation that was untr 
fact required by this section, or that is founded ona d 
any person has bound himself, or become liable jointly or jointly and s Q 


ue of the jurisdictional 
ebt or contract in whic 


en 2, ‘eae 
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: 
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with any other defendant for the purpose of conferring jurisdiction, shall be 
void; and shall be so declared, on review, at the instance of the party ag- 
grieved, either on appeal or by means of a writ of prohibition, or certiorari, 
and on such review no recital in the docket, files, or records of the justice of 
any fact on which jurisdiction is predicated shall be conclusive, but the truth 
of the allegation as to jurisdictional facts, and also the purpose for which any 
person has bound himself, or become liable, shall always be open to inquiry. 
The facts that any person who does not reside in the same precinct or city 
with another defendant, or in the precinct or city in which such other defend- 
ant has contracted to perform the obligations, has bound himself or become 
obligated or liable thereon jointly or jointly and severally with such other 
defendant, and that suit is commenced on such contract in the precinct or city 
where such obligated person resides, shall be considered prima facie evidence 
that such person has bound himself and become liable solely for the purpose 
of conferring jurisdiction in the precinct or city in which he resides. 
"07; p.2123. 


Attorney’s fee to successful party on certi- 
orari or prohibition, § 7416. 

The provision making a judgment void does 
not apply to the complaint filed prior to the 
date this provision becomes effective. 

S. L. Coffee & Spice Co. v. District Court, 
44 U. 411; 140 P. 666. 

A general appearance by defendant, and a 
plea to the merits without asking for a change 
of venue, confers jurisdiction of the person 
and waives the defect of the complaint where 
it sets forth none of the grounds mentioned 
in § 7426. 

Quealy v. Sullivan, 42 U. 565; 132 P. 4. 

The provision of §§ 7426-7447 and this sec- 


The district court in certiorari proceedings 
to review a judgment of the justice’s court 
cannot receive parol evidence. 

Beck v. Lewis, 49 U. 868; 164 P. 480. 

A complaint in M precinct alleging the 
killing of cows one mile north of M station 
grounds at a crossing known as M lane, suf- 
ficiently alleges the injury to be within M 
precinct to permit amendment on appeal to 
the district court by insertion of the words 
Se gs M precinct’, and judgment was not 
void. 

gress VenOnw So deo R. Coy 48) Ue oosnetos 
P. 964. 

Burtave District Court, soawiadks, lads Pasta 


Ve 


tion are technical, and a substantial compli- 


- anee is sufficient. 


Burt v. District Court, 39 U. 1; 114 P. 148. 


7449. (3686.) What pleadings allowed. The pleadings are: 
1. The complaint of the plaintiff; 

2. The demurrer to the complaint; 

3. The answer by the defendant ; 


4. The demurrer to the answer. 


Caine. Civ Pes soe. When answer must be verified, §§ 6611, 7325, 
Pleadings in district court, §§ 6562-6623. 7489. 
No particular form of pleadings required; 

complaint must be verified, § 7447. 


7450. (3687.) Complaint defined. The complaint in justices’ courts is 
a concise statement in writing of the facts constituting the plaintiff’s cause of 
action; or the original account, note, bill, bond, or instrument, or a copy 
thereof, upon which the action is based, which shall be deemed a complaint. 
Cal CiCiv. P.; §153*- 
7451. (3688.) Demurrer to complaint. 


time before answering, demur to the complaint. 


Gal Co Civ. -b., $854. murrer without notifying the attorney, such 
Where a justice did not receive a filing fee demurrer was filed in his office for the pur- 
for a demurrer sent him by defendant’s at- pose of an appearance by defendant. 
torney, but received and retained such de- McMillan v. Forsythe, 47 U. 571; 154 P. 959. 


7452. (3689.) Answer may contain what. The answer may contain a 
denial of any or all of the material facts stated in the complaint, which the de- 
fendant believes to be untrue, and also a statement, in a plain and direct 
manner, of any other facts constituting a defense or counterclaim, upon which 
an action might be brought by the defendant against the plaintiff in a justice’s 


court. 
Cal. C. Civ. P., § 855. 


eee cha counterclatm, °§ 1* Denial of corporate existence, § 6611. 
7453. (3690.) New matter in answer deemed controverted. ‘he state- 
ment of any new matter in the answer, in avoidance or constituting a defense 
or counterclaim, must on the trial be deemed controverted by the opposite 


The defendant may, at any 


Denial must be verified in certain cases, § 
489 


party. 


Cal. C. Civ. P., § 462%. . 
7454. (3691.) Failure to set up counterclaim. If the defendant omit 


ead 
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to set up a counterclaim in the cases mentioned in § 7452, neither he nor his 
assignee can afterward maintain an action against-the plaintiff therefor. 
Cal. C. Civ. P.,. § 856. 

7455. (3692.) Demurrer to answer for insufficiency. Grounds specified. 
When the answer contains new matter in avoidance or constituting a defense 
or a counterclaim, the plaintiff may, at any time before trial, demur to the 
same for insufficiency, stating therein the grounds of such demurrer. 

Cal. C. Civ. P., § 857. ‘ 

7456. (3693.) Proceedings on demurrer. The proceedings on demurrer 
are as follows: 

1. Ifthe demurrer to the complaint is sustained, the plaintiff may, within 
such time, not exceeding two days, as the court allows, amend his complaint ; 

2. If the demurrer to a complaint is overruled, the defendant may an- 
swer forthwith ; 

3. Ifthe demurrer to an answer is sustained, the defendant may amend 
his answer within such time, not exceeding two days, as the court may allow; 

4. If the demurrer to an answer is overruled, the action must proceed 
as if no demurrer had been interposed. 

Cal. C. Civ. P., § 858. 

7457. (3694.) Amendments, when on terms. Setting aside default. 
Conditions. Either party may, at any time before the conclusion of the trial, 
amend any pleading, but if the amendment is made after the issue, and it ap- 
pear to the satisfaction of the court, by oath, that an adjournment is neces- 
sary to the adverse party in consequence of such amendment, an adjournment 
may be granted. The court may also, in its discretion, when an adjournment 
will by the amendment be rendered necessary, require, as a condition to the 
allowance of such amendment, made after issue joined, the payment of costs 
to the adverse party, to be fixed by the court, not exceeding $10. The court 
may also, on such terms as may be just, and on payment of costs, relieve a 
party from a judgment by default taken against him by his mistake, inad- 
vertence, surprise, or excusable neglect, but the application for such relief 
must be made within ten days after the entry of the judgment and upon an 
affidavit showing good cause therefor. 


Cak Ch Ciagst, Seis 
Amendments, relief from default, etc., district court, §§ 6618, 6619. 


7458. (3695.) Answer or demurrer to amended pleading. When the 
pleading is amended, the adverse party may answer or demur to it within such 
time, not exceeding two days, as the court may allow. 


CHAPTER 76. 


JUSTICES’ COURTS—PROVISIONAL REMEDIES. 
ARREST OF ABSCONDING DEBTOR. 


7462. (3696.) Order to arrest absconding debtor. An order to arrest 
an absconding debtor may be issued by a justice at any time after the com- 
mencement of a civil action, and the defendant may be arrested thereon by 


the sheriff, constable, or cit 1 justi 
s » C ; y marshal, and brought bef 
detained until duly discharged. east eo 


CBilla Ce Mihalis, se i i 
en Eg ere No imprisonment for debt, except in case of 
, district court, §§ 6630-6655. absconding debtor, Con. art. 1, sec. 16 


7463. (3697.) Id. Executed in any county. The order of arrest ma 
be executed, and the defendant arrested in anv county in the state : 

7464. (3688.) Affidavit and undertaking required. Before an order for 
an arrest can be made, the party applying must prove to the satisfaction of 
the justice, by the affidavit of himself or some other person, the facts 
which the application is founded. The plaintiff must also execute and d le 
to the justice a written undertaking in the sum of $300, with sufficient ae 


ties, to the effect that the plaintiff will pay all costs that may be adjudged to 


* 
a is ye 


> ne 
° 
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the defendant, and all damages which he may sustain by reason of the arrest, 
if the same be wrongful, or without sufficient cause, not exceeding the sum 
specified in the undertaking. 

Cab iGaCive bs. §) 862: s Qualifications of sureties, generally, § 7223. 


7465. (3699.) Defendant taken immediately before magistrate. The 
defendant, immediately upon being arrested, must be taken to the office of 
the justice who made the order, and if he be absent or unable to try the action, 
or if it be made to appear to him, by the affidavit of the defendant, that he is 
a material witness in the action, the officer must immediately take the de- 
fendant before a justice of that or an adjoining precinct of the county, who 
must take jurisdiction of the action, and proceed thereon as if the summons 
had been issued and the order of arrest made by him. 

Cal. C. Civ. P., § 863*. 


7466. (3700.) Officer to notify plaintiff of arrest. The officer making 
the arrest must immediately give notice thereof to the plaintiff, or his attor- 
ney or agent, and indorse on the summons, and subscribe a certificate, stating 
the time of serving the same, the time of the arrest and of his giving notice 
to the plaintiff. 

Cal. C. Civ. P., § 864. 


‘7467. (3701.) Defendant detained until discharged. The officer mak- 
ing the arrest must keep the defendant in custody until duly discharged by 
order of the justice. 


Gal C! Cive P., $865. 
Discharge from arrest, §§ 6656-6664. 


_ ATTACHMENT AND GARNISHMENT. 


7468. (3702.) When attachment shall issue. Affidavit. A writ to at- 
tach the property of the defendant must be issued by the justice at the time of 
the commencement of the action, or at any time afterward, on receiving an 
affidavit by or in behalf of the plaintiff, showing the same facts as are required 
to be shown by the affidavit for attachment out of the district court. 


Wale elvan, bs Sis oot: Decisions on garnishment, district court 
Decisions on attachment, district court, notes notes to §§ 6730-6755. 


to §§ 6704-6729. Liability for issuing attachment without suf- 
ficient affidavit, § 8512. . 


7469. (3703.) Undertaking required. Before issuing the writ, the jus- 
tice must require a written undertaking on the part of the plaintiff, with two- 
or more sufficient sureties, in a sum not less than $50 nor less than the amount 
claimed by the plaintiff, to the effect that if the defendant recover judgment, 
the plaintiff will pay all costs that may be awarded to the defendant, and all 
damages which he may sustain by reason of the attachment, not exceeding 
the sum specified in the undertaking. 

Cal. C. Civ. P., § 867%. 

7470. (3704.) Writ, to whom directed. Requirements. The writ may 
be directed to the sheriff or to any constable of the county, or the sheriff of 
any other county, and must require him to attach and safely keep all the 
property of the defendant within his county, not exempt from execution, or 
so much thereof as may be sufficient to satisfy the plaintiff's demand, the 
amount of which must be stated in conformity with the complaint, unless the 
defendant give him security, by the undertaking of two sufficient sureties, in 
an amount sufficient to satisfy such demand, besides costs; in which case to 
take such undertaking. 


@aln Cy Civ,. .5) § 868. 
Mesne and final process to any part of the county, § 1798. 


7471. (3705.) District court practice applicable. The sections of this 
code providing for garnishments and attachments out of the district courts, 
except as in this chapter otherwise expressly provided, are applicable to at- 
tachments issued out of justices’ courts, the necessary changes and substitu- 
tions being made therein. 


(Citi, CECI IE athe 
Attachment and garnishment, §§ 6704-6755, and notes. 
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CLAIM AND DELIVERY. 


7472. (3706.) Procedure as in district court. In an action to recover 
possession of personal property, the plaintiff may, at the time of issuing si 
mons, or at any time thereafter before answer, claim the delivery of such 
property to him; and the sections of this code prescribing the practice in pro- 
ceedings for claim and delivery of personal property in the district court are 
applicable to like proceedings in justices’ courts, the necessary changes and 
substitutions being made therein. 


@als Ci, Civ) -§“820%. Claim and delivery, §§ 6670-6681, and notes. 


CHAPTER 77. 
JUSTICES’ COURTS—TRIALS AND JUDGMENTS. 


7474, (3707.) Judgment upon default. When the defendant fails to 
appear and answer or demur within the time specified in the summons, or 
when he fails to appear within one hour after the time specified in the notice, 
the justice must, upon application of the plaintiff, enter the default of the de-_ 
fendant and hear the evidence offered by the plaintiff, and render judgment in 
his favor for such sum, not exceeding the amount specified in the complaint, 
as appears by such evidence to be just. 


Cale OunClvarb. = smells. 

Trial to begin within one hour, §§ 7445, 7476. 

In an action to vacate a judgment entered 
on default, the recital that ‘‘from the evidence 
I find the defendant is indebted,’’ etc., is not 
conclusive that the justice heard evidence, but 
ek controvertible prima facie evidence there- 


of. 
McMillan v. Forsythe, 47 U. 571; 154 P. 959. 
No conclusive presumption should prevail in 
favor of a judgment of the justice of the peace. 


“In an action to vacate a default judgment all 


the facts respecting the conduct of the justice 


as well as the attorney for the then plaintiff 
may be shown, and where the plaintiff had no 
cause of action, and ine justice acted corruptly 
in entering a default judgment, it should be 
ao aside. : 

da 


Where judgment is wrongfully entered by 
default and the defendant, when notified there- 
of, brings an action in certiorari, and is de- 
feated; laches does not bar him from then 
as 4 an action in equity to set it aside. 

d. 


7475. (3708.) Omissions of defendant equivalent to default. In the 
following cases the same proceedings must be had, and judgment must be ren- 
dered, in like manner as if the defendant had failed to appear and answer or 


demur: 


1. Ifthe complaint has been amended, and the defendant fails to answer 
it as amended within the time allowed by the court; 


2} 


fails to answer at once; 


Z. lf the demurrer to the complaint is overruled, and the defendant 


3. Ifthe demurrer to the answer is sustained, and the defendant fails to 
amend the answer within the time allowed by the court. 


CalmiG a Civics 8) Solas 


7476. (3709.) Trial to begin within one hour from time set. Unless 
postponed as provided in this chapter, or unless transferred to another court, 
the trial of the action must commence within one hour after the time fixed 


by the justice for the trial. 
Cal. C. Civ. P., § 878%. 


. 


eae to appear within one hour, default, § 


7477. (3710.) Postponement on motion of court. Time. The court 
may, of its own motion, postpone the trial: | 
_ I, For not exceeding one day, if, at the time fixed by law or by an or- 
der the court for the trial, the court is engaged in the trial of another action ; 
2. For not exceeding two days, if, by an amendment of the pleadings, or 
the allowance of time to make such amendment or to plead, a postponement is 


. rendered necessary ; 


3. For not exceeding three da 
a jury has been demanded. 
Cal. C: Civ. P., § 874. 


7478. (3711.) Postponement by consent to time agreed. The court 


ys, if the trial is upon issues of fact, and 


Costs on adjournment by r 1. 
ment, § 7457, y reason of Benes 


= 
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may, by consent of the parties, given in writing or in open court, postpone the 
trial to a time agreed upon by the parties. 
Cal. -C. Civ.-P., § 875. 

7479, (3712.) Postponement upon application of either party. Grounds. 
Time. The trial may be postponed upon the application of either party, for 
a period not exceeding four months: 

1. The party making the application must prove, by his own oath or 
otherwise, that he cannot, for want of material testimony, which he expects 
to procure, safely proceed to trial, and must show in what respect the testi- 
mony expected is material, and that he has used due diligence to procure it, 
and has been unable to do so; 

2. If the application is on the part of the plaintiff, and the defendant is 
under arrest, a postponement for more than three hours discharges the de- 
fendant from custody; but the action may proceed notwithstanding, and the 
defendant is subject to arrest on execution, in the same manner as if he had 
not been discharged; 

3. Ifthe application is on the part of a defendant under arrest, before it 
can be granted he must execute an undertaking, with two or more sufficient 
sureties, to be approved by and in a sum to be fixed by the justice, to the 
effect that he will render himself amenable to the process of the court during 
the pendency of the action, and to such as may be issued to enforce the judg- 
ment therein; or that the sureties will pay to the plaintiff the amount of any 
judgment which he may recover in the action, not exceeding the amount 
specified in the undertaking. On filing the undertaking specified in this sub- 
division, the justice must order the defendant to be discharged from custody ; 

4. The party making the application must, if required by the adverse 
party, consent that the testimony of any witness of such adverse party, who 
is in attendance, may be then taken by deposition before the justice, and that 
the testimony so taken may be read on the trial with the same effect and sub- 
ject to the same objections as if the witness was produced; but the court may 
require the party making the application to state, upon affidavit, the evidence 
which he expects to obtain, and if the adverse party thereupon admits that 
such evidence would be given, and that it be considered as actually given on 
the trial, or offered and overruled as improper, the trial must not be post- 


poned. 
Cal” Cy Civ..P:, § 876. Adjournment rendered necessary by amend- 
Depositions generally, §§ 7163-7188. ment, § 7457. 


7480. (3713.) Id. Undertaking required if more than thirty days. 
No adjournment must be granted, unless by consent, for a period longer than 
thirty days, upon the application of either party, except upon condition that 
such party file an undertaking in an amount fixed by the court, with two 
sureties, to be approved by the justice, to the effect that they will pay to the 
opposite party the amount of any judgment which may be recovered against 
the party applying, not exceeding the sum specified in the undertaking. 

CHIC.ECiVe rs SuSil*: Qualifications of sureties generally, § 7223. 

7481. (3714.) Issues arise, when. Of two kinds. Issues arise upon 
the pleadings, when a fact or conclusion of law is maintained by one party 
and is controverted by the other. They are of two kinds: (1) of law; and 


(2) of fact. 


mtGs Civ. P.; 8. How issues arise, and how tried, district 
Vee coy eaeL ed court, §§ 6777, 6781. 


7482. (3715.) Id. Of law. An issue of law arises upon a demurrer to 
the complaint or answer, or to some part thereof. 
Call C3 Civi- Pr 8 879. 
7483. (3716.) Id. Of fact. An issue of fact arises: 
1. Upon a material allegation in the complaint controverted by the an- 


swer ; and, : mee 
2. Upon new matter in the answer, unless an issue of law is joined 

thereon. 

Cal. C. Civ. P., § 880. 


es 
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7484. (3717.) Issue of law tried by court. An issue of law must be 
tried by the court. 
Cal. GC! Civ. P., § 881. | 
7485. (3718.) Issue of fact tried by court, unless jury demanded. An 
issue of fact shall be tried by the court unless a jury 1s demanded before the 


trial commences. 


Wale. (Civ. bs, § 882t- Demand for jury, deposit, § 2554. 
Summoning and drawing jurors, §§ 3620-3623. 


7486. (3719.) Trial to proceed on failure of party to appear. If either 
party fails to appear at the time fixed for trial, the trial may proceed at the 


request of the adverse party. 
of Cc. Civ. P., § 884. P Must appear within an hour, §§ 7445, 7474, 
Order of trial, district court, § €802. 7476. 


7487. (3720.) Challenges to jurors. Number. The challenges are either 
peremptory or for cause. Each party is entitled to three peremptory chal- 
lenges. Either party may challenge for cause on any ground set forth as 
grounds for such challenge in the district court. Challenges for cause must 
be tried by the court. 

CaleiG™ Civ Po 'Siss5": Challenge, district court, §§ 6191-6800. 

7488. (3721.) Exhibition of account may be required. Refusal. When 
the cause of action or counterclaim arises upon an account or instrument 
for the payment of money only, the court, at any time before the trial, may, 
by an order, require the original to be exhibited to the inspection of and a 
copy to be furnished to the adverse party, at such time as may be fixed in the 
order; or if such order is not obeyed, the account or instrument cannot be 
given in evidence. 


CalnCaiCly.;, P2758 886, emand for inspection, etce., district court, 


D 
§§ 6595, 6598, 7108, 7208, 7204. 


7489. (3722.) Certain allegations taken as true, unless denial verified. 
In all actions, allegations of the execution of written instruments and in- 
dorsements thereon, of the existence of a corporation or partnership, or of 
any appointment or authority, or the correctness of any account duly verified 
by the affidavit of the party, his agent or attorney, shall be taken as true un- 
less the denial of the same be verified by the affidavit of the party, his agent 
or attorney. 


Kan. (1889) § 4191. 


Sufficient denial of i 5 
Complaint must be verified, § 7447. te oly aN e 


Complaint and answer verified in forcible 
entry proceedings, § 7325. 

_ 1490. (3723.) Judgment by confession. Judgments upon the confes- 
sion may be entered in any justice’s court specified in the confession in any 
amount of which the justice has jurisdiction. 

Cal. C. Civ. P., § 889*. 

Judgment by confession, transcript, § 6890. FeO OU ate eo 

7491. (3724.) When action dismissed without prejudice. Judgment 
that the action be dismissed without prejudice to a new action may be en- 
tered, at plaintiff’s cost, in the following cases: 


1. When the plaintiff voluntarily dismisses the action before it is finally 
submitted ; 


2. When he fails to appear at the time fixed by the justice for the trial 
or within one hour thereafter; 


3. When the complaint of the plaintiff is not verified: 

_4. When, after a demurrer to the complaint has been sustained, the 

ee es to een it within the time allowed by the court; 
by en, upon the special appearance of the defen it is 

affidavits filed by either party that the action is broleh iia thee ane 
precinct, or city; and if such objection is made by a party specially a canes 
for the purpose, and is overruled, then the ruling of the court u ie te oie 
jection may be reviewed in the district court at the instance of a party aoe 


grieved, either on appeal [or by means of a writ of prohibition. ] 
Phe eee pipcketeris pve uucons| Cala Ca@lyane § 890* 
sause it enlarges e office of the i igm: of dismissal i istri 
eee ee writ as Seika dismissal in district court, § 
aunerer rel. Robinson vy. Durand, 36 U. 93; Dismissal, costs, district court, §§ 6860, 7042 
7 bs Place of trial, §§ 1790, 7426, and notes. : 


LP ie 


CIyil 


es, 


ste fit One 


PROCED 


Complaint must be verified, § 7447. 

Under § 3595, C. L. 1888, defendant need not 
appear specially and move for a dismissal, but 
a object by answer and prove facts on the 
rial. 
ee City H. Co. v. Neilson, 10 U. 27; 36 P. 
_ Dismissal on appeal for want of jurisdiction 
a sticess court. 


Defendant may waive objection by volun- 
tarily appearing and consenting to trial. 

Kuhn v. Mount, 13 U. 108; 44 P. 1036. 

In an action, before a justice of the peace, 
against a tenant at will for unlawful detainer, 
in which the defendant claims specific per- 
formance of a verbal lease for more than one 
year, and asks that the action be certified to 
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the district court, such answer does not state 
an affirmative defense, and hence the dismissal 
of the case by the justice, on motion of the 
plaintiff, and the order of the district court dis- 
missing the case, on appeal, and entering judg- 
ment, are not erroneous. 

Flygare v. Maloney, 12 U. 497; 23 P. 879. 

A defendant who especially appears and 
moves for dismissal cannot also move to change 
the place of trial as provided by § 7427, the 
remedy being alternative. 

Robinson v. Durand, 36 U. 93; 104 P. 760. 

The plaintiff may file affidavit in opposition 
to those of defendant, and the court has juris- 
diction to determine the facts and the decision 
of the court, though erroneous, is not in ex- 
re of jurisdiction. 


7492. (3725.) Judgment entered at once after verdict. When a trial 
by jury has been had, judgment must be entered by the justice at once in con- 
formity with the verdict. 

Cal. C. Civ. P., § 891. 

7493. (3726.) Judgment entered within two days after trial by court. 
When the trial is by the court, judgment must be entered at the close of the 
trial, or within two days thereafter. 

Cals. Civ. (B., §.892*:- Trial is not closed hereunder till case sub- 


mitted for decision. 
Kaysen v. Steele, 18 U. 260; 44 P. 1042. 


7494. (3727.) Judgment when counterclaim established. Where a 
counterclaim is established which equals the plaintiff’s demand, the judgment 
must be in favor of the defendant. Where it is less than the plaintiff’s demand, 
piaintiff must have judgment for the residue only. Where it exceeds the 
plaintiff’s demand, the defendant must have judgment for the excess. 

Mont. Civ. P., § 1627. Cal. C. Civ. P., § 666%. Counterclaim, §§ 7452-7454. 

7485. (3728.) Judgment where defendants not all served. Joint prop- 
erty. If the action be on a contract against two or more defendants, and the 
summons be served on two or more but not on all, the judgment shall be 
entered only against those who were served, if the contract be a several or 
a joint and several contract; but if the contract be a joint contract only, the 
judgment shall be entered against all the defendants, but shall only be en- 
forced against the joint property of all and the separate property of the 


defendants served. 
Mont. Civ. P., § 1625. Actions against persons severally or jointly 
and severally liable, §§ 6511, 6520, 6558. 


7486. (3729.) Form of judgments. Judgments in justices’ courts must 
be entered substantially in the form in which they are required to be en- 
tered in district courts. When the judgment is rendered in a case where the 
defendant is subject to arrest and imprisonment thereon, the fact that the de- 


fendant is so subject must be stated in the judgment. 
Cal CG. Civ.e es Soon. Certain courtmartial judgments 
Judgments, district court, §§ 6844-6871. docketed and enforced, § 3858. 


7497. (3730.) If amount found due exceeds jurisdiction, excess re- 
mitted. When the amount found due to either party exceeds the sum for 
which the justice is authorized to enter judgment, such party may remit the 
excess, and the judgment may be rendered for the residue. 

Cale CmCiv.s E., a Suoos. Less than $300, §§ 1791, 1792. 

7498. (3731.) Defendant may offer to compromise. Effect. If the de- 
fendant, at any time before the trial, offer in writing to allow judgment to be 
taken against him for a specified sum, the plaintiff may immediately have 


may be 


judgment therefor, with the costs then accrued; but if he does not accept 


such offer before the trial, and fails to recover in the action a sum in excess 
of the offer, he cannot recover costs, but costs must be adjudged against him 
from the time of the offer, and if he recovers, be deducted from his recovery. 
But the offer and failure to accept it cannot be given in evidence to affect the 
recovery otherwise than as to costs. 


GAIL Ch Ciioleas Eid 

Similar provision in district court, § 6893. 
Tender, §§ 7215, 7217. 

Tender and deposit, costs, § 7044. 


Where defendant offered $75 hereunder, and 
plaintiff refused, asking more, which defendant 
declined to give, plaintiff could not afterward, 
before trial, take judgment for $75. 

Orthinve Zoe OC wel eles eWi., 419s Cub o0: 


. state, and must be docketed in the judgment docket of the district court there- 
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7499. (3732.) Costs of prevailing party included in judgment. The © 
justice must tax and include in the judgment the costs allowed by law to the | 
oe ee Costs to be-itemized on docket, § 7530. 

No cost bill need be filed, § 7049. Fees of justice of the Peace, 8 2527. 

7500. (3733.) Abstract of judgment. Form. The justice, on the 
demand of a party in whose favor judgment is rendered, must give him an 
abstract of the judgment in substantially the following form (filling blanks 


according to the fact): 


State of Utahi county Of cae ne Avett et ae » plaintiitjeves eee : 
defendant, in justice’s court, before en , Justice of the peace, ae 
Maecinct (Or city), -a.2 see , 19...., (insert date of abstract) judgment en- 
tered for plaintiff (or defendant) for $.............. ;oOn thew see eee day of 
De ee , 19... 1 certify that the foregoing is a correct abstract of a judg- - 
ment rendered in said action in my court (or, as the case may be, in the > 
OAT ROL ee cn , justice of the peace, as appears by his docket now in my 
possession, as his successor in office). 

Date. eR cerca cae 


Justice of the Peace. 
OgleG., Civ. cP, 8 897. : 
7501. (3734.) . Abstract filed in district court. Docketed. The abstract 
may be filed in the office of the clerk of the district court of any county in the 


of. The time of the receipt of the abstract by the clerk must be noted by him 


thereon and entered in the docket. 


Cal. C. Civ. P., § 898*. Judgment so docketed does not become, tech- 

Transcript of judgment by confession, state- nigaly, she wegen? a Seat vot 
ment to accompany, § 6890. : An abstract will not be stricken from the 
_ Judgments of city courts may be docketed record on the ground justice’s court had not 
in any county, § 1719. acquired jurisdiction of the defendant. 

Lien of docketed judgment, § 7508. Lund v. Booth, 33 U. 341; 93 P. 987. 


7502. (3735.) Id. Execution issued from district court. From the 
time of the docketing in the office of the clerk of any district court, execution 
may be issued thereon within the same time, in the same manner and with 


like effect as if issued on a judgment of the district court. Am’d ’01, p. 17. . 


CHI (Ch Glia TEs SEES Execution on judgment of city court dock- 
eted in district court, § 1719. 


7503. (3736.) Judgment a lien only when docketed in district court. 
A judgment rendered in a justice’s court creates no lien upon any lands of the 
judgment debtor, unless such an abstract is filed and docketed in the office of 
the clerk of the district court of the county in which the lands are situated, and 
when so filed and docketed, such judgment is a lien upon the real property of 
the judgment debtor, not exempt from execution, situated in that county, for 
the period of eight years from the date of the judgment, unless the judgment 
be previously satisfied. Ai de-Ole palo: 


Cala Cy Civ. P:,;. § 200%. Satisfaction of judgments in di 
Limitation of action on judgment, eight  §§ 6881-7003: in U.S een a5a0 Cea 


years, § 6465. Lien lost by renewal of m i 
Lien of judgments of district courts, §§ 6868, an tere mortgage. LE oe ae 


6869; of U. S. courts, § 3589. Smith v. Schwartz, 21 U. 126; 60 P. 305. 


CHAPTER 78. 


JUSTICES’ COURTS—EXECUTIONS. 


7505. (3737.) Execution issued within eight years. Execution for the 
Pecec ment ofa ee Sua of a justice’s court may be issued on the applica- 
tion of the party entitled thereto at any time within eight years f 
entry of the judgment. Amdt <p. 16: apenas 


Cal 2C> Civ.P. 289 0Le. 
Execution on judgment docketed in district 
court, § 7502. 


Certain court-martial judgments 


docketed and enforced, § 3858. one hae 


oe a CRO Se : : ; 
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7506. (3738.) Id. To whom directed. Contents. The execution when 
issued by a justice shall be directed to the sheriff, or to a constable of the 
county, and subscribed by the justice by whom the judgment was rendered or 
by his successor in office. It shall intelligently refer to the judgment by stat- 
ing the names of the parties, and the name of the justice before whom, and of 
the county and precinct where, and the time when, it was rendered, the 
amount of the judgment, if it be for money, and if less than the whole is due, 
the true amount due thereon. It must contain, in like cases, similar directions 
to the sheriff or constable as are required in executions issued from the dis- 
trict court. 

Calie@ieCiv., Ps 8-902". Wxecution, district court, §§ 6912-6951. 
7507. (3739.) Justice may renew by indorsement. Reissue. An exe- 
. cution may, at the request of the judgment creditor, be renewed before the 
expiration of the time fixed for its return, by the word “renewed” written 
thereon, with the date thereof and subscribed by the justice. Such renewal 
has the effect of an original issue, and may be repeated as often as necessary. 


If an execution is returned unsatisfied, another may be afterwards issued. 
Cal. C. Civ. P., § 903. 


3 7508. (3740.) How executed. Powers of constable. The sheriff or 
-. constable to whom the execution is directed must execute the same in the 
same manner as the sheriff is required to proceed upon the executions directed 
to him, and the constable, when the execution is directed to him, is vested 


for that purpose with all the power of the sheriff. 
Cal. C. Civ. P., § 904*. : 


7509. (3741.) Proceedings supplementary; provisions applicable. The 
provisions of this code as to proceedings supplementary to execution in the 
_ district court are applicable to justices’ courts, the necessary changes and sub- 


stitutions being made therein. 
Cala © Civ. P78 °905*:; Proceedings supplementary, §§ 6955-6964. 


E CHAPTER 79. 
E JUSTICES’ COURTS—NEW TRIALS AND APPEALS. 


7512. (3742.) New trial, for what causes granted. A new trial may be 
. granted by the justice on motion made within ten days after the entry of 
3 judgment, for any of the following causes: 

1. Accident or surprise, which ordinary prudence could not have guard- 

ed against; 

2. Excessive damages, appearing to have been given under the influence 
: of passion ; “4 
| 3. Insufficiency of the evidence to justify the verdict or other decision ; 
4. Newly discovered evidence material for the party making the appli- 
2 cation, which he could not with reasonable diligence have discovered and pro- 


duced at the time. 


f A motion for a new trial may be filed after The same principles govern the extent and 
| verdict and before entry of judgment. exercise of the granting of a new trial as 
Bellion v. Durand, 39 U. 532; 117 P. 798. govern courts of record. 
f A motion for a new trial must be based Porter v. Ritchie, 32 U. 381; 91 P. 24. ‘ 
2 on insufficiency of evidence to justify the ver- An appeal cannot be taken until overruling 
dict and not the judgment. gt ne motion for new trial. 

Id. 


7513. (3743.) Id. Application on affidavit and notice. Counter affi- 
davits. The application shall be made upon affidavit and notice. The affidavit 
shall be filed with the justice, with a statement of the grounds upon which the 
party intends to rely. The adverse party may use counter affidavits on the 
motion provided they are filed one day previous to the hearing of the motion. 


ale CuCiv.. Ps § 9745. : Decisions on application for new trial, dis- 
Notices, and es and service of papers, dis- trict court, notes to § 6978. 
trict court, §§ 7024-7032. 


4 7514. (3744.) Appeal within thirty days of notice of entry of judgment. 
Notice of appeal. Any person dissatisfied with a judgment rendered in a jus- 


Cet 
tice’s court, whether the same was rendered on default or after trial, may ap- 
peal therefrom to the district court of the county at any time within thirty 
days after the rendition of any final judgment. Notice of the entry of judgment 
must be given to the losing party by the successful party either personally or 
by publication, and the time of appeal shall date from the service of said no- 
tice. If personal service cannot be had and the fact is made to appear by 
affidavit, the justice shall order that notice of the judgment be given by pub- 
- lication in some newspaper published in the county. Said notice shall be pub- 
lished once a week for two successive weeks and a copy thereof sent by mail 
addressed to the party at his last known place of residence, and the party 
shall be deemed to have notice of said judgment on the date of the last pub- 
lication. If no newspaper be published in the county, then notice of the judg- 
ment shall be given by mail addressed to the party at his last known place 
of residence, and the party shall be deemed to have notice of said judgment 
on the tenth day after the depositing of said notice so addressed in the United 
States postoffice. The appeal shall be taken by filing a notice thereof with the 
justice, or in the clerk’s office of the district court to which said appeal is 
taken, and serving a copy on the adverse party. The notice shall show on its 
face the title of the court in which it is so filed. In case the appeal is taken 
by filing a notice in the district court, and upon the perfection of such appeal, 


the clerk of said court shall notify the justice thereof. 


immaterial. | Am’d ’07, p. 257. 


Appeal to district court final, when, Con. art. 
8, sec. 9, and note. : 

Decisions on appeal to supreme court of 
cases brought up from justice’s courts, note to 
Con. art. 8, sec. 9. 

Action of district court when subject to re- 
view by supreme court by certiorari or man- 
damus, notes to §§ 7384, 7391. 

There is no distinction between an appeal 
from a judgment rendered by a justice’s court 
in forcible entry and detainer and an appeal 
from a justice’s court in other cases. 

Hoffman v. Lewis, 31 U. 179; 87 P. 167. : 

Attacking a default judgment by certiorari 
ils a waiver of notice of judgment. 

Forsythe v. Third Judicial Dist. Court, 41 U. 
Ge WMS VAN Gyr 


A motion to set aside a judgment is a waiver 
of notice of time for appeal, and it commences 
to run from date of the motion. 

State ex rel. Grant v. First Dist. Court, 38 U. 
138; 110 P. 981. 

Before amendment of 1907 notice of appeal 
had to be filed before service, or on same date. 

State ex rel. Walton v. Third Dist Court, 36 
Wieo02- 105 PB: 105: 

State ex rel. Peart v. Third Dist Court, 32 U. 
A218 91 Ps 1133, 

Where a transcript on appeal fails to show 
service of notice of appeal, appellant should 
ask for leave to amend the transcript and 
supply the defects; it cannot be supplied by 
affidavit showing service. 

State ex rel. Snell v. Third Dist. Court, 36 U. 
267; 103 P. 261. 


7515. 


(3745.) Trial anew in district court. 


Order of service is 


A letter of one attorney in the case to op- 
posing attorney, stating the facts of the judg- 
ment, in justice court, is sufficient notice. 

Tooele Meat & Storage Co. v. Morse, 43 U. 
5155) 136) PP 965. 

When a judgment, pending appeal, has been 
satisfied by execution, the successful party 
cannot have further judgment. 

Moon v. Bollwinkel, 47 U. 389; 154 P. 939. 

A judgment is final for the purpose of an 
appeal when it terminates the action or pro- 
ceedings in which it is rendered. 
po cae v. Third Dist. Court, 36 U. 223; 102 

. 868. 


An appeal cannot be taken until the motion 
for new trial has been overruled. 

a re ex rel. Porter v. Ritchie, 32 U. 381; 91 

Where notice of appeal is filed with the 
clerk and entitled in the justice’s court, the 
defect is not jurisdictional and may be cor- 
rected. 
ap eee v. Christensen, 51 U. —; 173 P. 

O- 

Where the notice of appeal was filed with 
the clerk of the district court, but it does 
not show proof of service, the defect may be 
remedied by making proof of service and 
elite it with the clerk of the district court. 


Where a notice of appeal is served within 
time, but filed after thirty days, the appeal 
must be dismissed. 

Besos v. Bramel, Judge, 51 U. —; 174 

- 63%. 


Practice. Amendments. 


i eee Pe 


All causes appealed to the district court shall be heard anew in said court, and 
said court may regulate by rule the practice in such cases, in all respects not 
provided for by statute; provided, that pleadings in the district court in said 
cases may be amended in all respects in the same manner and upon the same 
terms as are now or hereafter may be provided for the amendment of plead- 


ings in cases originally commenced in the district court. 


Amendments, district court, §§ 6618, 6619. 

An appeal from the justice’s court to the 
district court entitles the appellant to a trial 
anew upon the same cause of action and 
pleadings as in the justice’s court, and he is 
liable to be confronted with the same testi- 
mony that could have been introduced on the 
trial before the justice, and no other. 

Skews v. Dunn, 3 U. 186; 2 P. 64. 

This section, giving either party on appeal 
the benefit of all legal objections made below, 
obliges district court to reverse on finding ob- 
jections to the venue well taken. 

K. C. Hwd. Co. v. Neilson, 10 U. 27; 86 P. 181. 


=On appeal, the case must be tried de novo, 
just as if it had been commenced in the dis- 
trict court. 

Griffin v. Howell, 38 U. 357; 118 P. 327. 

Where the defendant in the justice’s court 
appeared specially and objected that the ac- 
tion was brought in the wrong precinct, but 
on appeal from dismissal, he answered, on 
the merits, his objection was waived. 


Neilsen vy. Third Dist. : 
P. 868. ir ist. Court, 86 U. 223; 102 


SAS eS 


at hd 


| 


7004. ‘ 
: Bxecution stayed on filing of undertaking, § 
519. 


+ 
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; 7516. (3746.) Papers to be transmitted within five days; remedy for 
failure. Upon receiving the notice of appeal and the filing of the undertak- 
ing, as required in the next succeeding section, or upon receiving notice 
from the clerk of the district court that the appeal has been filed and perfected 
in the clerk’s office, and the payment of the fees of the justice for making the 
transcript, the justice shall, within five days, transmit to the clerk of the dis- 
trict court a certified copy of his docket, the original pleadings, all notices, 
motions, and other papers filed in the case, and the notice and undertaking 
on appeal, in case the same has been filed with said justice; and the said jus- 
tice may be compelled by the district court, by an order entered upon motion, 
to transmit such papers, and may be fined for neglect or refusal to transmit 
the same. A certified copy of such order may be served on the justice by the 
party, his attorney or agent. In the district court either party may have the 
benefit of all legal objections made in the justice’s court. | Am’d ’07, p. 257. 


CaleCx Civ. LR) inns to be and which are recorded therein, is con- 

Fee for preparing and certifying transcript,  clusive. 

§ 2527. f Douglass v. District Court, 45 U. 486; 146 P. 
The transcript of the justice’s record on 562. 

appeal, as to all matters and things required 


7517. (3747.) Undertaking filed within five days; contents; approval 
when stay desired. Within five days after filing the notice of appeal, 
an undertaking shall be filed with the justice, with two or more sureties, in the 
sum of $100, for the payment of the costs on the appeal; and, if a stay of pro- 
ceedings be claimed, in a sum equal to twice the amount of the judgment, in- 
cluding costs, when the judgment is for the payment of money, or twice the 
value of the property, including costs, when the judgment is for the recovery 
of specific personal property ; and shall be to the effect, when the action is for 
the recovery of money, that the appellant will pay the amount of the judg- 
ment appealed from and all costs if the appeal be withdrawn or dismissed, or 
the amount of any judgment and all costs that may be recovered against him 
in said action in the district court; and that, if the appellant does not make 
such payment within thirty days after the entry of judgment in the district 
court or of the date of withdrawal or dismissal of the appeal, judgment may 
be entered on motion of the respondent in his favor against the sureties for 
such amount with interest and costs; and judgment may be entered against 
the sureties by the court having jurisdiction of the case pursuant to the stipu- 
lations herein designated. When the action is for the recovery of or to fore- 
close a lien on specific personal property, the undertaking shall be to the 
effect that the appellant will pay the judgment and costs appealed from, and 
obey the order of the court made therein, if the appeal be withdrawn or dis- 
missed, or will pay the amount of any judgment and costs which may be re- 
covered against him in said action in the district court, and will obey any 
order of the court therein. When the judgment appealed from directs the 
delivery of the possession of such property by the appellant, he will not com- 
mit or suffer to be committed any waste thereon, and if the appeal be dis- 
missed or withdrawn, or the judgment affirmed, or judgment be recovered 
against him in the action in the district court, he will pay the value of the use 
and occupation of the property from the time of the appeal until the delivery 
of possession thereof; or that he will pay any judgment and costs that may be 
recovered against him in said action in the district court, not exceeding a sum 
to be fixed by the justice of the court from which the appeal is taken, or by 
the clerk or judge of the district court in which the notice of appeal may have 
been filed (in case said appeal is taken by filing in said district court), and 
which sum must be specified in the undertaking on appeal, may be waived in 
writing by the adverse party. When a bond is given to stay execution, it 
must be approved by the justice or by the clerk or judge of the district court 
to which said appeal is taken. Piade Oop Zl. 0/. p. 256, 


Cal. C. Civ. P., § 978*; Mont. Civ. P., § 1764*. An appeal is complete so far as the justice’s 
Dismissal of appeal, § 7520. rene court losing jurisdiction is courernee: whether 

taking is or becomes insufficient, an appeal bond is filed within five days or not. 
py eueunder anne Pratt v. Gilbert, 8 U. 54; 29 P. 965. 


Poy ere NL ee oa eee 


Ries 
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Principal need not sign with sureties; he is The undertaking on appeal may be filed t 
already A oune. . with the clerk and approved by either the ¢ erk re 
Butterfield v. Cold S. Co., 11 U. 194; 39 P. 824. iste judge of the district court. z 
Secs. 7517, 7518, refer to one undertaking, ; — ~ : hs 
and it is optional with appellant in taking his Where it is admitted in the pleadings that 
appeal to either file an undertaking, as pro- the undertaking was filed with the clerk, it is- 
vided in this section, or make a deposit, as immaterial whether the instrument shows it 
provided in § 7518. was so filed, because the lodging of it with the — 
Hansen v. Anderson, 21 U. 286; 61 P. 219. clerk for filing is sufficient. - 
Id 


The bond on appeal and stay bond may be d. / 
in one instrument. This bond does not stay an attachment. 


Christensen v. Christensen, 51 U. —; 173 P. Wells v. Loofbourow, 49 U. 200; 162 P. 375. 
8 


7518. (3748.) Affidavits of sureties. Deposit. The undertaking shall 
be accompanied by the affidavits of the sureties that they are residents of the 
county and are each worth the amount specified in the undertaking, over and 
above their just debts and liabilities, exclusive of property exempt from exe- 
cution. A deposit of the amount of the judgment appealed from, including all 
costs, or the value of the property and all costs, in actions for the recovery of 
specific personal property, with the justice or with the clerk of the district 
court to which the appeal is taken shall be equivalent to the filing of the un- 
dertaking in this section mentioned; and in such case the justice shall trans- _ 
mit the money to the clerk of the district court, if not already deposited with — 


him, to be paid out on the order of the district court. | Am’d ’07, p. 258. Ta 


y 


Gal Ce Civ. Bs S.978%. May file undertaking or make a deposit. 
Qualifications of sureties generally, § 7223. Hansen v. Anedrson, 21 U. 286; 61 P. 219. 

Surety company need not justify, § 1210. Appeal dismissed for failure of sureties to 
When undertaking insufficient, § 7004. justify. x ee 
Deposit in lieu of undertaking, § 7545. Hoffman v. Lewis, 81 U. 179; 87 P. 167. ra 


Pratt v. Jarvis, 8 U. 5; 28 P. 869. et 

7519. (3749.) Undertaking stays execution. Order. Relinquishment. 
Costs. If an execution be issued, on the filing of the undertaking staying all 
proceedings, the justice shall by order direct the officer to stay all proceedings 
on the same. Such officer must, upon payment of his fees for services ren- — 
dered on the execution, thereupon relinquish all property levied upon and de- _ 
liver the same to the judgment debtor, together with all moneys collected -_ 
from sales or otherwise. If his fees be not paid, the officer may retain so 
much of the property or proceeds thereof as may be necessary to pay the 


same. “om 
Wale Ce Civs Ps $979: : ae of undertaking when stay desired, 
a 


aa 


=m 
7520. (3750.) When appeal may be dismissed. Damages for appeal for _ 
delay. No failure to comply with any provisions of law relating to appeals 
from justice’s court to the district court, except a failure to serve and file a 
notice of appeal, shall defeat the jurisdiction of the district court over the 
case attempted to be appealed. : 
_On notice, an appeal shall be dismissed for the following cause: That _ 
notice of appeal was not served and filed within thirty days after notice of © 
rendition of judgment; provided, that the pendency of motion for new trial 
shall not enlarge the time for appeal. x, 
__ An appeal may be dismissed, on notice, in the discretion of the court, for 
either of the following causes: 
a 4 eee papers were Re filed in the district court, and the advance 
e uire eretor was not paid, withi 1 i 
ae Lee ages paid, within thirty days after the transcript was — 


2. That the undertaking was not filed withi <a 2 
aaa g ed within five days after the filing _ 


3. That appellant failed to file a nev i i + 
te cot w and sufficient undertaking when — 


On the trial of the case on appeal to the distri if i 
z Fe e district court, if it appears 
court that the appeal was made solely for delay, it may add to fo eee a sc 
damages as may be just, not exceeding twenty-five per cent of the judgment . 
D eee tS 5 


a 
by the pleadings, which may be 


~ 


appealed from; prozided, such issue is raised 
informally amended for the purpose. Am/’d ’99, p. 74; 07 p. 259. 


ee eee eee new one may : Action of district court in dismissing or r 
Costs on dismissal, § 7042. nay pe ren iss appeal from justice’s 


Whee re vali: t itle may be reviewed on certiorari or 
aneal. 5 7040. g party entitled to costs on notes to §§ 7384, 7391... - ti mani 


= - Se Ss P bes 


<i 


= See Oe ts 
a _ Decisions on appeals from justice’s courts to 
i. 8 ipreme court, note to Con. art. 8, sec. 9. 
The district court cannot dismiss an appeal 
_ from a justice’s court except where the in- 
_ formalities are such as to render the appeal 
ineffectual. 


_  Weseott v. Eccles, 3 U. 258; 2 P. 525. 


‘District courts have no original jurisdiction 
_ Of an offense under a city ordinance, and 
where the record does not show how the case 
came into the district court, plaintiff’s appeal 
will. be dismissed. 

AST Scans Fork City v. Thomas, 4 U. 485; 11 P. 


aa 


When it appears that a cause over which 
a justice’s court has no jurisdiction, owing 
to the fact that the cause involves the trial 
of title to land, and the cause has been brought 
into the district court by appeal, it is the 
_. duty of the district court to dismiss the appeal 
J because the justice had no jurisdiction. 
Cereghino v. Third District Court of Utah 
Territory, 8 U. 455; 32 P. 697. 
_ Bond filed one day too late; effect. 
Pratt v. Gilbert, 8 U. 54; 29 P. 965. 
Where the district court refused to dismiss 
x an appeal from a justice’s court on account 
s of delay in filing, and the record was silent 
as to whether the rules governing appeals had 
been complied with, such action of the district 
court would not be disturbed. 
_~+=Hyndman v. Stowe, 9 U. 23; 38 P. 227. 


Appeals dismissed on account of failure to 
pay fees and docket appeal within thirty days. 
Wan Wagonen v. Barben, 9 U. 481; 35 P. 497. 
.” Henderson v. Higgins, 9 U. 290; 34 P. 61. 
Legg v. Larson, 7 U. 110; 25 P. 731. 
a pee Lake City v. Redwine, 6 U. 335; 23 P. 
4 Where an.appeal has been taken from jus- 
4 tice’s court to the district court and new par- 
“WA ties are added, the latter court does not lose 
_ ‘jurisdiction of the case by dismissing as to 
the only party in the justice’s court. 


JUSTICES’ COURTS; GENERAL. 


< 


— re 5° 
2 i 


6 eet teers Yee 
apo so, itt 


Where a district court clerk was prohibited 
from filing papers on appeal from a justice of 
the peace until the advance filing fee was paid, 
and the defendant who appealed failed to pay 
the fee within the time required, payment of 
the fee by plaintiff in order to move to dis- 
miss the appeal was not a voluntary payment 
which waived his right to have the appeal dis- 
missed. 

Little v. Blank, 31 U. 222; 87 P. 708. 


When sureties failed to justify on demand, 
appeal dismissed. 

Hoffman v. Lewis, 31 U. 179; 87 P. 167. 

Pratt v. Jarvis, 8 U. 5; 28 P. 869. 


An appeal from a justice’s court to the dis- 
trict court is statutory, and the statutes grant- 
ing it must be substantially compiied with. 

Hoffman v. Lewis, 31 U. 179; 87 P. 867. 

Dismissal for failure to serve and file notice 
of appeal on same day. (This case arose prior 
to amendment of 1907.) 

ane vy. Third District Court, 32 U. 418; 91 
P. 133. : 

Jurisdictional defects on an appeal are not 
waived by consenting that the case be set for 
trial after motion to dismiss the appeal has 
been overruled. 

Steele v. Third Dist. Court, 41 U. 402; 126 P. 
321. 

Unless the record discloses that the district 
court acted capriciously or arbitrarily, its rul- 
ing in dismissing an appeal or refusing to 
reinstate it will not be disturbed. 

Kyrimes v. Kyrimes, 45 U. 168; 143 P. 232. 

Where pleadings admit that notice of ap- 
peal was served by mail, but there is no 
acknowledgment or proof of service of the no- 
tice, the service is sufficient, and the court 
should permit the record to be amended by 
showing proof of service. 

Christensen v. Christensen, 51 U. —; 173 P. 
383 


A notice of judgment entitled in the wrong 
court is not effectual, but may be amended. 


Hamner v. Ballantyne, 16 U. 436; 52 P. 770. Greenwood v. Bramel, Judge, 51 U. —; 174 
on See Skews v. Dunn, 3 U. 186; 2 P. 64. ; Eat ts 
a 7521. (3751.) Proceedings after appeal dismissed. When an appeal is 


dismissed, and a certified copy of the order of dismissal is filed in the justice’s 
court in which the judgment is rendered, the judgment appealed from shall 
_. have the same force and validity, and may be enforced in the same manner as 
___ if no appeal had been taken. In case an appeal is taken to the supreme court 
after a certified copy of the order aforesaid is filed in the justice’s court, and 
execution is stayed, the judgment therein shall be suspended until further or- 


der of the district court. 


& N. Dak. (1895) § 6780*. The dismissal hee pera Oe not adjudi- 
; i i rom. 
ea against sureties after dismissal, § Seahupeh v7 Deraiaeee ie i ee 

a - CHAPTER 80. 

= JUSTICES’ COURTS—GENERAL PROVISIONS. 

a 7525. (3752.) Contempt for which justice may punish. A justice may 


judicial proceeding ; 
ceeding ; 


d by him; 


+ 


de or issue 


re 


he 


punish, as for contempt, persons guilty of the following acts, and no other: 
1. Disorderly, contemptuous, or insolent behavior toward the justice 
while holding court, tending to interrupt the due course of a trial or other 


2. Breach of the peace, boisterous conduct, or violent disturbance in 
- the presence of the justice, or in the immediate vicinity of the court held by 
him, tending to interrupt the due course of a trial or other judicial pro- 


3. Disobedience or resistance to the execution of a lawful order or proc- 
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4. Disobedience to a subpoena duly served, or refusing to be/sworn or to 


answer as a witness; } 
5. Rescuing any person or property in the custody of an officer by virtue 


of an order or process of the court held by him. 


é i 579. 
es de Secs: Assault in presence of court, bond, § 8 
coe ie § 7058, and note. Newspaper pupae concerning courts are 
: 1 er of courts respecting conduct not contempts hereunder. | ; 
Fe de ceniiee. §§ 1802, 1818. : People v. Carrington, 5 U. 5381; 17 P. 735. 


7526. (3753.) Id. Procedure when committed in presence of court. 
When a contempt is committed in the immediate view and presence of the jus- 
tice, it may be punished summarily; to that end an order must be made recit- 
ing the facts as they occured, and adjudging that the person proceeded against 
is thereby guilty of contempt, and that he be punished as therein prescribed. 

Gale Crm Clyne 00 ts 

7527. (3754.) Id. When not committed in presence of court. When 
the contempt is not committed in the immediate view and presence of the jus- 
tice, a warrant of arrest may be issued by such justice, on which the person so 
guilty may be arrested and brought before the justice immediately, when an 
opportunity to be heard in his defense or excuse must be given. The justice 
may thereupon discharge him, or may convict him of the offense. 

Cal. C. Civ. P., § 908. 

7528. (3755.) Id. Penalty. A justice may punish for contempts by 
fine or imprisonment, or both; such fine not to exceed in any case $100, and 
such imprisonment one day. 

Cal. C. Civ. P., § 909. 

7529. (3756.) Id. Entry in docket. The conviction, specifying partic- 
ularly the offense and the judgment thereon, must be entered by the justice 
in his docket. 

Gail (Ch Cob 1245 Record of justice, how proved, § 7088. 


DOCKET OF JUSTICE. 


7530. (3757.) Justice to keep docket. Entries. Every justice must 
keep a book, denominated a “docket,” in which must be entered: 

1. The title to every action or proceeding ; 

2. The object of the action or proceeding, and, if a sum of money be 
claimed, the amount thereof; 

3. The date of the service of the summons and the time of its return; 
and if an order to arrest the defendant be made, or a writ of attachment be 
issued, a statement of the fact; 

4. The time when the parties, or either of them, appear, or their non- 
appearance, if default be made; a minute of the pleadings and motions, if in 
writing, referring to them; if not in writing, a concise statement of the mate- 
rial parts of the pleadings; 

5. Every adjournment, stating on whose application and to what time; 

6. The demand for a trial by jury, when the same is made, and by whom 
made, the order for the jury and the time appointed for the return of the 
jury, and for the trial; 

The names of the jurors who appear and are sworn, and the names of 
all witnesses sworn, and at whose request; 

8. The verdict of the jury, and when received; if the jury disagree and 
are discharged, the fact of such disagreement and discharge ; 


_ 9. The judgment of the court, specifying the costs included, and the 
time when rendered; 
10. An itemized statement of the costs ; 


He re song of ie Fanaa when issued, and to whom; the re- 
newals thereot, 11 any, and when made; and a statement of 1 
to the justice, and when and by whom; any moneeie 
12. The receipt of a notice of appeal, if any be given, and 
bond, if any filed. . Less yan caus appeal 
Cal. ©. Civ. P., § 911%, 


} : Where an order requiri 
Certain court-martial judgment a ras scoranetsntaeene ie 
2 RNa judg S may be was not recorded it was competent for the 
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ed 


Pe en oe ee oe 
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parties to stipulate that the order was made 
on a certain date. 


ees v. District Court, 45 U. 486; 146 P. 


The transcript of the justice’s record on ap- 
peal, as to all matters and things required to 
be and which are recorded therein, is conclu- 
sive. 

Id. 
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Also on certiorari. 

McMillan v. Durand, 38 U. 274; 112 P. 807. 
Rach ee Ve Justice Court; 3b U. 4433, 100 P. 

In an action to set aside a judgment be- 
cause of fraud, the recital ‘‘from the evidence 
I find’ is only prima facie proof that evidence 
was introduced. 

McMillan vy. Forsythe, 47 U. 571; 154 P. 959. 


7531. (3758.) Id. Entries, when and where made. Prima facie evi- 
dence. The several particulars of the next preceding section specified must 
be entered under the title of the action to which they relate, and, unless other- 
wise in this code provided, at the time when they occur. Such entries in a 
justice’s docket, or a transcript thereof, certified by the justice, or his succes- 


sor in Office, are prima facie evidence of the facts so stated. 
Cal C.Clv.-P.,/§ 922. 


7532. (3759.) Index to docket. A justice must keep an alphabetical 
index to his docket, in which must be entered the names of the parties to each 
judgment, with a reference to the page of entry. The names of the plaintiffs 
must be entered in the index in the alphabetical order of the first letter of the 
family name. 

Cal. C. Civ. P., § 918. 


7533. (3760.) Dockets and files delivered to successor. Every justice 
of the peace, upon the expiration of his term of office, must deposit with his 
successor his official dockets and all papers filed in his office, as well his own 
as those of his predecessors or any other which may be in his custody, to be 
kept as public records. 


Calter iCiva, Paes ol14 

The provisions of §§ 7533-7536 do not render 
invalid § 1724, which provides for transfer of 
records and files to clerk of city court where 


7534. (3761.) Id. Where deposited when vacancy occurs. If the office 
of a justice becomes vacant by his death or removal from the precinct or city, 
or otherwise, before his successor is elected and qualified, the docket and 
papers in possession of such justice must be deposited in the office of some 
other justice in the precinct or city, to be by him delivered to the successor 
of such justice. If there is no other justice in the precinct or city, then the 
docket and papers of such justice must be deposited in the office of the county 
clerk of the county, to be by him delivered to the successor in office of such 
justice. 

Cal. C. Civ. P., § 915*. 


7535. (3762.) Id. Jurisdiction of successor. Who is successor. Any 
justice with whom the docket of his predecessor or of another justice is de- 
posited has and may exercise over all actions and proceedings entered in such 
docket the same jurisdiction as if originally commenced before him. In case 
of the creation of a new county, or of the change of the boundary between 
two counties, any justice into whose hands the docket of a justice formerly 
acting as such within the same territory may come is for the purpose of this 
section considered the successor of such former justice. 

Cal. C. Civ. P., § 916. 

7536. (3763.) In case of vacancy, etc. The justice elected or appointed 
to fill a vacancy is the successor of the justice whose office became vacant be- 
fore the expiration of a full term. When a full term expires, the same or an- 
other person elected to take the office in the same precinct or city from that 
time is the successor. 

Cal. C. Civ) P., § 917+. 

7537. (3764.) Id. When two or more equally entitled. When two or 
more justices are equally entitled, under the next preceding section, to be 
deemed the successors in office of the justice, the board of county commission- 
ers for that county must, by resolution, spread upon its minutes, designate 
which justice is the successor of a justice going out of office, or whose office 


has become vacant. 
Cal. C. Civ. P., § 918%. 


several precincts 
merged into one. 
INVstromivs Clark, 227) hc 18GrN (an Pees ise 


have been abolished and 
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7538. (3765.) Subpoenas, etc., issued to any part of county. Justices 


of the peace may issue subpoenas in any action or proceeding in the courts 
held by them, and final process on any judgment recovered therein, to any 
part of the county. / 

Gal, C. Civ. P., 


i S required to attend out of the ty; (§ 1793: : ; a, 
tess within thirty miles, § 7131. Witnesses, etc., in district court, §§ 7122-7151. 


7539. (3766.) Papers, except subpoenas, must be filled out by justice. 
Every paper made or issued by a justice, except a subpoena, must be issued 


without a blank to be filled by another, otherwise it is void. 


i s Le Party may serve his own subpoenas. 
CRESS eae ve Oe Smith v. Nelson, 23 U. 512; 65 P. 485. 


7540. (3767.) Justice to receive and disburse money. Justices of the 
peace must receive from the sheriff or constables of their county all money 
collected on any process or order issued from their courts respectively, and 


must pay the same, and all money paid to them in their official capacity, over 


to the parties entitled or authorized to receive it, without delay. 
Cal. C. Civ. P., § 921. 

7541. (3768.) Another justice to attend in case of disability. In case 
of the sickness or other disability, or necessary absence of a justice on a re- 
turn day of a summons, or at the time appointed for a trial, another justice of 
the same precinct or city, or an adjoining precinct of the county, may, at his 
request, attend in his behalf, and thereupon is vested with the power for the 
time being of the justice before whom the summons was returnable. In that 
case, the proper entry of the proceedings before the attending justice, sub- 
scribed by him, must be made in the docket of the justice before whom the 
summons was returnable. If the case is adjourned, the justice before whom 
the summons was returnable may resume jurisdiction. 

Cal Ce Civ: b.,28 (922%. Change of venue in case of sickness of jus- 
tice, § 7427. 

7542. (3769.) Security for costs may be required. Justices of the peace 
may in all cases require a deposit of money or an undertaking as security for 
costs of court, before filing the complaint. If the plaintiff is a non-resident, 
however, the defendant may demand that the plaintiff make a deposit oi 
money or give an undertaking with two good sureties in any sum not exceed- 
ing $100, as the court may determine, for payment of costs adjudged against 
the plaintiff; and all proceedings shall stop unless such undertaking is given, 
and if not given within twenty days the suit shall be dismissed without 
prejudice. ; 


Cal. C. Civ. P., § 923%. Security for costs must be furnished within 
Qualifications of sureties generally, § 7223. twenty days after the order requiring it, not 
Non-resident required to furnish security for twenty days after demand, 

costs, district court, § 7051. Kee v. District Court, 45 U. 481; 144 PB 


7543. (3770.) Prevailing party entitled to costs. The prevailing party 
in justices’ courts is entitled to costs of the action, and also of any proceed- 
ings taken by him in aid of an execution issued upon any judgment recovered 
therein. 

Re eis eae see dusticets couke sh 7a4e lie Poms bill need be filed in justices’ courts, 

7544, (3771.) Justices’ courts of limited jurisdiction, etc. Provisions 
of code applicable. Justices’ courts being courts of peculiar and limited ju- 
risdiction, only those provisions of this code which are, in their nature, ap- 
plicable to the organization, powers, and course of proceedings in justices’ 
courts, or which have been made applicable by special provisions in this code 
are applicable to justices’ courts and the proceedings therein. 


Cal Co Civ se Soap Provisi i 
: Paes 2 ons of code, ete., lic d i 
roe den McMillan v. Forsythe, 47 U. 571; courts, § 1729, to muTieloel Seite ee 


fae 7545. _ 3772.) Deposit in lieu of undertaking. In all civil cases arising 
in justices courts, wherein an undertaking is required as prescribed in this 
code, the plaintiff or defendant may deposit with said justice a sum of money 


§ 919. Mesne and final process to any part of coun- 
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equal to the amount of the required undertaking, which may be received and 
held by the justice in place of said undertaking. 
Cal. C. Civ. P., § 926%. eg in lieu of undertaking on appeal, § 


TITLE 118. 
PROBATE CODE. 


7553. (3773.) Title known as Probate Code. This title shall be known 
as the Probate Code. 


CHAPTER 1. 
JURISDICTION. 


7554. (3774.) Where will proved and letters granted. Wills must be 
proved and letters testamentary or of administration granted: 

1. If the decedent be a resident of the state, in the county in which he 
had his residence at the time of his death; 

2. If the decedent be a non-resident of the state: First, in the county 
in which he may have died leaving estate therein; second, in any county in 


which any part of the estate may be, the decedent not having left estate in 
the county in which he died, or having died without the state; 

3. In all other cases, in the county where application for letters is first 
made. 


Galen we Civ. ©.,..9 12945. erty in this state, and the only property is 
Civil business arising in county must be tried a claim for damages for wrongful death. 
there, Con. art. 8, sec. 5, and note. In re Lowham’s Estate, 30 U. 486; 85 P. 445. 


An administrator may be appointed for a In re Tasanen’s Estate, 25 U. 396; 71 P. 984. 
non-resident decedent, though he left no prop- 


7555. (3775.) Id. Concurrent jurisdiction. When a case is originally 
within the jurisdiction of the courts of two or more counties, the district 
court of that county in which application is first made for letters testamentary 
or of administration has exclusive jurisdiction of the settlement of the estate. 

Cal. C. Civ. P., § 1295*. 

7556. (3776.) Disqualification of judge. Procedure. Where a judge is 
next of kin to the decedent, or is a legatee or devisee under the will, or is a 
witness thereto, or is otherwise interested or disqualified in any probate mat- 
ter, he shall order the same transferred to the district court of another dis- 
trict, or to be heard before another judge of the same district, or procure a 
judge of another district to hold court for the hearing of such matter. Any 
proceeding so removed may be returned upon petition of any person inter- 
ested, upon the election or appointment of another judge not disqualified. The 
clerk making such transfer must transmit to the clerk of the court to which 
the proceeding is transferred a certified copy of the order of transfer and all 
the papers on file in his office relating to the matter. 


Cal. C. Civ. P., §§ 1430*-1433*. See Sup. Disqualification of judges, Con. art. 8, sec. 13; 
(1893) p. 1007. : §§ 1795, 1796. 


7557. (3777.) Orders at chambers. Hearing at any place in district, 
when. The judge of the district court in which any probate or guardianship 
matter is pending may make any order relating to such proceeding in cham- 
bers at any place in his district, and such order shall have the same force and 
effect as if made by the court sitting in the proper county. The hearing of 
any matter requiring notice shall be had at the time and place appointed or at 
the time to which the same may be postponed, except that where there is no 
contest, or where all the parties consent, such hearing may be had at any place 
within the judicial district in which the matter is pending. 


Iowa, McClain’s An. C. (1888) § 3510*. Stipulation to try or hear matter at any 
Powers at chambers, §§ 1679, 1817. place, § 1680. 
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7558. (3778.) Judges, powers of. 


The district and supreme courts 


guardianship matters shall exercise all 


visions of this title, as 
respectively, 
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title, the provisions of the Code of Civil Procedure shall be applicable to and 
constitute the rules of practice in probate and guardianship proceedings. 


Gale: Cive B:,- $2 Lids*. 
Jurisdiction of district court, 
sec. 7; § 1667. ay 
Trials in conformity with civil procedure, § 
7872. 
Speala lie from final orders and decrees of 
probate court, Con. art. 8, sec. 9. 
Conclusiveness of decrees, § 7559, and note. 
Trial by the court; jury trial, § 7873. 
Execute townsite conveyances, § 6141. 
Under provisions of this section, a failure to 
demur below to a petition to set aside the ap- 
pointment of an administrator is a waiver of 
the objection, and under § 6998, providing that 


Con. art. 8, 


from, the petitioner cannot appeal from a 
denial of his petition, because not a party to 
he probate proceedings. 
: Tiere Tasers Wstate, 25 U. 396; 71 P. 984. 

Where an assignment of an interest in the 
estate or compromise agreement is made by 
the heir while the estate is in administration, 
a court of equity has jurisdiction to determine 
the controversy which, if determined, permits 
the probate court to apportion the estate to 
those entitled thereto, and the probate court, 
if having concurrent jurisdiction, possesses it 
only because it possessed the power to adjudi- 
cate questions in equity. 

Dunn v. Wallingford, 47 U. 491; 155 P. 347. 


any party to a judgment may appeal there- 

7559. (3779.) Validity of probate and guardianship orders and decrees. 
No order or decree affecting the title to real property, heretofore or hereafter 
made in any probate or guardianship matter, shall be held to be void at the 
suit or instance of any person claiming adversely to the title of the decedent 
or ward, or under a title not derived from or through the decedent or ward, 
on account of any want of notice, defect, or irregularity in the proceedings, 
or of any defect or irregularity in such order or decree, if it appears that, 
before the order or decree was entered, the executor, administrator, or guard- 
ian, as the case may be, was appointed by a court of competent jurisdiction, 
upon such notice as was or may be prescribed by law; and, in an estate in 
which a competent court shall have appointed an executor, administrator, or 
guardian upon due notice, no objection to any subsequent order or decree 
therein can be taken by any person claiming under the deceased or under the 
ward, on account of any such want of notice, defect, or irregularity, in any 
other manner than on direct application to the same court, made at any time 


before distribution, or on appeal. 


Appeal from final judgments in probate mat- 
ters, Con. art. 8, sec. 9, and note. 

Validity of clerk’s orders, etc., § 7564. 

Conclusiveness of probate orders and decrees, 
§§ 7560, 7564, 7752, 7766, 7796, 7867, 7870. 

Conclusiveness of judgments in general, note 
to § 6853. 

Orders and decrees need not recite jurisdic- 
tional facts, § 7870. 

Decree showing that due notice was given 
is conclusive evidence of that fact, § 7866. i 
: pects affecting real property to be recorded, 

Presumption in favor of judgment, on appeal, 
note to § 6994. 

Nothing to the contrary appearing, it will 
be presumed that the probate court proceeded 
pee ularly in the appointment of an administra- 
or. 

Uebel v. Maltese, 2 U. 430. 

Order for sale of realty is void and subject 
to collateral attack, where petition for order 
fails to recite jurisdictional facts, and the or- 
der of sale also fails to recite such facts. 

Needham v. S. L. City, 7 U. 319; 26 P. 920. 

The appointment of an administrator cannot 
be collaterally attacked in an action for the 
wrongful death of the decedent. 

Chilton v. U. P. Ry. Co., 8 U. 47; 29 P. 963. 

Everything consistent with the record, which 
would have warranted the appointment and 
issue of letters of administration, will be pre- 
sumed to have been found and acted upon 
by the probate court. Acts done by the court 
which presuppose the existence of other acts 
to make them legally operative are presump- 
tive proof of the latter. 

Harris v. Chipman, 9 U. 101; 33 P. 242. 

An adjudication in the probate court has the 
effect of a judgment, and cannot be collater- 
ally attacked. 

Rogers v. Thompson, 9 U. 46; 33 P. 234. 
eee v. Utah National Bank, 8 U. 374; 31 P. 


Letters of administration cannot be collater- 
ally attacked for want of a seal or bond given 
by administrator. 

Harris v. Chipman, 9 U. 101; 33 P. 242. 


A court of chancery has power to review a 
decree of the probate court where the same has 
been obtained by fraud or mistake, though 
plaintiff had notice of all the proceedings in 
the probate court, and the time for appeal 
from the decree of distribution had expired. 

Benson v. Anderson, 10 U. 185; 87 P. 256. 


Probate courts were courts of record and 
their judgments imported absolute verity until 
reversed or modified, and, as to all matters 
within their cognizance, were courts of general 
jurisdiction. : 

Amy v. Amy, 12 U. 279; 42 PB. 1121. 

A decree of a territorial probate court, until 
reversed or modified, is as final and conclusive, 
between the parties, as a judgment of the dis- 
trict court. 

Ehrngren v. Gronlund, 19 U. 411; 57 P. 268. 

A decree of the probate court, by which the 
interest of certain heirs in the estate of their 
father was distributed to one of the judgment 
creditors of the heirs, was conclusive, where 
no appeal was taken, on the assignee for credi- 
tors of the heirs. : 

Snyder v. Murdock, 26 U. 233; 73 P. 22. 


Where relatives failed to apply for letters, 
decree appointing creditor was not void. 
In re Owen’s Estate, 32 U. 469; 91 P. 283. 


Probate proceedings are in rem, and the 
court acquires jurisdiction of the property of 
the estate and of the person claiming any 
interest therein by the statutory notice of a 
hearing of the petition for letters, and other 
notices provided for are not jurisdictional, and 
a disregard thereof is a mere irregularity and 
asSailable, in the absence of fraud, in a direct 
proceeding only. ‘ 

Barrette v. Whitney, 36 U. 574; 106 P. 522. 


Code of Civil Procedure applicable. __ 
and the judges thereof sitting in probate and 
such powers, consistent with the pro- 
are or may be conferred upon those courts or judges, 
in other proceedings; and, except as otherwise provided in this 
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7560. (3780.) Objection to decree, when available. An objection to any 
paper, petition, decree, or order in any probate or guardianship matter, for an 
erroneous or defective statement or determination of any fact necessary to 
jurisdiction which actually existed, or for an omission to find or state any 
such fact in such paper, petition, decree, or order, is available only on direct 
application to the same court, or on appeal. 

N. Dak. (1895) § 6185. Validity and conclusiveness of probate or- 


Any interested person has right to be heard ders and decrees, collateral attack, § 3559, and 
at any hearing, § 7869 note. 


noe of mistakes in settlements, §§ 7752, 


CHAPTER 2. 
POWERS OF CLERK. 


7561. (3781.) Clerk, powers of. The clerk of the district court shall 
have and exercise within his county all the powers and jurisdiction of the 
court, and of the judge thereof, in the following matters: 

1. He may consider petitions for the appointment of administrators, 
executors, and guardians, and for the probate of wills, and any other petition 
or written motion filed in any probate or guardianship matter, and may set 
the time for the hearing of the same, and prescribe the notice to be given; 

2. He may fix the amount of the bond of the executor, administrator, or 
guardian, and for that purpose may hear testimony as to the property, rents, 
issues, and profits; 

3. He may in all cases examine sureties, and approve bonds and under- 
takings ; 

4. He may appoint a special administrator, and fix the amount of his 
bond; 

5. He may appoint appraisers; 

6. He may designate the terms of and enter the order for publication 
of notice to creditors ; 

7. He may grant an order of sale of perishable property. 


Iowa, McClain’s An. C. (1888) § 245*. Notice may be dispensed with by consent in 
Notice, how given, time, §§ 7856-7868. writing, § 7868. , 
Clerk to give notice where not otherwise pro- Posting in three public mlaces, § 7864. 
vided, § 7856. eae in paper selected by applicant, § 
28. 


7562. (3782.) Minutes of court. Record of clerk’s orders. All orders 
made and proceedings had by the clerk under the provisions of the next pre- 
ceding section shall be by him spread at large upon the minutes of the court. 


7563. (3783.) Review of clerk’s order. Any person aggrieved by any 
order made or entered by the clerk under the powers conferred in this chapter 
may have the same reviewed in court at the same or at the next term, and not 
afterwards, upon motion filed, and upon such notice as the court may pre- 
scribe. Upon the filing of such notice, the clerk shall place the cause or pro- 
ceeding on the docket, and the matter shall stand for hearing or trial de novo 
in open court. 

Iowa, McClain’s An. C. (1888) § 246%. 

7564. (3784.) Validity of clerk’s order. The records, orders, and judg- 
ments made and entered by the clerk as hereinbefore provided, and not re- 
versed, set aside, or modified by the court, shall stand and be of the same 
force, validity, and effect, and shall be entitled to the same faith and credit, 
as 1f made by the court. 


Iowa, McClain’s An. C. (1888) § 247. Validity and conclusiveness of orders and de- 
Decisions on conclusiveness of probate or- erees generally, §§ 7559, 7560, 7752, 7766, 7867, 
ders, etc., note to § 7559. 7870. 
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CHAPTER 3. 


PROBATE OF WILLS. 
PETITION AND PROOF. 


7565. (3785.) Duty of custodian of will to deliver same. Damages. 
Every custodian of a will, within thirty days after receipt of information that 
the maker thereof is dead, must deliver the same to the district court having 
jurisdiction of the estate or to the executor named therein. Any person who 
fails to produce the same after receiving reasonable notice so to do may be 
committed to jail until he does, and shall be liable for all damages occasioned 


by his failure. 
Sale C Civeniess Sager. Interpretation of wills, §§ 6347-6381. 


xecuti ati f wills, 6311- Legacies, etc., §§ 6382-6403. 
seats and revocation o §§ ee acion, 8% 6404-6480, 


7566. (3786.) Who may petition for probate. Any person interested 
may, at any time after the death of the testator, petition the court to have 
the will proved. 

Cal, C. Civ. P., § 1299*. 

7567. (3787.) Petition, contents of. A petition for the probate of a will © 
should show: 

1. The jurisdictional facts ; a 

2. Whether the person named as executor consents to act or renounces — 
his right to letters testamentary ; 

3. The names, ages, and residences of the heirs and devisees of the 
decedent, so far as known to the petitioner ; 

4. The probable value and character of the property of the estate; 

5. The name of the person for whom letters testamentary are prayed. 

Cal. C. Civ. P., § 1300*. 


7568. (3788.) Executor forfeits rights, when. If the person named in 
a will as executor, for thirty days after he has knowledge of the death of the 
testator and that he is named as executor, fails to petition for the probate of 
the will, and for letters testamentary, he may be held to have renounced his 
right to letters, and the court may appoint any other competent person ad- 
ministrator, unless good cause for delay:is shown. : 


CalZGuiCiv= Pesela0l*: Person indicated by will, though not named, 
entitled to letters, § 6398. 


7569. (3789.) Hearing and notice. When the petition is filed, it must 
be set for hearing, notice of which shall be given by publication, or by post- 
ing, as the court may direct, and by the mailing of notices to the heirs, and to 
the executor, if he be not the petitioner. Amd 99) pao: 
Cal. C. Civ. P., §§ 1303*, 1304*. Notice waived in writing by parties inter- 
Notice generally, time, form, etc., §§ 7856- ested, § 7868. : 

7868. ; ; Posting in three public places, § 7864. 
Personal service equivalent to mailing, § 7863. ee 

7570. (3790.) Nuncupative wills. Petition. Nuncupative wills may be 
admitted to probate at any time after the decedent has been dead ten daysand | 
within six months after the testamentary words have been spoken, on petition _ 
and notice as provided for the probate wills. The petition, in addition to the 
jurisdictional facts, should allege that the testamentary words or the sub- 
stance thereof were reduced to writing within thirty days after they were 
spoken, which writing must accompany the petition. 

Calli. Civiw Ps, 98.1 s44%, Olographic will may be proved.as are other | 


Execution and proof of nuncupative will, §§ i iti 
abe og » §§ private writings, § 6316. 


CONTESTS. 


7571. (3791.) Contesting will. Written grounds. Notice. Pleadings. 
If any one appears‘to contest the will, he must file written grounds of opposi- 
tion to probate thereof, and serve a copy on the petitioner and on the pro- 
posed executor or executors, if he or they be not the petitioner and shall 
mail! notices of such contest to the heirs. Any one or more such person ma 
demur thereto upon any of the grounds of demurrer provided in the 


fi 
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Civil Procedure. If the demurrer is sustained, the court must allow the con- 
testant a reasonable time, not exceeding ten days, within which to amend his 
written opposition. If the demurrer is overruled, the petitioner and others 
interested may jointly or separately answer the contesant’s grounds, travers- 
ing or otherwise obviating or avoiding the objections. 


- Cale C.-Civs P.,. '§ 1812, Where the answer of the petitioner traverses 
Any interested person may be heard on any the grounds relied on by contestants, they have 
proceeding, § 7869. the burden of sustaining the issues thus 
: Subsequent contest by infant, etc., § 7576. formed, and are entitled to the opening and 
P Provisions of Code of Civil Procedure applic- closing arguments, 
; able, § 7558 In re Van Alstine’s Dstate, 26 U. 1938; 72 P. 
Issues of fact tried in conformity with Code 942. 


of Civil Procedure, §§ 7872, 7873. 

| 7572. (3792.) Proof by subscribing witnesses. If the will is not con- 
tested, it may be admitted to probate on the testimony of one subscribing wit- 
ness. If the will is contested, ali the subscribing witnesses who are present in 
the county, and who are of sound mind, must be produced and examined, and 
the death, absence, or insanity of any of them must be satisfactorily shown. 
If none of the subscribing witnesses reside in the county at the time appointed 
for proving the will, the court may admit the testimony of other witnesses 
to prove the sanity of the testator and the execution of the will; and as 
evidence of the execution it may admit proof of the handwriting of the 
testator, and of od subscribing witnesses, or any of them. 


Cals CreCiv. Py $1 Court may appoint attorney to represent ab- 
Subscribing ie ee = 6315, 6317, 6319. sent parties, etc., § 7881. 


| 7573. (3793.) Id. Testimony reduced to writing. The testimony of 
each witness shall be reduced to writing and signed by him, and the same shall 
be evidence in any subsequent contests concerning the validity of the will, or 

the sufficiency of the proof thereof, if the witness is dead, or has permanently 

removed from the state. 

CalnC. Civ... BP: § 1316. Secondary evidence to prove will, § 7115. 

7574. (3794.) Certificate of proof. If the court is satisfied, upon the 
- proof taken, or from the facts found by the jury, that the will was duly exe- 

cuted, and that the testator at the time of its execution was of sound and dis- 
posing mind, and not acting under duress, menace, fraud, or undue influence, a 
certificate of the proof and of the facts found, signed by the judge and attested 


by the seal of the court, must be attached to the will. 


CaleG Civ Piss S. lott Issues to be tried as in civil procedure, §§ 
7872, 7873. 


7575. (3795.) Will to be recorded. Written testimony filed. The will 
and a certificate of the proof thereof must be filed and recorded by the clerk, 
and the same, when so filed and recorded, shall constitute part of the record 
in the cause or proceeding. All testimony reduced to writing shall be filed by 
the clerk. 

Cal. C. Civ. P., § 1318*. 

7576. (3796.) Subsequent contests by infants and others. Any person 
who has not contested a will, or who has contested by attorney appointed by 
the court without his knowledge, may contest the same or the probate thereof 
at any time within one year after the admission to probate, and not afterward, 
except that infants and persons of unsound mind shall be entitled to the 
period of one year after their respective disabilities are removed in which to 
contest ; provided, that this section shall not be construed to permit any heir, 
devisee, or legatee, in the event of the annulment of a will or the annulment 
of the probate thereof, to pursue the property of the decedent or any part 
of the same into the hands of any person who purchased such property prior 
to such revocation in good faith and for value at executor’s or administrator’s 


sale, or from any heir, devisee, or distributee after distribution. 
Cal. C. Giv. P., §§ 1307*, 13827*, 1333*. eee in: Anderson y. Anderson, 43 U. 26; 134 
. 553. 


7577. (3797.) Petition for revocation. Notice. Upon filing a petition 

for revocation, citation must be issued to the executors of the etl or to the 
administrators with the will annexed, and to all the legatees and devisees 
mentioned in the will, and heirs residing in the state so far as known to the 


wy 
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petitioner; or to their guardians, if any of them are minors; or to their per- 
sonal representatives, if any of them are dead; requiring them to appear be- 
fore the court on some day therein specified, to show cause why the probate 
of the will should not be revoked. 


Cal. C. Civ. P., § 1328*. A suit to revoke the probate of a will on the 
Revocation of letters, §§ 7627-7630. ground of undue influence is an action at law. 
Citation generally, § 7865. Miller v. Livingston, 31 U. 415; 88 P. 338. 


LETTERS TESTAMENTARY. 


7578. (3798.) Letters testamentary, issue of. The court admitting a 
will to probate, after the same is proved and allowed, must issue letters there- 
on to the persons named therein as executors, who are competent to discharge 
the trust, who must appear and qualify, unless objection is made as provided | 


in this chapter. yA 
Cale CurClv. ce.) sulose- Whén person indicated, but not named in 
willy entitled to letters testamentary, § 6398. 
ee ee at 5 
7579. (37 Ni ociaieompetent «Ss executors. No person is competent 


cousdan exectitor who, at the time the will is admitted to probate, is: 
Under the age of majority; 

2. Convicted of an infamous crime; 

3. Adjudged by the court incompetent to execute the duties of the trust 
by reason of drunkenness, improvidence, or want of understanding or in- 
tegrity. 

If the sole executor or all the executors are incompetent, or renounce, or 
fail to apply for letters, or to appear and qualify within thirty days after his 
or their appointment, letters of administration with the will annexed must be 
issued as designated and provided for the granting of letters in cases of 


intestacy. 
Cal. C. Civ. P., § 1350*. 


7580. (3800.) Objection to executor named. Any person interested in 
a will may file objections in writing to granting letters testamentary to the 
persons named as executors, or any of them, and the objections must be heard 
and determined by the court. A petition may at the same time be filed for 
letters of administration with the will annexed. 

Cal. C. Civ. P., § 1351. 

7581. (3801.) Married woman as executrix. When an unmarried wo- 
man, appointed executrix, marries, the court or judge thereof may, upon the 
motion of any person interested in the estate, revoke her authority and ap- 
point another person in her place. When a married woman is named in a last 
ap as executrix, she may be appointed and serve in every respect as a femme 
sole. 


© cae Civ. P., § 1852*. See Cal. Sup. (1893) Married woman as administratrix, § 7600. 


7582. (3802.) Executor cannot act for executor. No executor of an 
executor shall as such be authorized to administer on the estate of the first 
testator, but on the death of the sole or surviving executor of any last will, 
letters of administration, with the will annexed, of the estate of the first 
testator left unadministered, must be issued. 

Calmm@ur Gly... 8 lobes Authority to executor to appoint executor is 


Administrator with will annexed has same _ void, § 6399. 
authority as executor, § 7717. 


7583. (3803.) Where executor named is non-resident or minor. Where 
a person absent from the state or a minor is named executor, if there is an- 
other executor who accepts the trust and qualifies, the latter may have letters 
testamentary and administer the estate until the return of the absentee or 
the majority of the minor, who may then be admitted as joint executor. If 
there is no other executor, letters of administration with the will annexed 
must be granted; but the court may in its discretion revoke them on the 
return of the absent executor or the arrival of the minor at the age of major- 
ity. This section shall not be construed to prevent the court from appointing 


as executor any person appointed as such by a court of any othes state, ter- 
ritory, or foreign country. 
Cal. C. Civ. P., § 1354+. 


to se 
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Authority of one or more executors, § 7716. — 
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7584. (3804.) Letters testamentary, form of. Letters testamentary 
must be substantially in the following form: 
State of Utah, county of ... 

The last will of A B, deceased, a copy of which is hereto annexed, having 
been proved and recorded in the district court in and for the county of 
C D, who is named therein as such, is hereby appointed executor. 

Witness, G H, clerk of the district court in and for 


beet theccounty Obras. Dated then 0 day tol a ae ; 
val Be) he dee 
By order of the court. GH, Clerk 


Cale Civ. b:, -§ 1360%. 


7585. (3805.) Letters of administration with will annexed, form of. 
Letters of administration with the will annexed must be substantially in the 
following form: 

Stace -o1 Utah;County: Of oi. 

The last will of A B, deceased, a copy of which is hereto annexed, having 
been proved and recorded in the district court in and for the county of .............. ; 
and there being no executor named in the will (or as the case may be), C D 
is hereby appointed administrator with the will annexed. 

Witness, G H, clerk of the district court in and for 


[SEAL] tne: Colnty pore. Dated thes... day. ot 2a ; 
De Dl Ss... 
By order of the court. GH, Clerk. 


Cal. C. Civ. P.,; § 1361*. 
FOREIGN WILLS. 


7586. (3806.) Foreign wills, where proved. Wills duly proved and al- 
lowed in any other state or any territory of the United States, or in any for- 
eign country or state, may be allowed and recorded in any county in which 
the testator shall have left any estate. 


Cale Civ, Ae. 8 Aedene Interpretation, ete., governed by what law, 
Validity of foreign wills, § 6324. § 6402. 


7587. (3807.) Id. Proceedings on production. When a copy of the 
will and the probate thereof, duly authenticated, shall be produced by any 
person interested in the will, with a petition for letters, the same must be 
filed, and the court or clerk must appoint a time for the hearing, of which 
notice must be given as hereinbefore provided for an original petition for the 
probate of a will. 

Cal. C. Civ. P., § 1323*. Notice, § 7569. 

7588. (3808.) Id. Hearing and proof. If, on the hearing, it appears 
upon the face of the record that the will has been proved, allowed, and ad- 
mitted to probate in any other state, or any territory of the United States, or 
in any foreign country, and that it was executed according to the law of the 
place in which the same was made, or in which the testator was at the time 
domiciled, or in conformity with the laws of this state, it must be admitted 
to probate and have the same force and effect as a will first admitted to pro- 
bate in this state, and letters testamentary or of administration issued 


thereon. 


Cala GC Civ, P.. §-1824F Delivery of property to foreign executor or 
administrator, §§ 7779, 7780. 


LOST OR DESTROYED WILLS. 


7589. (3809.) Lost or destroyed will. How established. Notice. 
Whenever any will is lost or destroyed, the court must take proof of the exe- 
cution and validity thereof, and establish the same; notice to all persons in- 
terested being first given as prescribed in regard to proof of wills in other 
cases. 

Cal. C. Civ. §P., § 1338. 

7590. (3810.) Id. How proved. No will shall be proved as a lost 
or destroyed will, unless the same is proved to have been in existence at the 
time of the death of the testator, or is shown to have been fraudulently de- 
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stroyed in the lifetime of the testator, nor unless its provisions are clearly anc 


distinctly proved by at least two credible witnesses. 


uM OF 


Gale, iv. b,. §=1339) sane, was sufficient for admission of the w: 
Proof that testatrix in 1900, while she was to probate. ; : -4 
sane, made the lost will, and that it was in In re Frandsen’s Will, 50 U. —; 167 P. 362. — 


existence eight months after she became in- ; 

7591. (3811.) Id. Certification and record of proof. When a lost will 
is established, the provisions thereof must be distinctly stated and certified by 
the judge under his hand and the seal of the court, and the certificate must be | 
filed and recorded as other wills are filed and recorded, and letters testa- — 
mentary, or of administration with the will annexed, must be issued thereon — 
in the same manner as upon wills produced and duly proved. The testimony ~ 
must be reduced to writing, signed, certified, and filed as in other cases, and _ 
shall have the same effect as evidence as hereinbefore provided. ae 

Cal. C. Civ. P., § 1340. 


CHAPTER 4. 


LETTERS OF ADMINISTRATION. 
WHO ENTITLED. 


7596. (3812.) Administration, to whom granted. Administration of — 
the estate of a person dying intestate must be granted to some one or more ~ 
of the persons hereinafter mentioned, the relatives of the deceased being en- — 
titled to administer only when they are entitled to succeed to his personal — 
estate or some portion thereof; and they are, respectively, entitled thereto in 
the following order: = 
The surviving husband or wife; 
The children ; 

The father or mother ; 

The brothers or sisters; 

The grandchildren; 
Themext-of kin: : - 

Administration may be granted to one or more competent persons, al-— 
though not otherwise entitled to the same, at the written request of the per- 
son entitled, filed in the court. E 


Cal. C. Civ. P., §§ 1365*, 1879*. Clerk may appoint special administrator, § ; 
Determination of heirship when letters not 17561. ae 
applied for, §§ 7795-7797. On joint estates, § 7601. 
Special administrator appointed in certain 5 
cases, §§ 7606, 7786. 


7597. (3813.) Id. Relatives of whole blood preferred. Creditor: 
When there are several persons equally entitled to administration, the court 
may grant letters to one or more of them. Of several persons claiming and © 
equally.entitled to administer, relatives of the whole blood must be preferred _ 
to those of the half blood. If none of said relatives or their guardians will — 
accept, then the creditors shall be entitled to letters, but when a creditor | 
applying, the court may, in its discretion, at the request of another credito 
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to relationship between applicants, or if there is any other good and sufficien 
reason, the court may appoint any competent person. a 


Cal. C. Civ. P., §§ 1366*, 1367* Wher i i Sit renee 
A , ep : ; e an alien r ) c 

pn CuNcer et a SR as Ae a credi- the appointment of SEC ‘and ne 

{ ec is imself a creditor, with- nearer relative application, it 

in a ee St vans eee leer s that, if the duty of the eae to apbeit fee moe 

of a deceased person ap- of the alien relative, inst f appointing — 

ply for letters of administration, a creditor wi i xs instead “eh epee ea 
be entitled to letters. F will Scroditen of dec ace . ral 

In re Owen’s Hstate,<-30 U. 351; 85 P. 277. j 


_ 7598. (3814.) Id. Failure of persons entitled. Letters of administ 
tion must be granted to any applicant, though it appears that there are ott 
persons having better rights to the administration, when such ersons a 
appear within three months after the death of the dcsedcne i 
issuance of letters to themselves. es A 


PER cee}, ee ee ee oe 
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Cal. C. Civ. P., § 1377*. 
Though, under the statute, a relative apply- 


_ing within three months would be entitled to 


preference over a creditor, yet the expiration 
of that period, or waiver of the right to ad- 
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to jurisdiction to appoint a creditor, hence the 
appointment of the secretary of a creditor cor- 
poration, a relative applying within three 
months, on a hearing of both petitions, though 
erroneous, was not void. 


‘mailing. 


ministration by the relative, was not essential In re Owen’s Estate, 32 U. 469; 91 P. 283. 

7599. (3815.) Who are incompetent. Administrators. No person is 
competent or entitled to serve as administrator or administratrix who is: 

1. Under the age of majority or an incompetent person; but in such 
cases letters must be granted to his or her guardian, or, in the discretion of 
the court, to any person entitled to administration ; 

2. Not a bona fide resident of the state; but if the person entitled to 
serve is not a resident of the state, he may request the court or judge to ap- 
point a resident of the state to serve as administrator, and such person may 
be appointed; 

3. Convicted of an infamous crime; 

4. Adjudged by the court incompetent to execute the duties of the trust 
by reason of drunkenness, improvidence, or want of understanding or in- 
tegrity ; 

5. The surviving partner of a firm of which the decedent was a member. 


Cal. C. Civ. P., §§ 1365*, 13687, 1369*. See Removal for incompetency, etc., § 7627. 
Cal. Sup. (1893) p. 1005. Rights of surviving partner, § 7603, and note. 


7600. (3816.) Married woman as administratrix. When objection is 
made by any person interested in an estate, a married woman must not be 
appointed administratrix. When an unmarried woman appointed adminis- 
tratrix marries, the court may, upon the motion of any such interested person, 
revoke her authority and appoint another person in her place. 


ae Civ. P., § 1817*. See Cal. Sup. (1893) Married woman as executrix, § 7581. 
p. i 


LETTERS OF ADMINISTRATION. 


7601. Court may grant ljetters of administration upon certain estates 
jointly, when. In all cases where the estate left by a deceased person has 
descended from another deceased person whose estate has never been pro- 
bated, or where two or more deceased persons held property during their life 
time as tenants in common, and neither estate has been probated, and where 
the heirs are the same, the court may grant letters of administration: upon 
such estates jointly, and they may be administered the same as if they were 
but one estate. Hy leyg Bperoues 


7602. (3817.) Petition. Petitions for letters of administration must be 
in writing, signed by the applicant or his counsel, and filed with the clerk of 
the court, stating the facts essential to give the court jurisdiction of the case, 
and when known to the applicant, he must state the names, ages, and resi- 
dence of the heirs of the decedent, and the value and character of the prop- 
IEG 

Cal. C. Civ. P., §.1371*. 

7603. (3818.) Notice. of petition for letters; publication or posting; 
When a petition praying for letters of administration is filed, the 
clerk must set the petition for hearing and give notice thereof by publication 
or by posting, and by mailing of notices to the heirs. Am/’d 99, p. 76; ’01, p. 95. 


Cal. C. Civ. P., § 18738*. Seé Cal. Sup. (1823) 


‘p 1006. 


Posting in three public places, § 7864. 
Personal service equivalent to mailing, § 
63. 
Proof of publication or posting, § 7866. 
Notice waived in writing by parties interest- 
ed, § 7868. 
Notice generally, time, form, etc., §§ 7856, 
69. , 
An order for notice of an application for the 
appointment of an administrator required that 


the notice be published in two issues of a 


newspaper for a period of at least a week prior 
to Sept. 28th, and by mailing a copy of the 
notice to the heirs, as required by this section. 
The notice was first published on Sept. 20th, 
and the second and last insertion was on Sept. 
aes. 


27th, the day prior to the time set for hearing, 
and no notice was mailed; held, that the court 
acquired no jurisdiction under such notice to 
appoint an administrator. 

In re Bunting’s Hstate, 30 U. 251; 84 P. 109. 

See Wells v. Kelly, 11 U. 421; 40 P. 705. 

It will be presumed that the minor children 
and heirs of a decedent were residents of the 
place of decedent’s residence at the time of his 
death.— 

In re Bunting’s Estate, 30 U. 251; 84 P. 109. 

Probate proceedings are in rem, and if the 
statutory notice of hearing on the petition for 
letters is given, the court acquires jurisdiction, 
and failure to give subsequent notices is an ir- 


_ regularity assailable, in the absence of fraud, 


in a direct proceeding only. 
Barrett v. Whitney, 36 U. 574; 106 P. 522. 
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tition by filing an answer thereto on the ground of the incompetency of the 
applicant, or may assert his own rights to the administration, and pray that 
letters be issued to himself. In the latter case the contestant must file a cross 
petition, of which notice shall be given, and the court must hear the two pe- 


titions together. 
Cala G)-Civ. P., §1374*. Provisions of Code of Civil Procedure appli- 


Any person interested may be heard, § 7869. cable, § 7558. ; 
Court may appoint attorney to represent ab- Trials in conformity with civil procedure, §§ 


sent parties, etc., § 7881 7872, 7878. 
7605. (3820.) Form of letters of administration. Letters of adminis- 
tration must be substantially in the following form: 
State of Utah, county of-s.-. 3. 
C D is hereby appointed administrator of the estate of A B, deceased. 
Witness, G H, clerk of the district court, in and for the 


[SEAL J County: Of¢2 ca. , with the seal thereof affixed, the .......WW.... 
Gay, Olean Ar Dal Ome 
By order of the court. GH, ‘Clerks 


@aleGs Civawr ss. 13e62*. 
SPECIAL ADMINISTRATORS. 


7606. (3821.) Special administrator, when appointed. When there is 
delay in granting letters testamentary or of administration from any cause, or 
when such letters are granted irregularly, or no sufficient bond is filed as re- 
quired, or when no application is made for such letters, or when an executor 
or administrator dies, or is suspended or removed, the court must appoint a 
special administrator to collect and take charge of the estate of the decedent 
in whatever county or counties the same may be found, and to exercise such 


other powers as may be necessary for the preservation of the estate. 


CaleG. PCy. P.§ 1411", PE ats ee 
eur may appoint special administrator, § 1787. out heirs, §§ 7786, 


_ 7607. (3822.) Id. Proceedings. The appointment may be made at any 
time and without notice, and must be made by entry upon the minutes of the 
court specifying the powers to be exercised by the administrator. 

Cal. C. Civ. P., § 1412*. 

7608. (3823.) Id. Preference to person entitled to letters. In making 
the appointment of a special administrator, the court or judge, must give 
preference to the person entitled to letters testamentary or of administration 

CalC. Civ. P., § 1413*. : 


7609. (3824.) Id. Bond and oath. Before letters issue to any special 
administrator, he must give bond in such sum as the court may direct, with 
pec a Se ie of the court, conditioned for the faithful perform- 

e is duties; and he m i 
pe te cues ust take the usual oath and have the same in- 

pene C- eae ss 7238, rae Clerk may fix and approve bond, § 7561. 

7610. (3825.) Id. Duties and powers. The special administrator must 
collect and preserve for the executor, or administrator, all the goods, chattels 
debts, and effects of the decedent, all incomes, rents, issues and profits, 
claims, and demands of the estate; must take the charge and management of, 
enter upon and preserve from damage, waste, and injury, the real estate and 
for such and all necessary purposes may commence and maintain or defend 
suits and other legal proceedings, as an administrator: and exercise such 
other powers as are conferred upon him by his appointment but in no case is 
he lable to an action by any creditor on a claim against the decedent 


CalaCu Civ. Pe, sl4i5*: i 
Powers of SaRiDn ectere generally, §§ 7716 prtions by executors, etc., §§ 6495, 7718-7721. 
7753. » $8 : Bae settlements by special administrators, 
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CHAPTER 5. 
OATHS AND BONDS. 


7616. (3826.) Oath. Record of letters, bonds and oath. Before letters 
testamentary or of administration are issued, the executor or administrator 
must take and subscribe an oath that he will perform, according to law, the 
duties of executor or administrator, which oath must be attached to the let- 
ters. All letters testamentary and of administration issued to, and all bonds 
executed by, executors or administrators, with the affidavits and certificates 
thereon, must be forthwith recorded by the clerk of the court having jurisdic- 
tion of the estate, in books to be kept by him in his office for that purpose. 

Cal CaCiv. P., S138 i. Power of executor before qualifying, § 6400. 


7617. (3827.) Bonds, form of. Every person to whom letters testa- 
mentary or of administration are directed to issue must, before receiving 
them, execute a bond to the state of Utah, with two or more sufficient sure- 
ties, to be approved by the court or the clerk. In form the bond must be joint 
and several, and the penalty must not be less than twice the value of the per- 
sonal property, and twice the probable value of the annual rents, profits, and 
issues of the real property belonging to the estate, which values must be as- 
certained by the court, by examining on oath the party applying, or any other 
person. A separate bond shall be required of each executor or administrator 


appointed. : 
Cale. Civ. Ps. §8 1388) 1391*. Bonds generally, §§ 7223, 7621. 
Clerk may fix bond and ascertain value of Cost of bond allowed as an expense, § 1214. 


estate, § 7561. 

7618. (3828.) Bond on sale of real estate. The court may require an 
additional bond from each executor or administrator whenever the sale of any 
real estate belonging to an estate is ordered; but no such additional bond must 
be required when it satisfactorily appears to the court that the penalty of the 
bond given before receiving letters, or of any bond given in place thereof, 
is equal to twice the value of the personal property remaining in or that 
will come into possession of the executor or administrator, including the an- 
nual rents, profits, and issues of real estate, and twice the probable amount to 
be realized on the sale of the real estate ordered to be sold. 

Cal. C. Civ. P., § 1389*. 

_ 7619. (3829.) Bond, condition of. Bonds must be conditioned that the 
executor or administrator shall faithfully execute the duties of the trust ac- 
cording to law. 

Cal. C. Civ. P., § 1390. 

7620. (3830.) Bond not void on first recovery. A bond shall not be void 
upon the first recovery, but may be sued and recovered upon from time to 
time by any person aggrieved, in his own name, until the whole penalty is 
exhausted. 

Cala CaCliveb. 6s: Le92. Successive actions generally, § 7218. 


7621. (3831.) Justification of sureties. In all cases where bonds or un- 
dertakings are required to be given under this title, the sureties must justify 
thereon in the same manner and in like amount as required in the general 
provisions of the Code of Civil Procedure, and the certificate thereof must be 
attached to and filed and recorded with the bond or undertaking. 


Cal. C. Civ. P., § 1393*. Qualifications of sureties generally, § 7223. 
Sureties may justify before clerk, § 7561. 


7622. (3832.) Examination of sureties. Either before or after the ap- 
proval of any bond, the court, of its own motion or upon motion of any person 
interested, may examine the sureties and such witnesses as may be produced 
touching the property qualifications of the sureties; and if upon such exam- 
ination the court is satisfied that the bond is insufficient, it must require suf- 
ficient additional security, and if the same be not given within the time fixed 
by the court, the authority of such executor or administrator shall cease. 

CaliG a Clivse Pas slo04, 1395": Clerk may examine sureties, § 7561. 


7623. (3833.) When bond dispensed with. When it is expressly pro- 
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vided in the will that no bond shall be required of the executor, letters 1 esta-_ 
mentary may issue and sales of real estate be made and confirmed without ny 
bond, unless the court at any time, for good cause, require one to be executed. | ; 
Cal. C. Civ. P., § 1396*. ‘oom 
7624. (3834.) Release of surety, application for. When a surety of an 
executor or administrator desires to be released from responsibility on ac- 
count of future acts, he may make application to the court for relief. The a 
court must cause a citation to the executor or administrator to be issued, re- 


quiring him to appear at a time and place to be therein specified, and to give 


other security. 
Cal. C. Civ. Pi, § 1403*. 


7625. (3835.) Id. New sureties. If new sureties be given to the satis-_ 
faction of the judge, he may thereupon make an order that the sureties who 
applied for relief shall not be liable on their bond for any subsequent act, de- 
fault, or misconduct of the executor or administrator. a te 

Cal. C. Civ. P., § 1404. <e 

7626. (3836.) Id. Revocation for failure to give. If the executor or 
administrator neglects or refuses to give new sureties to the satisfaction of 
the judge, on the return of the citation, or within such reasonable time as the: 3 
judge shall allow, the court or judge must revoke his letters unless the surety — 


making the application shall consent to a longer extension of time. 
Cal. GC. Civ. P., § 1405. 


~ 


CHAPTER 6. : 
REVOCATION OF LETTERS. 


7627. (3837.) Revocation generally. The court may at any time sus- 
pend any administrator or executor; and may, upon citation, revoke the letters 
of any administrator upon petition of a competent person having a prior right 
thereto who had no opportunity to apply, or of any administrator of the 
estate of a supposed intestate whose will was subsequently found and ad- — 
mitted to probate, or of any executor or administrator for neglect, misman- 
agement, waste, embezzlement, incompetency, incapacity, or because of con- 
viction of an infamous crime, or for any other reason deemed sufficient by 
the court. 2 


= 
aoe 
a. 

a 
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Cal. C. Civ. P., §§ 1383*-1386*, 1436*-1440*. moved, and in such proceedings the parties — 
Damages for fraudulently selling real prop- are not entitled to a jury trial, as the power 
erty, § 7707; for embezzlement, etc., § 7732. of removal is vested in the court. > 
Who incompetent to serve as administrator, Farnsworth vy. Hatch; 47 U. 62; 151 P. 587. vg 

Sab O9e A person holding a claim against an estate 


Revocation for failure to give new bond, § is not thereby disqualified to act as executor, 
626. ” but when the claim is resisted and litigation 
Petition for revocation, § 7577. : follows, the conflict of interests may become ~ 
Where an executor’s want of integrity in so serious as to call for the removal. 
accounting an estate’s property has been es- Id. 
tablished by a judgment, he should be re- 


7628. (3838.) Resignation. An executor or administrator may resign 
upon such terms as may be fixed by the will or by the court. Cs 


7629. (3839.) Vacancies. In case of the removal, resignation, or death | 
of one of several executors or administrators, the court, if it deems it neces- 
sary, may appoint a successor, or may permit the remaining executor or exec- 
utors, administrator or administrators, to complete the execution of the trust. _ 
In case of the death, resignation, or removal of all, the court shall, upon notice, — 
issue letters to the person having the prior right thereto, or to any competent ; 
person named by the person having such prior right. But the will may ro- : 
_ vide for the filling of vacancies among the executors. oe 

Cal. G. Civ. P., § 1721, 


Upon the removal of an executor, he ap-_ 
pointment of an impartial successor is pro 
Farnsworth v. Hatch, 47 U. 62; 151 P, 53' 


7630. (3840.) Removal for contempt. Whenever an executor 
istrator, or guardian is committed for contempt in disobeying any I 
der of the court, and has remained in custody for thirty days. ee 
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such order, or purging himself otherwise of the contempt, the court may, by 
order reciting the facts and without further showing or notice, revoke his 
letters and appoint some other person entitled thereto executor, administra- 
tor, or guardian in his stead. 

Cal. C. Civ. P., § 1721. 


| CHAPTER 7. 
: THE INVENTORY. 


7635. (3841.) Inventory, when returned. Every executor or admin- 
istrator must make and return to the court, within three months after his ap- 


pointment, a true inventory and appraisement of all the estate of the decedent - 


which has come to his possession or knowledge; and, within two months af- 
ter any other property shall be subsequently acquired, or after other property 
shall have been discovered, a true inventory and appraisement of the same 
shall be made and returned to the court. 


Cals Co Civ. -P.; §§ 14434, 1451*. Appraisement within thirty days, under in- 
heritance tax law, § 3193. 


7636. (3842.) Appraisers. Compensation. To make the appraisement, 
the court must appoint three disinterested persons (any two of whom may 
act), who are entitled to receive a reasonable compensation for their services, 
not to exceed $5 per day, to be allowed by the court. The appraisers must, 
with the inventory, file a verified account of their services and disbursements. 
If any part of the estate is in any other county than that in which letters is- 
sued, appraisers thereof may be appointed, either by the court having jurisdic- 
; tion of the estate, or by the court of such other county on request of the court 
_ having jurisdiction. Appraisers need not be appointed if the whole estate 
consists of money. 


ee Cal...€. Civ, BP.) §§ 1444*, 1446*. See Sup. Appointment under inheritance tax law, § 
oa (1893) p. 1008. 3187. . as ae 
_— Clerk may appoint appraisers, § 7561.° Bane authority joint, majority may act, § 


7637. (3843.) Duties of appraisers. The appraisers must take and sub- 
scribe an oath, to be attached to the inventory, that they will truly, honestly, 
and impartially appraise the property exhibited to them according to the best 
of their knowledge and ability. They must then proceed to estimate and ap- 
praise the property; each article must be set down separately, with the value 
thereof in figures, opposite the articles, respectively; the inventory must con- 
tain all the estate of the decedent, real and personal, a statement of all debts, 

. partnerships, and other interests, bonds, mortgages, notes, and other secur- 
ities for the payment of money belonging to the decedent, specifying the 
name of the debtor in each security, the date, the sum originally payable, the 
indorsements thereon, if any, with their dates, and the sum which, in the 

judgment of the appraisers, may be collected on each. 

Cal. C. Civ. P., § 1445*. 

7638. (3844.) Oaths of appraisers and executors. The inventory must 
be signed by the appraisers; and the executor or administrator must take and 
subscribe an oath, indorsed upon the inventory, that the inventory contains a 
true statement of all the estate of the decedent which has came to his knowl- 
edge and possession, and particularly of all money belonging to the decedent 
and of all just claims of the decedent against the affiant. 

: Cal. C. Civ. P., § 1449*. 

; 7639. (3845.) Debt of executor not discharged by appointment. The 

- naming of a person as executor does not thereby discharge him from any just 

~ claim which the testator has against him, but the claim must be included in the 

_ inventory, and the executor is liable for the ‘same, as for so much money in 

his hands, when the debt or demand becomes due. 

Cal. C. Civ. P., § 1447. 
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CHAPTER 8. 
FAMILY SUPPORE 


7643. (3846.) Family entitled to support. _ Exception. Possession of 
homestead. When a person dies leaving a surviving wife, husband, or minor 
children, they shall be entitled to remain in possession of the homestead and 
to the use of the property exempt from execution until otherwise directed 
by the court; and during administration shall receive such allowance out of 
the estate as the court may deem necessary and reasonable for their support 
Such allowance may date from the death of the decedent, but in case of in- 
solvent estates shall not continue for longer than one year, and must be paid 
in preference to all other charges except expenses of last sickness and funeral 
expenses of the decedent, and costs and charges of administration. The court 
may, in its discretion, exclude from such family allowance, except homestead 


. rights, any person who may have a separate property or income. 


Cal. C. Civ. P., §§ 1464*, 1466*, 1467*. 

Homestead exemption to be provided for, 
Con. art. 22, sec. 1. 

Homestead exempt from execution, § 6925. 

Homestead, etc., exempt from payment of 
debts; use and distribution of, §§ 6409-6411. 

Homestead generally, §§ 2862-2882. 

Appointment of attorney for absent party, 
etc., § 7881. 

Payment of incumbrances 
7668. 

Where amount of allowance is made discre- 
tionary with the executor by the terms of the 
will. 

Allen v. Barnes, 5 U. 100; 12 P. 912. 


HOMESTEAD: 


Real estate set apart under § 850, C. L. 1876, 
for use of widow and minor children, does not 
vest in the widow so that she could convey it 
absolutely to the exclusion of the family of 
the deceased. 

Rand v. Brain. 5 U. 197; 14 P. 129. 

Sec. 4114, C. L. 1888, is intended to continue 
the benefits given by § 7139, sub. 11, to a de- 
ceased debtor’s family. The homestead right 
does not attach in favor of the widow or chil- 
dren unless the estate is insolvent and in debt, 
or is below the homestead allowance in value. 

Knudsen v. Hanberg, 8 U. 203; 30 P. 749. ° 

The right to dispose of homestead property 
by will is limited to such estates as exceeded 
the homestead limit in value. 

Knudsen v. Hanberg, 8 U. 203; 30 P. 749. 

In re Little’s Estate, 22 U. 204; 61 P. 899. 

The provisions of § 6409, that homesteads and 
all exempt property shall be set apart for the 
surviving wives, husbands, and minor children, 
is not in conflict with, and was not repealed by, 
§ 7644 as amended, which deals exclusively 
with question of “family support’? and the 
summary administration and_ settlment of 
estates not exceeding $1500 in value. 


7644. 


on homestead, § 


family allowance during the 


Am/’d 15, p. 58. 
In re Syndergaard’s Estate, 31 U. 490; 88 P. 
616 


Homestead not subject to mechanic’s lien. 
Volker L. Co. v. Vance, 32 U. 74; 88 P. 896. 


FAMILY ALLOWANCE: 


Where intestate died while §§ 4113-4119, C. L. 
1888, relative to distribution of estates, were in 
force, but the orders settling the estate were 
made after this section and § 7644, relating to 
the same subject, took effect, the orders were 
properly made in accordance with the statutes 
in force at the time the orders were made. 

In re Thorn’s Estate, 24 U. 209; 67 P. 22. 

Where husband and wife had for many 
years before his death lived apart, under an 
agreement, and she was not dependent on him 
for support, she was not entitled to a family 
allowance on his death, as the statute granting 
the allowance was intended to make immediate 
provision, on a husband’s death, for his fam- 
ily, to continue during the -administration of 
the estate. 

Hilton v. Stewart, 25 U. 161; 69 P. 671. 

Though a portion of the real estate of a de- 
cedent is set aside to the widow as her share 
of the estate, she has an absolute right to the 
administration; 
the amount being a matter in the court’s 
discretion. 

In re Pugsley, 27 U. 489; 76 P. 560. 

In fixing the amount of -the allowance for 
support during administration of the estate 
of a decedent, the age of the Survivor or sur- 
vivors, their health, social position and stand- 
ing, the education of the children, the value of 
the estate and its solvency or insolvency should 
be taken into consideration. 

Ta. 


A wife who did not voluntarily leave and > 


live apart from her husband is entitled to al- 
lowance. 


In re Beason’s Estate, 49 U. 24; 161 P. 678. 


(3847.) Summary administration and distribution of small estates. 


Right of devise not affected. After the return of the inventory, the court 
may, on petition and after notice, set apart and distribute all the property of 
the decedent, if the whole value of the same does not exceed $1500, in fee 
and absolutely, as follows, to wit: One-half to the surviving wife or husband, 
and one-half in equal shares to the minor children; or, if there be no sur- 
viving wife or husband, in equal shares to the minor children; or, if there be 
no minor child, to the surviving wife or husband..| The expenses of the last 
illness, funeral charges, and expenses of administration shall be paid before 
such distribution is ordered. In case the whole estate of the decedent be 
thus distributed, there must be no further proceedings in the administration, 
unless other property is discovered. The court may, at its discretion, exclude 
from the distribution of the property so set apart and distributed, other than 


the homestead, any surviving wife, husband, or minor child having separate ‘ | 


property or income, and in all other cases wherein the estate is valued at 
more than $1500 the court may, on petition and notice, set apart and dis- 


Bra. 
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tribute property, not to exceed $1500 in value, to the surviving wife, or 
husband, and minor children, according to the. foregoing provisions. This 
section shall not be construed to affect the right of the decedent to dispose 


of his estate by will, as provided by law. 


Cal. C. Civ. P., §§ 1465*, 1468*, 1469*. 

See note to § 7643 on homestead. 

Where estate amounted to $567.30, it -was 
error for the court to decree that a lessor’s 
claim and lien for rent of $270 was superior 
to all other claims, and the estate, being less 
than $1500, should have been set aside for use 
and support of widow and minor children. 

In re Stone’s Hstate, 14 U. 205; 46 P. 1101. 

A person who sells goods to one since de- 
ceased has no lien against the estate, which 


Amid 703, peels 


amounts to less than $1500, for the amount 
for which such goods were sold by the ad- 
ministrator. The lien, if any, was against the 
goods themselves. : 
In re Farmer’s Estate, 17 U. 80; 53 P. 972. 
The provisions of this section and §§ 6409, 
7643, should be construed together, and where 
the estate is less than $1500 in value, the ex- 
penses of the last sickness, funeral charges, 
etc., should be paid before any distribution. 
In re Thorn’s Estate, 24 U. 209; 67 P. 22. 


CHAPTER 9. 
CLAIMS AND PAYMENT. 


7645. (3848.) Notice te creditors. Every executor or administrator 
must, immediately after his appointment, cause to be published a notice to the 
creditors of the decedent; such notice must be published not less than once a 
week for four successive weeks, but such publication shall not be necessary in 
cases where summary distribution of estates shall apply, as provided in § 7644; 
provided, however, that where an estate exceeds $1500 in amount the publi- 
cation of such notice shall be necessary. Am’d ’03, p. 57. 


Cal GC. Civ. P.7-§. 1490%s 
Clerk may designate terms and enter order, 
§ 7561. 


Failure to give notice, recovery on bond, § 
7673. 
Form of notice, § 7859. 


7646. (3849.) Time expressed to creditors. The time expressed in the 
notice, unless otherwise ordered by the court, must be four months after its 
first publication when the estate exceeds in value the sum of $10,000, and two 
months when it does not. In case such executor or administrator resigns, is 
removed, or dies before the time for presentation of claims has expired, his 
successor must give notice for the unexpired time allowed for such pres- 
entation. Am’d ’17, p. 38. 

Cal. C. Civ. P., § 1491*. 

7647. (3850.) Id. Affidavit of publication and decree. Within thirty 
days after the notice is completed, a copy thereof, with the affidavit of due 
publication, must be filed, and the court must enter an order or decree, show- 
ing that due notice to creditors has been given. 

Cala CraGivas bo SlsoaF: Proof of publication, §§ 7866, 78€7. 

7648. (3851.) Claims to be presented within time limited. Exceptions. 
All claims arising upon contracts, whether the same be due, not due, or con- 
tingent, must be presented within the time limited in the notice, and any 
claim not presented is barred forever; provided, that when it is made to 
appear by the affidavit of the claimant, to the satisfaction of the court or 
judge thereof, that the claimant had no notice as provided in this chapter, 


~~ by reason of being out of the state, it may be presented at any time before 


a decree of distribution is entered; provided further, that nothing in this 
title contained shall be so construed as to prohibit the foreclosure of liens or 
mortgages as hereinafter provided. 


Gal. C. Civ. P.,) §).1493*: Fullerton v. Bailey, 17 U. 85; 53 P. 1020. 


Where deceased conveyed property by war- 


Action pending, presentment of claims, § 
7657. 

Limitation of action against representatives 
of deceased, §§ 6481, 6482, 7653. 

Action on mortgage, claim need not be pre- 
sented, when, § 7655. ‘ 

Under § 7654 a claim against an estate is 
barred by statute of limitations if not present- 
ed within ten months from time notice is given 
to creditors, and, in an action to recover 
amount of claim, failure of executor or admin- 
istrator to plead the bar cannot avail claimant, 


since duty to set up bar of the statute rests 
? upon executor or administrator, 


4 ee \eeeten 


ranty deed, and there was delinquent taxes, a 
claim therefor arises under contract. 

Clayton v. Dinwoodey, 33 U. 251; 93 P. 723. 

Where a complaint contains all the allega- 
tions required in a claim, and the service of 
the complaint on the executor is within the 
eh it operates as a presentation of claim. 
Knowledge on the part of an executor of 
the debt does not dispense with presentation 
ae claim, 


before the expiration of the time limited for the presentation of claims, the 


se et e's 
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7649. (3852.) Claims. Form of verification. Every claim which is 
due, when presented to the executor or administrator, must be supported by 
the affidavit of the claimant or some one in his behalf that the amount is justly — 
due, that no payments have been made thereon which are not credited, and 
that there are no offsets to the same, to the knowledge of the affiant.y If the © 
claim be not due when presented, or be contingent, the particulars of such BS: 
claim must be stated. When the affidavit is made by a person other than the 
claimant, he must set forth in the affidavit the reason why it is not made by 
the claimant. The executor or administrator may also require satisfactory — 
vouchers or proofs to be produced in support of the claim. If the claim be © 
founded on a bond, bill, note, or any other instrument, a copy of such instru- ; 
ment must accompany the claim, and the original instrument must be exhib- — 
ited, if demanded, unless it be lost or destroyed, in which case the claimant 
must accompany his claim by his affidavit, containing a copy or particular de-_ 
scription of such instrument, and stating its loss or destruction. If the claim, — 
or any part thereof, be secured by a mortgage or other lien which has been ~ 
recorded, it shall be sufficient to describe the mortgage or lien, and refer to 
the date, volume, and page of its record. If, in any case, the claimant has — 
left any original voucher in the hands of the executor or administrator, or 
suffered the same to be filed in court, he may withdraw the same when a ~ 
copy thereof has been already, or is then, attached to his claim. A brief 
description of every claim filed must be entered by the clerk in the register, 
showing the name of the claimant, the amount and character of the claim, ~ 
rate of interest, and date of allowance. as 

Cake. Cive BS. Soe 14p4e = Laas: Debts secured by liens, order of payment, Ss 5 
Payment of contingent claims, § 7671. 7667, 7668. —— 

7650. (3853.) Allowance or rejection of claim. When a claim, accom- | 
panied by the affidavit required in this chapter, is presented to the executor or — 
administrator, he must indorse thereon his allowance or rejection, with thes 
date thereof. If he allows the claim, it must be presented to the judge, who 
must indorse upon it his allowance or rejection. If the executor or adminis- — 
trator, or the judge, refuses or neglects to indorse such allowance or rejection 
for ten days after the claim has been presented to him, such refusal or neglect 
may, at the option of the claimant, be deemed equivalent to a rejection on the © 
tenth day; and if the presentation be made by a notary, the certificate of 
such notary under seal shall be prima facie evidence of such presentation and | 
the date thereof. If the claim be presented to the executor or administrator — 


same is presented in time, though acted upon by the executor or administra- _ 
tor and by the judge after the expiration of such time. If the claim be pay- 
able in a particular kind of money or currency, it shall, if allowed, be pay- 
able only in such money or currency. $ 
Cal. C. Civ. P., § 1496". Allowance in part, § 7658. «7 
7651. (3854.) Filing of claims. Claim by judge. Every claim allowed 
by the executor or administrator and approved by the judge, or a copy thereof 
as hereinafter provided, must, within thirty days thereafter, be filed in the 
court, and be ranked among the acknowledged debts of the estate to be paid | 
in due course of administration. If the judge have a claim against an estate _ 
in process of settlement before him, the same must be allowed or rejected by 
another judge of the district court of the same or of an adjoining county, | 
and a right of action shall lie as in the case of other creditors. : 3 
Cal. C. Civ. P., §§ 1495*, 1497. 


= 


_ 7652. (3855.) Interest on claim where estate insolvent. If the estate 
insolvent, no greater rate of interest shall be allowed upon any claim after 
first publication of notice to creditors than is allowed on judgments obtai 
in the courts of this state. "age a 
Cal. C. Civ. P., § 1494¢. 


7653. (3856.) Suit on rejected claim must be 


» haste 
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PROBATE 


months; exception. When a claim is rejected, either by the executor or ad- 
ministrator, or the judge, the holder must bring suit in the proper court 


the judge for his allowance, he may, in his discretion, examine the claimant 
ane others on oath, and hear any legal evidence touching the validity of the 
= —claim. eo 


‘4 Cal. C. Civ. P., § 1499. The statute raises the bar of limitations even 
Limitations generally, §§ 6445-6492. if the representative fails to plead it. 

: Fullerton v. Bailey, 17 U. 85; 53 P. 1020. 

| Clayton v. Dinwoodey, 33 U. 251; 93 P. 723. 
4 7655. 


(3858.) Presentation before suit. 


against the executor or administrator within three months after the date of 
its rejection, if it be then due, or within two months after it becomes due; 
___ otherwise the claim shall be forever barred. 

g Cal. Cy Civ. PB. y.§ 1499: Limitation of action against representatives 
J of deceased, §§ 6481, 6482, 6647. 

3 7654. (3857.) Claims barred by statute. Judge may hear evidence. 
. No claim must be allowed by the executor or administrator, or the judge, 
__ which is barred by the statute of limitations. When a claim is presented to 
; 

i 


Mortgages. No holder of any 
claim against an estate shall maintain any action thereon unless the claim is 
first presented to the executor or administrator, except that an action may be 
q brought without notice by any holder of a mortgage or lien to enforce the 
; same against the property of the estate subject thereto, where all recourse 
; against any other property of the estate is expressly waived in the complaint; 


but no counsel fees shall be recovered in such action unless such claim be so 


presented. 


4 

r CaCO CLy 12565 1600: This section applies to claims arising out 
a Reservation as to foreclosure, § 7648. of contracts or transactions with deceased, and 
7 Action pending at death, presentation, § 7657. not with executor. 

i A person having an equitable claim or in- Martin v. Saxton, 48 U. 488; 160 P. 441. 

7 terest in the decedent’s property could bring Suit by the administrator of a wife against 
7 suit against the trustee without first present- the executors of her husband to recover her 
-, ing his claim to the executor for allowance. separate estate does not require the present- 
a Hamilton v. Dooly 15 U. 280; 49 P. 769. ment of the claim, and laches does not bar it, 
.- One claiming subrogation under a mortgage when the delay did not work to the disad- 
2 might bring his action by virtue of his equit- vantage of the executors. 

f able lien and claim, without presenting same Hatch v. Hatch, 46 U. 116; 148 P. 1096. 

i to the administrator for allowance. A claim for taxes need not be presented 
Fullerton v. Bailey, 17 U. 85; 53 P. 1020. within the exception—the lien therefor being 

- A warehouseman, by presenting and suing against the land bought and not against any 


on a claim for storage charges without men- 
tioning his lien, did not make an election of 
remedies so as to bar the assertion of his ware- 
houseman’s lien, by way of counterclaim, in a 
subsequent action for the property. 


property of the estate. 
Clayton v. Dinwoody, 33 U. 251; 93 P. 723. 
Claims must be presented in the probate 
court, and cannot be established in a court of 
equity. 


. Howard v. J. P. Paulson Co., 41 U. 490; 127 Welch, Driscoll & Buck, v. Buck, 48 UJ 653; 
= P. 284. 161 P. 455. 


7656. (3859.) Statute of limitations does not run, when. The time dur- 
ing which there shall be a vacancy in the administration must not be included 
in any limitation herein prescribed. No claim against any estate, which has 
___ been presented and allowed, is affected by the statute of limitations, pending 
the proceedings for the settIment of the estate. 

; Cal. ©. Civ. P., §§ 1501*, 1569*. Statute of limitations, §§ 6445-6499. 

4 7657. (3860.) Actions pending at death. Presentation. If an action is 
pending against the decedent at the time of his death, the plaintiff must in like 
manner present his claim to the executor or administrator for allowance or 
rejection, authenticated as required in other cases; and no recovery shall be 
had in the action unless proof be made of the presentation required. 


, Cal. G. Civ. P., § 1502. - Where the complaint seeks to charge de- 
é Where party dies after verdict or decision fendants as executors de son tort, an allega- 
ard before judgment, the judgment is not a tion therein of the presentation of the claim 
- lien, § 6866. will be regarded as surplusage. 
‘ Action not to abate by death, when; sub- First Nat. Bank of Hailey v. Lewis, 12 U. 84; 
stitution, §§ 6481, 6513. _ AN Paw iuZs 
Presentation before suit, § 7655. 


4 7658. (3861.) Claim allowed in part. Whenever any claim is presented 
| to an executor or administrator, or the judge, and he is willing to allow the 
same in part, he must state in his indorsement the amount he is willing to al- 
low. If the creditor refuses to accept the amount allowed in satisfaction of 
his claim, he shall recover no costs in any action therefor brought against the 
executor or administrator, unless he recover a greater amount than that 
offered to‘be allowed. 
4 C. Civ. P., § 1508. 


Tender and deposit, costs, § 7044, 
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7659. (3862.) Judgment against executor or administrator. Effect. 
A judgment rendered against an executor or administrator, upon any claim 
for money against the estate of his testator or intestate, only establishes the 
claim in the same manner as if it had been allowed by the executor or admin- 
istrator and the judge; and the judgment must be that the executor or admin- 
istrator pay, in due course of administration, the amount ascertained to be 
due. A certified transcript of the original docket of the judgment must be 
filed among the papers of the estate in court. No execution must issue upon 
such judgment, nor shall it create any lien upon the property of the estate, or 
give to the judgment creditor any priority of payment. 


Caley Cive Pay Se 1504: claim against the estate is improperly entered 
After decree made for the payment of credi- against him personally. 

tors, execution, § 7672. “Clayton v. Dinwoodey, 33 U. 251; 93 P. 723. 
A judgment against an administrator on a Smith v. Hanson, 34 U. 171; 96 P. 1087. . 


7660. (3863.) Judgment against decedent. Effect. When any judg- 
ment has been rendered for or against the testator or intestate, in his lifetime, 
no execution shall issue thereon after his death, except as provided in the 
Code of Civil Procedure relative to executions. Judgment against the deced- 
ent for the recovery of money must be presented to the executor or adminis- 
trator like any other claim. If execution is actually levied upon any property 
of the decedent before his death, the same may be sold for the satisfaction 
thereof, and the officer making the sale must account to the executor or ad- 
ministrator for any surplus in his hands. A judgment creditor having a 
judgment which was rendered against the testator or intestate in his lifetime 
may redeem any real estate of the decedent from any sale under foreclosure 
or execution, in like manner and with like effect as if the judgment debtor 
were still living. 


Calm@s Civ P:,.'8 1505. Execution on judgment against deceased, § 
: audement on verdict or decision before death, 6918. 


7661. (3864.) Reference of doubtful claim. If the executor or admin- 
istrator doubts the correctness of any claim presented to him, he may enter 
into an agreement, in writing, with the claimant to refer the matter in contro- 
versy to some disinterested person to be approved by the court. The report of 
the referee, if confirmed, shall be as valid and effectual in all respects as if the 
same had been rendered in a suit commenced by ordinary process. 


Cail: (eh (Oia 1245 Seis; Arbitration generally, §§ 6899-6909. 
Reference generally, §§ 6835-6841. 


7662. (3865.) Liability of executor on judgment for costs. When a 
judgment is recovered, with costs, against any executor or administrator, he 
shall be individually liable for such costs, but they must be allowed him in his 
administration accounts, unless it appears that the suit or proceeding in which 
the costs were taxed was prosecuted or defended without just cause. 

Cal. C, Civ. P., § 1509. ee ey of executor, etc., for costs, §§ 7045, 


7663. (3866.) Claims of executors. Presentment. If the executor or 
administrator is a creditor of the decedent, his claim, duly authenticated by 
affidavit, must be presented for allowance or rejection to the court, and on its 
allowance by the court must be paid as other claims. If, however, the judge 
reject the claim, action thereon may be had against the estate by the claimant, 
and summons must be served upon the judge, who may appoint an attorney at 
the expense of the estate, to defend the action. If the claimant recover no 


judgment, he must pay all costs, including defendant’s reasonable attorney’s 
fees, to be fixed by the court. 

Cal. C. Civ. P., § 1510*. Debt of executor not discharged by his ap- 
pointment, § 7639. 


7664. (3867.) Statement of claims. The executor or administrator | 


must return a statement of all claims against the estate which have been pre- 
sented to him, when required by the court. In all such statements he must 
designate the names of the creditors, the nature of each claim, when it be- 


came due, or will become due, and whether it was allowed or rejected by him 3 


Calin Cs Civer Es) Sloat: Statement of claims presented at account- 


ing, § TT47.- 
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7665. (3868.) Presentment of interest-bearing debts. If there is any 
debt of the decedent bearing interest, whether presented or not, the executor 
or administrator may, by order of the court, pay the amount then accumulated 


and unpaid, or any part thereof, at any time when there are sufficient funds 


properly applicable thereto, whether said claim be then due or not; and inter- 
est shall thereupon cease to accrue upon the amount so paid. This section 
shall not apply to existing debts, unless the creditor consents to accept the 
amount. 


CalaGwCive es §) 1513. Deduction of interest, § 7671. 


PAYMENT OF DEBTS. 


7666. (3869.) Payment of funeral and family expenses. Other debts. 
The executor or administrator, as soon as he has sufficient funds in his hands, 
must pay the funeral expenses and expenses of the last sickness and the al- 
lowance made to the family of the decedent. He may retain in his hands the 
necessary expenses of administration, but he is not obliged to pay any other 
debt or any legacy until the payment has been ordered by the court. 


Cala Cy Giv., P..- $1646: 

Property subject to payment of debts, §§ 
6311, 6383, 6408, 7667-7670, 7761. 

Homestead exemption, §§ 6409, 7648, and 
notes. 

When devisees and legatees must contribute, 
§§ 6384, 6385, 6389. 

Executor may pay funeral expenses before 
qualifying, § 6400. 

Legacy, when due, §8§ 6395, 6396. 

as summary distribution of small estate, § 
7644. 


The heirs are not bound to pay the debts of 
the ancestor, unless they received property 
from the estate, in which case tney are re- 


sponsible for such debts only to the extent of 


their inheritance. 

Bacon vy. Thornton, 16 U. 138; 51 P. 153. 

The provisions of this section and §§ 76438, 
7644, should be construed together, and where 
the estate is less than $1500 in value, the ex- 
penses of the last sickness, funeral charges, 
etc., should be paid before any distribution. 

In re Thorn’s Estate, 24 U. 209; 67 P. 22. 


Where payment of an allowance was made 
discretionary with executor. 
Allen v. Barnes, 5 U. 100; 12 P. 912. 


7667. (3870.) Other debts. Order of payment. Other debts of the 
estate must be paid in the following order: 

1, The wages of each employe of the decedent for services rendered 
within sixty days next preceding his death, not exceeding $100; 

2. Debts having preference by the laws of the United States or of the 
state ; 

3. All debts which were liens upon the real property occupied, selected, 
or set apart as a homestead; 

4. All other debts which were liens on the property of the decedent at 
the time of his death ; 


5. All other demands against the estate. 


Gat. G., Civ. =P; §§ 1205*, 1643*: decedent before transmission of property to 
Vouchers must be taken, when, §§ 7749, 7750. foreign representatives, § 7780. 
Payment of local creditors of non-resident 


7668. (3871.) Debts secured by liens. Debts secured by liens or incum- 
brances on the property occupied, selected, or set apart as a homestead must 
be paid out of the funds of the estate; and such liens or incumbrances shall 
only be enforced for any deficiency remaining after such payment. The prefer- 
ence given in the preceding section to debts secured by liens on other prop- 
erty shall extend only to the proceeds of the property affected by such liens, 
and to the extent thereof, and if such proceeds are insufficient to pay the liens, 
the part remaining unsatisfied must be classed with other demands against 


_ the estate. 


Cal OC. Ciynues. Sei6ee*, 
Homestead, distribution of, etc., §§ 6409-€411, 
644. 


Presentation of contingent claim, § 7649. 
No mechanic’s lien against homestead, note 
to § 7643. 


Presentment of claim, § 7649. 

7669. (3872.) Dividends to creditors. If the estate is insufficient to pay 
all the debts of any one class, each creditor must be paid a dividend in propor- 
tion to his claim; and no creditor of any one class shall receive any payment 
until all those of the preceding class are fully paid. 

Cal. C. Civ. P., § 1645. 

7670. (3873.) Payment in pat. Discharge of executor. Upon the set- 
tlement of the accounts of the executor or administrator, the court must make 
an order for the payment of the debts, as circumstances of the estate require. 
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If there are not sufficient funds in the hands of the executor or administrator, 
the court must specify in the decree the sum to be paid to each creditor. If 
the whole property of the estate be exhausted by such payment or distribution, 
such account must be considered as a final account, and the executor or ad- 
ministrator is entitled to his discharge on producing and filing the necessary 
vouchers and proofs showing that such payments have’ been made and that he 


has fully complied with the decree of the court. 
@al. C: Civ, BP.; § 1647. Final account and settlement, §§ 7751, 7763- 
7776. 


7671. (3874.) Claims contingent or not due. If there is any claim not 
due, or any contingent or disputed claim against the estate, the amount there- 
of or such part of the same as the holder would be entitled to if the claim were 
due, established, or absolute, must be paid into the court and there remain to 
be paid over to the party when he becomes entitled thereto, or if he fails to es- 
tablish his claim, to be paid over or distributed as the circumstances of the 
case require. If any creditor whose claim has been allowed, but is not yet 
due, appears and assents to a deduction therefrom of the legal interest for the 
time the claim has yet to run, he is entitled to be paid accordingly. The pay- 


-ments provided for in this section are not to be made when the estate is in- 


solvent, unless a pro rata distribution is ordered. 
Cal. C. Civ. P., § 1648. Payment of interest bearing debts, § 7665. 
7672. (3875.) Executor or administrator liable to creditors, when. Ex- 
ecution. When a decree is made by the court for the payment of creditors, 
the executor or administrator is personally liable to each creditor for his al- 
lowed claim, or the dividend thereon, and execution may be issued on such 
decree, as upon a judgment in the court, in favor of each creditor, and the 
same proceedings may be had under such execution as in other cases. The 
executor or administrator is liable therefor on his bond to each creditor. 


Cal. C. Civ. P., § 1649. Judgment against executor or administrator 
upon claim, payment, § 7659. 


7673. (3876.) Claims not included in order for payment. When the ac- 
counts of the administrator or executor have been settled, and an order made 
for the payment of debts and distribution of the estate, no creditor whose 
claim was not included in the order for payment has any right to call upon the 
creditors who have been paid, or upon the heirs, devisees, or legatees to con- 
tribute to the payment of his claim; but if the executor or administrator has 
failed to give due notice to the creditors, any such creditor may recover on 
the bond of the executor or administrator. 

CENE (C5 Teihie aaa Sate Failure to present claim, bar, § 7648. 


CHAPTER 10. 


SALES, MORTGAGES, AND LEASES. 
SALES IN GENERAL. 


7877. (3877.) When sale allowed. When a sale of property of the 
estate 1s necessary to pay the allowance of the family, or the debts outstand- 
ing against the decedent, or the debts, expenses, or charges of administration, ° 
or legacies, or when it appears to the satisfaction of the court that it is for the 
advantage, benefit, and best interests of the estate and those interested there- 
in that the real or personal estate or some part thereof, be sold, the executor 
or administrator may sell any real as well as personal property of the estate 
upon the order of the court; and an application for the sale of property may 
embrace both real and personal property. . 
ene C. Civ. P., § 1586. Cal. Sup. (1893) p. Sale of property of absent heirs, vi 


§ 7784. 
: Pr : 
BE orteaee or lease of real property, §§ 7708, 648, 7666" 7670, 176, petals ares 


Shanty 7 Qrder of probate court for sale of pr y 
Limitatio t : f property 
Saree Bie ae to recover land sold by to* pay for improvements made years after — 


Lease and bond of mining claim, §§ 7712. : ath of decedent, and while there was n 
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Bx properly authorized administrator of the estate, debts incurred by the ancestor; but if they be 

i is void; no title passes by sale thereunder. treated merely as personal property, they can- 

4 Cain Heirs v. Young, 1 U. 361. not be sold to pay debts not incurred by the 
f Possessory rights are treated as real estate ancestor and not allowed by the probate court. 

in the manner of descent and distributions, and Id. 

cannot be sold by administrators except to pay 


7678. (3878.) Order for and report of sale. Confirmation. No sale of 
any property of an estate of a decedent is valid unless made under order of the 
court, except as otherwise provided in this chapter. All sales must be reported 
under oath to and confirmed by the court before the title to the property sold 

asses. 
cot CC Tye Gal bli Confirmation of private sale, § 7695. 

7679. (3879.) But one sale when estate insolvent. When it appears to 
the court that the estate is insolvent, or that it will require a sale of all the 
: property of the estate of every character to pay. the family allowance, ex- 
penses of administration, and debts, there need be but one order of sale made, 
and but one sale had. 

Cal. C. Civ, P., §.1519*. 
7680. (3880.) All may be sold when sale of part injurious. If at any 
| hearing it appears necessary or advantageous to sell a part of the real or per- 
‘ sonal estate, and that by a sale thereof the residue of the estate, real or per- 
sonal, or any part thereof, would thereby be injured, or would be so small in 
quantity or value, or would be of such a character with reference to its future 
disposition among the heirs or devisees, as clearly to render it for the best 
interest of all concerned that the same should be sold, the court may authorize 
the sale of the whole estate, or of any part thereof, as may be necessary for 
the best interest of all concerned. 

Cal. C. Civ. P., § 1542*. See Cal. Sup. (1893) p. 1012. 

7681. (3881.) Sales without order and notice. When property is di- 
rected by the will to be sold, or authority is given by the will to sell property, 
the executor may sell any property of the estate without order of the court, 
and at either public or private sale, and with or without notice, as the execu- 
tor may determine, but the executor must make return of such sales as in 
other cases; and if directions are given in the will as to the mode of selling, or 
the particular property to be sold, such direction must be observed. In either 
case, no title passes unless the sale be confirmed by the court. 
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by Wal Oo Civ me.) § 1561, lic or private sale in their discretion,’’ without 
; Notice generally, §§ 7856-7868. directions as to notice, sales without statutory 
Under § 4181, C. L. 1888, where will gives notice are invalid. 
executors simply ‘“‘power to sell either at pub- In re Walker Estate, 6 U. 369; 23 P. 930. 


7682. (3882.) Executor liable for neglect at sale. If there is any neg- 

lect or misconduct in the proceedings of the executor or administrator in re- 
lation to any sale by which any person interested in the estate suffers damage, 
. the party aggrieved may recover the same in an action upon the bond of the 


. executor or administrator, or otherwise. 


CALC Cli. bees lo lls, Executor liable for double damages for fraud 
in sale, § 7707. 


7683. (3883.) Return of sale within thirty days. Penalty. When a 
sale has been made by an executor or administrator of any property of the es- 
tate, real or personal, he must return to the court within thirty days thereaf- 
ter an account of sales verified by his affidavit. If he neglects to make such 
return, he may be punished by attachment, or his letters may be revoked, one 
day’s notice having been first given him to appear and show cause why such 
attachment should not issue or such revocation should not be made. 

CalaCn Civ. Pb), § 1675: Revocation generally, §§ 7627-7630. 

7684. (3884.) Executor cannot be purchaser. No executor or adminis- 
trator must, directly or indirectly, purchase any property of the estate he 
represents, nor be interested in any sale. 


a Oe eines, 1576. Executor may, however, purchase an heir’s 
; es Sa - = against estate, § 7737. or devisee’s interest in the estate, 
a Not to profit or lose by estate, § 7736. Haight v. Pearson, 11 U. 51; 39 P. 479. 


‘ SALES OF PERSONAL PROPERTY. 


7685. (3885.) Sale may he ordered on petition. Notice. Proviso. A 
of personal property may be ordered on petition setting forth the facts 


an 
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showing the sale to be necessary or advantageous. Orders authorizing sales 
of personal property shall be granted, and such sales be made, only after no- 
tice, except in the case of perishable and other property likely to depreciate 
in value, and for the purpose of paying the family allowance, in which cases 
orders and sales may be made without notice if directed by the court; but it 
is provided that, when any estate consists in whole or in part of stocks, bonds, 
or other choses in action likely to fluctuate in value, which have a publicly 
quoted market value and are regularly sold and purchased on any publicly 
recognized stock exchange, chamber of commerce, or other like institution, 
any or all such stocks, bonds, or other choses in action may be, by the personal 
representative of such estate, sald upon any such stock exchange, chamber of 
commerce, or other like institution, without either notice or confirmation of 
such sale but only upon a verified petition, duly filed, and upon an-order of 
the judge of the.court made. without notice, both showing that such sale is 
necessary to pay the legacies or outstanding debts of the estate, or both 
showing it to be for the best interests or better security of the estate and the 
persons interested therein that such sale be made; and the title to the prop- 
erty thus sold shall pass upon and by virtue of the sale, and the personal rep- 
resentative of the estate shall pay the costs and expenses of and commissions 
upon such sale out of the proceeds received thereupon. Am’d’15, p. 102. 


Gal. C. Civ. P., §§ 1522-1525*. of the partnership property and to settle its 
Clerk may order sale of perishable property, business, the court has no authority or juris- 
7561. diction to order a sale of the personal prop- 
Notice generally, time, form, etc., §§ 7856- erty of a deceased partner, and, although a 
68. : sale was ordered and made, it was not error 
Under § 7724, providing that, on the death to refuse to confirm it. 

of one partner, the surviving partner shall Wilson v. Meyer, 23 U. 529; 65 P. 488. 
have the right to continue in possession 


7686. (3886.) Id. How and where sold. Personal property must be 
sold at public auction, unless the court orders a private sale. The court may 
direct the terms of sale. Public sales of personal property must be made at 
the courthouse door, or at some other public place, or at the residence of the 
decedent; but no sale shall be made of personal property not present at the 


time of sale, unless the court otherwise orders. 
Cal. C. Civ. P., § 1526*. 


7687. (3887.) Personalty sold before realty, when. Whenever it ap- 
pears to the court on any hearing of an application for the sale of teal prop- 
erty that it would be for the interest of the estate that personal property of 
the estate, or some part of such property, should be first sold, the court may 
decree the sale of the personal property, or any part of it, and the sale thereof 
shall be conducted in the same manner as if the application had been made for 


the sale of such personal property in the first instance. 
Gals O#Civ. P., -§ 1639: 


§ 


SALES OF REAL PROPERTY. 


7688. (3888.) Petition, form of. To obtain an order for the sale of real 
property, the executor or administrator must present a verified petition to the 
court, setting forth the amount of personal estate that has come to his hands, 
and how much thereof, if any, remains undisposed of; the debts outstanding 
against the decedent, as far as can be ascertained or estimated; the amount 
due upon the family allowance, or that will be due after the same has been in 
force for one year; the debts, expenses, and charges of administration already 
accrued, and an estimate of what will or may accrue during the administra- 
tion; a general description of all the real property of which the decedent 
died seized, or in which he had any inttrest, or in which the estate has ac- 
quired any interest, and the condition and value thereof; and if said order 
for sale of real estate is petitioned for on the ground that it is for the ad- 
vantage, benefit, and best interests of ie estate and those interested therein 
that the sale be made, the petition, in addition to the foregoing facts, must set 
forth in what way an advantage or henefit would accrue to the estate and 
| eat nai by ae sale. If the executor or administrator neg- 
ects to apply tor an order of sale w it i i 
Lae pie ery here it is eee any person interested 
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Cal. C. Civ. P., §§ 1537, 1545*. See Cal. Sup. But if neither petition nor decree shows facts 
(1898) _p. 1010. under § 4159, C. L. 1888, order of sale is void 
Additional bond of executor or administrator for want of jurisdiction. (But see § 7559.) 


on making sale, § 7618. Needham v. Salt Lake City, 7 U. 319; 26 P. 
Lease of mining claim, with option, § 7711. 920. 
Sale of property of absent heir, § 7784. 


7689. (3888.) Order for hearing. Notice. Such petitions must be filed 
and an order thereupon made directing all persons interested in the estate to 
appear before the court at a time and place specified to show cause why an 
order should not be granted to sell such real estate of the decedent as is neces- 
sary or advantageous. Notice of such hearing shall be given by publication or 
by posting, as the court may direct, and by mailing notices to the heirs, and to 


the executor or administrator if he is not the petitioner. Am’d. Oo nie Zo 
Cal. C. Civ. P., 8 1538*. See Cal. Sup.. (1893) Posting in three public places, § 7864. 
p. 1011. Notice waived in writing, § 7868. 


Clerk may set time for hearing and fix no- Personal service equivalent to mailing, § 
tice, § 7561. 7863. 
Form of notice, etc., §§ 7856-7868. , 

7690. (3880.) Order in force one year. If the court is satisfied, after a 
hearing, that the sale of the whole or some portion of the real estate is neces- 
sary or advantageous, or if such sale be assented to by all the persons interest- 
ed, an order must be made to sell the whole, or so much and such parts of the 
real estate described in the petition as the court shall judge necessary or bene- 
ficial ; provided, that no order of sale granted in pursuance of this chapter shall 
continue in force more than one year after granting the same, unless a sale 


has been made thereunder. 
Cal. CG. Civ. P., § 1543". See Cal. Sup. (1893) p. 1012. 


7691. (3891.) Order for sale. Terms. Sale may be on credit. The 
order of sale must describe the lands to be sold and the terms of sale, which 
may be for cash or on a credit, which in the opinion of the court is most bene- 
ficial to the estate, payable in gross or in instalments, and in such kind of 
money and with such interest as the court may direct. The land may be sold 
in one parcel or in subdivisions, as the executor or administrator shall judge 
most beneficial to the estate, unless the court otherwise specially directs. If it 
appears that any part of such real estate has been devised, and not charged in 
such devise with the payments of debts or legacies, the court must order the 
remainder to be sold before that so devised. Every such sale must be ordered 
to be made at public auction, unless in the opinion of the court it would bene- 
fit the estate to sell the whole or some part of such real estate at private sale. 
The court may, if the same is asked for in the petition, order or direct such 
real estate or any part thereof to be sold at either public or private sale, as 
the executor or administrator shall judge to be most beneficial for the estate. 
If the executor or administrator neglects or refuses to make a sale under the 
order and as directed therein, he may be compelled to sell by order of the 
cqurt, made on motion after due notice by any party interested. 

Chl. C. Civ. P., § 1544. Amd 15, paeas 


7692. (3892.) Posting of notice of sale. When a sale is ordered to be 
made at public auction or at private sale, notice of the time and place of sale 
must be prominently posted on the property at the highway, if the property 
abuts on a highway, or, if it does not so abut, at a point on the highway near 
the property, and must also be published as hereinafter provided, unless other- 
wise ordered. 

CGal.C> Civ.,P.5- sats t=. : Posting in three public places, § 7864. ~ 

7693. (3893.) Public sales, when and where made. Sales at public auc- 
tion must be made in the county where the land is situated; but when the land 
is situated in two or more counties, it may be sold in either. The sale must be 
made between the hours of nine o’clock in the morning and the setting of the 
sun on the same day, and must be made on the day named in the notice of 


sale unless the same is postponed. 
Cal. C. Civ. P., § 1548. 


7694. (3894.) Time of making private sales. When a sale of real estate 
is ordered to be made at private sale, the sale shall not be made before the day 


named, but must be made within six months thereafter. 
Cal. C. Civ. P., § 1549*. 
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7695. (3895.) Confirmation of private sale. No sale of real estate at 
private sale shall be confirmed by the court unless the sum offered is at least 
ninety per cent of the appraised value thereof, nor unless such real estate has 
been appraised within one year of the time of such sale. If it has not been so 
appraised, or if the court is satisfied that the appraisement 1s too high or too. 
low, appraisers must be appointed, and they must make an appraisement 
thereof, as in the case of an original appraisement. This may be done at any 


time before the sale or the confirmation thereof. 
CaleG, Civa P-, § 1550. Confirmation of public sales, § 7700. 
All sales must be confirmed, § 7678. 


7696. (3896.) Sales on credit. The executor or administrator must, 
when the sale is made upon a credit, take the notes of the purchaser for the 
purchase money, with a mortgage on the property to secure their payment; 
provided, that at least ten per cent of the purchase money shall be paid at time 
of sale. 

Cal. C. Civ. P., § 1551%. 

7697. (3897.) Postponement of public sale. If, at the time appointed 
for a sale at public auction, the executor or administrator deems it for the in- 
terest of all persons concerned that the same be postponed, he may postpone 
it from time to time, not exceeding in all three months; but in case of post- 
ponement, notice thereof must be given by a public declaration at the time and 
place first appointed for the sale, and if the postponement be for more than 
one day, further notice must be given by reposting, and by republishing the 
original notice of sale, with a brief statement appended to each of said notices 
of the fact of postponement and of the time to which the same is made. 

Cal. C. Civ. P., §§ 1557, 1558*. 

7698. (3898.) Return and hearing. Notice. The executor or adminis- 
trator shall, within thirty days after making any sale of real estate, make a 
return of his proceedings to the court. A hearing upon the return of the pro- 
ceedings may be asked for in the return or by petition subsequently, and 
thereupon the court must fix the day for the hearing, of which notice must be 
given, which notice must briefly indicate the land sold and the terms of sale. 

Cal. C. Civ. P., § 1552*. See Cal. Sup. (1893) Sale under power granted in will, confirma- 
p. 1018. tion, § 7681. 

Clerk may fix time for hearing, and notice to : 
be given, § 7561. 

7699. (3899.) When sale vacated. Resale. If the proceedings were 
unfair or the sum bid disproportionate to the value, or if it appears that a sum 
exceeding such bid at least ten per cent, exclusive of the expenses of a new 
sale, may be obtained, the court may vacate the sale and direct another to be 
had, of which notice must be given and the sale in all respects conducted as if 
no previous sale had taken place. If an offer more itamount than that named 
in the return be made to the court in writing by a responsible person, the court 
may accept such offer and confirm the sale to such person, or order a new sale. 

Cal. C. Civ. P., § 1552*. See Cal. Sup. (1893) p. 1013. : 

7700. (3800.) Confirmation. Resale. If it appears to the court that the 
sale was legally made and fairly conducted, and that the sum bid was not dis- 
proportionate to the value of the property sold, and that a greater sum, as 
above specified, cannot. be obtained, or if the increased bid mentioned in the 
next preceding section is accepted by the court, the court must make an order 
confirming: the sale, and directing conveyances to be executed. The sale from 
ee fered one eee Peg ia coninneee the purchaser 
of the executor or pice ee Ree ee Ber the Cone 
nae. OOP SoS aor ary 2 : ; : : er notice to. the purchaser, order a 
ee “P P i oe made, the amount realized on such resale does 
: € bid and the expenses of the previous sale, such purchaser is 
iable for the deficiency to the estate. e } 

7701. (3801.) Id. Conveyance. After 


confirmation, conveyances must — 
be executed to the purchaser by the executor or administrator conveying all 


ag, 
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the right, title, interest, and estate of the decedent in the premises at the time 
of his death. If prior to the sale, by operation of law or otherwise, the estate 
has acquired any right, title, or interest in the premises, other than or in ad- 
dition to that of the decedent at the time of his death, such right, title, or 
interest also passes by such conveyances. 


C€ak CC. Giv. P.; § 1555* A purchaser at an administrator’s 

é 73 90". sha at a s sale takes 
After-acquired title inures to grantee, § 4879. Subject to the rule of caveat emptor. 
Recording of decree, notice, § 7871. Moyle v. Thomas, 46 U. 542; 151 P. 361. 


7702. (3902.) Contract for purchase of lands. Sale. If the decedent, 
at the time of his death, was possessed of a contract for the purchase of lands, 
his interest in such lands thereunder may be sold in the same manner as if he 
had died seized of such lands, except as hereinafter provided. 

Cal. C. Civ. P., § 1565*. 

7703. (3903.) Id. Conditions. The sale of such an interest must be 
made subject to all payments that may thereafter become due on such con- 
tracts, and the sale must not be confirmed by the court until the purchasers 
execute a bond in double the whole amount of payments thereafter to become 
due on such contracts, with sureties to be approved by the court, conditioned 
that the purchaser will make all payments for such land that become due af- 
ter the date of the sale, and will fully indemnify the executor or administrator 
and the persons entitled to the decedent’s interest in the land sold against all 
demands, costs, charges, and expenses by reason of any covenant or agree- 
ment contained in such contract. 

Cal. C. Civ. P., § 156€*, 1567*. 

7704. (3804.) Id. Assignment of contract. Upon the confirmation of 
the sale, the executor or administrator must execute to the purchaser an as- 
signment of the contract, which vests in the purchaser, his heirs, and assigns 
all the right, title, and interest of the estate, or of the persons entitled to the 
interest of the decedent in the lands sold, at the time of the sale; and the pur- 
chaser has the same rights and remedies against the vendor of such land as the 
decedent would have had if he were living. 

Cal. C. Civ. P., § 1568. 

7705. (3905.) Sale of lands under mortgage. Proceeds. When any 
sale is made by an executor or administrator, pursuant to provisions of this 
chapter, of lands subject to any mortgage or other lien which is a valid claim 
against the estate of the decedent and has been presented and allowed, the 
purchase money must be applied, after paying the necessary expenses of the 
sale, first, to the payment and satisfaction of the mortgage or lien, and the 
residue, if any, in due course of administration. The application of the pur- 
chase money to the satisfaction of the mortgage or lien must be made without 
delay, and the land is subject to such mortgage or lien until the purchase 
money has been actually so applied. The purchase nioney, or so much thereof 
as may be sufficient to pay such mortgage or lien, with interest, and any law- 
ful costs and charges thereon, may be paid into the court, to be received by the 
clerk thereof, whereupon the mortgage or lien upon the land must cease, and 
the purchase money must be paid over by the clerk of the court without delay, 
in payment of the expenses of the sale, and in satisfaction of the debt to secure 
which the mortgage or other lien was taken, and the surplus, if any, at once 
returned to the executor or administrator, unless, for good cause shown, after 
notice to the executor or administrator, the court otherwise directs. 

Cal. C. Civ. P., § 1569*. 

7706. (3906.) Id. Mortgagee may purchase. At any sale, under or- 
der of the court, of lands upon which there is a mortgage or lien, the holder 
thereof may become the purchaser, and his receipt for the amount due him 
from the proceeds of the sale is a payment pro tanto. If the amount for which 
he purchased the property is insufficient to defray the expenses and discharge 
his mortgage or lien, he must pay to the court, or the clerk thereof, an amount 
sufficient to pay such expenses. 

Cale Co Civ. P.; §°1570. 


_ 7707. (3967.) Liability for fraudulent sales. Any executor or admin- 


ry se aS Bi 
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istrator who fraudulently sells any real estate of a decedent contrary to or 
otherwise than under the provisions of this chapter is liable in double the 
value of the land sold, as liquidated damages, to be recovered in an action by 
the person having an estate of inheritance therein. 


CalmO weivenkes, S. lola. Damages for alienation, etc., of personal 
Limitation on action to recover land sold by property, § 7732. 
executor, etc., § 6461. Liability of guardian for waste, § 7241. / 
Executor, etc., liable for neglect or miscon- 7. 
duct in selling, § 7682. 


oe 


MORTGAGES A ND LEASES. 


7708. (3908.) As to mortgages. Whenever, in any estate now being 
administered or that may hereafter be administered, it shall appear to the 
court or judge to be for the advantage of the estate to raise money by a mort- 
gage of the real property or any part thereof, the court, as often as occasion 
therefor shall arise in the administration of any estate, may, on petition, 
notice, and hearing, authorize, empower, and direct the executor or adminis- 
trator to mortgage the real estate or any part thereof, upon such terms and 
for such length of time as to the court may seem necessary or beneficial. The 
petition shall be verified, and shall state the purpose sought to be accom- 
plished by the mortgage, the amount to be raised, a general description of the 
property proposed to be mortgaged, and such other facts as are required in a 
petition for the sale of real property. Upon filing such petition, the clerk must 
set the same for hearing, and give notice thereof by publication or by posting, 
and by mailing notice to the heirs. The order to mortgage shall describe the 
premises, and shall prescribe the amount of the mortgage, the maximum 
rate of interest to be paid, the maximum period of time for which the same 
may be given, and such other terms and conditions as the court may deem 
advisable. Am’ dol% sp. 29: 


Cale C. Civ. P., §§ 1577, 1578*. See Cal. Sup. Notice, time, form, etc., §§ 7856-7868. 
(1889) pp. 428-480, and Sup. (1893) pp. 1014- Lease of mining claim with option to pur- 
1018. Mont. Civ. P., §§ 2720-2722*. chase, §§ 7710-7712. 


7709. (3909.) As to lease. Whenever, in any estate now being admin- 
istered or that may hereafter be administered, it shall appear to the court or 
judge to be for the best interest of the estate to lease the real property or any 
part thereof, the court, as often as occasion therefor shall arise in the ad- 
ministration of any estate, may, on petition, notice, and hearing, authorize, 
empower, and direct the executor or administrator to lease the real property 
or any part thereof, upon such terms and for such length of time as to the 
court may seem for the best interest of the estate. The petition shall be 
verified, and shall set forth the facts showing the lease to be for the best in- 
terest of the estate, and a description of the property and the terms of the 
proposed lease. Upon the filing of such petition the clerk must set the same 
for hearing, and give notice thereof by publication or by posting, and by mail- 
ing of notices to the heirs. | Am’d 717, p. 30. 

Cal. C. Civ. P., § 1579*. Cal. Sup, (1889) pp. 430, 431, and Sup. (1898) p. 1018. 


7710. (3909x.) May lease mining claims belonging to estates, with op- 
tion to purchase. When all or any portion of the estate of any person de- 
ceased, or of any ward under guardianship, consists of mining claims, coal 
lands, or other mining property, whether patented or unpatented, or of in- 
terests in mining claims, coal lands, or other mining property, the adminis- 
trator or executor of such deceased person, or the guardian of the property 
of the ward, may petition the court having jurisdiction of the estate for leave 
to lease such mining claims, coal lands, or other mining property, or such in- 
terests in mining claims, coal lands, or other mining property, belonging to 
the estate of the deceased or to the ward, with an option to the lessee to pur- 
chase the same; and if upon the hearing it appears to the court that it is for 
the interests of the estate or of the ward, the court may make an order au- 
thorizing the administrator, executor, or guardian to lease all or any portion 
of such mining claims, coal lands, or other mining property, or all or any por- 
tion of the interests therein belonging to the estate or to the — ard as he shall 
designate in the order, and to give an option to the lessee to purchase the 
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same within a specified time at a stipulated price; and when such order has 
been made, the executor, administrator, or guardian may lease the property, 
orthe interests in the property specified in said order, and give the lessee an 
option to purchase the same, within the time, at the price and on the terms 
specified in the order. OS pars amd) 13, 9p. 107: 

Lease of real property, § 7708. 

7711. (3908x1.) Id. Bond of administrator, etc. Upon making such 
order, the court may require the administrator, executor, or guardian to give 
a bond, with sureties, to be approved by the clerk of said court, and, upon the 
option being accepted, may require additional bond, with sureties, before the 
sale is confirmed, as in the case of other sales by an administrator, executor, 
or guardian. OS eal) 

Additional bond on making sale, § 7618. 

7712. (3909x2.) When lessee is entitled to deed. If the lessee complies 
with the terms of the lease, and accepts the option, and tenders the stipu- 
lated price, he shall be entitled to a deed for the mining claims, coal lands, 
or other mining property, or the aforesaid interests therein, upon which the 
option was given, but no title shall pass under such option until the acceptance 
of the option and the deed executed pursuant thereto have been reported to 
and approved by the court. "03,9 p210% amd 713, p. 107. 


CHAPTER 11. 
POWERS AND DUTIES OF EXECUTORS AND ADMINISTRATORS. 


7716. (3910.) Acts of part of executors valid, when. When all the ex- 
ecutors named are not appointed by the court, those appointed have the same 
authority to perform all acts and discharge the trust required by the will 
as effectually for every purpose as if all were appointed, and should act to- 
gether; where there are two executors or administrators, the act of one 
alone shall be effectual, if the other is absent from the state or laboring under 
any legal disability from serving, or if he has given his co-executor or co- 
administrator authority in writing to act for both; and where there are more 
than two executors or administrators, the act of a majority is valid. 


Cale Cr Civ. Pig Sono: 

Words giving joint authority construed as 
giving authority to a majority, § 5846. 

Trustees after distribution, § 7788. 

Where executor named is a non-resident or a 
minor, § 7583. 

Rights in organization of irrigation district, 


§ 3539. 


Lease for more than one year by one of six 
executors without written authority from the 
others, who were not under disability or ab- 


The sole heir as administrator can not le- 
gally bind an estate by agreeing to settle 
a claim against the estate by paying a stipu- 
lated amount from the estate, on condition that 
the personal estate should be valued at a cer- 
tain amount, as far as creditors were con- 
cerned; but such agreement would be binding 
upon the interest of the heir. 

Dunn v. Wallingford, 47 U. 491; 155 P. 347. 

Administrator acting without authority does 


not bind the estate, but is personally liable. 
sent from the territory, is invalid. Id. 
Utah Loan & Trust Co. v. Garbutt, 6 U. 342; 
Dome OSs 


7717. (3911.) Authority of administrators with will annexed. Admin- 
istrators with the will annexed have the same authority over the estates 
which executors named in the will would have, and their acts are as effectual 


for all purposes. 


CaleGa Cive P., 871356": Letters of administration with will annexed, 


§ 7582, 


7718. (3912.) Possession of real and personal estate. Actions for. 
The executor or administrator is entitled to and must take possession of all 
the real and personal estate of the decedent, and shall receive the rents and 
profits of the real estate until the estate is settled, or until delivered over by 
order of the court to the heirs or devisees ; and must keep in good tenantable 
repair all houses, buildings, and fixtures thereon, which are under his control, 
and collect all debts due to the decedent or to the estate. The heirs or de- 
visees may themselves, or jointly with the executor or administrator, maintain 
an action for the possession of the real estate or for the purpose of quieting 
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. cel Fe 
title to the same, against any one except the executor or administrator; but 
this section shall not be so construed as requiring them so to do. 


i ; ri ini tor to maintain | 
Cale Cm Oliva bmg 452%. As to right of administra A 
Possession of ea property delivered to heirs, peices iy note conveyance to heirs 
R r expirati of time for presentation of property in dispute. 
Beeline, §7i61. : McClelland v. Dickenson, 2 U. 100. _ 
Duties and powers of special administrators, Administrator acting without authority does 


10, 7786. property. é 
eee ae order money invested, § 7731. Jenkins v. Jensen, 24 U. 108; 66 P. 773. 


Executor, etc., charged with estate, § 7735. 


7719. (3913.) Id. Possession of executor Possession of heirs. Ex- 
ception. For the purpose of bringing suits to quiet title, or for partition of 
such estate, the possession of the executors or administrators 1s the possession 
of the heirs or devisees; such possession by the heirs or devisees is subject, 
however, to the possession of the executor or administrator for the purposes 
of administration as provided in this title. 

Cal. C. Civ: P., § 1581*. 


7720. (3914.) Actions by and against executors and administrators. 
Actions for the recovery of any property, real or personal, or for the posses- 
sion thereof, or to quiet title thereto, or to determine any adverse claim 
thereon, and all actions founded upon contracts, may be maintained by and 
against executors and administrators, in all cases in which the same might 
have been maintained by or against their respective testators or intestates. 


Cal. C. Civ. P., § 1582*. See Cal. Sup. (1895) trust, and proceeds of a sale by defendant in 
p. 40. carrying out such trust forms no part of de- 

Substitution of representative in action by or cedent’s estate, and the administrator cannot 
against deceased, § 6513. maintain an action therefor. 

Executor or administrator may sue, § 6495. Barrette v. Dooly, 21 U.-813 59 Be 713: 

Actions by and against special administra- Where an administrator neglects to bring a 


tors, § 7610. 

Actions for waste, §§ 7721, 7722. 

Action for damages by administrator of de- 
ceased non-resident, note to § €505. 

Executor, ete., charged with estate, § 7735. 

L., a resident of Utah, was sued and duly 
served in Idaho, but died before judgment. His 
executors, appointed in Utah, were substituted 
for deceased, entered their appearance, and 
judgment was obtained against them as such 
executors. The assignee of this judgment 
brought suit in Utah against such executors 


suit to recover real property within the pre- 
scribed period of limitation, whereby a minor — 
is barred, the heir has a right of action against © 
the administrator and his bondsmen. 

Jenkins v. Jensen, 24 U. 108; 66 P. 773. 

A conversion of property by an administrator 
does not give rise to a cause of action in favor 
of the deceased, but it is a wrong to the heirs. 

Reed v. Hume, 25 U. 248; 70 P. 988. 

An action cannot be maintained against an- 
administrator and his sureties for a conversion 
of assets until an accounting is had in the 


as such; held, that the Idaho judgment was 
invalid against the estate, but that the ex- 
ecutors were liable as executors de son tort. A 
personal representative cannot bind the estate 
by his extra-territorial acts. ; 
aaa Bank of Hailey v. Lewis, 12 U. 84; 41 

Whenever an instrument creating a trust 
confers upon the trustee any power in trust 
or imposes any duty relating to management 
of trust estate, or establishes any agency to 
be performed by the trustee, the legal title 
vests in him to enable him to administer the 


7721. (3915.) May maintain action for waste, etc. Executors and ad- 
ministrators may maintain actions against any person who has wasted, de- 
stroyed, taken, or carried away, or converted to his own use the goods of 
their testator or intestate in his lifetime. They may also maintain actions for 
trespass committed on real estate of the decedent in his lifetime. 

Cal. C. Civ. P., § 1583. 

Actions by executors or administrators, § 7720. 

_ 722. (3916.) Against executors for waste by testator. Any person or 
his personal representative may maintain an action against the executor or 
administrator of any testator or intestate who in his lifetime has wasted, de- 
stroyed, taken, or carried away, or canverted to his own use the goods or 
chattels of any such person, or committed any trespass on the real estate of 
such person. ay 


Calges Civawe.,. 371584. tion survives agai 
. : F gainst the executors of a party 
Where an action is against a defendant for defendant i int 
misappropriation or misuse of a trust fund and died. Of a tOPM Gr BS Ee 


breach of duty occasioned through neglect ‘ i Q 
while acting in a fiduciary capacity, such ac- Vere ie ee ae 


probate court. 

Reed v. Hume, 25 U. 248; 70 P. 998. 

Barrette v. Dooly, 21 U. 81; 59 P. 718. 

It is the duty, of an executor to bring suit 
to cancel his testator’s conveyance thought 
to have been procured by undue influence. 

Hatch v. Hatch, 46 U. 218; 148 P. 433. 

An administrator may demand of a corpora- 
tion stock to which the intestate was entitled 
or bring action for damages for its failure to 
issue stock. . 

Coray v. Perry Irr. Co., 50 U. —; 166 P. 672. 


71723. (3917.) Decedent’s business continued, when. \When the inter-_ 
ests of creditors are not prejudiced thereby, the court may prescribe that the — 
business in which the deceased was engaged at the time of his d ath be 
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continued for such length of time as may be necessary to permit the affairs of 
the estate to be wound up to the best advantage. 


Iowa, McClain’s An. C. (1888) § 3611*. 
Surviving partner to continue and settle partnership business, § 7724. 


7724, (3918.) Surviving partner to settle partnership affairs, and ac- 
count. When a partnership exists between the decedent, at the time of his 
5 death, and any other person, the surviving partner has the right to continue in 
possession of the partnership and to settle its business, but the interest of the 
3 decedent in the partnership must be included in the inventory and be appraised 
as other property. The surviving partner must settle the affairs of the part- 
nership without delay, and account with the executor or administrator, and 
pay over such balances as may from time to time be payable to him in right 
of the decedent. Upon the application of the executor or administrator, the 
; court or judge may, whenever it appears necessary, order the surviving part- 
ner to give a bond in a prescribed sum or render an account, and in case of 
neglect or refusal may, after notice, compel it by attachment; and the ex- 


ecutor or administrator may maintain against him any action which the 


decedent could have maintained. 


Calle Crm OlV. es 08" L585 *. 

Surviving partner incompetent as adminis- 
trator, § 7599. 

Decedent’s business continued, when, § 7723. 

Under provisions of this section, where court 
ordered the personal property of a deceased 
partner, which was in possession of the sur- 
viving partner, to be sold by decedent’s execu- 
tors, since the court had no jurisdiction to 
order the sale, it was not error to refuse to 
confirm it. 

Wilson v.. Meyer, 23 U. 529; 65 P. 488. 


Where a surviving partner joined in a gen- 
eral demurrer, it will be presumed he did so 
as surviving partner. 

Bingham Coal & Lbr. Co. v. Blom, 43 U. 584; 
Tobe bos 

There can be no decree of final settlement 
under partnership affairs as between the sur- 
viving partner and the deceased  partner’s 
estate without an accounting with the ad- 
ministrators and without the necessary facts 
being presented to the court in a proper man- 
ner. 


A surviving partner is entitled to sue to 
4 recover payment on a usurious contract. 
Ee Cobb v. Hartenstein, 47 U. 174; 152 P. 424. 


7725. (3919.) May sue on bond of prior executor, etc. An adminis- 
trator may, in his own name, for the use and benefit of all parties interested in 

. the estate, maintain actions on the bond of an executor, or of any former ad- 

4 ministrator of the same estate. 

e Cal. C. Civ. P., § 1586. 

— 7726. (3920.) Executor who has not qualified not made a party. in ac- 
tions by or against executors, it is not necessary to join those as parties who 
may have been appointed by the court but who have not qualified. 

Cal. CG, Civ, P.j) § 1587. 
7727. (3921.) May compound with debtor with consent of court. 
Whenever a debtor of the decedent is unable to pay all his debts, the executor 
or administrator, with the approbation of the court or judge, may compound 
with him and give a discharge upon receiving a fair and just dividend of his 
effects. A compromise may also be authorized when it appears to be just, 


and for the best interests of the estate. 
Cal. C. Civ. P., § 1588. 


7728. (3922.) To set aside fraudulent conveyances by decedent. When 

2 there is a deficiency of assets in the hands of an executor or administrator, 

and when the decedent, in his lifetime, has conveyed any real estate, or any 

rights or interests therein, with intent to defraud his creditors, or to avoid any 

right, debt, or duty of any person, or has so conveyed such estate that by law 

the deeds or conveyances are void as against creditors, the executor or ad- 

ministrator must commence and prosecute to final judgment any proper ac- 

tion for the recovery of the same, and may recover for the benefit of the 

creditors all such real estate so fraudulently conveyed, and may also for the 

benefit of the creditors sue for and recover all goods, chattels, rights, or cred- 

} its which have been so conveyed by the decedent in his lifetime, whatever may 
-~ have been the manner of such fraudulent conveyance. 


Cale iC ly ez. Sloss lifetime, without first having made demand 

Under the provisions of this section and § on the administrator to bring such suit, and 
7729, creditors of an insolvent estate may not having been met with a refusal by him. 
bring an action in their own names to set Fehringer v. Com’! Nat. Bank, 28 U. 393; 64 
aside a conveyance made by decedent in his ee LLO8. 


7729. (3923.) Id. Creditors must pay cost of suit. No executor or ad- 


In re Tripp Estate, 51 U. —; 170 P. 975. 


1522 PROBATE CODE--POWERS OF EXECUTORS, ETC. my 9 


ministrator is bound to sue for such estate as mentioned in the next preceding 

section for the benefit of the creditors unless on application of creditors, who 

must pay such part of the costs and expenses of the suit, or give such security 

to the executor or administrator therefor, as the court or judge shall direct. 
Cal. C. Civ. P., § 1590. 

7730. (3924.) Id. Estate recovered used to pay debts. All real estate 
so recovered must be sold for the payment of debts in the same manner as if 
the decedent had died seized thereof, upon obtaining an order therefor from 
the court; and the proceeds of all goods, chattels, rights, and credits so re- 
covered must be appropriated in payment of the debts of the decedent in the 


same manner as other property in the hands of the executor or administrator. 
Cal. C. Civ. Py § 1591. 


7731. (3925.) Court may order moneys invested. Petition. Notice. 
Pending the settlement of any estate, on the petition of any party interested 
therein, and upon good cause shown therefor, the court may upon notice order 
any moneys in the hands of the executors or administrators to be invested for 
the benefit of the estate in securities of the United States or other good se- 
curities to be approved by the court or judge. 


CalGs Civ. P;, § 1640-; 
May be invested in land mortgage bonds, § 1057. 


7732. (3926.) Embezzler liable for double value. If any person em- 
bezzles or alienates any of the money, goods, chattels, or effects of a decedent, 
he shall be lable for double the value of the property so embezzled or alien- 


ated, to be recovered by action for the benefit of the estate. 


CalmC, m@ivay ie eo Lao ons 
Damages for fraudulently selling real property, § 7707. 


7733. (3927.) Id. Citation to person suspected. Order. The court 
may require any person suspected of having taken wrongful possession of any 
of the effects of the deceased, or of having had such effects under his control, 
to appear and submit to an examination under oath touching such matters; 
and if on such examination it appears that he has the wrongful possession of 
any such property, the court may order the delivery of the same to the ex- 


ecutor or administrator of the estate. 
Gol C. Clva ba) Slab oes Citation generally, § 7865. 


7734. (3928.) Id. Contempt. Imprisonment. If, on being duly served 
with the order of the court requiring him to do so, any person fails to appear 
in accordance with such order; or if, having appeared, he refuses to answer 
any question which the court deems proper to put to him in the course of 
such examination ; or if he fails to comply with the order of the court requir- 
ing him to deliver the property, he may be committed to the jail of the county 


until a compliance is yielded. 
Cal. C. Civ. P., § 1460*. 


7735. (3929.) Executor charged with estate. Every executor and ad- 
ministrator is chargeable in his account with the whole of the estate of the 
decedent which may come into his possession at the value of the appraise- 
ment contained in the inventory, except as provided in the following sections, 


and with all the interests, profits, and income of the estate. 


Cal. C. Clvanime sy Lol: a claim which the testator neld against him, 
Naming a person executor does not discharge § 7639. 


Possession of estate, § 7718. 

7736. (3930.) Id. Not to profit or lose by estate. He shall not make 
profit by the increase, nor suffer loss by the decrease or destruction, without 
his fault, of any part of the estate. He must account for the excess when he 
sells any part of the estate for more than the appraisement, and if any is sold 
for less than the appraisement he is not responsible for the loss if the sale has 
been justly made. 

Cal. C. Civ. P., § 1614. ; 

7737. (3931.) Id. Not to purchase claim. No administrator or ex- 
ecutor shall purchase any claim against the estate he represents; and if he 
pays any claim for less than its nominal value, he is only entitled to charge : 


in his account the amount he actually paid. 
Cala CA Civ bs, asi Olsis 
Not to purchase any property of the estate, § 7684. 
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7 7738. (3932.) Id. Not accountable for uncollectable debts. No ex- 
ecutor or administrator is accountable for any debts due the decedent, if it 


appears that they remain uncollected without his fault. 
Cal. C. Civ. P., § 1615. 


7739. (3933.) Id. Necessary expenses allowed. Compensation. He 
shall be allowed all necessary expenses in the care, management, and settle- 
ment of the estate, including reasonable fees paid to attorneys for conducting 
the necessary proceedings or suits.in courts, and for his services the fees pro- 
vided in this chapter; but when the decedent, by his will, makes some other 
provision for the compensation of his executor, that shall be a full compensa- 
tion for his services, unless, by a written instrument filed in the court, he 
renounces all claim for compensation provided for by the will. 


Cake Q-Civ. 2:5) $s 1616. 

Expense of bond allowed, § 1214. 

Fee of attorney appointed for non-resident 
heir, § 7881. 

An administrator is not authorized to use the 
funds of the estate, or to borrow money for 
the purpose of improving the real property in 
the estate. If he does so, he becomes per- 
sonally liable therefor. 

Rolfson v. Cannon, 3 U. 232; 2 P. 205. 


claim was a valid claim against the ward’s 
estate, which the guardian was entitled to 
pay himself on being appointed the ward’s 
administrator. 

Reed v. Hume, 25 U. 248; 70 P. 998. 

An administrator, whose appointment, 
though erroneous, was not made without juris- 
diction, is entitled to reasonable compensation 
for services rendered by him. 

In re Owen’s Estate, 32 U. 469; 91 P. 283. 


See Cain Heirs v. Young, 1 U. 361. Wihere an estate is administered by succes- 
Andrus v. Blazzard, 23 U. 233; 63 P. 888. sive personal representatives, compensation 
Where a guardian presented to the probate should be apportioned among them according 
court, after the death of his ward, an account to the services rendered. 
for services, and his claim was allowed, such Id. 


7740. (3934.) Id. Commissions of executor or administrator. When 
no compensation is provided by the will, or the executor renounces all claim 
thereto, he must be allowed commissions upon the amount of estate accounted 
for by him, as follows: For the first $1,000, at the rate of five per cent; for all 
above that sum, and not exceeding $5,000, at the rate of two and one-half per 
cent; for all above $5,000, and not exceeding $10,000, at the rate of two per 
cent; for all above $10,000, at the rate of one per cent. The same commis- 
sions shall be allowed to administrators. In all cases such further allowance 
may be made as the court may deem just and reasonable for any extraordi- 
nary service, but the total amount of such extra allowance must not exceed 
the amount of commissions allowed by this section. All contracts between an 
executor or administrator and an heir, devisee, or legatee, for a higher com- 


pensation than that allowed by this section, shall be void. 


Cat: Civ.ck:, oo lon. cessive administrations, must be apportioned 

Under the statute declaring that an ad- by the court, the allowance of commissions to 
ministrator shall be allowed commissions on the first of two successive administrators be- 
the amount of the estate accounted for by fore the closing of the estate was premature. 
him, there being but one aggregate sum to be In re Owen’s Hstate, 32 U. 469; 91 P. 2838. 
allowed as commission, which, in case of suc- 


SPECIFIC PERFORMANCE. 


7741. (3935.) Contracts for sale of real or personal property. Specific 
performance. When a person, who is bound by contract in writing to con- 
vey any real estate, or who is bound by contract in writing to assign, transfer, 
or deliver any personal property, shares of capital stock, bonds, or other 
choses in action, dies before making the conveyance, assignment, transfer, or 
delivery, and in all cases when such decedent, if living, might be compelled to 
make such conveyance, assignment, transfer, or delivery, the court may make 
a decree authorizing and directing his executor or administrator to convey 
such real estate, or to assign, transfer, or deliver such personal propefty, 
shares of capital stock, bonds, or other choses in action, to the person entitled 
thereto. Am’d ’15, p. 82. 


Cale Omiya boss shoot. representatives, but may be enforced under the 


oe ; a rovisions of this section. 
egret a ate icaeewur part perform 53 Gammon v. Bunnell, 22 U. 421; 64 P. 958. 
ares <$ 7 Ae : A contract to purchase real estate signed by 
The depositary of an escrow is the agent of husband alone is not enforcible after his death 
both parties and an escrow contract is not so far as wife’s one-third is concerned. Right 
revocable at the will of either party or their to specific performance waived by_ laches. 
Free v. Little, 31 U. 449; 88 P. 407. 


7742. (3936.) Id. Petition. Notice. Hearing. On the presentation of 
a verified petition by any person claiming to be entitled to such conveyance, 
assignment, transfer, or delivery fram an executor or administrator, setting 


Ane Ponta 
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forth the facts upon which the claim 1s panei court ee appoint a 
aring etition, which shall be upon notice. 
time and place for hearing the p ; Eas 15. p. 82 

Cal. C. Civ. P., § 1598*. ; 

7743. (3937.) Id. Decree authorizing possession. If, after a full hear- a 
ing upon the petition and objections, and examination of the facts and cir- 
cumstances of the claim, the court is satisfied that the petitioner is entitled to 
a conveyance of the real estate described in the petition, or to an assignment, 4 
transfer, or delivery of the personal property, shares of capital stock, bonds, or : 
other choses in action described in the petition, a decree authorizing and di- 
recting the executor or administrator to execute a conveyance, assignment, . 
trausfer, or delivery thereof to the petitioner must be made; but the entry of 
the decree shall give the person entitled to the conveyance, assignment, or 
transfer a right to the possession of the lands, personal property, shares of =< 
capital stock, bonds, or other choses in action contracted for, and to hold the 
same according to the terms of the intended contract in like manner as if a 
conveyance, assignment, or transfer had been made in pursuance of the de- 
cree. Amd 15,07. 82, 

Cal. C. Civ. P., § 1600. 

7744, (3938.) Id. Denied when right doubtful. If, upon a hearing as 
hereinbefore provided, the right of the petitioner to have a specific perform- 
ance of the contract is found to be doubtful, the court must dismiss the peti- 
tion without prejudice to the right of the petitioner, who may, at any time 
‘within six months thereafter, proceed by action to enforce specific perform- 
ance thereof. 

Cal. C. Civ. P., § 1602. 


7745. (3939.) Id. Succession to rights and interests. If the person en- 
titled to the conveyance, assignment, transfer, or delivery dies before the 
commencement of proceedings therefor under this chapter, or before the com- 
pletion of the conveyance, assignment, transfer, or delivery, any person en- 
titled to succeed to his rights in the contract, or the executor or administrator 
of such decedent, may, for the benefit of the person so entitled, commence 
such proceedings or prosecute any already commenced, and the conveyance, 
assignment, transfer, or delivery must be so made as to vest the estate in the 
persons entitled to it, or in the executor or administrator, for their benefit. 

Aim’ T5,<parcas 
Cal. C. Civ. P., § 1606. 
Substitution of parties generally, § 6513, and note, 

7746. (3940.) Id. Decree may direct surrender of possession. The de- 
cree provided for in this chapter may direct the possession of the property 
therein described to be surrendered to the person entitled thereto, upon his 
producing the deed, assignment, or transfer and certified copy of the decree 
when, by the terms of the contract, possession is to be surrendered. 


.Am’d ’15, p. 82. 
ACCOUNTS. 


7747. (3941.) When account to be rendered. Contents. Six months 
after his appointment, also within thirty days after the expiration of the time 


within which creditors must present their claims, and at any other time when 

required by the court, either upon its own motion or upon the application of * 
any person interested in the estate, every executor or administrator must 3 
render for the information of the court an account of his administration, un- ; 
der oath, showing the sums of money received by him and from what sources, ee 
the amounts expended by him, a statement of ali claims presented against the a 
estate and the names of the claimants, and all other matters necessary to a 
show the condition of its affairs. "9 


Cal; C, Civ. P., § 1622*, Se pee i 
Final account with petition for distribution, § aia BccenDE Of rus tee ate : . 


§§ 7751, 7763. Statement of claims presented, form, § 7778. 
7748. (3942.) Hearing on account. Notice of. When any account is” 


4 
; 
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rendered for settlement, the court or clerk must appoint a day for the settle- 


ment thereof, of which the clerk must give notice. Am’d ’03, p. 44. 
Cal. C. Civ. P., § 1683*. See Cal. Sup. (1893) Notice, time, form, etc., §§ 7856-7868. 
p. 1022. Notice when account final, § 7751. 


7749. (3943.) Id. Vouchers shall be produced. In rendering his ac- 
count, the executor or administrator must produce and file vouchers for all 
charges, debts, claims, and expenses which he has paid, which must remain 
in the court; and he may be examined on oath touching such payments, and 
also touching any property and effects of the decedent, and the disposition 
thereof. When any voucher is required for other purposes, it may be with- 
drawn on leaving a certified copy on file. If a voucher is lost, or for other 
good reason cannot be produced on the settlement, the payment may be 


proved by the oath of any competent witness. 
Cal. G. Giv. P., § 1681. 


7750. (3944.) Id. Oral proof when vouchers not produced. On the set- 


~tlement of his account, he may be allowed any item of expenditure not ex- 


ceeding $20 for which no voucher is produced if such item be supported by 


his own uncontradicted oath positive to the fact of payment, specifying when, - 


where, and to whom it was made; but such allowances in the whole must not 
exceed $500 against any one estate; and if upon such settlement of accounts 
it appear that the debts against the deceased have been paid without the affi- 
davit and allowance prescribed by statute, and it shall be proven by competent 
evidence to the satisfaction of the court that such debts were justly due, were 
paid in good faith, that the amount paid was the true amount of such indebted- 
ness over and above all payments or set-off, and that the estate is solvent, it 
shall be the duty of the said court to allow the said sum so paid in the settle- 


ment of said accounts. 
Cal. C. Civ. P., § 1632. 


7751. (3945.) Id. Final account with petition for distribution. Notice. 
If the account mentioned in the preceding sections be for a final settlement, 
and a petition for the final distribution or for final distribution and partition 
of the estate be filed with said accounts, the notice of the filing of account for 
settlement must state those facts. On the settlement of said account, dis- 
tribution or distribution and partition of the estate to all entitled thereto may 
be had in the manner hereinafter provided without further notice or pro- 


ceedings. 
Cal Or Civ. ce. 6 1634*. See Cal, Sup. (1893) Partial distribution, § 7758. 

p. 1022. Distribution of real estate, § 7761. 
Final account and petition for distribution, § Preliminary account, § 7747. 

7763. Final account and distribution, §§ 7763-7772. 
Manner and time of giving notice, § 7856. Discharge of executor or administrator, § 
Mailing copy of notice, § 7863. 7776. 

Posting in three public places, § 7864. Objections to settlement of an executor’s ac- 

Proof of notice; decree conclusive, § 7867. count for fraud or mistake, by merely referring 

Waiver of notice in writing, § 7868. to some items in the final account, are insuf- 

Trustee shall render account, § 7788. ficient to assail intermediate accounts. 

Annual report of agent for non-resident hoid- In re Raleigh’s Estate, 48 U. 128; 158 P. 705. 
er, § 7783. . 


7752. (3946.) Settlement of account conclusive, when. The settlement 
of the account and the allowance thereof by the court, or upon appeal, is con- 
clusive against all persons in any way interested in the estate, saving, how- 
ever, to all persons laboring under any legal disability, their right to move for 
cause to reopen and examine the account, or to proceed by action against the 
executor or administrator, either individually or upon his bond, at any time 


‘before final distribution; and in any action brought by any such person, the 


allowance and settlement of the account 1s prima facie evidence of its cor- 


rectness. 
(CEN CARO al shy Cee fore final settlement can be assailed only in 
Correction of mistakes in settlements, § 7879. equity, and upon the same grounds as other 


Conclusiveness of decrees, §§ 7559, 7560, 7564, judgments, and such interlocutory accounting 
7796, 7867, 7870. - cannot be assailed upon final settlement. 
‘An allowance of an executor’s account be- In re Raleigh‘s Estate, 48 U. 128; 158 P. 705. 


7753. (3947.) Reference of account. Compensation. The court may 
appoint one or more referees to examine the accounts and make report 
thereon, subject to confirmation; and may allow a reasonable compensation 


to the referees, to be paid out of the estate of the decedent. 
@aleCoCiv. Ps, §1636%. Reference of doubtful claim, § 7€61. 
Reference generally, §§ 6835-6841. 
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CHAPTER 12. 


DISTRIBUTION AND PARTITION. 
PARTIAL DISTRIBUTION. 


7758. (3948.) Petition for partial distribution; bond; notice. At any 
time after the lapse of four months from the issuance of letters testamentary 
or of administration, any heir, devisee, or legatee may present his petition to 
the court for the distribution to him of the legacy or share of the estate to 
which he is entitled, or any person to whom any parcel or parcels of real es- 
tate left by deceased may have been conveyed by the heirs or devisees of de- 
ceased may present his petition to the court for the distribution to him of . 
such real estate so conveyed. Any partial distribution aforesaid may be made 
upon such distributee giving bond with security for the payment of his pro- 
portion of the debts of the estate as hereinafter provided. Notice of such ap- 
plication for partial distribution must be given. Amd Ol plsk 

Gal. Ch Civ. P.,°8§ 16585, 1659*. General distribution, § 7764. 

7759. (3949.) Id. When allowed. Bond. Partition. Title. If at the 
hearing it appears that the estate is but little indebted, and that the share of 
the party applying, or real estate granted to the party applying, as aforesaid, 
may be allowed to him without loss to the creditors of the estate, the court 
must make an order in conformity with the prayer of the applicant requiring: 

1. Each heir, legatee, or devisee obtaining such order, before receiving 
his share or any portion thereof, and each grantee of the heirs or devisees 
obtaining such order, before receiving distribution of the real estate granted 
to him as aforesaid, to execute and deliver to the executor or administrator 
a bond in such sum as shall be designated by the court, with sureties to be 
approved by the judge or court, payable to the executor or administrator, and 
conditioned for the payment whenever required of his proportion of the debts 
due from the estate, not exceeding the value or amount of the legacy or por- . 
tion or parcel of the estate distributed to him hereunder; 

2. The executor or administrator to deliver to the heir, legatee, or de- 
visee or grantee as aforesaid the whole portion of the estate distributed to 
him as aforesaid, designating it. If in the execution of the order a partition 
is necessary between two or more of the parties interested, it must be made 
in the manner hereinafter prescribed. The costs of these proceedings shall 
be paid by the applicant or, if there be more than one, shall be apportioned 
equally among them. When any such partial distribution shall be made as 
herein provided, the title to the estate so distributed shall be freed from the 
claims of creditors and from the debts, expenses, and obligations of the es- 
tate, and of the administration thereof. Am’d ’01, p. 181. 

Cal. C. Civ. P., § 1661*. 

7760. (3950.) Id. Action on bond. If it becomes necessary that any 
part of any such bond should be paid, the court, after notice and hearing, must 
make a decree accordingly, designating the amount and giving a time within 
which the payment must be made. If the money is not paid as ordered, an 


action may be maintained by the executor or administrator on the bond. 
Cal. C. Civ. P., § 1662*. 


7761. (3851.) Delivery of real estate, when no debts. Unless it satis: 
factorily appears to the court that the rents, issues, and profits of the real 
estate for a longer period are necessary to be received by the executor or ad- 
ministrator, wherewith to pay the debts of the deceased, or that it will prob- 
ably be necessary to sell the real estate for the payment of such debts, the 
court, at the end of the time limited for the presentation of the claims against 
the estate, must direct the executor or administrator to deliver possession of 
all the real estate to the heirs-at-law or devisees. 


@al Ce Civ ies, snk4abes Decree of distribution of real property to be 


Possession of property of the estate, § 7718. 
an account and distribution, §§ 7751, 7763- recorded, § 7871. 


7762. (3951x.) Petition. Power of court. Bond not required. ‘Fuche 


ry 
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administration. Upon the verified petition of any beneficiary or of the execu- 
tors or administrators of the estate of any deceased person, and upon proof, 
showing that the time limited for the presentation of claims against the 
estate of any deceased person has expired, and that all such claims presented 
and all inheritance taxes payable by the estate, all debts of the estate, all 
legacies and expenses of administration then payable, and all state, county, 
and municipal taxes legally levied upon the personal property of the estate 
have been paid and satisfied in full, and showing to the satisfaction of the 
court that it is for the best interests of the beneficiaries of the estate, or that 
they have in writing requested or consented, that a portion only of the estate 
be distributed and the remainder of the estate held by the executors or ad- 
ministrators for future administration, or for sale, and that no person inter- 
ested in the estate will be prejudiced, the district court having jurisdiction of 
the estate may settle the account of the executors or administrators to the 
date of such petition, and may at the same time, in its discretion, order such 
partial distribution of such portion of the estate to the persons entitled thereto 
without requiring any bond from the distributees, and the undistributed por- 
tion of the estate shall be held by the executors or administrators subject to 
further administration, and to sale if for the best interests of all persons in- 
terested therein, and to final distribution thereof or the proceeds thereof at a 
future time, when proper and required by any beneficiary or by the court. 
"17, p20 


FINAL DISTRIBUTION AND PARTITION. 


7763. (3952.) Petition for final account and settlement, when to be 
presented. When all debts are paid, or sooner, if before that time all the prop- 
erty of the estate has been sold, or there are sufficient funds in his hands for 
the payment of all the debts due by the estate, and the estate be in proper 
condition to be closed, the executor or administrator must render a final ac- 
count and pray for settlement of his administration. Such petition shall con- 
tain the names and addresses of the heirs, devisees, or other persons entitled 
to participate in such distribution, according to the best knowledge, in- 
formation, and belief of the executor or administrator. The clerk shall file 
the petition, and fix the date of hearing thereon, and give the notice provided 
by law. Am/’d ’05, p. 68. 


Cal Or Oiv. 2. oS h6o4. final settlement and distribution does not affect 
Notice generally, § 7856; waiver in writing, § the validity of the decree of final distribution, 
868. except on direct proceedings. 


Notice, when account final, § 7751. Barrette v. Whitney, 36 U. 574; 106 P. 522. 
Personal service, §§ 7863, 7865. A petition for distribution which fails to 
Posting, § 7864; mailing, § 7863. mention the names of persons claiming to be 
Preliminary account, § 7747. children of decedent is defective, and a decree 
Final account, decree, §§ 7670, 7751, 7763-7772. based thereon will be set aside on motion. 
Delivery of real estate when no debts, § 7761. R. A. Moyes, administrator, v. A. W. Agee, 
Where notice was given of a hearing on the judge; 52 U. —; 175 P. —. 


petition for letters, failure to give notice of 


7764. (3953.) Distribution, how made. Death of minor heir. Supple- 
mentary account. Upon the final settlement of the accounts of the executor 
or administrator, or at any subsequent time upon the petition of the executor 
or administrator or of any heir, legatee, or devisee, and upon notice, the 
court must proceed to distribute the residue of the estate in the hands of the 
executor or administrator, if any, among the persons who by law are entitled 
thereto; and if the decedent has left a surviving child, and the issue of other 
children, and any of them, before the close of the administration, have died 
while under,the age and not having been married, no administration on such 
deceased child’s estate is necessary, but all the estate to which such deceased 
child was entitled by inheritance must, without administration, be distributed 
to such child’s heirs-at-law. A statement of any receipts and disbursements 
of the executor or administrator, since the rendition of his final accounts, 
must be reported and filed at the time of making such distribution, and a set- 
tlement thereof, together with an estimate of the expenses of closing the 
estate, must be made by the court, and included in the order or decree, or the 
court may order notice of the settlement of such supplementary accounts, 


and refer the same as in other cases of the settlement of accounts. 
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Succession, §§ 6404-6430. 

Distribution of homestead, §§ 6409-6411, 7644. 

Appointment of attorney for non-resident 
heir, § 7881. 

Determination of heirship, §§ 7795-7797. 

Distribution to grantees of heirs, § 7772. 

Partial distribution, §§ 7758-7761. 

Inheritance tax must be paid, § 3205. 

Discharge of executor or administrator, §§ 
7670-7776. 

Conclusiveness of probate decrees, 
7559, 7560, 7564, 7752, 7867, 7870. 

A decree of a territorial probate court, until 
reversed or modified, is as final and conclusive 


etc., §§ 
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between the parties as a judgment of the dis- 
trict court. 

Ehrngren v. Gronlund, 19 U. 411; 57 P. 268. 

A court has a wide discretion in refusing 
listribution, 

: In re Pickard’s Estate, 42 U. 105; 129 P. 353. 

‘A decree of distribution made after due no- 
tice is conclusive as against collateral attack 
as to the funds, items, and matters covered 
by and properly included therein. 

“In re Evans, 42 U. 282; 13) P. 217. 

Decrees of distribution made before the final 
settlement of the account are not final and they 
may be set aside on motion. 

R. A. Moyes, administrator, v. A. W. Agee, 
judge; 52 UW. ——7 1:75 (Pep —— 


7765. (3954.) Id. Decree to specify shares. Action to recover. In the 
order or decree the court must name the persons and the proportions or parts 
to which each shall be entitled, and such persons may demand and sue for, in 
any court of competent jurisdiction, and recover their respective shares from 
the executor or administrator or any person having the same in possession. 

CaloC. Civ. P58 .1666*. Recording of decree, effect, § 7871. 


7766. (3955.) Id. Advancements considered. Conclusiveness of decree. 
All questions as to advancements made or alleged to have been made by the 
decedent to his heirs may be heard and determined by the court, and must be 
specified in the decree assigning and distributing the estate; and the final 
judgment or decree of the court is binding on all parties interested in the 
estate, subject only to be reversed, modified, or set aside on appeal. 


Gar ec Civ P., §.1686: Validity of decrees, §§ 7559, 7560, 75€4, 7752, 
Advancements, §§ 6421-6425. 7796, 7867, 7870. 


7767. (3956.) Id. Taxes must be paid before decree. Before any de- 
cree of distribution of an estate is made, the court must be satisfied, by the 
oath of the executor or administrator, or otherwise, that all state, county, and 
municipal taxes legally levied upon personal property of the estate have been 
fully paid. 


Reale Civ. 5 1669. 


Similar section, § 6013. 
Assessment of estates of deceased persons, §§ 


Inheritance tax to be paid before final settle- 


5887, 5889. ment. § 3190. 
7768. (3957.) Partition may accompany distribution. Petition. Notice. 
Decree. The administrator or executor may include in the petition for dis- 


tribution, or any person interested may at any time before distribution 
separately file, a petition for the partition of the estate among the persons 
entitled thereto in proportion to their respective rights. Notice of such peti- 
tions shall be given, and the court, after a hearing, may in one decree dis- 
tribute and partition the whole property of the estate, setting out by metes 
and bounds, or description, the share of each individual so that the same can 
be easily distinguished, or the court may, upon request of two or more parties, 
set off their shares so as to be held by them in common and undivided. 


Cal. C. Civ. P., §§ 1675, 1676*, 1679*. Partition on partial distribution T7869. 
Partition, civil procedure, §§ 7257-7309. Decree to be recorded, § 7871. es 


_ 7769. (3958.) Partition by commissioners. Whenever it is imprac- 
ticable or inconvenient for the court to make a complete partition among all 
the parties in the first instance, or on petition of any interested person, the 
court, having first ascertained and determined the shares or interests of the 
persons entitled, may appoint one or more disinterested persons to act as 
commissioners for the purpose of making the partition. In making the parti- 
tion, the commissioners must divide the property, and allot the several por- 
tions thereof to the several parties, quality and quantity relatively considered 
according to the respective rights of the parties as determined by the court, 
designating the several portions by proper landmarks, and may take testi- 


mony and order surveys and take such other ste 
Cal. C. Civ. P., §§ 1675, 1676*, 1683*. DS 68 ey es 


7770. (3959.) Report. Confirmation. Decree. 
the commissioners must make a report to the court in 
may confirm, change, modify, or set aside the report, and, if necessary, ap- 


point new commissioners. Upon the confirmation of the report, the court 


may include distribution and partition in one 
Cal. C. Civ. P., § 1684", P suis 


As soon as practicable, 
writing, and the court 
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7771. (3960.) Estate in different counties. If the real estate is in dif- 
ferent counties, the court may, if deemed proper, appoint commissioners, who 
shall make division of such real estate wherever situated within this state. 

Cal. C. Civ. P., § 1677*. 

_ 772. (3961.) Distribution to grantees of heirs. Partition or distribu- 
tion of the real estate may be made as provided in this chapter, although some 
of the original heirs, legatees, or devisees may have conveyed their shares to 
other persons, and such shares must be assigned to the person holding the 
same, in the same manner as they otherwise would have been to such heirs, 
legatees, or devisees. 


Cals CuCive Pb: § 1678. 
Be ace by heirs before distribution, § 


— conveyance by heirs is subject to the 
rights of administrator’s sale. 
Ro GoW Ry. Co: v..S. i: Inv, Co: 35-0. a28s 


Authority may be conferred on the probate 
court by statute to determine the interests of 
grantees of heirs or devisees in the estate. 

Snyder v. Murdock, 26 P. 223; 73 P. 22. 


In an assignment of a part of an estate by 
an heir, it is always implied that the assign- 
ment relates only to what the heir has after 
the debts and legal expenses of administration 


are paid. 
Dunn vy. Wallingford, 47 U. 491; 155 P. 347. 


7773. (3962.) Where partition impracticable. Assignment to one or 
more. When the real estate cannot be divided without prejudice or incon- 
venience to the owners, the court may assign the whole to one or more of the 
parties entitled to share therein who will accept it, always preferring the 
males to the females, and among children preferring the elder to the younger. 
The parties accepting the whole must pay to the other parties interested their 
just proportion of the true value thereof, or secure the same to their satis- 
faction, or in case of the minority of such party, then to the satisfaction of 
his guardian; and the true value of the estate must be ascertained and re- 
ported by the commissioners. When the commissioners appointed to make 
partition are of the opinion that the real estate cannot be divided without 
prejudice or inconvenience to the owners, they must so report to the court, 
and recommend that the whole be assigned as herein provided, and must find 
and report the true value of such real estate. On filing the report of the com- 
missioners, and on making or securing the payment as before provided, the 
court, if it appears just and proper, must confirm the report, and thereupon 
the assignment is complete, and the title to the whole of such real estate vests 


in the person to whom the same is so assigned. 
CAabNC 2 Civ~ F:,—5 1680%, distributed may sue, and tne order appointing 
A trustee for the heirs to whom property is him is not subject to collateral attack. 
‘ Kurtz v. Ogden Cany., etc., 37 U. 313; 108 P. 
14, 


7774. (3963.) Id. When any tract of land or tenement is of greater 
value than any one’s share in the same estate to be divided, and cannot be di- 
vided without injury to the same, it may be set off by the commissioners ap- 
pointed to make partition to any of the parties who will accept it, giving 
preference as prescribed in the preceding section. The party accepting must 
pay or secure to the others such sums as the commissioners shall award to 
make the partition equal, and the commissioners must make their award ac- 
cordingly ; but such partition must not be established by the court until the 
sums awarded are paid to the parties entitled to the same, or secured to their 


satisfaction. 
Gal oGiv, <P.) $1681, 


7775. (3964.) Estate sold when division impracticable. When it ap- 
pears to the court from the commissioners’ report that it cannot otherwise be 
fairly divided and should be sold, the court may order the sale of the whole or 
any part of the estate, real or personal, by the executor or administrator, or 
by a commissioner appointed for that purpose, and the proceeds distributed. 
The sale must be conducted, reported, and confirmed, in the same manner and 
under the same requirements as provided in chap. 10 of this title. 

Cala Ce Civ-ek., § 1682 Filing of decree, notice, § 7871. 

7776. (3965.) Executor’s discharge on final settlement. When the 
estate has been fully administered, and it is shown by the executor or admin- 
istrator, by the production of satisfactory vouchers, that he has paid all sums 


of money due from him, and delivered up, under the order of the court, all the 


a ae ea 
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property of the estate to the parties entitled, and performed all the acts law- 
fully required of him, the court must make a judgment or decree discharging 


him from all liability to be incurred thereafter. 
Cate CA Clyz ess) L029 t- could not be released and bondsmen dis- 
Final account; discharge of executor or ad- charged, until he had fully complied with the 


ministrator, §§ 3873, 7751. decree. 
W here eee directed executor to deposit Phrngren v. Gronlund, 19 U. 411; 57 P. 268. 


money in bank for use of an heir, the executor 

7777. (3966.) Distribution of property afterward discovered. Reissue 
of letters. The final settlement of an estate shall not prevent a subsequent 
distribution and distribution and partition of property afterwards discovered, 
upon petition and notice, without a reissue of letters. Letters may be reissued 
at any time if necessary. 

Cal. C. Civ. P., § 1698*. 

7778. (3967.) Partition allowed within two years after distribution. 
Notice. Costs. Nothing in this chapter contained shall be construed to pre- 
vent the partition of any estate after distribution, by further proceedings in 
the estate, provided a petition for such partition be presented to the court in 
which the estate was administered, by one of the parties, within two years 
after distribution. Notice must be given and served as in original applications 
for distribution, and costs shall be apportioned as the court may deem just. 


ABSENT HEIRS AND ESCHEATS. 


7779. (3968.) Non-resident decedent. Absent heirs. Delivery or sale of 
property. Upon application for distribution, after final settlement of the ac- ~ 
counts of administration, if the decedent was a non-resident of this state, leav- 
ing a will which has been duly proved or allowed in the state of his residence, 
an authenticated copy whereof has been admitted to probate in this state, and 
it is necessary, in order that the estate or any part thereof may be distributed 
according to the will, that the estate in this state should be delivered to the 
executor or administrator in the state or place of his residence, the court may 
order such delivery to be made, and, if necessary, order a sale of the real es- 
tate, and a like delivery of the proceeds. The delivery, in accordance with the 
order of the court, is a full discharge of the executor or administrator with 
the will annexed in this state, in relation to all property embraced in such or- 
der, which, unless reversed on appeal, binds and concludes all parties in in- 
terest. Sales of real estate, ordered by virtue of this section, must be made in 
the same manner as other sales of real estate of decedents by order of the 
court. 


Cal, C. Civ. P., § 1667. Proof of foreign will, §§ 7586-7588. 
Trustees after distribution, § 7788. Aliens take by successions, § 6427. 


7780. (3969.) Id. Local creditors must be paid first. The property of 
a non-resident decedent shall not be transmitted to a foreign executor or ad- 
ministrator until all the creditors who are citizens of this state have been paid, 
if the estate is solvent, or until such creditors have received their just propor- 
tions, if the estate is insolvent. 

N. Dak. (1895) §§ 6526, 6527*. ; 

7781. (3970.) Appointment of agent for absent heir. When ay estate 
is assigned or distributed by a judgment or decree of the court to any person 
residing out of and having no agent in this state, and it is necessary that 
some person should be authorized to take possession and charge of the same. - 
for the benefit of such absent person, the court may appoint an agent for that 
purpose, and authorize him to take charge of such estate, as well as to act 
for such absent person in the distribution; provided, that if such estate is in 
money when so assigned or distributed, the executor or administrator of such 
estate may deposit the share of such person, in his name as far as known, with 
the state treasurer, who shall give duplicate receipts for the same, one of 
which must be filed with the state auditor and the other with the county clerk. 


Cal. C. Civ. P., § 1691*. See Cal. Sup. (1895) Att -resi i 
§ 1691" p AL. : poiicauee oan non-resident heirs to be ap- 


7782. (3971.) Id. Bond. Compensation and expenses. Action. The 
agent must execute a bond to the state of Utah, to be approved by the court, _ 
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conditioned that he shall faithfully manage and account for the estate. The 
court appointing such agent may allow a reasonable sum out of the proceeds 
of ee for his services and expenses. Such agent may sue and be sued 
as such. 


Cal seACivy. 2:, § 11692%. ualificati f i 
Clerk may fix and approve bond, § 7561. - mea Sc SRE I 


7783. (3972.) Id. Annual report. The agent must render annually to 
the court appointing him a detailed account showing the condition of the 
estate. 

Cal. C. Civ. P., § 1694* Final settlement by agent, § 7790. 


7784. (3873.) Id. Sale of property. Procedure. Proceeds paid into 
state treasury. The court may at any time direct the sale of all or part of the 
real or personal property, and such sale shall be conducted and report made to 
the court in the same manner as is hereinbefore provided for the sale of prop- 
erty of decedents. The proceeds of such sale, after deducting the expenses 
thereof, must be paid into the state treasury, and receipts taken and filed 
therefor as hereinbefore provided. 

Cal Gr Civ. P68 1693*: Sales in general, §§ 7677, 7688. 

7785. (3874.) Id. Payment to claimant. Escheat. When any person 
appears and claims the money paid into the treasury, the court making the 
distribution must inquire into such claim, and, being first satisfied of his right 
thereto, must grant him a certificate to that effect, under its seal; and, upon 
presentation of the certificate to him, the county clerk must draw his requisi- 
tion on the state auditor for the amount, and, upon presentation to him of 
such requisition, the state auditor shall draw his warrant on the state treas- 
urer in the sum called for in said requisition. If no claimant appears within 
five years after the decedent’s death to claim succession, the property or the 
proceeds thereof shall escheat to the state, for the benefit of the state school 
miad.- Am’d’03,p. 66. 


Care. Civn, Pas) 1696"%. Cal,~Civ. C., §+1.4062; 
Escheats to go to school fund, Con. art. 10, sec. 3; § 6408. 


7786. (3975.) Estates of intestates without heirs. Special administra- 
tion. When any person has died, or shall hereafter die, intestate and with- 
out heirs, leaving property in this state, it shall be the duty of the court, upon 
notice of that fact, to appoint a special administrator to take charge of such 
property. The special administrator shall give a bond conditioned for the 
faithful performance of his trust, and shall annually render to the court ap- 
pointing him a detailed account of the condition of the estate. The special 


_administrator may sue and be sued, and he shall be allowed by the court, out 


of the proceeds of the estate, a reasonable sum for his services and expenses. 
Mont. Civ. P., § 2900*. Cal. Sup. (1889) p. 7 Sage may appoint special administrator, § 
436* 561. 


Special administration in general, §§ 7606- 
610. 


7787. (3976.) Id. Echeat if no claimant appears in two years. At the 


_ expiration of two years after such appointment, if no claimant shall have ap- 
‘peared and established his right to the estate, the same shall be deemed to 


have escheated to the state, and the court shall direct the sale of all of the 
property, and shall cause the proceeds thereof, after the payment of debts 
and expenses, and taxes, to be paid into the state treasury for the benefit of 
the state school fund. The special administrator shall deposit a receipt for 
such payment with the state auditor, and a duplicate thereof with the county 


clerk. 
TRUSTEES AFTE R DISTRIBUTION. 


7788. (3977.) Shall render annual accounts. Any trustee created by 
will or appointed to execute any trust so created shall annually, pending the 
exeégution of his trust, and at the termination thereof, render his accounts as 
such trustee to the court in which the will was probated. Such accounts shall 
be heard by the court upon notice. Any such trustee may, in the discretion 
of the court, upon application of any beneficiary, be ordered to appear and 


- render his account. 
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Cal. Sup. (1889) p. 486*. Mont. Civ. Po 7§ General se fet on rendering accounts, §§ 
900*. UT4i, TloL,, C76l= 5: f 
‘ Notice time, form, etc., §§ 7856-7868. Annual account of agent for absent heir, § 
: ¥ 7783. 


7789. (3978.) Expenses. Compensation. Vacancies. The court shall 
allow any such trustee his proper expenses, and such compensation as may be 
reasonable. Unless the will provide for the resignation of a trustee and the 
manner of filling the vacancy caused by such resignation, the court may de- 
termine upon what terms the resignation of a trustee may be effected, and 
may appoint a successor. 

Mont. Civ. P.; § 2901*: 

7780. (3979.) Final settlements by agents, special administrators, and 
trustees. Secs. 7776, 7777, relating to final settlements, shall apply to agents, 
special administrators, and trustees, and to the estates administered by them. 


CHAPTER 153. 
DETERMINATION OF HEIRSHIP. 


7795. (3980.) Petition. Notice. When a person dies intestate leaving 
real property within this state, and letters of administration have not been ap- 
plied for, any heir or other person deriving title from or through an heir or 
heirs of such decedent may, at any time after the expiration of one year 
from the decedent’s death, present to any court that would have jurisdiction 
to appoint an administrator a verified petition setting forth the name and 
residence of the decedent, the date of his death, the fact that he died intestate, 
the names and addresses of the heirs, and a particular description of the real 
property of the decedent, and praying for a decree determining the right of 
succession to the same. Upon the presentation of such petition, notice by 
publication shall be given and notice mailed to all the heirs of the decedent. 


N. Dak. (1895) § 6431*. been issued and the estate was in process of 

Notice, time, form, etc., §§ 7856-7868. settlement. 

An action to determine right of succession, Garr v. Davidson, 25 WU. 335; 71 By 481: 
under provisions of this section, was improper- Authority may be conferred on the probate 


ly brought where it appeared that letters of court by statute to determine the interests of © 


administration of the estate of decedent had grantees of heirs or devisees in the estate. 
Snyder v. Murdock, 26 U. 233: 73 BP. 225 2 


7786. (3981.) Id. Decree. Nature. Conclusiveness. When the facts 
are established to the satisfaction of the court, a decree shall be given speci- 
fying who are the heirs of the decedent, and what are the interests or shares 
of the parties, respectively, in the property, and declaring the right of suc- 
cession accordingly. Such decree is conclusive upon the parties and their 
successors in interest, subject, however, to such disposition of the property as 
may be made in any subsequent proceeding in the same court in pursuance of 
the probate of a will or grant of administration. This section shall not affect 
a right or interest of any person except an heir unless he becomes a party to 
the special proceeding. 

N. Dak. (1895) § 6343*. 

7797. (3982.) Id. Creditors may present claim. Liability of heirs. 
Any creditor, if he chooses, may present his claim against the decedent at any 
such hearing, which, if allowed by the court, must be paid by the heirs before 
the decree is made, or, at the option of the court, may be declared to be a lien 
upon the real property of. the decedent covered by such decree. Any heir 
and his executors and administrators shall be liable to any creditor for such 
part of any claim that may be duly allowed in such proceeding, or in a sub- 
sequent probate proceeding, as the value of the property received by such 
heir bears to the whole amount of real property so distributed. 


Payment of claims generally, §§ 7657-7€73. 
Statute of limitations suspended by death, §§ 6481, 6482. 


a | el 


ee ee a we a ee ee ee 
. 


To 


a 


| 


CHAPTER 14. 


GUARDIANSHIP. 
GUARDIANS IN GENERAL. 


7798. (3883.) Guardians, general and special. A general guardian is 
the guardian of the person, or of all the property of the ward within this 
state, or of both; every other is a special guardian. 

Calreive Ch 8s 239, 240. Power of general guardian, § 7826. 

7739. (3984.) Guardian may be appointed by will or by deed. A guard- 
ian of the person or estate, or of both, of a child born, or likely to be born, 
may be appointed by will or by deed, to take effect upon the death of the par- 
ent appointing; such appointment may be made by the father, with the 
written consent of the mother; or by either parent, if the other be dead or 


incapable of consent. 
Cals @iy,, Cy. 8 244%: 


7800. (3985.) Guardian of property must be appointed by court. No 
person, whether a parent or otherwise, shall have any power as a guardian of 
property, except by apointment as hereinafter provided. 

Walle Civ. C768 242: Power of guardians, §§ 7826-7833. 

7801. (3886.) Guardian controlled by court making appointment. In 
all cases, the court first making the appointment of a guardian shall have ex- 
clusive jurisdiction to control him. 

Cal. Civ. .G., $9245: As to guardian for non-resident ward, § 7845. 

7802. (3$87.) More than one may be appointed. Surviver. The court, 
whenever necessary, may appoint more than one guardian of any person sub- 
ject to guardianship, who must give bond and be governed and liable in all re- 
spects as a sole guardian. On the death of one of two or more joint guard- 
ians, the power shall continue to the survivor until a further appointment is 


made by the court. 
CalnC. tiuret. Oil sUie se Cale ClyeE.. -§ 252%, Words giving joint authority construed as 
giving authority to majority, § 5846. 


7803. (3988.) Special conditions in order of appointment. When any 
person is appointed guardian, the court may insert in the order of appointment 
conditions not otherwise obligatory, providing for the care, treatment, edu- 
cation, and welfare of the ward. The performance of such conditions shall be 
a part of the duties of the guardian, for the faithful performance of which he 
and the sureties on his bond shall be responsible. 

Cal. C. Civ. P:, §.1755*. 

. 7804. (3889.) Testamentary guardian. Bond. Povert Duties Every 
testamentary guardian must give bond and qualify, and has the same powers 
and must perform the same duties with regard to the person and estate of his 
ward as guardians appointed by court, except so far as their powers and 
duties are legally modified, enlarged, or changed by the will by which such 
guardian was appointed. 

Cal. Cr Civ. B.5. $1158: 

7805. (3990.) Guardian ad litem not affected hereby. Nothing con- 
tained in this title affects or impairs the power of any court to appoint a 
guardian to defend the interests of any minor interested in any suit or matter 
pending therein. 

Cal a Oly. ese LPO. Appointment of guardian ad litem, § 6501. 

7886. (39$1.) Oaths. Bonds. Resignation. Removal. The provisions 
of this title respecting the oaths of office and bonds of executors and admin- 
istrators, and their resignation and removal, so far as applicable, shall apply 
to and govern the oaths of office, bonds, resignation, and removal, respective- 


‘ty, of guardians. 


Oaths and bonds, §§ 7616-7626. Removal, resignation, §§ 7627-7630. 
7807. (3992. ) Discharge of guardian when no longer necessary. The 
guardian of an insane or other person may be discharged by the court when it 
appears, on the application of the ward | or otherwise, “that the guardianship is 


pe nO: palonret necessary. 
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7808. (3993.) Laws relating to estates of decedents made applicable. 
The provisions of this title relative to the estates of decedents shall, as far as 
conformable, apply also to guardianship matters. 

Cal. C. Civ. P., § 1808*. 


GUARDIANS FOR MINORS. 


7809. (3994.) For whom guardian may be appointed. Petition. Notice. 
The district court for each county, when it appears necessary or convenient, 
may appoint guardians for the persons and estates, or either of them, of 
minors who have no guardian legally appointed by will or deed, and who are 
inhabitants or residents of the county, or who reside without the state and 
have estate within the county. Such appointment may be made on the peti- 
tion of a relative or other person on behalf of the minor, or on the petition of 
the minor, if fourteen years of age. Before making such appointment, the 
court must cause such notice as such court deems reasonable to be given to 
any person having the care of such minor, and to such relatives of the minor 
residing in the county as the court may deem proper. 


Cals Ci@iva P8147. pointing the guardian, to give notice to all 
Notice, time, form, ete., §§ 7856-7868. persons interested in such manner as it should 
Husband and wife joint guardians, § 7815. order. The notice in pursuance of such order 


An order of the probate court, directing ‘‘the was of no effect, and the order appointing 
clerk to cause due publication thereof to be the guardian was void. 
given as prescribed by law,’’ was void under § Mosby v. Gisborn, 17 U. 257; 54 P. 121. 
4347, C. L. 1888, requiring the court, before ap- 


7810. (3995.) Id. Nomination by ward. Who preferred. In appoint- 
ing a guardian for a minor, the court shall be guided by. the following con- 
siderations: If the minor is fourteen years of age, he may nominate his guard- 
ian, subject to the approval of the court, but if the court does not approve such 
nomination, or if the minor resides out of the state, or if, after having been 
duly cited by the court, he neglects for ten days thereafter to nominate a 
suitable person, the court may appoint a guardian. If the minor is not four- 
teen years of age, the court may appoint the guardian, giving due considera- 
tion to the preference of the child, if he be of sufficient age to form an intelli- 
gent preference, but in such case, the minor, at any time after attaining the 
age of fourteen years, may appoint his own guardian, subject to the approval 
of the court. Of persons equally entitled to the custody in other respects, 
preference shall be given as follows: First, to a parent, but as between parents 
adversely claiming the guardianship, neither parent shall be entitled to it 
as of right, but, other things being equal, if the child be of tender age, it 
shall be given to the mother, or, if it be of an age to require education and 
preparation for labor or business, then to the father; second, to a person who 
was indicated by the wishes of a deceased parent; third, to the trustee of a 
fund applied to the child’s support; fourth, to a relative. 


Wally. C:, § 246%) (Cal. C. Civ. be.  soel4s— Court must e i 
1752*. See Cal. Sup. (1893) p. 1027. given. isatiaade tant cb See 
In case of divorce, when child may decide Mosby v. Gisborn, 17 U. 257; 54 P. 121. 


whom to follow, §§ 3000, 3004. 

7811. (3896.) How guardianship terminated. The power of a guardian 
shall be terminated: First, by order of the court; second, by the ward’s at- 
taining majority; third, by the marriage of the ward; provided, that the 
guardianship of the estate of the ward may be continued, at the discretion of 
the court, after the guardianship of his person has been terminated by mar- 
riage, and until he reaches the age of majority. 


Call, Civ. C@., §§ 254, 255%. until ei : i i i 
Males are minors until twenty-one; females 3955. aieeiatce aero eee Mee ES 


7812. (3897.) Release of guardian by ward. After a ward has come to 
his majority, he may settle accounts with his guardian, and give him a release 
which shall be valid if obtained fairly and without undue influence. 

Cal. Civ. C., § 256. 27 

7813. (3998.) Guardian appointed by court discharged, when. A guard- 


ian appointed by a court shall not be entitled to his discharge until one year 
after the ward’s majority. 
Cal. Civ.C., § 257. 


7814. (3999.) Support of minor out of his own estate directed, when. 


‘s. 
ee 
si 


Mp i 5 z 


E CODE—GUARDIANSHIP. 1535 


If any minor having a father living has property, the income of which is suf- 
ficient for his maintenance and education in a manner more expensive than 
his father can reasonably afford, regard being had to the situation of his 
father’s family and to all the circumstances of the case, the expenses of the 
education and maintenance of such minor may be defrayed out of the income 
of his own property, in whole or in part, as judged reasonable, and must be 
directed by the court; and the charges therefor may be allowed accordingly, 


in the settlement of the account of his guardian. 
Cal. C. Civ. P., § 1757. 


7815. Husband and wife are joint guardians. The husband and wife 
living together are joint guardians of their minor children, with equal powers, 
rights, and duties in respect of the control and custody and of the services 
and earnings of their minor children; and neither the husband nor the wife 
has any right paramount to that of the other in respect of the custody and 
control or of the earnings of their minor children. 135.2935 


GUARDIANS FOR INSANE AND INCOMPETENT PERSONS. 


7816. (4000.) Guardian for insane, etc. Petition. Notice. The dis- 
trict court of each county, when it appears necessary, may appoint guardians” 
for the persons and estates of persons who are insane or from any cause men- 
tally incompetent to manage their property, and who are inhabitants or resi- 
dents of the county, or who reside without the state and have estate within 
the county. Such appointment may be made on the petition of a relative or 
friend, after such notice of the time and place of hearing as the court may di- 
rect, to the person supposed to be insane or incompetent and to such other 


persons as the court may designate. 
Cal. C. Civ. P., § 1763, 1764*. 


District judge may commit insane to asylum, 
§§ 5398-5414. 


Guardian in divorce suit for insane wife, § 
995. 


§ Guardian for person in state mental hospital, 
5408. 

Neither guardians nor the courts having ju- 
risdiction over the estates of incompetent per- 
sons have power to bind the person or estate 
of such persons, unless expressly authorized to 


Guardian to transfer dower right of insane do so by law. 


wife, § 7820. Andrus v. Blazzard, 23 U. 233; 63 P. 888. 
7817. (4001.) Definition of terms “incompetent,” etc. The phrases “in- 
competent,” “mentally incompetent,” and “incapable,” as used in this title, 


shall be construed to mean any person who, though not insane, is, by reason 
of old age, disease, weakness of mind, or from any other cause, unable, un- 
assisted, to properly manage and take care of himself or his property, and by 
reason thereof would be likely to be deceived or imposed upon by artful or 


designing persons. 


Gale C. Civ. P:, § 1767. See Cal. Sup. (1893) extent that the subject has not power to com- 


p. 1027. 
“Insane person’? includes what, § 5848. 
This section does not alter the ordinary test 
of contractual mental capacity, which is im- 
pairment of the mental faculties to such an 


prehend the matter of the contract, its nature, 
and probable consequences, and to act with 
discretion in relation thereto, or to the ordinary 
affairs of life. 

Hatch v. Hatch, 46 U. 218; 148 P. 433. 


7818. (4002.) Petition for restoration to capacity. Notice. Hearing. 
Order. Any person who has been declared insane or incompetent, or the 
guardian, or any relative of such person within the third degree, or any friend, 
may apply, by petition, to the district court of the county in which he was de- 
clared insane, to have the fact of his restoration to capacity judicially deter- 
mined. The petition shall be verified, and shall state that such person is then 
sane and competent. Upon receiving the petition, the court must appoint a 
day for a hearing before the court, and, if the petitioner requests it, shall or- 
der an investigation before the court. The court shall cause notice of the trial 
to be given to the guardian of the person so declared insane or incompetent, 
if there be a guardian, and to his or her husband or wife, if there be one, and 
to his or her father or mother, if living in the county. Witnesses may be re- 
quired to appear and testify as in civil cases, and may be called and examined 
by the court on its own motion. If it be found that the person be of sound 
mind and capable of taking care of himself and his property, his restoration 
to capacity shall be adjudged, and the guardianship of such person, if such 


person be not a minor, shall cease. 


CalesCuClvarbnn si 1766%. 
Notice, time, form, etc., §§ 7856-7868. 


Petition for restoration to capacity, § 5420. 
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7819. (4002x.) When wife incurably insane, relinquishment of interest. 
Whenever the wife of any person shall have become insane, idiotic, or other- 
wise mentally incompetent to join her husband in the conveyance of real 
estate, and shall have remained in that condition for more than two years, or 
when it shall be made to appear to the court that such married woman 1s in- 
curably insane, idiotic, or otherwise mentally incompetent, her inchoate inter- 
est in the real estate of her husband may be relinquished and cut off as here- | 
inafter provided. 03, p. 114. 


7820. (4002x1.) Proceedings to be taken. The husband or any person 
interested in such real estate may apply to the district court of the county in 
which such insane, idiotic, or otherwise mentally incompetent wife shall be an 
inhabitant or resident, by petition under oath, for the appointment of a guard- 
ian and for leave to sell the inchoate interest of such insane, idiotic, or other- 
wise mentally incompetent wife in the real estate of her husband. Said peti- 
tion shall set forth the name, age, and residence of such married woman, and 
the name, age, and residence of her husband, as near as may be ascertained ; 
the nature of the disability of such married woman, and the length of time it 
has existed; a full description of the real estate in this state to be affected by 
such proceedings, the value of each piece of real estate, and the amount of in- 
cumbrance upon it, if any, not affected by or prior to her claim to such in- 
choate interest; if the real estate is to be sold by the husband, or has been 
sold by him, the amount of the consideration of such sale as made or agreed 
upon, and the reason why such sale is desirable to such husband or petitioner. 


03, p. 114. 


7821. (4002x2.) Id. Notice of hearing. Upon the filing of such peti- 
tion, the said district court shall enter an order that the petition be heard on a 
certain day, and that notice thereof, such as the court may direct, stating the 
time and place of such hearing, be given to the person supposed to be insane, 
idiotic, or otherwise mentally incompetent, and to such other persons-as the 
court may designate. 4035 Sebo: 


7822. (4002x3.) Id. Procedure and findings. Decree. At such hear- 
ing the said wife may appear by counsel, or in person, or by guardian ad litem, 
appointed as in other cases, and may dnswer such petition in the time and 
manner such court shall direct, and upon the filing of an answer, the case shall 
be deemed at issue, or if the said wife shall fail to appear as herein provided, 
the court shall appoint some competent attorney at law to represent the in- 
terests of said wife, who, in her behalf, shall be granted time in which to an- 
swer or otherwise plead therein, and said cause shall be brought to issue as 
nearly as may be in the same manner as civil actions. When the case is at is- 
sue, the court shall hear and determine the same, and make findings and de- 
cree therein, or in its discretion may refer the matter to a referee, to be ap- 
pointed by the court for that purpose, to take the proofs and report the same 
to the court with his findings thereon as follows: 

1. As to the sanity, idiocy, or mental incompetency of such wife; 

_ 2. As to the necessity or propriety of selling said real estate and relin- 
quishing said wife’s inchoate interest therein; 

__ 3. The cash value, at the time, of such inchoate interest, taking into con- 
sideration the respective ages of such husband and wife, and the likelihood of 
survival. ‘ 

Upon the coming in of said report the court shall consider the same and 
may change or modify said findings, in case, in the court’s opinion they do 
not conform to the reported testimony, and shall make such decree ‘pursuant 
to the said findings as may be just and equitable. AO Fey ore ty Hoy 


7823. (4002x4.) Id. Special guardian provided. If said court shall de- 
cide that said wife is insane, or idiotic, or otherwise mentally incompetent, and 
that it is desired that her inchoate interest should be relinquished, it shall fix” 
the then present value of such inchoate interest, and shall thereafter ap : 


y 


A 


h, 
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a special guardian for such insane, idiotic, or otherwise mentally incompetent 
wife, who shall be some person other than her husband, who shall give bond 
in a sum to be fixed by the court, with sureties to be approved by the court, 
conditioned to receive and invest any money that may come into his hands, 
and reserve the same until it shall be disposed of under the order and direc- 
tion of the court. OS. Pe bLo, 


7824. (4002x5.) Id. Property to be conveyed. Upon the approval of 
such bond, said special guardian may, upon the payment to him of the amount 
fixed by the court as the value of such inchoate interest, convey the said in- 
choate interest, and relinquish the same to the purchaser of such real estate, 
or to his heirs or assigns, but to no other person. Such conveyance shall be 
effective as a relinquishment of such inchoate interest in like manner as 
though the said wife, being of sound mind, had executed such conveyance by 
joining her husband in a deed to such premises. 03, DallG. 


7825. (4002x6.) Id. Duties of guardian. Disposition of property. 


Such guardian shall allow said money to accumulate and shall dispose thereof. 


as the court shall direct, and upon the restoration of said married woman to 


sound mind, shall, upon the order of the court transfer said money to said 


wife, in the event she shall survive her said husband, or to her heirs if she shall 
not be restored to sound mind before her death. In the event said wife shall 
not survive her said husband, then, upon her death, the said money, together 
with the interest accruing thereon, less the expenses of special guardian as 
allowed by the court, shall be transferred to said husband. (03; p11: 


POWERS AND DUT IES OF GUARDIANS. 


7826. (4003.) Powers and duties of general guardians. Every general 
guardian has the care and custody of the person of his ward, and the manage- 
ment of all his estate until such guardianship is legally terminated. 


Cal CrCiv. P.; $1 7655; Guardian to convey dower for insane wife, § 
Duties of guardian generally, § 7830. 7820. 
8 


General guardian defined, § 779 A guardian has no power to make a contract 


Guardian for non-resident ward, § 7843. binding upon the ward or upon his estate, 
Guardian for minor, §§ 7809-7814. without authority, however beneficial to the 
Guardian for insane or incompetent, §§ 7816- ward the contract may be; and such contracts 
7825. made by him impose a personal liability. 
Guardian for insane in state mental hospi- Andrus v. Blazzard, 23 U. 233; 63 P. 888. 
tal, § 5408. See Rolfson v. Cannon, 3 'U. 232; 2 P. 205. 
Guardian for insane wife in divorce suit, § Cain Heirs v. Young, 1 U. 361. 
2995. 


7827. (4064.) Id. Of guardian appointed by court. A guardian ap- 
pointed by a court shall have power over the person and property of the ward, 
unless otherwise ordered. 

Cal. Civ. C., § 247. 

7828. (4005.) Id. Guardian of the person. A guardian of the person 
shall be charged with the custody of the ward, and must look to his sup- 
port, health, and education. He may fix the residence of the ward at any place 
within the state, but not elsewhere without the permission of the court. 

Cal. Civ. C., §- 248. 


7829. (4006.) Id. Guardian of the property. A guardian of the property 
must keep safely the property of his ward. He must not permit any unneces- 
sary waste or destruction of the real property, nor make any sale of such 
property without the order of the court, but must, so far as it is indhis power, 
maintain the same, with its buildings and appurtenances, out of the income or 
other property of the estate, and deliver it to the ward, at the close of his 
guardianship, in good condition as he received it, natural wear and tear ex- 
cepted. 


Cal Civ. C.,. § 249%: 
Action for waste against guardians, treble damages, § 7241. 


7830. (4007.) Duties of guardians generally. Management of estate. 
Every guardian must manage the estate of his ward frugally and without 
waste, and apply the income and profits thereof, as far as necessary, for the 
comfortable and suitable maintenance and support of the ward and his family, 
if there be any; and if such income and profits be insufficient for that purpose, 
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the guardian may sell, mortgage, or lease the real estate, upon obtaining an 
order of the court therefor, as provided, and must apply the proceeds of such 
sale, as far as may be necessary, for the maintenance and support of the ward 


and his family, if there be any. 


CaleCa Civ P82 Lc00e. 
ates general management of the estate, § 
6. 
Guardian may be compelled to maintain and 
educate ward, § 7836. 
Sale, mortgage, and lease of property of de- 
cedent estates, §§ 7677-7709. 
a a mortgage, or lease of ward’s estate, § 
Lease and bond of mining property by guard- 
ian, §§ 7710-7712. 
To pay expenses of ward in state mental 
hospital, §§ 5408, 5417. 
ome on guardian is service on ward, § 
77. 


A guardian may only mortgage the real 


estate of his ward when necessary to provide 
for the suitable maintenance of the ward and 
his family. 

Andrus v. Blazzard, 23 U. 233; 63 P. 888. 

No provision in statutes allowing the guard- 
ian to mortgage the real property of his ward 
for the purpose of paying debts, and the guard- 
ian who does so binds himself and not the 
ward. 

Id. , 

Neither guardians nor the courts having ju- 
risdiction over the estates of incompetent per- 
sons have power to bind the person or estate 
of such persons unless expressly authorized to 
do so by law. 

Id 


7831. (4008.) Id. Pay debts out of personalty if possible. [Every 
guardian appointed under the provisions of this title must pay all just debts 
due from the ward out of his personal estate and the income of his real estate, 
if sufficient; if not, then out of his real estate. 


CalmCcunCiv, P.) § 17e68*. ; 

Claims and payment of debts, decedent’s es- 
tate, §§ 7645-7673. 

Under this section and § 7838, where the 
personal property and income from the real 


7832. (4009.) Settle accounts. 


estate are insufficient to pay the ward’s debts 
and the expenses of guardianship, the guar- 
dian may sell, upon the order of the court, the 
ward’s real estate for that purpose. 

Andrus v. Blazzard, 23 U. 233; 68 P. 888. 


Compound debts. Sue and be sued. 


Every guardian must settle all accounts of the ward, and demand, sue for, and 
receive all debts due to him, or may, with the approbation of the court, com- 
pound for the same and give discharges to the debtor, on receiving a fair and 
just dividend of his estate and effects; and he must appear for and represent 
his ward in all legal suits and proceedings, unless another person be appointed 
for that purpose. 


Cale Civ.wP.,3.$, 1.769) 
Service upon guardian is service upon ward, T8717. 
§ 7877. Substitution of guardian for predecessor, § 
7875. 


7833. (4010.) Inventory within three months. Annual inventory and 
account. Every guardian must return to the court, within three months af- 
ter his appointment, an inventory and appraisement of the estate of his ward, 
which shall be made by the guardian and appraisers in the manner and form 
hereinbefore provided for the making of the inventory and appraisement of 
the estate of a decedent. Annually thereafter, or semi-annually if the value 
of the estate exceeds $20,000, every guardian must present to the court for 
settlement and allowance an itemized account and inventory, duly verified 
as to correctness and completeness by himself or by another with the ex- 
press permission of the court, containing a full and true statement of all 
the guardian’s receipts and disbursements on account of his ward; and of all 
money and other personal property of the ward, which have come to the hands 
of the guardian, or have been received by any other person by his order or 
authority, or for his use, since his appointment, or since the filing of the last 
annual inventory and account, as the case requires; and of the value of all 
such property; together with a full and true statement and account of the 
manner in which he has disposed of the same, and of all the property remain- 
ing in his hands, at the time of filing the inventory and account; and a full 
and true description of the amount and nature of each investment made by 


him since his appointment, or since the filing of the last annual inventory and 
account, as the case requires. 


Cal. C. Civ. P.,. § 1778*. 
Inventory and appraisement, decedent estates, §§ 7635-7639. : 
7834. (4011.) Id. Special accounting on order of court. Newly dis- 
covered property. The court may, upon application made for that purpose by 
any person, compel the guardian to render an account to the court of the 
estate of his ward. All the estate of the ward described in the first inventory 
must be appraised by appraisers appointed, sworn, and acting in the manner 


ae 


Ward to appear by guardian, §§ 6500, 7439, 
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provided for regulating the settlement of the estates of decedents; such inven- 
tory, with the appraisement of the property therein described, must be record- 
ed by the clerk of the court ina proper book kept in his office for that purpose. 
Whenever any other property of the estate of any ward is discovered, not in- 
cluded in the inventory of the estate already returned, and whenever any 
other property has been succeeded to, or acquired by any ward or for his ben- 
efit, the like proceedings must be had for the return and appraisement thereof 


that are herein provided in relation to the first inventory and return. 
Cal. C. Civ. P., §1773*. 


asi 7835. (4012.); Guardian may assent to partition. The guardian may 
join in and assent to a partition of the real estate of the ward, whenever such 
assent may be given by any person either when action has been brought or 
otherwise. 
Cals C. Civ. P., § 1772*. Guardian may assent to partition, § 7303. 
7836. (4013.) Support and education of ward. When a guardian has 
advanced for the necessary maintenance, support, or education of his ward, 
any amount not disproportionate to the value of his estate, or his condition 
of life, and the same is made to appear to the satisfaction of the court, by 
proper vouchers and proofs, the guardian must be allowed credit therefor in 
his settlements. Whenever a guardian fails, neglects, or refuses to furnish 
suitable and necessary maintenance, support, or education for his ward, the 
court may order him to do so, and enforce such order by proper process. 
Whenever any third person, at his request, supplies a ward with such suitable 
and necessary maintenance, support, or education, and it is shown to have 
been done after refusal or neglect of the guardian to supply the same, the 
court may direct the guardian to pay therefor out of the estate, and enforce 
such payment by due process. 


CaliC Civ. Ps SEli7L. expenses and compensation of the guardian 

Support of ward in state mental hospital, and for the allowance of such items in his-ac- 
§§ 5408, 5417. count. 

Tihis section and section 7837 provide for the Andrus v. Blazzard, 23 U. 233; 63 P. 888. 


must be allowed the amount of his reasonable expense incurred in the exec 
tion of his trust, and he must also have such compensation for his services as 
the court in which his accounts are settled deems just and reasonable. / 


Cale. Civ, Ee, 3s Lie: Money actually paid out by guardian /for 
Where a guardian is guilty of negligence in court costs and attorney’s fees should be al- 
the management of the estate of his ward, he lowed him on accounting. ; 
is entitled to no compensation. Id. 
Scheib v. Thompson, 23 U. 564; 65 P. 499. Expense of bond allowed, § 1214. . ; 


7838. (4015.) Sale, mortgage, or lease. When allowed. When a sal 
of the property of a ward is necessary to maintain him or his family, or to 
maintain and educate the ward when a minor, or to pay the debts and ex- 
penses of guardianship, or when it appears to the satisfaction of the court that 
it is for the best interests of the estate that the real or personal property, or 
some part thereof, be sold, mortgaged, or leased, the guardian may sell, mort- 
gage, or lease the same, upon an order of the court ; provided, that if a ward be 
insane and confined in the state mental hospital, and have a family in this 
state, the property of such ward exempt from execution shall not be sold nor 
used for his care and maintenance in the hospital. The provisions of this 
title respecting the sale, mortgaging, and leasing of the property of decedents, 
and the powers, duties, rights, and obligations thereby conferred and imposed 
shall, as far as applicable, govern the sale, mortgaging, and leasing of prop- 
erty under guardianship. 


7837. (4014.) Compensation to guardian. Expenses. Every guardian 
sf 


CAO POW, wee Ss Lollies Under this section and § 7831, where the per- 
Limitation on action to recover land sold sonal property and income from the real estate 
by guardian, § 6460. are insufficient to pay the ward’s debts and 
Sale, mortgage, or lease of estate of ward, the expenses of guardianship, the guardian may 
§ 7830. sell, upon the order of the court, the ward’s 
Sale, mortgage, or lease of estate of dece- real estate for that purpose. 
dent, §§ 7677-7709. Andrus v. Blazzard, 23 U. 233; 63 P.. 888. 


7839. (4016.) Id. Application of proceeds. If the estate is sold for the 
purposes mentioned in this title, the guardian must apply the proceeds of the 
sale to such purposes, as far as necessary, and put out the residue, if any, on 
interest, or invest it in the best manner in his power, until the capital is want- 
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ed for the maintenance of the ward and his family, or the education of his 
children, or for the education of the ward when a minor, in which case the 
capital may be used for that purpose, as far as may be necessary, in like man- 
ner as if it had been personal estate of the ward. 


by 

id 

A Cal. ©. Civ. P., § 1779. 

es 7840. (4017.) Id. Investments. If the estate is sold for the purposes 
‘ae of putting out or investing the proceeds, the guardian must make the invest- 
4 ment according to his best judgment, or in pursuance of any order that may 
i be made by the court. 

im ; Calnn@a Given Ps. Sal 80s : 

a 7841. . (4018.) Id. Management, investment, and disposition of estate. 
4 The court, on the application of a guardian or any person interested in the 
j estate of any ward, after such notice to persons interested therein as the court 
a shall direct, may authorize and require the guardian to invest the proceeds of 
a sales, and any other of his ward’s money in his hands, in real estate, or in any 
a other manner most to the interest of all concerned therein; and the court may 


make such other orders and give such directions as are needful for the man- 
agement, investment, and disposition of the estate and effects as circum- 
stances require. 

CaleCr Clive bes 5 Lida infancy money could be safely loaned at ten 


re 
coat 


_ A guardian, without authority of the court, per cent per annum; held, that the ward was 
purchased real estate with the money of his entitled to recover from the guardian the 
ward. The value of the real estate had some- amount invested by him in the house, with ten 
what depreciated when the ward became of per cent interest, compounded annually. 

age, and it was shown that during the ward’s Scheib v. Thompson, 23 U. 564; 65 P. 499. 


7842. (4019.) Embezzlement. Citation to person charged. Order. 
Upon complaint made by any guardian, ward, creditor, or other person inter- 
ested in the estate or having a prospective interest therein as heir or other- 

. wise, against any one suspected of having concealed, embezzled, or conveyed 
away any of the money, goods, or effects, or an instrument in writing be- 
longing to the ward or to his estate, the court may cite such suspected person 

BAS 5 to appear before such court, and may examine and proceed with him on such 

charge in the manner provided in this title with respect to persons suspected 
of and charged with concealing or embezzling the effects of a decedent. 
CalwC. Civank 37s 1800; Guardian liable for treble damages, § 7241. 


NON-RESIDENT WARDS. 


7843. (4020.) Guardians of non-resident wards. Powers. Every 
a guardian appointed for a non-resident ward shall have the same powers and 
perform the same duties with respect to the estate of the ward found within 
this state, and with respect to the person of the ward if he shall come to re- 
3 ! side therein, as are prescribed with respect to any other guardian appointed 
ze under this title. 
: Cal. C. Civ. P., § 1794. When both are non-residents, § 7846. 

7844. (4021.) Id. Bonds. Every guardian must give bond to the ward 
in the manner and with the like conditions as hereinbefore provided for other 
guardians, except that the provisions respecting the inventory, the disposal of 
the estate and effects, and the account to be rendered by the guardian must be 
confined to such estate and effects as come to his hands in this state. 

Galin@.' Civ. sP?//§ 1795. 

7845. (4022.) Id. Guardian first appointed has exclusive jurisdiction. 
The guardianship which is first lawfully granted of any person residing with- 
out this state extends to all the estate of the ward within this state, and ex- 
cludes the jurisdiction of the court of every other county. 

Cal. C. Civ. P., § 1796. 


7846. (4023.) Non-resident guardians and wards. When the guardian 
and his ward are both non-residents, and the ward is entitled to property in 
this state which may be removed to any state or foreign country, without con- 
flict with any restriction or limitation thereupon, or impairing the right of the 
ward thereto, such property may be removed to the state or foreign country | 


of the residence of the ward, upon the application of the guardian to the court. - 
Cal. C. Civ. P., § 1797*. : 
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7847. (4024.) Id. Application for removal of property. Order. The 
application must be made upon ten days’ notice to the resident executor, ad- 
ministrator or guardian, if there be such, otherwise without notice, and upon 
such application the non-resident guardian must produce and file a certificate, 
under the hand of the clerk and seal of the court from which his appointment 
was derived, showing: 

1. A transcript of the record of his appointment; 

2. That he entered upon the discharge of his duties; 

3. A description of the property of the ward with its estimated value; 

4. That he is entitled by the laws of the state, territory, or foreign coun- 
try,of his appointment, to the possession of the estate of the ward; or must 
produce and file a certificate under the hand and seal of the clerk of the court 
having jurisdiction in the county of his residence of the estates of persons 
under guardianship, or of the highest court of such country, attested by a 
minister, consul, or vice-consul of the United States, resident in such country, 
that by the laws of such country the applicant is entitled to the custody of the 
estate of his ward, without the appointment of any court. Upon such appli- 
cation, unless good cause to the contrary is shown, the court must make an 
order granting to such guardian leave to take and remove the property of his 
ward to the state or place of his residence, which is authority to him to sue 
for and receive the same in his own name for the use and benefit of his ward. 


Cal.C.Cive Py Sc1798*. 
When property of non-resident decedent may be removed, §§ 7777, 7780. 


7848. (4025.) Id. Order discharges local guardian, etc. Such order is 
a discharge of the executor, administrator, local guardian, or other person in 
whose possession the property may be at the time the order is made, on filing 
with the court the receipt therefor of the foreign guardian of such ward, and 
transmitting a duplicate receipt or a certified copy of such receipt to the court 


from which such non-resident guardian received his appointment. 
Cal. C. Civ. P., § 1799*. 


CHAPTER 15. 
NOTICES, ORDERS, AND PROCEDURE. 


7856. (4026.) Notices. Manner and time of giving. In all cases in 
which it is provided in this title, or in which the court, judge, or clerk may di- 
rect that notice shall be given, and the manner of giving the same is not pro- 
vided or directed, it shall be sufficient if the notice be published in any news- 
paper having general circulation in the county; and in any case in which the 
time is not provided or directed, it shall be sufficient, whether the notice be 
given by publication or posting, that the notice be given for not less than ten 
days; but the court or judge, or the clerk when authorized, may order or di- 
rect the precise manner of giving notice, or more than one manner of giving 
the same or may prescribe a longer notice than ten days. The clerk shall 
give the notice where not otherwise provided. 

Clerk may prescribe notice to be given, § the notice to the heirs as required by § 7603. 


7561. 

Party may designate paper, § 7028. ) 

Proof of posting or publication of notice, §8§ 
78€6, 7867. , at 

Notice may be waived by consent in writing, 

7868. 

: When personal notice ordered, form, service, 

7865. 

Pawiicre notice insufficient, order appointing 
guardian void. 

Mosby v. Gisborn, 17 U. 257; 54 P. 121. 

An order for notice of an application for the 
appointment of an administrator required that 
the notice be published in two issues of a 
newspaper for a period of at least a week 
prior to Sept. 28th, and by mailing a copy of 


7857. 


The notice was first published on Sept. 20th, 
and the second and last insertion was on Sept. 
27th, the day prior to the time set for hearing, 
and no notice was mailed; held, that the court 
acquired no jurisdiction under such notice to 
appoint an administrator. 
In re Bunting’s Estate, 30 U. 251; 84 P. 109. 
See Wells v. Kelly, 11 U. 421; 40 P. 705. 
Where an executor or administrator is ap- 
pointed on statutory notice the court acquires 
jurisdiction of the property; the other notices 
are not jurisdictional and a disregard thereof 
is a mere irregularity, assailable, in the ab- 
sence of fraud, in a direct proceeding only. 
Barrette v. Whitney, 36 U. 574; 106 P. 522. 


(4027.) Publication of notices, how and when made. Newspa- 
- pers shall publish all probate and guardianship notices under the heading 


1?" ar” ae 
se | v7 


“Probate and guardianship notices. Consult county clerk or the respective 
signers for further information.” Such notices shall be published as often 
during the prescribed period as the paper is regularly issued, unless otherwise 
provided by law or directed by the court, judge, or clerk; and, as far as possi- 
ble, in one column in the alphabetical order of the surnames of decedents and 
wards. 

olay OC1V.. ks Obst. Proof of publication, § 7866. 

7858. (4028.) Form of notices in case of petitions. In the case of pe- 
titions, the notice shall be substantially in the following form: 

Estate of A B—Petition for (“probate of will,” “letters of administra- 
tion,” “letters of guardianship,” “sale of personal property,” “sale of real 
property,” “approval of annual account,” “distribution,” or “distribution and 
partition,’ or other purpose, as the case may be) has been set for hearing 
at (hour, day, and date), at courthouse (name of city or town). CD, Clerk. 

Notice of hearing on petitions for letters of administration, letters testa- 
mentary, and for guardianship shall state to whom it is asked to have letters 
issued. Notices for the hearing of petitions for the sale of real or personal 
property shall briefly indicate the property sought to be sold. 

7859. (4029.) Form of notice to creditors. Notice to creditors shall 
be substantially in the following form: 

Estate of A B—Creditors will present claims with vouchers to the under- 
signed at (stating place), on or before (stating the last day on which claims 


may be presented). CD, (administrator or executor). 


ate of publication, proof, §§ 7645, 7647, Time for presentation of claims, §§ 7645- 
; 7665. 


7860. (4030.) Form of notices of public sales of property. Notices of 
the sale of personal or real property at public auction shall be substantially in 
the following form: ° 

Estate of A B—The undersigned will sell at public auction (in case of per- 
sonal property, describing the articles in general terms; and in the case of real 
property, stating the number of square rods, or the number of acres, with the 
lot, block, plat, or quarter section, and city or county in which the same is sit- 
uated), at (stating the hour, day, and date of sale), at (stating place of sale), 
for (stating terms of sale as ordered by the court). C D (administrator, 
execiitor, or gudrdian). Dated 2322s Fl he ey 

7861. (4031.) Form of notices of private sale of property. Notices of 
the sale of real or personal property at private sale shall be substantially in 
the following form: 

Estate of A B—The undersigned will sell at private sale (describing the 
property as hereinbefore prescribed in the case of sales at public auction) on 
or after (stating the day and date), and written bids will be received at (stat- 
ing place), terms of sale (describing the same). C D, (administrator, exec- 
wtome.or guardian). \ Dated e224 mel ot 

7862. (4032.) Other notices to conform to foregoing. Other notices 

shall conform as nearly as may be to the forms hereinbefore prescribed. 
; 7863. (4033.) Contents of notice. Personal service equivalent to mail- 
ing. In all cases in which it is provided that notice by mail shall be given, it 
shall be the duty of the clerk to address to each person entitled to such notice 
at his place of residence, if known, a written or printed copy of the order or a 
notice containing the substance of the order, and deposit the same in the post- 
office with the postage thereon prepaid. Personal service of such notice at 
least ten days before the day of hearing is equivalent to mailing. 


’ oy 
Personal notice, how given, § 7865. Am’d ’01, p. 122 


_ 1864. (4033x.) _ Notices posted in three public places. In all cases in 
which it is provided in the Probate Code, or in which the court, judge, or clerk: 
may direct that notice be given by posting notices, it shall be sufficient if the 
notice or order be posted in at least taree public places in the county, one of 
which must be at, the courthouse of tlie county, for the time required b law 
or prescribed by the court, judge, or clerk. TOL ala 28 i : 


} , ah ie mer: 
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7865. (4034.) Personal notice. Citation, how and when served. Upon 
application of any person interested, or where personal notice is required and 
no mode of giving it is prescribed, the clerk must issue a citation under the 
seal of the court, containing the title of the proceeding, a brief statement of 
the nature thereof, and a direction to the person cited to appear at the time 
and place specified. The citation must be served in the same manner as a 
summons in a civil action, and when no other time is or may be prescribed, 
must be served at least five days before the return day thereof. 

WalvaCry Civiemess, SS. LUOK=ATIOe. Personal notice equivalent to mailing, § 7863. 


7866. (4035.) Proof of publication or posting. [Evidence of the due 
publication or posting of a notice required to be published or posted may be 
given by affidavit, respectively, of the publisher or principal clerk of the 
newspaper in which notice was published, or of the person who posted the 
notices. 

CalnGr Civ. 2, .6- 20L0== Posting must be in three public places, § 
Proof of publication of summons, § 6552. 7864. 
Proof of publication generally, § 7155. 

7867. (4036.) Proof of notice. Decree is conclusive. In all cases in 
which notice is required or directed as a prerequisite to the action of the 
court, judge, or clerk, proof of due notice must be made to the satisfaction, 
respectively, of the court, judge, or clerk; and the decrees of the court in such 
pace showing that due notice was given, shall be conclusive evidence of that 
act. 


Notices generally, §§ 7856-7868. Where notice not published and mailed ac- 
Conclusiveness of orders and decrees gen- cording to law, court did not acquire jurisdic- 

erally, §§ 7559, 7560, 7564, 7752, 7766, 7796, 7870. tion. 
In re Bunting’s Estate, 30 U. 251; 84 P. 109. 


7868. (4037.) When notice dispensed with. If all persons interested in 
the estate join in any petition, or signify in writing their assent thereto, no- 
tice may be dispensed with and the hearing had at any time. 


Notice of hearing for letters is jurisdictional to give notice of other hearings is an irregu- 
and statutory notice should be given; failure larity. 
Barrette v. Whitney, 36 U. 574; 106 P. 522. 


7869. (4038.) Any interested person has right to be heard. Any person 
shall have a right to be heard by the court at any hearing on any question 
affecting a probate or guardianship matter in which he is interested. 


Objections available only on direct applica- Any person interested may appeal. 
tion or on appeal, § 7560. In re Reese Hstate, 9 U. 171; 33 P. 698. 


7870. (4039.) Decree need not show jurisdictional facts. Recording. 
Other papers filed. Orders or decrees made by the court or judge in probate 
proceedings need not recite the existence of facts or the performance of acts 
upon which the jurisdiction of the court may depend, but it shall only be nec- 
essary that they contain the matters ordered or adjudged, except as otherwise 
provided. All orders and decrees of the court must be entered at length in the 
record books of the court provided and kept for that purpose, and all other 
papers in the matter must be filed. 


Calne Civen bi Se LlOse An order made without authority of statute 
Validity and conclusiveness of orders and is void. 
decrees, §§ 7559, 7560, 7564, 7752, 7796, 7867, Andrus v. Blazzard, 23 U. 233; 63 P. 888. 
7870. 


7871. (4040.) Decrees affecting real property to be recorded. Notice. 
When a judgment or decree is made determining any matter affecting the 
title to real property, a certified copy of the same must be recorded in the of- 
fice of the recorder of the county in which the property is situated; and from 
the time of filing the same, notice of the contents thereof is imparted to all 


persons. 


Cale. Civ. P57 $s 601%; 706%, L719". , 
Recording conveyances, judgments, etc., gives notice, § 4900. 


7872. (4041.) Trial of issues of fact. Judgments and executions. All 
issues of fact joined in probate and guardianship proceedings must be tried in 
conformity with the requirements of the Code of Civil Procedure, and in all 
such proceedings the party affirming is the plaintiff, and the one denying or 
avoiding is defendant. Judgments therein, on the issue joined, as well as for 


ae is sa 
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costs, may be entered and enforced by execution or otherwise by the court as 
in civil actions. 


Carne. (Clive bey te LiLe*. In a contested application for a guardian of 
Provisions of Code of Civil Procedure applic- property on grounds of incompetency, findings 
able, § 3558. of fact are essential. 


Trial by court; jury trial, § 7873. In re Manning, 38 U. 281; 112 P. 167. 


A suit to revoke the probate of a will on 
the ground of undue influence is an action at 
law. 

Miller v. Livingston, 31 U. 415; 88 P. 338. 


7873. (4042.) Trial by court. Jury trial. Reference. If no jury is 
demanded, the court or judge must try the issues joined. If on written de- 
mand a jury is called by either party, and the issues are not sufficiently made 
up by the written pleadings on file, the court may direct the prepara- 
tion of more specific pleadings, or, on due notice to the opposite party, may 
settle and frame the issues to be tried, and submit the same, together with 
the evidence of each party, to the jury. If the trial of the issues joined re- 
quires the examination of an account, the court or judge must try the matter 
or refer it, and no jury can be called. 


Mont. Civ. P., § 2924. Issues triable by jury, §§ 6781, 7208. : 
Demand for jury and deposit of fee, §§ 2553, Provisions of Code of Civil Procedure applic- 
6782. able, § 7558. 


Jury waived unless demanded, Con. art. 1, 
sec. 10; § 6827. 


7874. (4043.) Acts of executor or guardian de facto valid, when. When 
the judgment or order appointing an executor, or administrator, or guardian 
is reversed on appeal, for error, and not for want of jurisdiction of the court, 
all lawful acts in administration upon the estate performed by such executor, 
or administrator, or guardian, if he have qualified, are as valid as if such 
judgment or order had been affirmed. 


7875. (4044.) Executor, etc., may be substituted for predecessor in ac- 
tion. Executors, administrators, or guardians appointed to fill vacancies may 
be substituted for their respective predecessors in any action to which such 
predecessors were parties. 


Continuation of action by successor or rep- Actions by executors, etc., §§ 65138, 7610, 
resentative, § 6513. 7718-7721. 
Actions by guardian, §§ 7832, 7877. 


7876. (4045.) Costs paid as directed by court. When not otherwise pre- 
scribed in this title, the district court or the supreme court on appeal from the 


district court, may, in its discretion, order costs to be paid by any party to the 


proceedings, or out of the assets ofthe estate, as justice may require. 


Cal: (Civie Ps, 8.4020" When executor, etc., personally liable; when 
not, §§ 7045, 7662. 


7877. (4046.) Service on guardian equivalent to service on ward. How 


made. Waiver. Whenever an infant, insane or incompetent person has a 


guardian of his estate residing in this state, personal service upon the guard- 
ian of any process, notice, or order of the court concerning the estate of a de- 
ceased person or of any guardianship matter in which the ward is interested 
is equivalent to service upon the ward. Such guardian may also appear for 
his ward and waive any process, notice, or order to show cause which an adult 
or a person of sound mind might do. 


Cale sCiv: PB. $1722". Guardi to appe f 
Guardian for insane wife, §§ 2995, 7822. 7332. WAUCeN Ty behis Wana 


7878. (4047.) Construction of words and phrases herein. Unless other- 
wise defined herein, words and phrases used in this code are to be construed 
according to the rules and definitions recognized in or prescribed by other 
statutes applicable thereto. 

N. Dak. (1895) § 6165. 
Construction of terms generally, §§ 5847,5848. 

7879. (4048.) Correction of mistakes in settlements. Mistakes in set- 
tlement may be corrected at any time before final settlement and discharge, 
and, after that time, by equitable proceedings, on such showing as will justify 
the interference of the court. 


Iowa, McClain’s An. C. (1888) § 3679%. d 
eeu lusivencss of settlement of account, §- 7196, q86T, a870. pint atten es Ler RT DAES 


_ Executor is not prima facie chargeable with 
interest during the time the law allows for 


52. 
Validity and conclusiveness of orders and 
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collecting an estate and settling the account, The allowance of an executor’s account be- 
and charging him with interest must be pred- fore final settlement cannot be assailed upon 
icated upon his fault or wrong or if he, having final settlement, but only in equity. 
made use of the funds in some way, has prof- Id. 
ited by the delay in final settlement, or with- 
holding them after demand. 

In re Raleigh’s Estate, 48 U. 128; 158 P. 705. 

7880. (4049.) Service by publication on executor permitted, when. 
When the court shall make an order affecting an executor or administrator, 
and it cannot be personally served upon him, service thereof may be made by 
publication of a notice, stating the substance of such order, for four weeks in 


some newspaper having a general circulation in the county where such order 
was made. 


Iowa, McClain’s An. C. (1888) §§ 3684, 3685. 28th, and the last November 18th, and the 

Service by publication, civil procedure, §§ hearing was had on the 27th of November, 
6549, 6550. the court has jurisdiction. 

Where a court ordered a citation to be pub- Wells v. Kelly, 11 U. 421; 40 P. 705. 
lished once a week for four successive weeks, See In re Bunting‘s Estate, 30 U. 251; 84 


and the first publication was made October P. 109 

7881. (4050.) Attorney for minors or non-residents. Failure to ap- 
point does not invalidate. At or before the hearing of petitions and contests 
for the probate of wills, for letters testamentary or of administration, for sales 
of real estate and confirmations thereof, settlements, partitions, and distribu- 
tions of estates, setting apart homesteads, and all other proceedings where no- 
tice is required or prescribed, and before any hearing in any guardianship 
matter, the court may, in its discretion, appoint some competent attorney at 
law to represent in all such proceedings all persons interested who are minors 
and have no general guardian in the county, or who are non-residents of the 
state, and those interested, who, though they are neither such minors nor non- 
residents, are unrepresented. The order must specify the names of the par- 
ties so far as known for whom the attorney is appointed, who is thereby au- 
thorized to represent such parties in all such proceedings had subsequent to 
his appointment. The attorney may receive a fee, to be fixed by the court, for 
his services, which must be paid in the case of estates of decedents out of the 
funds of the estate as necessary expenses of administration, and upon distri- 
bution may be charged to the party represented by the attorney, and in guard- 
ianship matters shall be paid as the court may direct. If for any cause it be- 
comes necessary, the court may substitute another attorney for the one first 
appointed, in which case the fee must be proportionately divided. The non- 
appointment of an attorney will not affect the validity of any of the proceed- 
ings. 

CaltaG Clive ves: GS ULs*. Allowance of attorney’s fee, § 7739. 


TITLE 119. 
PENAL CODE. 


CHAPTER 1. 
PRELIMINARY PROVISIONS. 


7891. (4051.) Title known as Penal Code. This title shall be known as 

the Penal Code. 
@al; ‘Pen. C., § 1*: 

7892. (4052.) Provisions not. to be strictly construed. The rule of the 
common law that penal statutes are to be strictly construed has no application 
to the revised statutes. The provisions of the revised statutes are to be con- 
strued according to the fair import of their terms with a view to effect the 
objects of the statutes and to promote justice. 


Cal. Pen. C., § 4. Decisions on enactments and repeals, note 
Statutes to be liberally construed, § 5839, to § 5839. : aes 
and note Decisions on interpretation of constitution, 


Decisions on construction of statutes, note note to Con, art. 6, sec. 1. 
to § 5839. 


ee 
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Liberal construction, civil procedure, §§ 6596, 
6622, 6968, and notes. 

No part of revised statutes retroactive unless 
expressly so declared, § 5840. 

Effect of repeal on prosecution of offenses 
already committed, §§ 5835, 5836, 5842. 

Non-prejudicial informality in pleading, etc., 
is not error, §§ 8842, 93865. 

Forms of pleading those prescribed by the 


Rules of pleading, §§ 8828-8855, and notes. 

Information or indictment sufficient, when, § 
8841, and note. 

Juvenile court act to be construed in accord- 
ance with this section, § 1832. 

This rule of construction applies to municipal 
ordinances. 

Salina City v. Lewis, 51 U. —; 172 P. 286. 

Salina City v. Neilson, 51 U. —; 172 P. 290. 


code, § 8828. 

7893. (4053.) Sense in which certain words are used herein.’ Whenever 
the terms mentioned in this section are employed in the Penal Code, they are 
employed in the senses hereafter affixed to them, except where a different 
sense plainly appears: 

The term “wilfully,” when applied to the intent with which an act is 
done or omitted, implies simply a purpose or willingness to commit the act or 
make the omission referred to. It does not require any intent to violate law, 
or to injure another, or to acquire any advantage. 

2. The terms “neglect,” “negligence,” “negligent,” and “negligently” 
import a want of such attention to the nature or probable consequences of the 
act or omission as a prudent man ordinarily bestows in acting in his own 
concerns. 

3. The term “corruptly” imports a wrongful design to acquire or cause 
some pecuniary or other advantage to the person guilty of the act or omission 
referred to, or to some other person. 

4. The terms “malice” and “maliciously” import a wish to vex, annoy, 
or injure another person, or an intent to do a wrongful act, established either 
by proof or by presumption of law. 

5. The term “knowingly” imports only a knowledge that the facts exist 
which bring the act or omission within the provisions of the code. It does not 
require any knowledge of the unlawfulness of such act or omission. 

6. The term “bribe” signifies any money, goods, right in action, prop- 
erty, thing of value, or advantage, present or prospective, or any promise or 
undertaking to give any, asked, given, or accepted, with a corrupt intent to 
influence unlawfully the person to whom it is given in his action, vote, or 
opinion in any public or official capacity. 

7. When the term “person” is used in this code to designate the party 
whose property may be the subject of any offense, it includes this state, and 
any state, government, or country which may lawfully own any property 
within this state, and all public and private corporations or joint associations, 
as well as individuals. 


Calwhen Gs, asewes 

Construction of terms generally, § €548. 

Intent a necessary element in any crime, §§ 
7908, 7909, and notes. 

Malice in homicide defined, § 8024, and notes. 


Malice in killing of animals defined. 

State v. Coleman, 29 U. 417; 82 P. 465. 

People v. Olsen, 6 U. 284; 22 P. 163. 

Word “knowingly” defined in prosecution 
for receiving illegal fees. 


Skeen v. Chambers, 31 U. 36; 86 P. 492. 


7894. (4054.) What intent to defraud is sufficient. Whenever, by any 
of the provisions of this code, an intent to defraud is required in order to con- 
stitute any offense, it is sufficient if an intent appears to defraud any person, 
association, or body politic or corporate whatever. 

Cal. Pen. C., § 8. 


7885. (4055.) Civil remedies not affected by penal statutes. The omis- 
sion to specify or affirm in this code any liability to damages, penalty, for- 
feiture, or other remedy imposed by law and allowed to be recovered or en- 
forced in any civil action or proceeding, for any act or omission declared pun- 
ishable herein, does not affect any right to recover or enforce the same. 

wil ieee eed in criminal prosecution, § 5841. 

7896. (4056.) Power of impeachment or removal not affected hereby. 
The omission to specify or affirm in this code any ground of forfeiture of a 
public office, or other trust or special authority conferred by law, or any 
power conferred by law to impeach, remove, depose, or suspend any public of- 
ficer or other person holding any trust, appointment, or other special author- 
ity conferred by law, does not affect such forfeiture or power, or any proceed- 
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ing authorized by law to carry into effect such impeachment, removal, dep- 
osition, or suspension. 


Cal. Pen. C., § 10. ‘ which a removal is demanded are specified 
Felonious misconduct in office, forfeiture, dis- in some section of the code, but it is enough 
qualification, §§ 7306, V96L, 8237: that the particular acts relied on are specified 
Removal by judicial proceedings, §§ 8625- in the accusation filed and that such acts 
8640. amount to malfeasance. 
a It is not necessary that the specific acts for Law v. Smith, 34 U. 394; 98 P. 300. 
2 7897. (4057.) Military tribunals and punishment for contempt not af- 


fected hereby. This code does not affect any power conferred by law upon 
any court-martial, or other military authority, or officer, to impose or inflict 
punishment upon offenders; nor any power conferred by law upon any public 


body, tribunal, or officer, to impose or inflict punishment for a contempt. 
Cale Pens@. 98: i: Powers of courts-martial, §§ 3858-3867. 


7898. (4058.) Penalty determined and imposed by the court. The sev- 
eral sections of this code which declare certain crimes to be punishable as 
therein mentioned devolve a duty upon the court authorized to pass sentence, 


to determine and impose the punishment prescribed. 
CalyePenwiCe, 88 la 


7889. (4059.) Penalty between limits determined by the court. When- 
ever in this code the punishment for a crime is left undetermined between cer- 
tain limits, the punishment to be inflicted in a particular case must be deter- 
mined by the court authorized to pass sentence, within such limits as may be 


prescribed by this code. 
Cals Pen: C.,.§: 13. 
Penalty when maximum term not fixed by law, § 8532. 


7900. (4060.) Witness never exempt from proceedings for perjury. 
The various sections of this code which declare that evidence obtained upon 
the examination of a person as a witness cannot be received against him in 
any criminal proceedings do not forbid such evidence being proved against 
such person upon any proceedings founded upon a charge of perjury com- 


mitted in such examination. 
Cal. Pen C:, § 14. Perjury, §§ 7980-7988. 


7901. (4061.) Crime defined. A crime or public offense is an act com- 
mitted or omitted in violation of a law forbidding or commanding it, and to 
which is annexed, upon conviction, any of the following punishments: 


1. Death; 
2. Imprisonment; 
3. Fine; 
4. Removal from office; 
. 5. Disqualification to hold and enjoy any office of honor, trust, or profit 
in this state. 
GCalberens C2 s2 Lo. Removal from office by judicial proceedings, 
Removal from office by impeachment, Con. Con, art. 6, sec. 21; §§ 8625-8640. 
art. 6, secs. 17-20, §§ 8600-8618. Power of removal not affected hereby, § 7896. 


7902. (4062.) Crimes, how divided. Crimes are divided into: 
1. Felonies; 


2. Misdemeanors. 
Gale Pen: C.;. §° 16: x 


7903. (4063.) Felony defined. Misdemeanor defined. A felony is a 
crime which is or may be punishable with death, or by imprisonment in the 


state prison. Every other crime is a misdemeanor. 


Cale, pen Os se 17*, Wilful omission to perform a duty pre- 
Prohibited acts for which no penalty is im- scribed by law a misdemeanor, § 8013. 
posed are misdemeanors, § 8014. 


7904. (4064.) Id. Penalty for felony when not prescribed. Corpora- 
tions. Except in cases where a different punishment is prescribed by law, 
every offense declared to be a felony is punishable by imprisonment in the 
state prison not exceeding five years. In all cases where a corporation is con- 
victed of an offense for the commission of which a natural person would be 
punishable as for a felony, and there is no other punishment prescribed by 
law, such corporation is punishable by a fine of not less than $500 and not 
more than $10,000. 


INE Dak. /(1895), 8 6811. Cal.-Pen. C.,°§ 18*. Criminal action against corporation, §§ 9354- 
Court to determine and impose penalty, §§ 9361. 
7898, 7899. 
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7905. (4065.) Id. Penalty for misdemeanor | when not prescribed. 
Corporations. Except in cases where a different punishment is prescribed by 
law, every offense declared to be a misdemeanor 1s punishable by imprison- 
ment in a county jail not exceeding six months, or by a fine in any sum less 
than $300, or by both. In all cases where a corporation 1s convicted of an of- 
fense for the commission of which a natural person would be punishable as 
for a misdemeanor, and there is no other punishment prescribed by law, such 
corporation is punishable by a fine not exceeding $1,000. 


GaAlsp beni, Cys Loe. 
Court to determine and impose penalty, §§ 7898, 7899. 


7906. (4066.) Felonious misconduct in office. Forfeiture. Disqualifi- 
cation. The conviction of any state, county, city, town, or precinct officer of 
a felony involving misconduct in office involves as a consequence, 1n addition 
to the punishment prescribed by law, a forfeiture of his office, and disqualifies 
him ever afterwards from holding any public office in this state. 


Mont. Pen. C., § 198*. Removal by judicial proceedings, §§ 8625- 
Disqualification by crime, §§ 7961, 8237. 8640. 
Power of removal, ete., not affected hereby, See note to § 7896. 

§ 7896. 


7907. (4067.) Who deemed habitual criminal. Penalty. Whoever has 
been previously twice convicted of crime, sentenced, and committed to prison, 
in this or any other state, or once in.this or once at least in any other 
state, for terms of not less than three years each, shall, upon conviction of a 
felony committed in this state other than murder in the first or second degree, 
be deemed to be a habitual criminal, and shall be punished by imprisonment 
in the state prison for not less than fifteen years; provided, that if the person 
so convicted shall show to the satisfaction of the court before which such con- 
viction was had that he was released from imprisonment upon either of said 
sentences, upon a pardon granted on the ground that he was innocent, such 
conviction and sentence shall not be considered as such under this section. 


7908. (4068.) Union of act and intent to constitute crime. In every 
crime or public offense, there must exist a union or joint operation of act and 


intent, or criminal negligence. 

CalyePens C.,; -§) 20. 

Intoxication affecting intent, § 7910, and note. 

Assault with intent to commit rape, § 8047. 

Assault to commit other felony, § 8048. 

Intent, how manifested, § 7909, and note. © 

Witness’ ignorance of materialty of evidence 
no excuse, § 7985. 

Ignorance or mistake of fact, § 7915. Y 

Persons not liable to punishment, § 7915. 

A criminal intent is generally an element of 
erime; but every man is presumed to intend 
the necessary and legitimate consequences of 
what he knowingly does. Ignorance of a fact 
may sometimes be taken as evidence of a 
want of criminal intent, but not ignorance of 
the law. 

Reynolds voiWUeiSj0l Us 819s 98 Wiasie145. 

It is no defense to an indictment for charg- 
ing illegal fees, that the defendant honestly 
believed the law to be that he could charge 
fees under the by-laws of the mining district. 

People: v. Monk, 8 Wi 353) 28 Ps 15. 

Larceny of horse by convict to assist escape. 

People v. Flynn, 7 U. 878; 26 P. 1114. 

The intent which the law requires as nec- 


essary to the commission of an offense is the 
intent to commit the act, which is defined as 
illegal and punishable, but not the haying of 
an evil purpose to commit a crime. 

Ue Save uLordn Wie Loco neasooe 

See People v. Colton, 2 U. 457. 
~ In larceny, the intent to steal must exist at 
the time of taking. 

People v. Miller, 4 U. 410; 11 P. 514. 

See State v. McKee, 17 U. 370; 53 P. 733. 

Where one by threats obtains from the per- 
son of another property which he believes to 
he his own, the felonious intent to commit a 
robbery is lacking. 

People v. Hughes, 11 U. 100; 39 P. 492. 

In case of a public nuisance, the intent or 
motive is immaterial. 

People v. Burtleson, 14 U. 258; 47 P. 87. 

Where a person violates a statute making an 
act criminal, and no reference is made in the 
statute to a criminal intent, the provisions of 
this section must control, and it is error to 
withhold the question of intent from the jury. 

State v. Blue, 17 U. 175; 53 P. 978. 


¢ 


7909. (4069.) Intent, how manifested. Who are of sound mind. The 
intent or intention is manifested by the circumstances connected with the of- 
fense, and the sound mind and discretion of the accused. All persons are of 
sound mind who are neither idiots, nor lunatics, nor affected with insanity. 


CalyePen wy. ©: <Si521., 

Union of act and intent, § 7908, and note. 

Persons incapable of crime, § 7915. 

Where it is certain that one of two persons 
did the criminal act, but it is uncertain which 
is the guilty agent, neither of them can be 
convicted, but such is not the rule where the 
two persons had a common purpose. 

People v. Olsen, 6 U. 284; 22 P. 1638. 

It was not necessary to prove that defend- 
ant and others actually Intended to convert the 
sheep to their own use. It was sufficient to 
prove beyond a reasonable doubt that they 
took the sheep away against the will of their 


owners, with the intention of permanently de- 
priving them of their property. 

State v. McKee, 17 U. 370; 53 P. 738. 
_ Where intent is the gist of the offense, that 
intent should be shown by such evidence as, 
uncontradicted, will authorize it to be  pre- 
sumed beyond a reasonable doubt. 

State v. McCune, 16 U. 170; 51 P. 818. 

Intent may be shown by circumstantial evi- 
dence. 

State v. Overson, 30 U. 22; 83 P. 557. 

An Insane person cannot legally be guilty 
of a criminal intent. 

State v. Brown, 36 U. 46; 102 P. 641. 


hate eat 
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7910. (4070.) Drunkenness no excuse for crime. Mitigation. No act 
committed by a person while in a state of voluntary intoxication is less crim- 
inal by reason of his having been in such condition. But whenever the actual 
existence of any particular purpose, motive, or intent is a necessary element to 
constitute any particular species or degree of crime, the jury may take into 
consideration the fact that the accused was intoxicated at the time, in deter- 


mining the purpose, motive, or intent with which he committed the act. 


Cal Pens Co isr22). 

Union of act and intent, § 7908, and note. 

Under a statute establishing degrees of mur- 
der, and providing that wilful, deliberate, and 
premeditated killing shall be murder in the first 
degree, evidence that the accused was intoxi- 
cated at the time of the killing is competent 
for the consideration of the jury upon the ques- 
tion whether he was in such a condition of 
pain as to be capable of deliberate premedita- 

on. 


Hopt v. People, 104 U. S. 631; same case, 4 


U. 247; 9 P. 407 


It is error to instruct in a murder trial that 
evidence of drunkenness was admissible only 
on the question of premeditation, followed by 
instructions that in case of premeditated mur- 
der, drunkenness is immaterial. 

State v. Dewey, 41 U. 538; 127 P. 275. 

An instruction in the words of this section 
is not sufficient; the jury should have been 
given concrete instructions applicable to the 
case at bar. 

State v. Anselmo, 46 U. 137; 148 P. 1071. 


CHAPTER 2. 
PERSONS LIABLE TO PUNISHMENT. 


7915. 


(4071.) All persons capable of committing crime, except follow- 


ing. All persons are capable of committing crimes except those belonging to 


the following classes: 


1. Children under the age of seven years; 
2. Children between the ages of seven years and fourteen years, in the 
absence of clear proof that at the time of committing the act charged against 


them they knew its wrongfulness ; 
3. Idiots; 
4. Lunatics and insane persons; 


5. Persons who committed the act or made the omission charged under 
an ignorance or mistake of fact, which disproves any criminal intent ; 
6. Persons who committed the act charged without being conscious 


thereof; 


7. Persons who committed the act or made the omission charged, 
through misfortune or by accident, when it appears that there was no evil 
design, intention, or culpable negligence; 

8. Married women, unless the crime be punishable with death, acting 
under the threats, command, or coercion of their husbands; 

9. Persons, unless the crime be punishable with death, who committed 
the act or made the omission charged under threats or menaces sufficient to 
show that they had reasonable cause to believe, and did believe, their lives 


would be endangered if they refused. 
Cale Ren--.0.5 is) con. ; 
Intoxication no excuse for crime, § 7910. 
Who are of sound mind, § 7909. 
Insane person defined, § 5848. 
Inquiry into insanity of defendant, §§ 9327- 
36 


Power of juvenile courts, §§ 1826-1844. 

Intent a necessary element, § 7908, and note. 

A corporation may be neither arrested nor 
imprisoned, though it may be indicted or in- 
formed against, and by special process brought 
into court, and tried and convicted of certain 


7916. 


(4072.) Persons liable to punishment. 


offenses, and be fined in a specific sum of 
money, and the fine collected by execution. 
eceirican Fork v. Charlier, 48 U. 231; 134 

The agents of a corporation are subject to 
the same punishment as other individuals, and 
for ultra vires acts the agents are the only 
ones who can be punished and for acts not 
ultra vires they and the corporation may both 
be punished. 

Id. 


The following persons are 


liable to punishment under the laws of this state: 

1. All who commit, in whole or in part, any crime within this state; 

2. All who commit larceny or robbery out of this state, and bring or are 
found with the property stolen within this state ; 

3. All who, being out of this state, cause or aid, advise or encourage, 
another person to commit a crime within this state, and are afterward found 


therein. 


Cal. Pen. C., § 27. 
Larceny without state; property brought 
within, § 8298. 


Sani jurisdiction of public offenses, §§ 8645- 
60. 
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CHAPTER 3. | : 
PARTIES TO CRIME. 


7918. (4073.) Classified as principals and accessories. Parties to 
crimes are classified as: 
1. Principals; and 


2. Accessories. 
Cal. Pen. C., § 30. 


7919. (4074.) Id. Principals defined. All persons concerned in the 

d commission of a crime, whether it be felony or misdemeanor, and whether 
they directly commit the act constituting the offense, or aid and abet in its 
commission, or, not being present, have advised and encouraged its commis- 

sion, and all persons counseling, advising, or encouraging children under the 

| age of fourteen years, lunatics, or idiots to commit any crime, and all persons 
d who by fraud, contrivance, or force occasion the drunkenness of another for 
the purpose of causing him to commit any crime, or who by threats, menaces, 
command, or coercion compel another to commit any crime, are principals in 


any crime so committed. 

Cal. Pen. C., § 31. 

Principals and accessories; certain distinc- 
tions abvlished, § 8851. 

Principals without the state, §§ 7916, 8645. 

Jurisdiction over principal and accessory, §§ 
$€45, 8650, 8651. 

Criminal conspiracy, § 8018. 

Where two persons are jointly associated in 
the commission of an offense, it is immaterial 
which one performed the act. 

People v. Olsen, 6 U. 284; 22 P. 168. 

When two defendants and another were as- 
sociated together to rob a person, and such 


each and all three of the conspirators, and the 
two defendants were chargeable therewith, 
eres they or their companion fired the fatal 
shot. 

State v. King, 24 U. 482; 68 P. 418. 

State v. Morgan, 22 U. 162; 61 P. 527. 

Where two or more were associated together 
in the commission of an offense, the act of 
one was the act of each of the conspirators, 
and each may be convicted therefor. 

State v. Morgan, 22 U. 162; 61 P. 527. 

State v. King, 24 U. 482; 68 P. 418. 

People v. Coughlin, 13 U. 58; 44 P. 94. 


person was killed, the killing, by whichever 
x of the three it was done, was the act of 
} 


7920. (4075.) Id. Accessories defined. All persons who, after full 
knowledge that a felony has been committed, conceal it from the magistrate, 
or harbor and protect the person charged therewith or convicted thereof, are 


People v. Olsen, 6 U. 284; 22 P. 168. 


iv a 


__ 
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© 


accessories. 

Cale renew C.,0S) oa. 

Compounding felony, § 8005. 

Compromising offenses, §§ 9339-9341. 

An accessory after the fact could not be 
jointly indicted or tried with the principal. He 
is nut an accomplice, and his testimony need 
not be corroborated. 

People v. Chadwick, 7 U. 1384; 25 P. 7387. 


A party persuading a victim of a fraudulent 
transaction to postpone the institution of a 
suit until the defrauder had left the state is 
not an accessory after the fact. 

Ex parte Overfield, 152 P. 568 (Nevada). 


Sot 


. 7921. (4076.) Id. Punishment of accessory when not defined. Except 

in cases where a different punishment is prescribed, an accessory is punish- 
if able by imprisonment in the state prison not exceeding five years, or in the 
. county jail not exceeding one year, or by fine not exceeding $5,000, or by both 


fine and imprisonment. 
@alween.C., § sot. 


Accessory may be tried and punished though 
ae not tried, or, if tried, acquitted, § 


CHAPTER 4. 
CRIMES AGAINST THE EXECUTIVE POWER. 


7923. (4077.) Exercising public office without having qualified. Every 
person who exercises any of the functions of a public office without having 
taken and filed the oath of office, or without having executed and filed the re- 
quired bond, is guilty of a misdemeanor. 


Cale Pen Cr,68/65*. 


7924. (4678,) Qualification of preceding section. The next preceding 
section shall not be construed to affect the validity of acts done by a person 
exercising the functions of a public office in fact, where other persons than 
himself are interested in maintaining the validity of such acts. 7 


CalapPen ©.) $1.66. 
Cited in: 


Peterson v. Benson, 38 U. 286; 112 P. 801. 


eae 


aa. 
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7925. (4079.) Giving or offering bribe to executive officer. Every per- 
son who gives or offers any bribe to any executive officer in this state, with 
intent to influence him in respect to any act, decision, vote, opinion, or other 


proceeding as such officer, is guilty of a felony. 


Cale Pent iCy 8672: 

Construction of “bribe,” § 7893. 
Bribery of judicial officer, §§ 7954-7956. 
Bribery of legislative officer, §§ 7940-7942. Extortion, § 838238. 


7926. (4€80.) Executive officer asking or receiving bribe. Every ex- 
ecutive officer, or person elected or appointed to an executive office, who asks, 
receives or agrees to receive any bribe, upon any agreement or understanding 
that his vote, opinion, or action upon any matter then pending, or which may 
be brought before him in his official capacity, shall be influenced thereby, is 
guilty of felony. 

Cale ben iG.) §100* 

7927. (4081.) Interfering with or resisting officer. Every person who 
attempts, by means of any threat or violence, to deter or prevent an executive 
ofhcer from performing any duty imposed upon such officer by law, or who 
knowingly resists, by the use of force or violence, such officer in the perform- 
ance of his duty, is punishable by fine not exceeding $1,000 and imprisonment 
in the county jail not exceeding one year. 


Cale pene Cy, sy 69*. 
Retaking goods from officer, § 7965. 


7928. (4082.) Officer asking or receiving gratuity. Every executive or 
ministerial officer who asks or receives any emolument, gratuity, or reward, 
or any promise thereof, excepting such as may be authorized by law, for do- 
ing any Official act, is guilty of a misdemeanor. 


@alPren: Co. § 270: Gratuity to judicial officer, 
Giving or offering bribe, § 7925, and note. 


7929. (4083.) Presentation of unlawful claim. Every person who, with 
intent to defraud, presents for allowance or for payment to any state board 
or officer or to any county, city, town, or district board or officer, authorized. 
to allow or pay the same, if genuine, any false or fraudulent claim, bill, ac- 
count, voucher, or writing is guilty of felony. 


Officer asking or receiving a gratuity, § 7928. 
Bribery of jurors, §§ 7957, 7958. 
Bribery of witnesses, § 7996. 


Resisting or obstructing officer, § 8002. 


§ 7956. 


Cal. Pen. C., § 72. 

County commissioners perroually, liable for 
allowing false claims, § 138 

Claims against the Pacey: §§ 1427-1434. 

One presenting false claim for bounty may be 
prosecuted hereunder without reference to § 
13sxts C. LL. 1907. 

STALE Ve Wane OL min 6002 88 swil2:. 

Where the claim presented is one which on 
its face purports to be a charge against the 
political division for which the officer acts 
in allowing or paying it, the mere fact that 
the claim is unauthorized by law, and that the 
officer cannot legally allow or pay it, is not 
decisive; and so long as the claim, if valid, 
is one that could or should be allowed or paid, 


7930. 


(4084.) Buying appointment to office. 


it is within the statute, though the claim itself 
may be for a matter which the law does not 
authorize or even forbids, the word “genuine’’ 
referring to a real claim as distinguished from 
a counterfeit. 

Law v. Smith, 34 U. 394; 98 P. 300. 

Presentation for allowance and payment of a 
false claim against the county for expense in 
performing certain duties after he presented ° 
a claim therefor to the state, and which claim 
had been allowed and paid, states facts author- 
izing conviction for violation of this section, 
but it is a question for the jury to determine 
whether he proffered the claim knowing that 
he had no legal right to claim it. 

Id. 


Every person who gives 


or offers any gratuity or reward, in consideration that he or any other person 
shall be appointed to any public office, or shall be permitted to exercise or dis- 
charge the duties thereof, is guilty of a misdemeanor. 

GaleePenw (Cie S73. 


7931. (4085.) Selling appointment to office. Every public officer who, 
for any gratuity or reward, appoints another person to a public office, or pre- 
sents another person to exercise or discharge any of the duties of his office, is 
punishable by a fine not exceeding $1,000. 

GallePennw C., $2 74*. 

7932. (4086.) Wrongful exercise of functions of public office. Every 
person who wilfully and knowingly intrudes himself into any public office to 
which he has not been elected or appointed, and every person who, having 
been an executive officer, wilfully exercises any of the functions of hie office 
after his term has expired and a successor has been elected or appointed, and 
has qualified, is guilty of a misdemeanor. 

Gal. Pen. C., § 75. 
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7933. (4087.) Officer withholding records, etc., from succekeor Every 
officer whose office is abolished by law, or who, after the expiration of the 
time for which he may be appointed or elected, or after he has resigned or 
been legally removed from office, wilfully and unlawfully withholds or detains 
from his successor or other person entitled thereto the official seal or any 
records, papers, documents, or other writing appertaining or belonging to his 


office, or mutilates, destroys, or takes away the same, is guilty of a felony. 7 
ale seen: GC. 9° .(6*: Mutilating or destroying public records, §§ ; 
7976, 7977, 8235. 


7934. (4088.) Officer withholding books, etc., from successor. Every 
officer whose office is abolished by law, or who, after the expiration of the 
time for which he may be appointed or selected, or after he has resigned or 
been legally removed from office, who wilfully or unlawfully withholds or de- 
tains from his successor or other person entitled thereto any volume of the 
laws, or of supreme court reports, or of other like books belonging to the of- : 
fice, shall be deemed guilty of a misdemeanor. 


CHAPTER 5. 
CRIMES AGAINST THE LEGISLATIVE POWER. 


7936. (4089.) Preventing meetings of legislature or members thereof. 
Every person who wilfully, and by force or fraud, prevents the legislature of 
this state, or either of the houses composing it, or any of the members thereof, 
from meeting or organizing, is guilty of a felony. 

Cal. Pen. C., § 81. ; 

7937. (4090.) Disturbing the legislature. Every person who wilfully 
‘disturbs the legislature of this state, or either of the houses composing it, 
while in session, or who commits any disorderly conduct in the immediate 
view and presence of either house, tending to interrupt its proceedings or im- 
pair the respect due its authority, is guilty of a misdemeanor. 

Cal.’ Pen. C., § 82. 

7938. (4091.) Altering draft of bill, Every person who fraudulently 
alters the draft of any bill or resolution which has been presented to either 
of the houses composing the legislature, to be passed or adopted, with intent 
to procure it to be passed or adopted by either house, or certified by the pre- 

' siding officer of either house, in language different from that intended by such 
house, is guilty of a felony. : 
Cal. Pen. C., § 83. 

7939. (4092.) Altering engrossed copy of bill. Every person who 
fraudulently alters the engrossed copy or enrollment of any bill or resolution 
which has been passed or adopted by the legislature of this state, with intent 
to procure it to be approved by the governor, or certified by the secretary of 
state, or printed or published by the printer of statutes, in language different 
from that in which it was passed or adopted by the legislature, is guilty of a 
felony. 

Gal.. Pen. C., § 84. 

7940. (4093.) Giving or offering bribe to member. Every person who 
gives or offers a bribe to any member of the legislature or to another person 
for him, or attempts by menace, deceit, suppression of truth, or any corrupt 
means to influence a member in giving or withholding his vote, or in not at- 
tending the house or any committee of which he is a member, is guilty of a 
felony. wes : 

Cal Pen. C., § 85. » Corruption of judicial officers, 7954-7961. 
eee ee ok ne officers, §§ 7923-7934. eee of jurors, § 7957; ce hog ne § 

7941. (4094.) Members asking or receiving bribe. Every member of 
either of the houses composing the legislature of this state who asks, receives. _ 

* or agrees to receive any bribe, upon any understanding that his official vote, aa 
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opinion, judgment, or action shall be influenced thereby, or shall be given in a 
particular manner, or upon any particular side of any question or matter upon 
which he may be required to act in his official capacity, or gives or offers, or 
promises to give any official vote in consideration that another member of the 
legislature shall give any such vote, either upon the same or another question, 
is guilty of a felony. 

CalePen: C., §-86*.. 

1942. (4095.) Member promising to trade vote or influence. Every 
person elected to either house of the legislature who offers or promises to 
give his vote or influence in favor of or against any measure or proposition 
pending or proposed to be introduced into the legislature, in consideration or 
upon condition that any other person elected to the same legislature will give, 
or will promise or assent to give, his vote or influence in favor of or against 
any other measure or proposition pending or proposed to be introduced into — 
such legislature, the person making such offer or promise is guilty of a felony. 

Mont. Pen. C., § 166. : 

7943. (4096.) Members trading votes or influence. Every member of 
the legislature who gives his vote or influence for or against any measure or 
proposition pending or proposed to be introduced in such legislature, or offers, 
promises, or assents to give, upon condition that any other member will give, 
or will promise or assent to give, his vote or influence in favor of or against 
any other measure or proposition pending or proposed to be introduced in 
such legislature, or in consideration that any other member has given his vote 
or influence for or against any other measure or proposition in such legisla- 


_ture, is guilty of a felony. 


Mont. Peni aC.,. 16%. 

7944. (4097.) Corruptly soliciting official action of public officer. Every 
person who corruptly solicits, directly or indirectly, the official action of any 
member of the legislature or of any public officer of the state, or of any mu- 
nicipal division thereof, is guilty of a felony. 

Mont. Pen. C., § 169. 

7945. (4098.) Member failing to disclose personal interest in_ bill. 
Every member of the legislature who has a personal or private interest in any 
measure or bill proposed or pending before the legislature of which he is a 
member, and does not disclose the fact to the house of which he is a member, 
and votes thereon, is guilty of a misdemeanor. 

Mont. Pen. C., § 170. 

7946. (4099.) Vote in consideration of governor’s action on bill. Every 
person elected to either house of the legislature who gives, or offers or prom- 
ises to give, his official vote or influence in favor of or against any measure or 
proposition pending or proposed to be introduced into, or that has already 
passed or been passed by, either house of the legislature, in consideration or 
on condition that any person, being governor of this state, shall approve or 
disapprove, veto or sign, or agree to approve or disapprove, veto or sign, any 
such measure or proposition, or any measure, proposition, bill, or act or pro- 
posed law that has already passed or been passed by said legislature, or either 
house thereof, or in consideration or upon condition that any person, being or 
acting governor of this state, shall nominate for appointment or appoint or 
remove any person or persons to or from any office or position under the laws 


of this state, shall be deemed guilty of a felony. 
N. Dak. (1895) § 6930*. 


- 7947. (4100.) Id. Vote of senator in consideration of appointment. 
Every person elected to the senate of this state who shall offer or agree to 
give his official vote or influence for or against the confirmation of any person 
or persons nominated or to be nominated for appointment, or appointed or to 
be appointed to any office in this state, in consideration or upon condition that 
the person being governor of this state shall nominate for appointment or 
appoint or refuse to appoint or nominate for appointment any person or per- 
sons to or for any office or position in this state, shall be guilty of a felony. 

N. Dak, (1895) § 6931*. 
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7948. (4101.) Witness refusing to attend) or testify before legislature. 
Every person who, being summoned to attend as\a witness before either house 
of the legislature or any committee thereof, refuses or neglects, without law- 
ful excuse, to attend pursuant to such summons, and every person who, being 
present before either house of the legislature, or any committee thereof, wil- 
fully refuses to be sworn, or to answer any material and proper question, or 
to produce, upon reasonable notice, any material and proper books, papers, 
or documents in his possession or under his control, is guilty of a misde- 
meanor. 

Cal. Pen. C., § 87. 

7949. (4102.) Lobbying for hire. Every person who obtains, or seeks 
to obtain, money or other thing of value from another person upon a pre- 
tense, claim, or representation that he can or will improperly influence in any 
manner the action of any member of any legislative body in regard to any 
vote or legislative matter, is guilty of a felony. 

Mont. Pen. C., § 172. : 

7950. (4103.) Testimony must be given though incriminating. Upon 
the trial, no person, otherwise competent as a witness, shall be excused from 
testifying as such concerning any offense charged under this chapter, on the 
ground that such testimony may criminate himself, or subject him to public 
infamy, but such testimony shall not afterward be used against him in any 
judicial proceeding, except for perjury in giving such testimony. 

Mont. Pen. C., § 172. 


CHAPTER 6. 
CORRUPTION OF JUDICIAL OFFICERS. 


7954. (4104.) Giving bribes to judicial officers, etc. Every person who 
gives or offers to give a bribe to, or who attempts corruptly to influence, any 
judicial officer, juror, referee, arbitrator, umpire, appraiser, or any person who 
may be authorized by law to hear and determine any question or controversy, 
with intent to influence his vote, opinion, or decision upon any matter or 
question which is or may be brought before him for decision, is guilty of a 


felony. 
Cal. Pen. Ci, § 92%. Corruption of legislative power, §§ 7936-7950. 
“Bribe’’ defined, § 78938. Corruption of witnesses, §§ 7995-7997; of ju- 


Corruption of executive officers, §§ 7923-7934. rors, § 7957. 

7955. (4105.) Judicial officer, etc., receiving bribe. Every judicial of- 
ficer, juror, referee, arbitrator, umpire, appraiser, or other person authorized 
by law to hear or determine any question or controversy, who asks or re- 
ceives, or agrees to receive, any bribe, upon any agreement or understanding 
that his vote, opinion, or decision upon any matter or question which is or 
may be brought before him for decision shall be influenced thereby, is guilty 
ofa felony. 

Cal. Pen. C., § 93*. 

7956. (4106.) Judicial officer receiving gratuity, etc. Every judicial of- 
ficer who asks or receives any emolument, gratuity, or reward, or any prom- 
ise thereof, except such as may be authorized by law, for doing any official act, 
is guilty of a misdemeanor. 


Cal. Pen. C., § 94. Cal. Sup. (1895) § 94*, Executive or ministerial officer asking or re- 
bea ceiving a gratuity, § 7928. 


7957. (4107.) Attempt to corruptly influence juror, referee, etc. Every 
person who corruptly attempts to influence a juror, or any person summoned 
or drawn as a juror, or chosen as an arbitrator or umpire, or appointed a 
referee, in respect to his verdict in, or decision of, any cause or proceeding 
pending or about to be brought before him, either: 

1. By means of any communication, oral or written, had with him except 
in the regular course of proceedings ; or 


2. By means of any book, paper, or instrument exhibited otherwise 


than in the regular course of proceedings ; or 


3. By means of any threat, intimidation, persuasion or entreaty; or 
4. By means of any promise, or assurance of any pecuniary or other ad- 


_vantage,—is guilty of a misdemeanor. 


Cal, Pen. C., § 95*. 


7958. (4108.) Misconduct of juror, referee, etc. Every juror or person 
drawn or summoned as a juror, or chosen arbitrator or umpire, or appointed 
referee, who: 


1. Makes any promise or agreement to give a verdict or decision for or 
against any party; or 

2. Wilfully and corruptly permits any communication to be made to him 
or receives any book, paper, instrument, or information relating to any cause 
pending before him, except according to the regular course of proceedings 
upon the trial of such cause,—is punishable by fine not exceeding $1,000, or 
by imprisonment in the state prison not exceeding one year. 

Wal Pen.C.,, §.96*~ 

7959. (4109.) Drawing of jurors fraudulently. Every person author- 
ized by law to assist at the drawing of any jurors to attend any court, who 
wilfully puts or consents to the putting upon any list of jurors as having 
been drawn, any name which shall not have been drawn for that purpose in 
the manner prescribed by law; or who omits to place on such list any name 
that shall have been drawn in the manner prescribed by law; or who signs or 
certifies any list of jurors as having been drawn which was not drawn accord- 
ing to law; or who is guilty of any other unfair, partial, or improper conduct 
in the preparation or drawing of any list of jurors, is guilty of a misdemeanor. 

N. Dak. (1895) § 6942. Jurors, how drawn, §§ 3609-3612. P 

7860. (4110.) Justice or constable purchasing judgment. Every justice 
of the peace or constable of the same precinct who purchases, or is interested 
in the purchase of any judgment or part thereof, on the docket of, or on any 
docket in possession of, such justice, is guilty of a misdemeanor. 


Cal Een eC, Soa. action as attorney, agent, etc., penalty, § 
Justice or constable not to be interested in 8015. 


7861. (4111.) Officer convicted to forfeit office. Every officer con- 
victed of any crime defined in this chapter, in addition to the punishment pre- 
scribed, forfeits his office. 

Calween,.C., 5 98%. Disqualification by crime, §§ 7906, 8237. 


CHAPTER 7. 
RESCUES. 


7964. (4112.) Rescuing prisoners. Every person who rescues, or at- 
tempts to rescue, or aids another person in rescuing or attempting to rescue, 
any prisoner from any prison or jail, or from any officer or person having him 
in lawful custody, is punishable as follows: 

1. If such prisoner was in custody upon a conviction of felony punish- 
able with death, by imprisonment in the state prison not less than one nor 
more than five years; 

2. If such prisoner was in custody upon a conviction of any other felony, 
by imprisonment in the state prison not less than six months nor more than 
one year ; 

3. If such prisoner was in custody upon a charge of felony, by fine not 
exceeding $500, or by imprisonment in the county jail not exceeding one year, 
or by both; 

» 4. If such prisoner was in custody otherwise than upon a charge or con- 
viction of felony, by fine in any sum less than $300, or by imprisonment in 
the county jail not exceeding six months, or by both. 

Cal Pen. €.,; § 101%. Retaking after rescue, §§ 8732, 8733. 
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7965. (4113.) Taking or destroying goods in possession of officer. 
Every person who wilfully injures or destroys, or takes or attempts to take, 
or assists any person in taking or attempting to take, from the custody of any 
officer or person any personal property which such officer or person has in 
charge under any process of law, is guilty of a misdemeanor. 


Cal. Pen. C., § 102. 
Resisting or interferiing with officer, §§ 7927, 8002. 


CHAPTER 8. 
ESCAPES AND DELIVERY OF DRUGS, ETC... 


7967. (4114.) Penalty for escape. Information. Trial. Every pris- 
oner confined in the state prison for a term less than for life, and every such 
prisoner who, while in custody of the warden, deputy warden, or any keeper 
or guard in any convict camp, or any other place where he may be at work or 
housed or kept while outside the state prison walls, who escapes, or attempts 
to escape from such prison, convict camp, or place of work, house, or from 
any keeper or guard, or from any other place where such prisoner 
may be kept, shall, upon conviction, be imprisoned in the state prison for a 
term of not more than ten years, said second term of imprisonment to com- 
mence from the time he would otherwise have been discharged from said 
prison. All information filed under this section shall be filed in the county 
in which the alleged offense is committed, and the case shall be tried in such 
county unless a change of venue is allowed as provided by law. Am’d’15, p. 2. 


Mont. Pen. C., §§ 220, 221*. Jurisdiction of escape, §§ 8657, 8658. 
Retaking after escape, §§ 8732, 8733. 


7968. (4115.) Escaping from other than state prison. Every prisoner 
confined in any prison other than the state prison, who escapes or attempts to 
escape therefrom, is guilty of a misdemeanor. 

Mont. Pen. C., § 222. 


7969. (4116.) Officer aiding or permitting escape. Every keeper of a 


prison, sheriff, deputy sheriff, constable, or jailer, or person employed as a 


guard, who fraudulently contrives, procures, aids, connives at, or voluntarily 

permits, the escape of any prisoner in custody, is punishable by imprisonment 

in the state prison not exceeding three years, and by fine not exceeding $1000. 
Cal. Pen. C., § 108*. 

7970. (4117.) Assisting prisoner to escape. Every person who wilfully 
assists any prisoner confined in any prison, or in the lawful custody of any 
officer or person, to escape, or in an attempt to escape, from such prison or 
custody, is punishable as provided in the next preceding section. 

Cal. Pen. C., § 109. : , 

7971. (4118.) Furnishing implements, etc., to aid in escape. Every per- 
son who carries or sends into a prison anything to aid a prisoner in making his 
escape, with intent thereby to facilitate the escape of any prisoner confined 
therein, is punishable as provided in § 7969. 

Calamens C:; $110. ; 

7972. Delivery of poisons, weapons, etc., prohibited. Penalty. Every 
person who, without the consent of the warden of the Utah state prison, shall 
deliver to any convict or person within the state prison, or who shall give 
or deliver to any convict when outside of the state prison, or leave, deposit, 
or place at or near any camp or other place where convicts are kept at work 
on public roads or otherwise, or who shall leave within the Utah state prison 
grounds, or within any cell or cell-house or buildings of any kind belonging 
to said state prison, or who shall leave, deposit, or place at or near any such 
buildings, grounds, or premises any explosives or explosive substance of any 
kind or character, or any poison of any kind, or any opium, or any prepara- 
tion of like character, or any preparation commonly called “dope,” or any 
substitute therefor, or any deleterious drug of any kind, or any knife, dirk, 


ent 
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or any weapon of any kind or character whatsoever, including firearms of 
all kinds, or any implement, instrument, or substance which can be used by 
any convict, or any person in said state prison, as a means of injuring the 
_ warden, his deputy, or any guard, convict, or any person whomsoever, or 
: which can be used as a means of escape from said state prison by any such 
convict or person, shall be deemed guilty of a felony, and upon conviction 
_ Shall be punished by imprisonment in the Utah state prison at hard labor for a 
_  termofnot morethanten years. 15, p. 18. 


é 7973. Copies of section to be posted. The warden of the Utah state 

prison shall cause to be posted and maintained in conspicuous places outside 
and within the buildings and upon the grounds of said state prison, and at and 
near any camp where convicts are at work, copies of § 7972. 715, p. 18. 


CHAPTER 9. 
PUBLIC RECORDS. 


7976. (4119.) Larceny or mutilation of records, etc., by a custodian. 
; Every officer having the custody of any record, map, or book, or of any paper 
. or proceedings of any court, filed or deposited in any public office, or placed in 
his hands for any purpose, who is guilty of stealing, wilfully destroying, 
mutilating, defacing, altering, falsifying, removing, or secreting the whole 
or any part of such record, map, book, paper, or proceeding, or who permits 
any other person so to do, is guilty of a felony. 


Cal. Pen. C., § 113*. Falsifying evidence, §§ 7991-7997. 
No limitation upon prosecution for falsifi- Withholding records from successor or muti- 


cation of public records, § 8665. lating or destroying records, §§ 7938, 8235. 
Forgery, §§ 8270-8276. 


7977. (4120.) Id. By other than custodian. Every person, not an of- 
ficer such as is referred to in the preceding section, who is guilty of any of the 
acts specified in that section, is punishable by imprisonment in the state prison 
not exceeding three years, or in a county jail not exceeding one year, or by 


a fine not exceeding $100, or by both. 
Cal. Pen. C., § 114*. 


7978. (4121.) Offering false or forged instrument for record. Every 
person who knowingly procures or offers any false or forged instrument to be 
filed, registered, or recorded in any public office within this state, which in- 
strument, if genuine, might be filed, or registered, or recorded under any law 
of this state or of the United States, is guilty of a felony. 

Cal. Pen. C., § 115. 


CHAPTER 10. 
PERJURY. 


7980. (4122.) Perjury defined... Every person who, having taken an 
oath that he will testify, declare, depose, or certify truly before any competent 
tribunal, officer, or person, in any of the cases in which such an oath may by 
law be administered, wilfully and contrary to such oath, states as true any 


material matter which he knows to be false, is guilty of perjury. 
Cal -Pen.)-C:,. 8 118: Defendant was indicted for perjury for 
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Indictment for perjury, proof, § 8848. 

The testimony of a witness may always be 
used against him in a prosecution for perjury, 
§ 7900. F : 

Defined under liquor prohibition act, § 3373; 
fraternal insurance society act, §§ 3303. 

Perjury before public utility commission, sub. 
4, § 4822. 

; It is perjury to testify falsely before a grand 
ury. 

: People v. Greenwell, 5 U. 112; 13 P. 89. 
Indictment for perjury set out and held good. 
State v. Anderson 35 U. 496; 101 P. 385. 

Id. : 


swearing upon his voir dire that he believed 
polygamy to be wrong, and afterward explain- 
ing to several witnesses that he did not believe 
polygamy to be right because he went further 
and knew it to be right. 

Un Ssuve srown, 6 UW. s11b.i21 Pa 46h. 

The proof of falsity of any one of several 
matters alleged in the information charging 
perjury and containing several assignments of 
perjury supports a general verdict of guilt, 
though the other assignments are not sus- 
tained by the evidence. 

State v. Anderson, 35 U. 496; 101 P. 385. 

Information in perjury which alleged suc- 
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cessive statements made by accused while tes- Perjury and subornation of perjury are sep- 
tifying as a witness, which statements were arate and distinct offenses, ana une charged 
so related to the subject matter and were so with subornation of perjury is not an accessory 


linked together in point of time as to consti- of one committing perjury. 
tute but one act, states but one offense, and is State v. Justensen, 35 U. 105; 99 P. 457. 
ee 


7981. (4123.) Term “oath” defined. The term “oath,” as used in the 
next preceding section, includes an affirmation, and every other mode author- 
ized by law of attesting the truth of that which is stated. 

Cal. Pen, C., § 119. “Oath” defined, § 5848. 

7982. (4124.) Oath of office, part not included. So much of an oath of 
office as relates to the future performance of official duties is not such an oath 
as is intended by the two preceding sections. 

Cal. Pen. C., § 120. 

7983. (4125.) Irregularity in administering oath no defense. It is no 
defense to a prosecution for perjury that the oath was administered or taken 
in an irregular manner. 

Cale Pen: C:,..$) L221. 

7984. (4126.) Incompetency of witness no defense. It is no defense to 
a prosecution for perjury that the accused was not competent to give the testi- 
mony, deposition, or certificate of which falsehood is alleged. It is sufficient 
that he did give such testimony or make such deposition or certificate. 

Cal. Pen. C., § 122. 

7985. (4127.) Witness’ ignorance of materialty no defense. It is no de- 
fense to a prosecution for perjury that the accused did not know the material- 
ity of the false statement made by him; or that it did not, in fact affect the 
proceeding in or for which it was made. It is sufficient that it was material 
and might have been used to affect such proceeding. 

Cal, Pen. C., § 123. Ignorance of law no excuse, note to § 7908. 

7986. (4128.) Deposition deemed complete, when. The making of a 
deposition or certificate is deemed to be complete, within the provisions of 
this chapter, from the time when it is delivered by the accused to any other 
person with the intent that it be uttered or published as true. 

CalmbenaCe,09) laa. 

7987. (4129.) Penalty for perjury. Perjury is punishable by imprison- 

ment in the state prison not less than one nor more than ten years. 
Cal. Pen. C., § 126*. : 

7888. (4130.) Subornation of perjury. Every person who wilfully 
procures another person to commit perjury is guilty of*subornation of per- 
jury, and is punishable in the same manner as he would be if personally guilty 
of the perjury so procured. ; 


Cal. Pen, C., § 127. : person alleged to have been procured to com- 
On a trial for subornation of perjury, the mit the perjury is inadmissible. 
record of the plea of guilty of perjury by the State v. Justensen, 35 U. 105; 99 P. 457. 


CHAPTER 11. 
FALSIFYING EVIDENCE. 


7991. (4131.) Offering false documentary evidence. Every person who 
upon any trial, proceeding, inquiry, or investigation whatever, authorized or 
permitted by law, offers in evidence as genuine or true, any book, paper, docu- 
ment, record, or other instrument in writing, knowing the same to fave been 
forged or fraudulently altered or antedated, is guilty of a felony. 


Call Pen: §) 1382. Synge. ot ek Ree 4 
Forgery, §§ 8270-8276. Cans Te falsifying public records, §§ 


7992. (4132.) Unlawfully influencing witness. Every person who prac- 
tices any fraud or deceit, or knowingly makes or exhibits any false statement 
representation, token, or writing, to any witness or any person about to be 
called as a witness upon any trial, proceeding, inquiry, or investigation what- 
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ever authorized by law, wih intent to affect the testimony of such witness, - 

is guilty of a misdemeanor. 

: @al- Pen. C:, § 133: 

j _ 7993. (4133.) Preparing false evidence. Every person guilty of prepar- 
ing any false or antedated book, paper, record, instrument in writing, or other 

matter or thing, with intent to produce or allow it to be produced for any 

fraudulent or deceitful purpose, as genuine or true, upon any trial, proceed- 

ing, Or inquiry whatever authorized by law, is guilty of a misdemeanor. 

Call Pen. C., § 134: 

7994. (4134.) Destroying or concealing evidence. Every person who, 
knowing that any book, paper, instrument in writing, or other matter or thing 
is about to be produced in evidence upon any trial, inquiry, or investigation 
whatever authorized by law, wilfully destroys or conceals the same, with in- 
3 tent thereby to prevent it from being produced, is guilty of a misdemeanor. 

Cal. Pen. C., § 135. 

7995. (4135.) Preventing or dissuading witness from attending. Every 
person who wilfully prevents or dissuades any person who is or may become 
a witness from attending upon any trial, proceeding, or inquiry authorized by 
law, is guilty of a misdemeanor. 

Cal. Pen. C., § 136. 

7996. (4136.) Bribing witness. Every person who gives, or offers, or 
promises to give to any witness, or person about to be called as a witness, any 
bribe, upon any understanding or agreement that the testimony of such wit- 
ness or person about to be called as a witness shall be thereby influenced, or 
who attempts by any other means fraudulently to induce any witness or per- 
son about to be called as a witness to give false or to withhold true testimony, 
is guilty of a felony. Am’d 05, p. 56. 


Galwpens ©. § 137, Corruption of executive officers, §§ 7923-7934. 
“Bribe’’ defined, § 7893. Corruption of legislative officers, §§ 7940-7942. 
Corruption of jurors, § 7957. Corruption of judicial officers, §§ 7954-7961. 


7997. (4137.) Receiving or offering to receive bribe. Every person 
who is a witness, or is about to be called as such, who receives or offers to 
receive any bribe, upon any understanding that his testimony shall be influ- 
enced thereby or that he will absent himself from the trial or proceeding upon 
which his testimony is required, is guilty of a misdemeanor. 

Cal.. Pen. C., § 138%. 


CHAPTER 12. 
; OTHER OFFENSES AGAINST PUBLIC JUSTICE. 


7998. (4138.) Officer refusing to receive or arrest criminal. Every 
sheriff, keeper of a jail, constable, or other peace officer who wilfully refuses 
to receive or arrest any person charged with a criminal offense is punishable 
by fine not exceeding $1000, and imprisonment in the county jail not exceeding 
one year. 

Cal. Pen. C., § 142*. 

7999. (4139.) Delay in taking arrested person before magistrate. Ev- 
ery public officer or other person, having arrested any person upon a criminal 
charge, who wilfully delays taking such person before a magistrate having 
jurisdiction to take his examination, is guilty of a misdemeanor. 


Cal. Pen. C., § 145. é : 
Defendant to be taken before magistrate without delay, §§ 8701, 8727. 


8000. (4140.) Making arrest, etc., without, lawful authority. Every 
_ public officer, or person pretending to be a public officer, who, under the pre- 
tense or color of any process or other legal authority, arrests any person or 
detains him against his will, or seizes or levies upon any property, or dis- 
possesses any one of any lands or tenements, without a regular process or 


other lawful authority therefor, is guilty of a misdemeanor. 
Cal. Pen. Ci., § 146. 
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8001. (4141.) Inhumanity to prisoner. Every officer who is guilty of 
wilful inhumanity or oppression toward any prisoner under his care or in his 
custody is punishable by fine not exceeding $1000, or by imprisonment in the 
county jail not exceeding one year. 


Cal. Pen. C., § 147*. Arrested person not to be treated with un- 
Assault by officer, § 8003. necessary rigor, Con. art. 1, sec. 9 
Inhumanity to prisoner, § 8536. 


8002. (4142.) Resisting or obstructing officer. Every person who wil- 
fully resists, delays, or obstructs any public officer in the discharge or attempt 
to discharge any duty of his office, when no other punishment is prescribed, is 
punishable by fine not exceeding $1000, or by imprisonment in the county jail 
not exceeding one year, or by both. 


Cali Penn: S1l48%s 
Interfering with or resisting officer, §§ 7927, 8240. 


8003. (4143.) Assaults by officer under color of authority. Every pub- 
lic officer who, under color of authority, without lawful necessity, assaults or 
beats any person, is punishable by a fine not exceeding $1000, or by imprison- 
ment in the county jail not exceeding one year. 

Cal. Pen. C., § 149*. Inhumanity to prisoner, §§ 8001, 8536. 

8004. (4144.) Refusing to aid officer in arrest, etc. [Every male person 
over eighteen years of age who neglects or refuses to join the posse comitatus 
or power of the county, by neglecting or refusing to aid and assist in taking or 
arresting any person against whom there may be issued any process, or by 
neglecting to aid and assist in retaking any person who, after being arrested 
or confined, may have escaped from such arrest or imprisonment, or by neg- 
lecting or refusing to aid and assist in preventing any breach of the peace, or 
the commission of any criminal offense, being thereto lawfully required by 
any sheriff, deputy sheriff, constable, judge, or justice of the peace, or other 
officer concerned in the administration of justice, is punishable by a fine of not 
exceeding $100. 


al. ren: .C., § 150%: Officer may command assistance, § 8591. 


8005. (4145.) Compounding or concealing crimes, etc. Every person 
who, having knowledge of the actual commission of a crime, takes money or 
property of another, or any gratuity or reward, or any engagement or promise 
thereof, upon any agreement or understanding to compound or conceal such 
crime, or to abstain from any prosecution thereof, or to withhold any evidence 
thereof, except in the cases provided for by law in which crimes may be com- 
promised by leave of court, is punishable as follows: 

1. By imprisonment in the state prison not exceeding five years, or ina 
county jail not exceeding one year, where the crime was punishable by death 
or imprisonment in the state prison for life; 

2. By imprisonment in the state prison not exceeding three years, or in 
the county jail not exceeding six months, where the crime was punishable by 
imprisonment in the state prison for any other term than for life; 

3. By imprisonment in the county jail not exceeding six months, or by 
fine not exceeding $100, where the crime was a misdemeanor. 

Cal. Pen. C., § 1537. When person concealing a crime an acces- 


Certain offenses may be compromised with sory, § 79 
leave of court, §§ 9339-9341. B id dain? 


8006. (4146.) Debtor fraudulently selling or concealing property. Ev- 
ery debtor who fraudulently removes his property or effects out of this state 
or fraudulently sells, conveys, assigns, or conceals his property with intent to 
defraud, hinder, or delay his creditors of their rights, claims, or demands, is 
punishable by imprisonment in the county jail not exceeding one year or by 
fine not exceeding $1000, or by both. 


Cal. Pen. C., § 154*. Sales of personalt i li 
Fraudulently conveying lands or chattels, § and note. aida ce Manatee tgs Soe 
; § 


8343 i 
Conveyances to hinder and delay creditors Arrest of abscope ine deptors 3. 06a0s080s 
5821, and note. 
i 8007. (4147.) Defendant fraudulently selling or concealing property. 
very person against whom any action is pending, or against whom a judg- 


ment has been rendered, for the recovery of any personal property, who fraud- 


, 
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_ ulently conceals, sells, or disposes of such property, with intent to hinder, de- 
_ lay, or defraud the person bringing such action or receiving such judgment, 
or with such intent removes such property beyond the limits of the county in 
_which it may be at the time of the commencement of such action or the ren- 
dering of such judgment, is punishable as provided in the next preceding sec- 
_ tion. 
Cal. Pen. C., § 155. See notes to § 8006. 

8008. (4148.) Common barratry. Common barratry is the practice of 
exciting groundless judicial proceedings, and is punishable by imprisonment in 
the county jail not exceeding six months, or by a fine in any sum less than 
$300, or by both. 

) Cal; Pen. C:, § 158%. Champerty, etc., notes to §§ 331, 346. 

8009. (4149.) Id. Proof required. No person can be convicted of com- 
mon barratry except upon proof that he has excited suits or proceedings at 
law in at least three instances, and with a corrupt and malicious intent to vex 
and annoy. 

Palaren. .Cyr s 160; 

8010. (4150.) Grand juror acting after allowance of challenge. Every 
grand juror who, with knowledge that a challenge interposed against him by 
a defendant has been allowed, is present at, or takes part in, or attempts to 
take part in, the consideration of the charge against the defendant who inter- 
posed the challenge, or the deliberations of the grand jury thereon, is guilty 

| of a misdemeanor. 
Cal. Pen. C., § 164. Punishable as contempt, § 8795. 


8011. (4151.) Disclosure of indictment for felony. Every grand juror, 


__- prosecuting attorney, clerk, judge, or other officer who, except by issuing or 
j in executing a warrant of arrest, wilfully discloses the fact of a presentment 
i of an indictment having been made for a felony, until the defendant has been 
; arrested, is guilty of a misdemeanor. 

i Cal. Pen. C., § 168. Similar section, § 8854. 

= 8012. (4152.) Grand juror disclosing proceedings. Every grand juror 
__ who, except when required by a court, wilfully discloses any evidence adduced 
before the grand jury, or anything which he himself or any other member of 


may have voted on a matter before them, is guilty of a misdemeanor. 


Cal. Pen. C., § 169. Grand juror not to be questioned for vote, 
Disclosure cn order of court, § 8815. etc., § 8816. 


8013. (4153.) Omission of duty by public officer. Every wilful omis- 
sion to perform any duty enjoined by law upon any public officer, or person 
holding any public trust or employment, where no special provision shall have 

~ been made for the punishment of such delinquency, is punishable as a misde- 
meanor. 
Cal. Pen. C., § 176. 

8014. (4154.) Prohibited acts are misdemeanors. Where the perform- 
ance of any act is prohibited by any statute, and no penalty for the violation of 
such statute is imposed by any statute, the doing of such act is a misdemeanor. 

Cal. Pen. C., § 177*. 

8015. (4155.) Justice or constable not to be interested in suit. No jus- 
tice of the peace or constable shall be interested in any suit or action in any 
court of any justice of the peace , as attorney, agent, collector, or otherwise, 
except when a plaintiff or defendant in action. Every justice of the peace or 
constable who shall violate any of the provisions of this section shall be guilty 
of a misdemeanor, and in addition to the penalty prescribed shall forfeit his 


office. 
Justice or constable not to purchase judg- Judicial officers not to practice law, §§ 1796, 
ment, § 7960. 7438. 
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the grand jury may have said, or in what manner he or any other grand juror. 
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CHAPTER 13. 
CONSPIRACY: 


8018. 


1. To commit a crime; or, 


(4156.) Criminal conspiracy. 


If two or more persons conspire: 


2. Falsely and maliciously to indict or convict another for any crime, or 
to procure another to be charged or arrested for any crime; or, 

3. Falsely to move or maintain any suit, action, or proceeding; or, 

4. To cheat and defraud any person of any property by any means which 
are in themselves criminal, or by any means which, if executed, would amount 
to a cheat, or to obtaining money or property by false pretenses; or, 

5. To commit any act injurious to the public health, to public morals, or 
to trade or commerce, or for the perversion of obstruction of justice or the 
due administration of the laws,—they are punishable by imprisonment in the 
county jail not exceeding one year, or by fine not exceeding $1000. 


aleve en. Gr, Sloan. 

Conspiracy, pleading and proof, § 8985. 

Conspiracy to rob, resulting in murder, note 
to § 7919. 

Larceny by two or more, note to § 8285. 

An indictrnent charging defendant with en- 
tering into a conspiracy with one F. to keep 
a house of ill fame, and that between the 20th 
day of June, 1885, and the ist day of October, 
1885, the said F., in pursuance of such con- 
spiracy, did keep such house; held, to suffi- 
ciently charge a public offense, 

People v. Hampton, 4 U. 258; 9 P. 508. 

Conspiracy of officers to entrap defendants 
into committing crime not shown. 

People v. Morton, 4 U. 407; 11 P. 512. 

Where two or more were associated together 
in the commission of an offense, the act of one 
was the act of each of the conspirators, and 
each may be convicted therefor. 

State v. Morgan, 22 U. 162; 61 P. 527. 

State v. King, 24 U. 482; 68 P. 418. 

People v. Coughlin, 13 U. 58; 44 P. 94. 

People v. Olsen, 6 U. 284; 22 P. 163. 

_ Where defendant’s answer alleged that a 
justice of the supreme court had conspired with 
plaintiff and used the weight of his personal as 
well as judicial influence to induce plaintiff to 
bring the suit, that it was not bona fide, and 
was brought solely for the purpose of gratify- 
ing the malicious instincts of the justice, the 
language charged a conspiracy rendering the 
justice, if true, liable to removal from office. 

In re Snow, 27 U. 265; 75 P. 741. 

Declaration made by one co-conspirator out 
of the presence of another, after the conspir- 
acy has been carried out, is inadmissible 
against the other conspirator. 

State v. Barretta, 47 U. 479; 155 P. 348. 

Evidence on trial for larceny by taking 
money through fixed card game, held to au- 


8019. 


* missible as to one could not be 


(4157.) Conspiracies not enumerated not punishable. 


thorize finding that there was conspiracy 
among the persons concerned in the taking. 

State v. Donaldson, 35 U. 96; 99 P. 447. 

To constitute a criminal conspiracy it is 
not necessary that the acts agreed to be done 
would be criminal, if done, if they would 
amount to a civil wrong; as inducing the pur- 
chase of worthless mining stock by false rep- 
resentation as to the value. 

State v. Blake, 36 U. 605; 105 P. 910. 

While a conspiracy cannot be established by 
the acts or declaration of only one of the al- 
leged co-conspirators, so as to render such 
act or declaration admissible against accused, 
yet a conspiracy may be established by cir- 
cuinstantial evidence, and in such case the 
acts of one co-conspirator are admissible 
against the other. 

State v. Inlow, 44 U. 485; 141 P. 530. 

In determining whether accused and his 
wife were co-conspirators, their relationship 
se be considered. 


In a trial of two parties for murder, the 
admission of evidence of a statement made by 
a third party already convicted for the same 
offense was not error where the evidence 
showed the statement was made within the 
hearing of both defendants. 

State v. Romeo, 42 U. 46; 128 P. 5380. 

On the trial of two conspirators, evidence ad- 
excluded, 
though inadmissible as to the other. 

State v. Gillies, 40 U. 541; 123 P. 93. 

Where two or more persons conspire to- 
gether to committ a crime, and either accom- 
plish or abandon their designs, no one of them 
can, by subsequent act or declaration, affect 
the co-conspirators. 

State v. Justensen, 35 U. 105; 99 P. 457. 


No con- 


spiracies other than those enumerated in the next preceding section are 


punishable criminally. 
Cal. Pen. C., § 183. 


8020. 


(4158.) Overt act necessary to conspiracy. Exceptions. No 


agreement, except to commit a felony upon the person of another, or to com- 
mit arson or burglary, amounts to a conspiracy, unless some act, besides such 


agreement, be done to affect the object thereof by more of the parties to such 
agreement. 
Cal. Pen. C., § 184. 


CHAPTER 14. 
HOMICIDE. 


8023. (4159.) Murder defined. Murder is the unlawful killing of a hu- 


man being with malice aforethought. 
Cale vrens ©, Seuss 
Attempts to kill, §§ 8045, 8046. 
Under §§ 4928, 4938, C. L. 1888, it was suf- 
ficient to allege facts presenting a clear case 


of unlawful killing without employing the word 
‘unlawful.’ ; 

Davis v. People, 151 U. S. 262; see People v. 
Davis, 8 U. 412; 32 P. 670. ; 
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Judge may instruct as to statutory definition 
of murder. 

People v. Thiede, 11 U. 241; 39 P. 837; af- 
firmed 159 U. S. 510. 

Where the defendant and another were as- 
sociated together to rob, and one of the per- 
sons attempting arrest was killed, the killing, 
by whomsoever done, was the act of each and 
both of the conspirators,. and defendant is 
chargeable therewith whether he or his com- 
panion fired the fatal shot. 

State v. Morgan, 22 U. 162; 61 P. 527. 

State v. King, 24 U. 482; 68 P. 418. 

People v. Coughlin, 13 U. 58; 44 P. 94. 
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Where the evidence showed that the killing 
occurred during an attempt to perpetrate a 
robbery, though the defendant claimed the gun 
was accidentally discharged, held on instruc- 
tion that the defendant could be convicted 
even though the information did not set out 
the killing under such circumstances was not 
erroneous. 

State v. Thorn, 39 U. 208; 117 P. 58. 


(4160.) Malice may be express or implied. Such malice may be 


express or implied. It is express when there is manifested a deliberate inten- 


tion unlawfully to take the life of a fellow creature. 


It is implied when no 


considerable provocation appears, or when the circumstances attending the 
killing show an abandoned and malignant heart. 


Cal. Pen. C., § 188. 

“Malice” defined, § 7893. 

Union of act and intent, §§ 7908, 7909, and 
notes. 4h: 

_ Malice defined. ‘‘Malice,’’ as used in § 8023, 
is malice as defined in sub. 4 of § 7893. 

People v. Callaghan, 4 U. 49; 6 P. 49. 

Ona trial for murder, the homicide of itself 
does not imply malice, still the circumstances 
attending the homicide are to be considered 
by the jury in ascertaining whether there was 
malice. 

People v. Tracy, 1 U. 348. 

An indictment alleging that defendant, with 
premeditated malice, assaulted deceased with 
a revolver, and beat her upon the head, in- 
fiicting a wound from which she instantly died, 
is not rendered insufficient by alleging in terms 
an attempt to kill, when murder as defined by 
the statute may consist in an unlawful killing 
without any considerable provocation or under 
circumstances showing an abandoned or ma- 
lignant heart. 

Davis v. People, 151 U. S. 262; same case, 8 
U. 412; 32 P. 670. 

It Is not necessary for a court In Its charge 
to use all the words in the description of a 
statutory definition, and the use of the words 
“without just cause or excuse’”’ was sufficient 
without adding the words ‘or when no con- 
siderable provocation appeared.’’ 
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(4161.) Degrees of murder. 


State v. McDonald, 14 U. 178; 46 P. 872. 

See People v. Fairbanks, 7 U. 3; 24 P. 538. 

State v. Williamson, 22 U. 248; 62 P. 1022. 

A person who uses a deadly weapon in an 
unlawful manner must be taken to intend the 
natural and usual consequences resulting from 
such use. 

People v. Davis, 8 U. 412; 32 P. 670; affirmed 
161 U. S. 262. 

People v. Halliday, 5 U. 467; 17 P. 118. 

Statement by defendant made five days be- 
fore the killing, when informed that officers 
were after him, ‘‘Let them come; I am ready 
for them,’’ was admissible as showing malice 
against all who might attempt to arrest him. 

People v. Coughlin, 18 U. 58; 44 P. 94. 

Evidence of an attempt to kill the sheriff 
while attempting to arrest the defendant four 
days before the killing for which he was on 
trial was admissible as showing a deliberate 
intention to kill any person attempting his 
arrest. 

Id. 

To convict of murder it is not essential that 
intent and malice be shown by direct evi- 
dence; they may be presumed from the fact 
of a killing where no attendant and explana- 
tory facts and circumstances are shown, and 
where the attendant facts and circumstances 
are shown, they may be inferred. 

State v. Dewey, 41 U. 538; 127 P. 275. 


Every murder perpetrated by poi- 


son, lying in wait, or any other kind of wilful, deliberate, malicious, and pre- 
meditated killing; or committed in the perpetration of, or attempt to perpe- - 
trate, any arson, rape, burglary, or robbery; or pereptrated from a premedi- 
tated design unlawfully and maliciously to effect the death of any human be- 
ing other than him who is killed; or perpetrated by any act greatly dangerous 
to the lives of others and evidencing a depraved mind, regardless of human 
life,—is murder in the first degree. Any other homicide committed under such 
circumstances as would have constituted murder at common law is murder in 


the second degree. 

Cal Pens C.78: 189%! 

P nie limitation on prosecution for murder, § 
665. 

In capital case, right of trial’ by jury invio- 
late, Con. art. 1, sec. 10. 

Burden of proof on trial for murder, § 8986. 

Local jurisdiction of public offenses, §§ 8645- 
8660. 

When doubt as to degree, conviction to be of 
lowest, § 9979, and note. 

Information or indictment shall charge but 
one offense, § 8834, and notes. 

“Premeditated’? means thought of before- 
hand, for any length of time, however short; 
it is not inconsistent with premeditation that 
no appreciable space of time should lapse be- 
tween the intent to kill and the act of killing. 

People v. Callaghan, 4 U. 49; 6 P. 49. 

State v. Morgan, 22 U. 162; 61 P. 527. 

It is improper to charge a jury that pre- 
meditated means thought of beforehand, for 
any length of time, however short, and there 
need be no appreciable space of time between 
the intention to kill and the act, the instruc- 
tion practically not giving any time for pre- 
meditation. 

State v. Anselmo, 46 U. 187; 148 P. 1071. 


INDICTMENT; INFORMATION: 


Murder in the first and second degree are not 
two distinct offenses, but a common law indict- 
ment is insufficient to charge the offense of 
murder in the first degree; all the elements 
entering into murder in the first degree should 
be alleged; but an indictment in charging the 
offense need not follow the language of the 
statute if other equivalent words are used; 
therefore an indictment charging that the of- 
fense of murder was committed ‘‘feloniously, 
deliberately, wilfully, and of malice afore- 


thought,’’ omitting the word of the statute 
“premeditated,’’ charges murder in the first 
degree. 


Brannigan v. People, 3 U. 488; 24 P. 767. 

Indictment charging a wilful, felonious as- 
sault, beating, bruising, and wounding with 
a revolver, all of deliberately premeditated 
malice, then and there inflicting a mortal 
wound, of which the deceased instantly died, 
charges murder in the first degree. 

People v. Davis, 8 U. 412; 32 P. 670; 151 U. S. 
262. 

People v. Halliday, 5 U. 467; 17 P. 118. 

Any kind of wilful, deliberate, malicious, and 
premeditated killing is sufficient to constitute 
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murder in the first degree, and ..e wilful, de- 
liberate, and malicious intent may be formed 
the instant the criminal act is done. 

State v. Morgan, 22 U. 162; 61 P. 527. 

An information charging a killing by shoot- 
ing to have been done unlawfully, wilfully, 
intentionally, feloniously, and with malice 
aforethought; held, sufficient to sustain a ver- 
dict of murder in the first degree, and the 
accused was entitled to a jury of twelve under 
Con. art. 1, sec. 10. 

State v. Campbell, 24-U. 103; 66 P. 771. 

An information charging a killing by shoot- 
ing to have been done feloniously, unlawfully, 
wilfully, and with deliberate, premeditated 
malice aforethought, sufficiently charges mur- 
der in the first dgree. 

State v. Haworth, 24 U. 398; 68 P. 155. 

An information for murder alleging that the 
accused wilfully, deliberately, maliciously, and 
with premeditated malice killed and murdered 
decedent, is sufficient to charge murder in the 
first degree, and evidence tending to show that 
the murder was committed in the perpetration 
of robbery was properly admissible. 

State v. King, 24 U. 482; 68 P. 418. 

It is not error for the court to instruct 
that, though the killing was done in the perpe- 
tration, or in tne attempt to perpetrate, a 
robbery, though the information did not show 
allegations of the killing under such circum- 
stances, and the accused could, under the alle- 
gations contained in the information, be con- 
victed of first degree murder. 

State v. Sirmay, 40 U. 525; 122 P. 748. 

State v. Thorn, 39 U. 208; 117 P. 58. 


INSTRUCTIONS AS TO DECREE: 
Instructions generally, note to § 8975. 
_ In murder case, failure of court to charge 
Jury as to the different degrees of the offense, 
and as to manslaughter, and to state punish- 


8026. (4162.) Penalty for murder. 
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ment for various degrees of homicide, is error. 
The fact that counsel has read the statutes 
on these subjects to the jury does not cure 
omission. 

Brannigan v. People, 3 U. 488; 24 P. 767. 

A charge defining murder in the first degree 
as murder, cannot be taken advantage of by 
defendant because he is not prejudiced thereby. 

People v. Halliday, 5 U. 4€7; 17 P. 118. 

In murder case court should not instruct jury 
that facts do not bring case within any of 
higher degrees of homicide unless the testi- 
mony reducing the degree is clear, positive, 
and uncontradicted. 

People v. Callaghan, 4 U. 49; 6 P. 49. 

Where it is for the jury to say whether the 
facts make a case of murder in the first degree 
or murder in the second degree, it is error 
for the court to say, in its charge, that the 
offense, by whomsoever committed, was that 
of murder in the first degree. 

Hopt v. People, i110 U. S. 574; same case, 4 
Us 247; 9 BP. 407. 


Where the court fully instructed as to the 
different degrees of homicide, and a verdict 
was returned for first degree without any 
recommendation, the defendant was not pre- 
judiced by the court’s failure to instruct as 
to the punishment appropriate to each de- 
gree of homicide. 

State v. Dye, 44 U. 190; 188 P. 1193. 

A charge defining first degree murder in the 
language of the statute is not erroneous. 

State v. Morris, 40 U. 431; 122 P. 380. 

Where the information is framed on the 
theory of a premeditated murder committed 
during an attempt to commit robbery, and 
where the evidence was to this effect, the 
refusal to instruct on second degree murder 
was not error. 

State v. Mewhinney, 43 U. 135; 134 P. 632. 


Every person guilty of murder in 


the first degree shall suffer death, or, upon the recommendation of the jury, 
may be imprisoned at hard labor in the state prison for life, in the discretion 


of the court. 


Every person guilty of murder in the second degree shall be 


imprisoned at hard labor in the state prison for a term which shall be not less 
than ten years and which may be for life. 


Cal Pen. -C:) $ 190%: 

On conviction for murder in the first degree; 
held, that the court erred in not directing the 
attention of the jury to the provision of the 
Penal Code as to their right to recommend 
imprisonment for life, at hard labor in» the 
penitentiary, in place of the punishment of 
death. By such action of the court the pris- 
oner was deprived of a substantial right. 

Calton v. People, 130 U. S. 83; same case, 5 
U. 451; 16 P. 902. : 

Where the court advised the jury that the 
making or withholding of a recommendation 
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was entirely within their discretion and gave 
them no intimation or direction as to what 
should control or influence in reaching a con- 
clusion, the imposition of the death penalty, 
upon a verdict of murder in the first degree 
without recommendation, was proper. 

State v. Morris, 44 U. 31; 122 P. 380. 

The power to make or withhold a recom- 
mendation is conferred on the jury, and the 
court cannot instruct on matters to be con- 
sidered in making such determination. 

State v. Thorne, 39 U. 208; 117 P. 58. 

State v. Thorne, 41 U. 414; 126 P. 286. 


(4163.) Manslaughter defined. Voluntary and_ involuntary. 


Manslaughter is the unlawful killing of a human being without malice. It is 


of two kinds: 
ik 
12, 


Voluntary, upon a sudden quarrel or heat of passion; 
Involuntary, in the commission of an unlawful act not amounting to 


a felony, or in the commission of a lawful act which might produce death, in 
an unlawful manner, or without due caution and circumspection. 


Cal. Pen.C.,§ 192: 

Burden of proof, § 8986. 

An information charging an accused with 
having operated a motor vehicle upon a pub- 
lic street at a higher rate of speed than was 
safe, and so as to endanger life, without hav- 
ing it under immediate control, and driving 


it past and in close proximity to a street car 

when the same was standing still for the pur- 

pose of letting off passengers, and while op- 

erating the vehicle in such unlawful manner, 

without due caution and cireumspection, is in- 

sufficient to charge involuntary manslaughter. 
State v. Gesas, 49 U. 181; 162 P. 366. 


8028. (4164.) Penalty for manslaughter. Voluntary manslaughter is 
punishable by imprisonment in the state prison for a term not less than one 


nor more than ten years. Involuntary manslaughter is punishable by impris- 
onment in the county jail not exceeding one year. 


Cal. ‘Pen. C718) 193%*s 


___8029. (4165.) Death must result within a year anda day. To make the 
killing either murder or manslaughter, it is requisite that the party die within 
a year and a day after the stroke received or the cause of death adminis- 


* ‘ 
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tered ; in the computation of which the whole of the day on which the act was 
done shall be reckoned the first. 
Cal. Pen. C., § 194. 

8030. _(4166.) Excusable homicide. Homicide is excusable in either of 
the following cases: 

1. When committed by accident and misfortune, in doing any lawful act 
by lawful means, with usual and ordinary caution and without any unlawful 
intent; 

2. When committed by accident and misfortune, in the heat of passion, 
upon any sudden and sufficient provocation, or upon a sudden combat, when 
no undue advantage is taken nor any dangerous weapon used, and when the 
killing is not done in a cruel or unusual manner. 


Cal. Pen. C., SeelvON oa pea Words of reproach or abuse, or irritating and 
Burden of proving homicide excusable, § 8986. provoking gestures do not render homicide ex- 
A mere assault, not directed at life or chas- cusable hereunder when committed with a 
tity, etc., cannot excuse a homicide committed deadly weapon. 
with a deadly weapon. Id. 
People v. Olsen, 4 U. 413; 11 P. 577. 


8031. (4167.) Justifiable homicide by officers. Homicide is justifiable 
when committed by public officers and those acting by their command in their 
aid and assistance in either of the following cases: 

1. In obedience to any judgment of a competent court; 

2. When necessarily committed in overcoming actual resistance to the 
execution of some legal process, or in the discharge of any other legal duty; 

3. When necessarily committed in retaking felons who have been res- 
cued or who have escaped, or when necessarily committed in arresting per- 
sons charged with felony and who are fleeing from justice or resisting such 
arrest. 


Cal. Pen. C., § 196. 
Escape, rescue, retaking, §§ 7964, 7971, 8732, 
8733. Lawful resistance, § 8560. 


8032. (4168.) Id. By other persons. Homicide is also justifiable when 
committed by any person in either of the following cases: 

1. When resisting any attempt to murder any person, or to commit a. 
felony, or to do some great bodily injury upon any person; 

2. When committed in defense of habitation, property, or person, against 
one who manifestly intends or endeavors, by violence or surprise, to commit a 
felony; or against one who manifestly intends and endeavors, in a violent, 
riotous, or tumultuous manner, to enter the habitation of another for the pur- 
pose of offering violence to any person therein; 

3. When committed in the lawful defense of such person, or of a wife, 
husband, parent, child, master, mistress, or servant of such person, when there 
is a reasonable ground to apprehend a design to commit a felony or to do some 
great bodily injury, and there is imminent danger of such design being accom- 
plished; but such person, or the person in whose behalf the defense was made, 
if he was the assailant or engaged in mortal combat, must really and in good 
faith have endeavored to decline any further struggle before the homicide was 
committed; 

4. When committed in a sudden heat of passion caused by the attempt 
of the deceased to commit a rape upon or to defile the wife, daughter, sister, 
mother, or other female relative or dependent of the accused, or when the de- 
filement has actually been committed; 

5. When necessarily committed in attempting, by lawful ways and 
means, to apprehend any person for any felony committed, or in lawfully sup- 
pressing any riot, or in lawfully keeping and preserving the peace. 


as of proving homicide justifiable, § 
6. 


Cal een aCe wsodonm, 

Lawful resistance, §§ 8560-8562. 

Excusable homicide, § 8030. 

Defense of homicide in attempting to arrest; 
evidence. 

Brannigan v. People, 3 U. 488; 24 P. 767. 

Where the defendant seeks the deceased with 
the intention of having a difficulty with him, 
he is required to decline in good faith any 
further difficulty before killing the deceased, 
and if he does wrongfully bring on the diffi- 


culty, and does not in good faith decline any 
further difficulty, he cannot justify himself on 
the grounds of self defense. 

People v. Hite, 8 U. 461; 33 P. 254, 

One making an unprovoked assault upon an- 
other for the purpose of committing a felony 
must, before he can claim the right of self 
defense, in good faith withdraw from the con- 
test and notify his adversary of such abandon- 
ment so as to remove all just apprehension 
that such withdrawal may be only a ruse. 

State v. Shockley, 29 U. 25; 80 P. 865. 
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The instruction given held to correctly state 
the law of self defense. 

People v. Callaghan, 4 U. 49; 6 P. 49. 

Sub. 4 does not justify homicide committed 
after twenty-four hours’ deliberation over the 
fact of a wife’s adultery, defendant having 
gone a considerable distance to seek deceased. 

People v. Halliday, 5 U. 467; 17 P. 118. - 

This statute only applies to a killing done in 
a sudden heat of passion, and does not shield 
one who, because of mere rumors or appear- 
ances of improper relations with wife, has 
ae out another and deliberately taken his 

e. 

State v. Botha, 27 U. 289; 75 P. 731. 

One who, after remonstrating with another 
who was in the act of committing a robbery, 
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went away and armed himself and returned 
and approached the robber with a gun in his 
hand just as the robbery was being completed, 
and the person robbed forced to leave at the 
point of the gun, was justified in so doing, and 
the robber thereupon snot and killed him, was 
not entitled to claim self defense, regardless 
of who fired the first shot. 

State. v. White, 40 U. 342; 121 P. 579. 

While the person need not actually have 
been armed to justify shooting in self defense, 
the shooting must not have been without ap- 
parent cause, and a mere showing that the 
person shot made a motion towards his hip 
pocket will not necessarily excuse his assail- 
ant from criminal liability for his act. 

State v. Nolitz, 40 U. 443; 122 P. 86. 


8033. (4169.) Id. Bare fear does not justify killing. A bare fear of 
the commission of any of the offenses mentioned in subs. 2 and 3 of'the pre- 
ceding section, to prevent which homicide may be lawfully committed, is not 
sufficient to justify it. But the circumstances must be sufficient to excite the 


fears of a reasonable person, and the party killing must have acted wholly 
under the influence of such fears. 
Cal. Pen, C., § 198. 


8034. (4170.) Id. Justifiable or excusable homicide not punishable. 
When the homicide appears to be justifiable or excusable, the person indicted 


must, upon his trial, be fully acquitted and discharged. 
Cala Pen. C:;.§ 199% 
Burden of proving homicide justifiable or excusable, § 8986. 


CHAPTER 15. 
MAYHEM. 


8037. (4171.) Mayhem defined. Every person who unlawfully and ma- 
liciously deprives a human being of a member of his body, or disables or ren- 
ders it useless, or who cuts out or disables the tongue, puts out an eye, slits 
the nose, ear, or lip, is guilty of mayhem. 

Cal. Pen. C., § 203%. Assault with intent to commit, § 8047. 


8038. (4172.) Id. Penalty. Mayhem is punishable by imprisonment 
in the state prison not exceeding ten years. 
Cal. Pen. C., § 204. 


CHAPTER 16. 
KIDNAPING. 


8040. (4173.) Kidnaping defined. Penalty. 


Every person who wil- 
fully : 


1. Seizes, confines, inveigles, or kidnaps another with intent to cause 
him, without authority of law, to be secretly confined or imprisoned within 


this state, or to be sent out of the state, or in any way held to service or kept 
or detained against his will; or, 


2. Leads, takes, entices away, or detains a child under the age of twelve 
years with intent to keep or conceal it from its parent, guardian, or other 
person having lawful care or control thereof, or to extort or obtain money 
or reward for the return or disposition of the child, or with intent to steal any 
article about or on the person of the child; or, 


3. Abducts, entices, or by foree or fraud unlawfully takes or carries 
away another, at or from a place without the state, or procures or advises, 
aids or abets such an abduction, enticing, taking, or conveying away, and 
afterwards sends, brings, has, or keeps such person, or causes him to be kept 
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or secreted within this state,—is guilty of kidnaping, and is punishable by 


imprisonment in the state prison not less than one nor more than ten years. 


Mont. Pen. C., § 380. 
Jurisdiction of indictment for kidnaping, § 8655. 


8041. (4174.) Consent of person kidnaped no defense. Upon a trial for 
a violation of the offense mentioned in the next preceding section, the consent 
of the person kidnaped or confined is not a defense, unless it appear that such 
person was above the age of twelve years, and that the consent was not ex- 
torted by threats or duress. 
Mont. Penk C., § 382, 


CHAPTER 17. 
ROBBERY. 
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(4175.) Robbery defined. Robbery is the felonious taking of per- 
sonal property in the possession of another, from his person, or immediate 


presence, and against his will, accomplished by means of force or fear. 


Cal. Pen. C.,§ 211. 

Assault with intent to commit, § 8047. 

Indictment when property taken to another 
county, § 8656. 

Jurisdiction when committed without state 
and property brought within, § 8656. 

Information or indictment may also contain 
a count for larceny, § 8834. 

Indictment charging a felonious taking by 
defendant by means of force, violence and fear, 
from the immediate presence of and against 
the will of a party is sufficient to charge rob- 
bery, where no objection was taken until af- 
ter verdict. 

People v. Kern, 8 U. 268; 30 P. 988. 

Burglary and robbery in same house at near- 
oy che same time. 


Where a man under bona fide belief that the 
property is his own obtains it by menaces, 
there is trespass but no robbery. 

People v. Hughes, 11 U. 100; 39 P. 492. 

The defendant may testify that at the time 
of the alleged robbery he thought the money 
was his own, and that he had a right to 
take it. 

Id. ; 

The provisions of this section and § 8715, 
subs, 2, 3, are sufficient warrant for the mem- 
pers of a _ sheriff’s posse, although private 
citizens and non-residents of the county, to 
follow and capture the persons who committed 


8044. (4176.) Penalty. 


the crime, using sufficient force to accomplish 
the capture. 
State v. Morgan, 22 U. 162; 61 P. 527. 
People v. Coughlin, 13 U. 58; 44 P. 94. 


Conspiracy to rob, resulting in murder; all 
conspirators equally liable. 

State v. King, 24 U. 482; 68 P. 418. 

State v. Morgan, 22 U. 162; 61 P. 527. 


An indictment for robbery failing to state 
that the property taken from the person of 
the prosecutor was taken ‘‘by means of force 
or fear’’ was insufficient. 

State v. Davis, 28 U. 10; 76 P. 705. 


An indictment not alleging the value of the 
money taken “‘in current U. S. silver coin’’ was 
sufficient, and an amendment inserting these 
terms was not prejudicial to defendant. 

State v. LaChall, 28 U. 80; 77 P. 3. 

The indictment having charged that the 
robbery was ‘‘from the person and immediate 
presence of one R., and by means of force 
and fear, and by threatening to shoot and 
kill him,’”’ and that defendants feloniously took 
a certain sum from the possession of said R., 
was sufficient, and the insertion of the words 
“and against his will’ was unnecessary and 
not prejudicial. 

Id 


Wvidence held insufficient to connect accused 
with a bank robbery. 
State v. Bridwell, 48 U. 97; 158 P. 710. 


Robbery is punishable by imprisonment in the 


state prison for a term not less than five years, and which may be for life. 


Cal. Pen. €., § 213* 


Am’d ’11, p. 9. 


CHAPTER 18. 
ATTEMPTS) TO: KILL. 


8045. (4177.) Administering poison. Every person who, with intent to 
kill, administers, or causes or procures to be administered to another, any 
poison or other noxious or destructive substance or liquid, but by which death 
is not caused, is punishable by imprisonment in the state prison not less than 


five nor more than twenty years. 


Cal Pen.’ C$) 216%. pun stag. poison with food or drink, penalty, 


Homicide, §§ 8023-8034. i § 8171. 
“Attempt’’ defined, penalty, §§ 8527, 8528. 
8046. 


(4178.) Assault with intent to murder. Every person who as- 
saults another with intent to commit murder is punishable by imprisonment 
in the state prison not less than one nor more than twenty years. 


NS 
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It only. 

CalsePen. C.. 9) 20 ios Indictment held to charge assau 

Felonious tay §§ 8047-8048. People v. Chalmers, 5 U. 201; eek 131. ie 
Assault with caustic chemical, § 8069. An allegation in an indictment at an A 
Assault with deadly weapon, § 8070. sault was unlawful, and that it was fone w - 
Where defendant shot at lL. intending to intent to murder, excludes the apa of 

kill him, but accidentally hit H. instead, he ‘‘just cause’ or “excuse or considera poe 

cannot be convicted of assault with intent to ocation,” and renders the use of such words 

murder H. in the indictment unnecessary, 5 
People v. Robinson, 6 U. 101; 21 P. 403. State v. McDonald, 14 U. 178; 46 P. 872. 


CHAPTER 19. 
FELONIOUS ASSAULTS. 


8047. (4179.) Assault with intent to commit rape, etc. Punishment. 
Every person who assaults another with intent to commit rape, the infamous 
crime against nature, or mayhem is punishable by imprisonment in the state 


be d 3 
prison not less than one nor more than ten years. Am dip. 
Cal. Pen. C., § .220*. Assault by convicts, §§ 8051, 8052. . 
Assault with intent to commit murder, § Assault with intent to commit rape; intent; 
8046. violence; resistence; consent; reasonable doubt. 
Assault defined, § 8065. State v. McCune, 16 U. 170; 51 P. 818. 


Assault with deadly weapon, § 8070. 

8048. (4180.) Assault with intent to commit other felony. Exceptions. 
Every person who is guilty of an assault with intent to commit any felony, 
except an assault with intent to commit murder, and except assaults enumer- 
ated in the next preceding section, is punishable by imprisonment in the state 
prison not exceeding five years, or in a county jail not exceeding one year, or 
by fine not exceeding $300, or by both. 


Cal, Pen. Cy, § 221*. Assault with caustice chemical, § 8041. 
Attempts, penalties, §§ 8527, 8528. 


8049. Indecent assault defined. Every person who shall assault a child, 
whether male or female, under the age of fourteen years, and shall take in- 
decent liberties with or on the person of such child, without committing, 
intending, or attempting to commit the crime of rape, or the crime of assault 
with intent to commit rape, upon such child, with or without the child’s con- 
sent, shall be deemed guilty of an indecent assault, and on conviction thereof 
shall be guilty of a felony. 09, p. 25. 


An indictment in the language of the stat- ~ State v. McMillan, 46 U. 19; 145 P. 833. 
ute is sufficient; and the terms “indecent as- State v. Therkelsen, 48 U. 629; 161 P. 59. 
Sault” and ‘indecent liberties’ are convertible 
and self defining. 


8050. (4181.) Administering narcotics to further felony. Every per- 
son guilty of administering to another chloroform, ether, laudanum, or other 
narcotic, anesthetic, or intoxicating agent, with intent thereby to enable or 
assist himself or any other person to commit a felony, is guilty of felony. 


Cal. Pen. C., § 222%. Administering narcotics, ete., to accomplish 
Administering poison, etc., § 8045. rape, § 8105. 


8051. To punish certain convicts for committing assaults. Any convict 
sentenced to imprisonment in the state prison for a term less than life im- 
prisonment, who commits an assault upon any other convict, or upon the war- 
den, or any guard, or other person whomsoever, with a deadly weapon or in- 
strument, or by means of force, or by administering any poisonous or other 
substance which is likely to produce great bodily harm or injury, shall be 
deemed guilty of a felony, and, upon conviction thereof, be punished by im- 
prisonment in the state prison for not less than three nor more than twenty 
years. OR as) 

_ 8052. Punishment of life convicts for committing assaults. Every con- 
vict undergoing a life sentence in the state prison of the state of Utah, who, 
with malice aforethought, commits an assault upon any other convict, or 
upon the warden, or any guard, or upon any other person whomsoever, with a 
deadly weapon, or instrument of any kind, or by means of force, or by admin- 
istering any poisonous or deleterious substance, which will likely produce 
great bodily injury, shall, upon conviction, be punishable with death. ’09, p. 8. 
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CHAPTER 20. 
DUELS AND CHALLENGES. 


8055. (4182.) Duel defined. A duel is any combat with deadly weap- 
ons fought between two or more persons, by previous agreement or upon a 
previous quarrel. 


Cal. Pen. C., § 225. 
Leaving state to engage in duel, jurisdiction, §§ 8646, 8647. 


8056. (4183.) Murder, when death ensues. Every person guilty of 
fighting any duel, from which death ensues within a year and a day, is guilty 
of murder in the first degree. 

Cal. Pen. C., § 226*. 

8057. (4184.) Dueling punishable though no death or wound ensues. 
Every person guilty of fighting any duel, although no death or wound ensues, 
is punishable by imprisonment in the state prison not exceeding one year. 

Cal. Pen. C., § 227%, 228%. 

8058. (4185.) Sending or accepting challenge, etc. Seconds. Every 
_ person guilty of sending or accepting a challenge to fight a duel, or who acts 
as a second therein, or who posts or publishes another for not fighting a duel, 
or for not sending or accepting a challenge to fight a duel, or who uses any re- 
proachful or contemptuous language, verbal, written, or printed, to or con- 
cerning another for not sending or accepting a challenge to fight a duel, or 
with intent to provoke a duel, is guilty of a misdemeanor. 

Cal. Pen. C., §§ 227%, 228*, 229%. 

8059. (4186.) Officer failing to prevent a duel. Every judge, justice of 
the peace, sheriff, or other officer bound to preserve the public peace, who has 
knowledge of the intention on the part of any person to fight a duel, and who 
does not exert his official authority to arrest the party and prevent the duel, is 
punishable by a fine not exceeding $500. 

Cal. Pen. C., § 230*. 

8060. (4187.) Testimony must be given though incriminating. No per- 
son shall be excused from testifying or answering any question upon any in- 
vestigation or trial for a violation of any of the provisions of this chapter,’ 
upon the ground that his testimony might tend to convict him of a crime. 
But no evidence given upon any examination of a person so testifying shall 
be received against him in any criminal prosecution or proceeding. 

Cal. Pen. C., § 232. 


CHAPTER 21. 
FALSE IMPRISONMENT. 


8062. (4188.) False imprisonment defined. False imprisonment is the 
unlawful violation of the personal liberty of another. 


Cal. Pen. C., § 236. unlawful restraint on his person, or control 
False imprisonment is the unlawful arrest over the freedom of his movements, by force 
and detention of the person of another, with or threats. 
or without a warrant or other process, or an Smith v. Clark, 37 U. 116; 106 P. 653. 


8063. (4189.) Id. Penalty. False imprisonment is punishable by a 
fine not exceeding $3000, or by imprisonment in the county jail not more than 


one year, or by both. 
Cal. Pen. C., § 237%. 
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CHAPTER 22. 
ASSAULT AND BATTERY. 


8065. 


(4190.) Assault defined. An assault is an unlawful attempt, 


coupled with a present ability, to commit a violent injury on the person of 


another. 


Cal. Pen. C., § 240. 
Felonious assaults, §§ 8046-8050. 


Attempt must be unlawful. : 
Ganaway v. S. L. Dram. Ass’n, 17 U. 387; 53 
P. 830. Py 


An assault is punishable by fine in any 


sum less than $300, or by imprisonment in the county jail not exceeding three 


8066. (4191.) Id. Penalty. 
months. 
€al,-Pen. "G., § 314. 
8067. 


Gales Pen’ Go; -§) 242. : 
Indictment alleging unlawful and felonious 


8068. (4193.) Id. Penalty. 


(4192.) Battery defined. A battery is any wilful and unlawful use 
of force or violence upon the person of another. 


assault and shooting with a pistol charges a 


battery. : 


People v. Chalmers, 5 U. 201; 14 P. 131. 


A battery is punishable by a fine in any 


sum less than $300, or by imprisonment in the county jail not exceeding six 


months, or by both. 
Cal. Pen. C., § 243*. 


8069. 


(4194.) Assault with caustic chemical. 


Every person who wil- 


fully and maliciously places or throws, or causes to be placed or thrown upon 
the person of another, any vitriol, corrosive acid, or caustic chemical of any 
nature with intent to injure the flesh or disfigure the body of such person, is 
punishable by imprisonment in the state prison not less than one nor more 


than ten years. 
Cal. Pen. C., § 244*. 


8070. 


Felonious assaults, §§ 8046-8050. 
(4195.) Assault with deadly weapon. 


Every person who, with 


intent to do bodily harm, and without just cause or excuse, or when no con- 
siderable provocation appears, or when the circumstances show an abandoned 
or malignant heart, commits an assault upon the person of another, with a 
deadly weapon, instrument, or other thing, is punishable by imprisonment 
in the state prison not exceeding five years, or by fine not exceeding $1000, or 


by both. 


Cal. Pen. -C., § 245. : 

Having deadly weapon with intent to assault 
another, § 8265. 

Exhibiting deadly weapon in angry 
threatening manner, § 8229. 

Assault with intent to murder, § 8046. 

Assaults by convicts, §§ 8051, 8052. 

Felonious assaults, §§ 8047-8050. 

Indictment must allege act to have been com- 
mitted ‘‘without just cause or excuse.’’ 

People v. Fairbanks, 7 U. 3; 24 P. 538. 

People v. Parman, 7 U. 7; 24 P. 589. 

See State v. McDonald, 14 U. 173; 46 P. 872, 
and State v. Williamson, 22 U. 248; 62 P. 1022. 

The intent to do bodily harm is the very es- 
sence of the offense. 

State v. Potello, 42 U. 396; 1382 P. 14. 


and 


Where the defendant contends that the com- 
plaining witness, a man of known bad repu- 
tation, who had been making threats against 
his life, assaulted him and was about to draw 
a revolver when defendant shot, an instruc- 
tion that great bodily harm meant something 
more than injury ordinarily resulting from 
battle inflicted by hand or fist, without a 
weapon, is improper, having no basis in the 
evidence. 

State v. Kakarikos, 45 U. 470; 146 P. 750. k 

This offense is not necessarily included in the 
crime of assault with intent to murder. 

State v. Jukanovich, 45 U. 372; 146 P. 289. 


CHAPTER 23. 
CRIMINAL LIBEL AND SLANDER. 
8072. (4196.) Libel defined. A libel is a malicious defamation, ex- 


pressed either by printing, or by signs, or pictures, or the like, tending to 
blacken the memory of one who is dead, or to impeach the honesty, integrity, 


virtue, or reputation, or publish the natural defects, of one who is alive, and 
thereby to expose him to public hatred, contempt, or ridicule. 


Cal. Pen. C., § 248%, 
Imputing unchastity to females, §§ 8082, 8083. 
ee actions for libel or slander, §§ 3692, 6604, 


Sending threatening letter, § 8325. 


Conveying false reports to newspapers, Sau 


8084. < 
A candidate for a public office is amenable t 

public and private criticism made in good fa 

and based upon a reasonable and ¢c 


% 


cause, and when he becomes such a candidate 
he is regarded in law as putting his character 
in issue in respect to his qualifications and fit- 
ness for the office for which he is a candidate. 
People v. Glasmann, 12 U. 288; 42 P. 956. 
A conviction for criminal libel is sustained 
by evidence that defendant circulated a letter 


8073. 
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capable of the construction that the person 
libeled was guilty of maladministration of the 
affairs of the corporation and that, in order 
to conceal the same, resort was had to fraud- 
ulent practices. 

People v. Ritchie, 12 U. 180; 42 P. 209. 


(4197.) Id. Penalty. Every person who wilfully, and with a 


malicious intent to injure another, publishes or procures to be published any 
libel is punishable by fine not exceeding $1000, or by imprisonment in the 


county jail not exceeding one year. 
Cal. Peni C., § 249". 


8074. 


(4198.) Libel presumed malicious. 


An injurious publication is 


presumed to have been malicious if no justifiable motive for making it is 


shown. 
Cal. Pen. C., § 250. 
8075. (4199.) Truth may be given in evidence. 
and fact. 


Jury to determine law 


In all criminal prosecutions for libel, the truth may be given in evi- 


dence to the jury, and, if it shall appear to the jury that the matter charged as 
libelous is true, and was published with good motives and for justifiable ends, 
the party shall be acquitted. The jury shall have the right to determine the 


law and the fact. 


Cal. Pen. -C., §-251. 

Constitutional provisions, Con. art. 1, sec. 15. 

Libel; retraction, damages, § 3692. 

Bane and mitigating circumstances, §§ 6605, 

6. 

In a prosecution for criminal libel of a can- 
didate for public office, the evidence upon 
which the publication was made is admissible 
to rebut malice. 

People v. Glasmann, 12 U. 238; 42 P. 956. 

In a prosecution for criminal libel, during 
the proceedings of the trial the court said: 
“Now, then, the defendants in this case are 
charged with publishing certain matter with 
respect to a citizen of this town which is libel. 
It is libelous by its terms and charges not only 


to make a man infamous and ridiculous in the 
ah of the community;” held, error. 

When a grand jury is investigating as to 
whether a libel has been published, the facts 
as to whether the publication was true or false 
and the motive for its publication are ‘‘ma- 
terial matters’ hereunder. 

People v. Greenwell, 5 U. 112; 13 P. 89. 

Where a publication referred to the record 
in a criminal case to support certain defama- 
tory statements, the testimony given in said 
case is admissible in a prosecution for libel 
to show that the publication was a fair re- 
port of said testimony. 

People v. Glasmann, 12 U. 238; 42 P. 956. 


crimes but charges matters which are intended 

8076. . (4200.) Likel need not be seen or read. To sustain a charge of 
publishing a libel, it is not needful that the words or things complained of 
should have been read. or seen by another. It is enough that the accused 
‘knowingly parted with the immediate custody of the libel under circum- 
stances which exposed it to be read or seen by any other person than himself. 

Cal. Pen. C., § 252. Indictment for libel, sufficiency, § 8846. 

8077. (4201.) Liability of authors, editors, and proprietors. Each au- 
thor, editor, and proprietor of any newspaper, or serial publication, is charge- 
able with the publication of any words contained in any part of such book or 
number of such newspaper or serial. 

Cal. Pen. C., § 253*. 

8078. (4202.) Privilege of fair report of public proceedings. No re- 
porter, editor, or proprietor of any newspaper is liable to any prosecution for 
a fair and true report of any judicial, legislative, or other public official pro- 
ceedings, or of any statement, speech, argument, or debate in course of the 
same, except upon proof of malice in making such report, which shall not be 


implied from the mere fact of publication. 
Cal. Pen. C., § 254. Libel and slander, how pleaded in civil ac- 
Libel published in good faith, retraction, tion, §§ 6604, 6605. 

damages, § 3692. 


8079. (4203.) Id. Privilege does not extend to libelous matter. Li- 
belous remarks or comments connected with matter privileged by the next 
preceding section receive no privilege by reason of their being so connected. 

Cal. Pen. C., § 255. 

8080. (4204.) Privileged communication to interested person. A com- 
munication made to a person interested in the communication, by one who 
was also interested or who stood in such relation to the former as to afford a 
reasonable ground for supposing his motive innocent, is not presumed to be 
malicious, and is a privileged communication, 


: § 256. related to plaintiff, wrote to plaintiff's wife 
nts, husband and wife, un- in such terms as to imply that he had illicit re- 


oe 
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lations with another woman, the communica- epee wife would regard the act as 
tions were not conditionally privileged, hav- riendly. ‘ 
ing been made merely on the assumption that Burton v. Mattson, 50 U. —; 166 P. 979. 


8081. (4205.) Threat to publish libel. Blackmail. Every person who 
threatens another to publish a libel concerning him, or any parent, husband, 
wife, or child of such person, or member of his family, and every person who 
offers to prevent the publication of any libel upon another person, with intent 
to extort any money or other valuable consideration from any person, 1s 
guilty of a misdemeanor. 

Galimeen.) ©. 9) 2D. Extortion by means of threats, §§ 8320, 8325. 

8082. (4206.) Slander. Imputing unchastity to females. If any per- 
son shall orally or otherwise, falsely and maliciously, or falsely and wantonly 
impute to any female, married or unmarried, a want of chastity, he shall be 
deemed guilty of criminal slander, and upon conviction shall be punished by a 
fine of not less than $100 nor more than $1000, or by imprisonment in the 
county jail not exceeding one year, or by both. — 

Texas Pen. C., (1895) art. 750*. Criminal libel and- slander, §§ 8072-8075. 

8083. (4207.) Id. Evidence. Imputation need not be false. Justifi- 
cation. In any prosecution under the next preceding section, it shall not be 
necessary for the state to show that such imputation was false, but the de- 
fendant may in justification show the truth of the imputation, and the general 
reputation for chastity of the female alleged to have been slandered may be 
inquired into. . 

8084. Conveying false news to newspaper. Any person who wilfully 
states, conveys, delivers, or transmits, by any means whatsoever, to the 
manager, editor, publisher, or reporter of any newspaper, magazine, periodi- 
cal, or serial, for publication therein, any false or libelous statement concern- 
ing any person, persons, companies, or corporations, and thereby secures 
actual publication of the same, is hereby declared guilty of a misdemeanor. 


09.0 p. 228) 


CHAPTER 24. 
POLYGAMA ELE 


8086. (4208.) Polygamy defined. Exceptions. Every person who has 
a husband or wife living, who hereafter marries another, whether married or 
single, and any man who hereafter simultaneously, or on the same day, mar- 
ries more than one woman, is guilty of polygamy, and shall be punished by a 
fine of not more than $500, and by imprisonment in the state prison for a term 
of not more than five years; but this section shall not extend to any person by 
reason of former marriage whose husband or wife by such marriage shall 
have been absent for five successive years, and is not known to such person 
to be living, and is believed by such person to be dead, nor to any person by 
reason of any former marriage which shall have been dissolved by a valid 
decree of a competent court, nor to any person by reason of any former mar- 
riage which shall have been pronounced void by a valid decree of a com- 


petent court, on the ground of nullity of the marriage contract. 
Polygamous or plural marriages to be forever 


prohibited, Enabling Act, sec. 3 

Polygamous or plural marriages forever pro- 
hibited; “Cons art. 63) sec. 1. 

This chapter declared in force by the 
constitution, Con. art. 24, sec. 2. 

Counts for polygamy and unlawful cohabi- 
tation may be joined, § 8091. 

When wife competent witness against her 
husband charged with polygamy, note to § 
9278. 

The constitutional guaranty of religious free- 
dom was not intended to prohibit legislation 
in respect to polygamy. Religious belief can- 
not be accepted as a justification of an overt 
act made criminal by the law of the land. 
eae v. U. S., 98 U. S. 145; same case, 1 


Woes v. U. S., 108 U. S. 304; same case, 2 U. 


_On an indictment for bigamy, the first mar- 
riage may be proved by the admissions of the 
prisoner. 


Pfs) v. U. S., 103 U. S. 804; same case, 2 U. 


Or by facts from which it may be inferred. 
epee v. U. S., 103 U. S. 804; same case, 2 U. 


See also U. S. v. Simpson, 4 U. 227; 7 P. 257. 

In a prosecution for polygamy, the polyga- 
mous marriage may be proven by the confes- 
sions of the defendant and by circumstances 
tending to corroborate the confessions, 

Us Si.v.2 Basset, bi eelot gees 7. 

See U. S. v. Miles, 2 U. 19; 103 U. S. 304, 

U. S. v. Harris, 5 U. 621; 19 P. 197, : y 
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It was not error in the court in its charge 
to the jury to call their attention to the evil 


8087. 


wos te ee 
mn, Pe 


PENAL CODE—POLYGAMY, ETC. 


(4209.) Unlawful cohabitation. 
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consequences of bigamy or to remind them of 
the duty they had to perform. 
elds v. U. &., 98 U. S. 145; same case, 1 


If any male person hereafter co- 


habits with more than one woman, he shall be guilty of a misdemeanor, and 
on conviction thereof shall be punished by a fine of not more than $300, or by 
imprisonment in the county jail for not more than six months, or by both said 
punishments, in the discretion of the court. ; 


As to competency of wife as witness, § 9278. 

As to testimony of accomplice, § 8992. 

As to joinder of offenses in same indictment, 
§ 8091, 8834. 

The offense of cohabiting with more than one 
woman is complete when a man to all outward 
appearances lives and associates with two or 
more women as wives in the habit and repute 
of marriage, and sexual intercourse is not a 
necessary ingredient of this offense. 

J. S. v. Snow, 4.-U. 280; 9 P. 501; see 118 
U. S. 346. 

Weis. Vv. Musser,-4 WU. 158; 7 BP. 389. 

U. S. v. Cannon, 4 U. 122; 7 P. 369; affirmed 
MWGe U.S. 55. 

But see Cannon v. U. S., 118 U. S. 355. 

Wipowy. clarris,5— U. 43630117. P.. 7b: 

es. Vv. smith, 5 U. 232: 145P. 291. 

tS Vem Cay Dl. coor 14.32 849: 

State v. Graham, 23 U. 278; 64 P. 557. 

A man is guilty of unlawful cohabitation 
even though he deserts the lawful wife and 
cohabits exclusively with the plural wife. 

Ws. wv. Clark, 6 U. 1205 21 BP. 463. 

A continuing offense such as that of cohabit- 
ing with more than one woman, in the sense 
of sec. 3 of the Edmunds-Tucker act, can be 
committed but once for the purposes of the 
indictment or prosecution prior to the time the 
prosecution is instituted. (Overruling U. S. v. 
Snow, 4 U. 295; 9 P. 686.) 

In re Lorenzo Snow, 120 U. S. 274. 

Ex parte Neilsen, 131 U. S. 176. 

But where offense was committed after in- 
dictment, there can be a subsequent prosecu- 
tion. 

U. S. vy. Eldredge, 5 U.-161; 13 P. 673. 

If a man has a legal wife living, the pre- 
sumption of fact is that he cohabits with her, 
but this is a disputable presumption, which 
may be rebutted. But if a man having a le- 
gal wife living makes habitual visits to her 
at her house, the presumption of law is that 
he makes the visits as a husband, and he 


8088. 


Should not be permitted to say that the visits 
were made by him in any character other than 
as a husband. 

OniSav. Clarks 5) Wy 226. 146288. 

Un Ss: Vv. Clark; 6 WU. 120; 21) P. 463) 
he S. v. Snow, 4 U. 295; 9 P. 686; 118 U. S. 
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UA SaVaelarrish:5 Ua436e) lye Py 7: 

Where defendant is charged with unlawfully 
cohabiting with two women between two stat- 
ed dates, evidence of his conduct and relation-. 
ship to the women prior to the first date is 
admissible. 

U. S. v. Musser, 4 U. 153; 7 P. 389. 

U. S. v. Groesbeck, 4 U. 487; 11 P. 542. 

U.S. v. Smith, 5 Us 273: 15 RP. 1. 

U. S:v. Peay, 5 U. 263; 14 P) 342: 

If a relationship is formed, which in its in- 
ception is unlawful, it is not presumed to 
cease on the enacting of a law providing for 
its punishment; otherwise, if the relationship 
be lawful when formed. 

WSs va Musser, 4 OU. 15385 7s 389: 

While it is not necessary to show actual 
sexual relations, yet a defendant cannot be 
convicted upon proof of affirmative acts upon 
Bact part from which the jury might infer 
guilt. 

State v. Graham, 23 U. 278; 64 P. 557. 

The deliberate confession of defendant that 
he committed the offense, which confession 
was proven by two witnesses, is sufficient to 
sustain a conviction. 

U. S. v. Schow, 6 U. 381; 24 PB. 30. 

An indictment for unlawful cohabitation 
need not state that the defendant is a male 
person. 

U. S. v. Cannon, 4 U. 122; 7 P. 369; affirmed 
UGE SRO or 

U. S. v. Eldredge, 5 U 161; 13 P. 678. 

Sexual intercourse is not a necessary element 
in the crime of unlawful cohabitation. 

State v. Springer, 40 U. 471; 121 P. 976. 


(4210.) Adultery; punishment. Whoever commits adultery shall 


be punished by imprisonment in the state prison not exceeding three years; 
and when the act is comitted between a married woman and a man who is un- 
married, both parties to such act shall be deemed guilty of adultery; and 
when such act is committed between a married man and a woman who is un- 
married, the man shall be deemed guilty of adultery. 


Counts for adultery and fornication may be 
joined, § 8092. 

A conviction for unlawful cohabitation bars a 
prosecution for adultery under the act of 
March 3, 1887, when the latter offense is a 
part of a continuous cohabitation with the 
women named in the first indictment, though 
the time of its commission is laid after the 
period during which the cohabitation was al- 
leged to have continued. 

Ix parte Neilsen, 131 U. S. 176. 

In re Barton, 6 U. 264; 21 P. 998. 

In re Maughan, 6 U. 167; 21 P. 1088. 

But see U. S. v. West, 7 U. 487; 27 P. 84. 

Sec. 3, chap. 7, laws of 1892, respecting po- 
lygamy, adultery, and other offenses, is not 
in conflict with any act of congress, was a 
valid law of the territory, and was continued 
in force under the state government. Under 

8 of said act, adultery became a crime 
against laws of the state. 

State v. Norman, 16 U. 457; 52 P. 986. 

Acts of congress defining ‘adultery,’ and 
prescribing punishment therefor in the_terri- 
tories, as a crime against the United States, 
did not prevent the territorial legislature from 
punishing by statute the same act as an of- 
fense against the territorial government and 
its laws. 
mids 


be 


In a prosecution for adultery, evidence of 
subsequent acts of association not amounting 
to crime are admissible as tending to show the 
probability of guilt in the crime charged, and 
this rule is not in violation of the rule an- 
Bounced in State v. Hilberg, 22 U. 27; 61 P: 
15. 


State v. Snowden, 23 U. 318; 65 P. 479. 

Complaint for adultery held sufficient. 

State v. Thompson, 31 U. 228; 87 P. 709. 

Evidence held sufficient to sustain a convic- 
tion. 

State v. Kimball, 45 U. 443; 146 P. 313. 

In a prosecution for adultery, testimony that 
the accused was the first man with whom the 
woman involved had intercourse was irrele- 
vant and prejudicial. 

State v. Hansen, 40 U. 418; 122 P. 375. 

The testimony of the woman identifying her 
child in court is competent to corroborate 
her testimony that she gave birth to a child. 

State v. Cluff, 48 U. 102; 158 P. 701. 

A confession of accused is not alone suf- 
ficient to prove the corpus delicti, and mere 
admission of intimacy with the prosecutrix, 
not amounting to an acknowledgment of guilt 
of the act relied on for conviction or any 
other specific act within the period of limita- 
tion, was not a confession of guilt. 

State v. Sheffield, 45 U. 426; 146 P. 306. 
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The corpus delicti was sufficiently shown by 
proof that the prosecutrix, an unmarried 
woman, gave birth to a child, and accused’s 
admission that he had sexual intercourse with 


her. : é 
State v. Greene, 38 U. 389; 115 P. 181. 


MARRIAGE MAY BE PROVED BY: 


The defendant’s admission. 

State v. Greene, 38 U. 389; 115 PR. 138i. 
State v. Moore, 41 U. 124; 126 P. 322. 
State v. Moore, 36 U. 521; 105 P. 293. 


8989. (4211.) Incest. 


A deed signed and acknowledged by defend-_ 
ant and the woman as husband and wife. 
State v. Greene, 33 U. 497; 94 P. 987. 


A certified copy of a marriage record show- — 


ing accused’s marriage with a woman other 
than one he is charged to have had intercourse 
with, where the party is identified as the one 
named in the certificate. 

State v. Springer, 40 U. 471; 121 P. 976. 

Evicence held sufficient to support a jury 
finding that accused was married. 

State v. Park, 44 U. 360; 140 P. 768. 


If any person related to another person within 


and not including the fourth degree of consanguinity, computed according to 
the rules of the civil law, shall marry or cohabit with, or have sexual inter- 
course with, such other so related person, knowing her or him to be within 
said degree of relationship, the person so offending shall be deemed guilty of 
incest, and, on conviction thereof, shall be punished by imprisonment in the ~ 
state rison not less than three years and not more than fifteen years. 


A father having intercourse with his daugh- 
ter may be convicted of incest, or of attempt 
to commit incest, though the daughter did not 
consent and the intercourse was had by force. 

State v. Winslow, 30 U. 403; 85 P. 433. 

The words ‘within and not including the 
fourth degree of consanguinity,’’ etc., as used 
in this section, relating to the crime of in- 


8080. (4212.) Fornication. 


eest, are descriptive of the class of persons 
who are. prohibited from marrying, cohabit- 
ing, or having sexual intercourse with each 
other, and are intended to group together all 
of the different degrees of relationship to 
which the statute applies, and thereby to avoid 
the necessity of specifically enumerating them. 
State v. James, 32 U. 152; 89 P. 460. 


If an unmarried man or woman commits 


fornication, each of them shall be punished by imprisonment in the county 
jail not exceeding six months, or by a fine not exceeding $100. 


ae knowledge of female under eighteen, § 

See. 5, chap. 7, Laws 1892, respecting polyg- 
amy, adultery, fornication, and other offenses, 
is not in conflict with any act of congress, was 
a valid law of the territory, and was continued 
in force under the state government. Under 


the provisions of said section, fornication be- 
came a crime against the laws of the state. 
State v. Pierpont, 16 U. 476; 52 P. 992. 
Evidence sufficient to identify the woman 
named in the information, though under the 
wrong christian name, as the one with whom 
the act was committed. 
State v. Chipman, 40 U. 549; 123 P. 89. 


8091. (4213.) Counts for polygamy and unlawful cohabitation may be 
joined. Counts for any or all offenses named in §§ 8086, 8087, may be joined 
in the same information or indictment. 

8992. (4214.) Counts for adultery and for fornication may be joined. 
Counts for any or all offenses named in §§ 8088, 8090, may be joined in the 
same information or indictment. 


8093. (4215.) Acquittal or conviction under U. S. law a bar. In all 
cases where there has been a prosecution, acquittal, or conviction «under any 
of the laws of the United States, for any of the crimes defined in this chapter, 
such prosecution, acquittal, or conviction shall operate as a bar for any 
prosecution for the same offenses under the provisions of this chapter. 

_ 8094. (4216.) Jurisdiction in district court. In all prosecutions under 
this chapter, the district court shall have exclusive original jurisdiction. 


CHAPTER 25. 
PANDERING. 
(11, p. 178.) 


8085. Pandering prohibited. Penalty. Any person who shall procure 
a female inmate for a house of prostitution; or who shall induce, persuade, 
encourage, inveigle, or entice a female person to become a prostitute; or who 
by promises, threats, violence, or by any device or scheme, shall cause, induce 
persuade, encourage, take, place, harbor, inveigle, or entice a female person to 
become an inmate of a house of prostitution or assignation place, or any place 
where prostitution is practiced, encouraged, allowed; or any person who shall, © 
by promises, threats, violence, or by any device or scheme, cause, induce, 
persuade, encourage, inveigle, or entice an inmate of a house of prostitution 1 
place of assignation to remain therein as such inmate; or any person w h 


‘ ; promises, threats, violence, or by any device or scheme, or by fraud or artifice, 
or by duress of person or goods, or by abuse of any position of confidence or 


5 : , 
a eal eed oe 


authority, or having legal charge, shall take, place, harbor, inveigle, entice, 


__ persuade, encourage, or procure any female person to enter any place within 


this state in which prostitution is practiced, encouraged, or allowed, for the 


purpose of prostitution or, not being her husband, for the purpose of sexual 


intercourse, or to inveigle, entice, persuade, encourage, or procure any fe- 
male person to come into this state or to leave this state for the purpose of 
prostitution or, not being her husband, for the purpose of sexual intercourse; 
or who takes or detains a female with the intent to compel her by force, 


_ threats, menace, or duress to marry him or to marry any other person or to 


be defiled; or upon the pretense of marriage takes or detains a female person 


_ for the purpose of sexual intercourse; or who shall receive or give, or agree 


to receive or give, any money or thing of value for procuring or attempting 
to procure any female person to become a prostitute or to come into this state 
or leave this state for the purpose of prostitution or, not being her husband, 


_ for the purpose of sexual intercourse, shall be guilty of pandering, and upon 


conviction shall be punished by imprisonment in the state prison for a term 
of not more than twenty years. 


An information in the language of the stat- stay there, accused would fit the inmate out 
utes is insufficient, it must set forth the facts with nice clothes and send her to another 


constituting the threats, promises, etc. house of prostitution run by accused, did not 
State v. Topham, 41 U. 39; 123 P. 888. show a promise within the statute. 
The fact that accused told an inmate that, Id. : 


if the inmate’s mother were willing to let her 


8096. Id. Any person who, by force, fraud, intimidation, or threats, 
places or leaves, or procures any other person or persons to place or leave, 
his wife in a house of prostitution or to lead a life of prostitution shall be 
guilty of a felony, and upon conviction thereof shall be sentenced to the 
state prison for not more than ten years. 


8097. Definition. Penalty. Any person who shall knowingly accept, 
receive, levy, or appropriate any money or other valuable thing, without con- 
sideration, from the proceeds of the earnings of any woman engaged in pro- 
stitution, shall be deemed guilty of a felony, and on conviction thereof shall 


be punished by imprisonment for a period of not less than two nor more than 


twenty years. Any such acceptance, receipt, levy, or appropriation of such 
money or valuable thing shall, upon any proceeding or trial for violation of 
this section, be presumptive evidence of lack of consideration; any person 
who shall procure a female person for the purpose of prostitution for another 
male person by either personal solicitation, messenger, telephone call, or 
other means, or who shall send or direct any female person to the sleeping 
apartment or lodging room of any male person, or to any other place for the 
purpose of prostitution, whether for hire or for a commission of the proceeds 
of the prostitution, or for any other consideration of value, from either the 
man for whom such female was procured, sent, or directed, or from the 
female so procured, sent, or directed, whether collected at the time or not; 
every messenger, every hotel or rooming house proprietor, clerk, or other 
employe of such place, and every chauffeur or hack driver, or any other per- 
son, who by any means sends, directs, takes, or conveys any female person 
to any room or other place for the purpose of prostitution with or for another 
male person, or any person who keeps a list of female persons to call or to 
be called for the purpose of prostitution, shall be deemed guilty of a felony, 
and on conviction thereof shall be punished by imprisonment for not less 
than two nor more than ten years. Any cafe, restaurant, or coffee house pro- 
prietor, manager, waiter, or other employe having full or temporary charge 
of such place, or any proprietor, manager, or other person having charge of 
any road house or assignation house, or any other person who knowingly 


permits prostitutes to solicit patronage for prostitution in their place of 


business, or any place over which such person has control, or aids or abets 


‘such prostitutes in so soliciting or securing patronage for prostitution in 


ny lace or in any manner whatsoever; and every hotel, rooming house, 
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lodging house, or boarding house keeper, proprietor, or manager, or other 
person having charge of such place, or any other person who knowingly 
rents any of the rooms of such a place, or any other room or rooms of any 
place for the purpose of prostitution, or knowingly permits any of such rooms 
or any other room or rooms over which they have control to be used for the 
purpose of prostitution, shall be deemed guilty of a felony, and on conviction 
thereof shall be punished by imprisonment for a period of not less than one 
nor more than five years; provided, that, in the case of the procuring of a 
female for the purpose of prostitution, such female being under the age of 
twenty-one years at the time of procurement, and such female being pro- 
cured, sent, or directed by any of the persons or by any of the methods in 
this section described, or by any other person or method for the purpose of 
prostitution, and whether or not such female be of chaste character at the 
time of such procurement, or, if the procurer be the lawful husband of such 
female, such person shall on conviction be punished by imprisonment for a 
period of not less than five nor more than twenty years. Am’d’15, p. 4. 


8088. Detention of female in house of prostitution. Penalty. Any per- 
son or persons who attempts to detain any female person in a disorderly house 
or house of prostitution because of any debt or debts she has contracted, or 
is said to have contracted, while living in said house, shall be guilty of a 
felony, and upon conviction thereof shall be sentenced to the state prison for 
not more than ten years. 


8099. Obtaining transportation for prostitutes prohibited. Penalty. 
Any person who shall knowingly transport or cause to be transported, or aid 
or assist in obtaining transportation for, by any means of conveyance into, 
through, or across this state, any female person for the purpose of prostitu- 
tion, or with intent and purpose to induce, entice, or compel such female per- 
son to become a prostitute, shall be deemed guilty of a felony, and upon con- 
viction thereof be sentenced to the state prison for not more than ten years. 
Any person who may commit the crime in this section mentioned may be 
prosecuted, indicted, tried, and convicted in any county or city in or through 
which he shall so transport or attempt to transport any female person, as 
aforesaid. 


8100. Where acts are committed, no defense. It shall not be a defense 
to a prosecution for any of the acts prohibited in the foregoing sections that 
any parts of such act or acts shall have been committed outside this state, 
and the offense shall in such case be deemed and alleged to have been com- 
mitted and the offender tried and punished in any county in which the prosti- 
tution was intended to be practiced or in which the offense was consummated, 
or any overt act in furtherance of the offense shall have been committed. 

Jurisdiction in case of kidnaping, § 8655. ’ 

8101. Witnesses. Any such female person referred to in the foregoing 
sections shall be a competent witness in any prosecution under this chapter 
to testify for or against the accused as to any transaction or as to any con- 
versation with the accused or by him with another person or persons in her 
presence, notwithstanding her having married the accused before or after 
the violation of any of the provisions of this chapter, whether called as a 


witness during the existence of the marriage or after its dissolution. 
Husband and wife incompetent witnesses, generally, § 9278. 


CHAPTER 26. 
RAPE. EGG: 


8105. (4217.) Rape defined. Rape is an act of sexual intercourse ac- 


complished with a female, not the wife of the perpetrator, under either of the 
following circumstances: 


1. When the female is under the age of thirteen years; 


~. 
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2. Where she is incapable, through lunacy or any other unsoundness of 
mind, whether temporary or permanent, of giving legal consent; 

3. Where she resists, but her resistence is overcome by force or violence; 

4. Where she is prevented from resisting by threats of immediate and 

great bodily harm, accompanied by apparent power of execution, or by any 

intoxicating, narcotic, or anesthetic substance administered by or with the 


privity of the accused; 


5. When she is at the time unconscious of the nature of the act, and this 


is known to the accused; 


6. Where she submits under the belief that the person committing the 
act is her husband, and this belief is induced by any artifice, pretense, or con- 
cealment practiced by the accused, with intent to induce such belief. 


en Pen. C., $261". ‘Cal.zSup: (1889) § 261, 


p. . 
“taal with intent to commit, § 8047, and 
note. 
Administering narcotics, etc., with intent to 
commit felony, § 8050. 
ao knowledge of female under eighteen, § 


Rape and assault to commit rape defined. 

State v. McCune, 16 U. 170; 51 P. 818. 

A charge of rape includes the lesser offense 
of assault with intent to commit rape. 

State v. Blythe, 20 U. 378; 58 P. 1108. 

In a prosecution for rape, it is not necessary 
to show in the information that the person 
ravished was not the wife of defendant. 

State v. Williamson, 22 U. 248; 62 P. 1022. 

In the absence of threats, no act of defend- 
ant constitutes an assault, if consented to by 
the woman, provided she had the capacity to 
consent. 

State v. McCune, 16 U. 170; 51 P. 818. 

No more resistance in any case is required by 
law than the condition of the woman will per- 
mit her to make. 

State v. McCune, 16 U. 170; 51 P. 818. 


8106. 


State v. Halford, 17 U. 475; 54 P. 819. 

A motion in arrest of judgment, where in- 
formation charged that accused unlawfully, 
forcibly, feloniously, and against the will and 
without the consent of the prosecutrix, rav- 
ished her, but did not allege resistance over- 
come by fear or violence, was properly over- 
ruled. 

State v. Delvecchio, 25 U. 18; 69 P. 58. 

In prosecution for rape; prosecutrix may 
testify that she made complaint, to whom, 
nee and where, but not to particulars there- 
of. 

State v. Neel, 21 U. 151; 60 P. 510. 

State v. Halford, 17 U. 475; 54 P. 819. 

When the complaint of the prosecutrix is 
part of the res gestae, the particulars there- 
of are admissible in evidence on the part of 
the state. 

State v. Imlay, 22 U. 156; 61 P. 557. 

State v. Neel, 21 U. 156; 60 P. 510. 

State v. Halford, 17 U. 475; 54 P. 819. 

Circumstances affecting credibility of prose- 
cutrix. 

State v. Halford, 17 U. 475; 54 P. 819. 


(4218.) When physical ability of koy must be proved. No con- 


viction for rape can be had against one who was under the age of fourteen 
years at the time of the act alleged, unless his physical ability to accomplish 
penetration is proved as an independent fact, and beyond a reasonable doubt. 
Cal. Pen. C., § 262. 
8107. (4219.) Any penetration is sufficient. The essential guilt of rape 
consists in the outrage to the person and feelings of the female. Any sexual 


penetration, however slight, is sufficient to complete the crime. 


Cal. Pen. C., § 263. 
8108. 


(4220.) Penalty for rape. Rape is punishable by imprisonment in 


the state prison not less than five years. 


Cal. Pen. C., § 264. 


8109. (4221.) Carnal knowledge of female under eighteen. 


Any person 


who shall carnally and unlawfully know any female over the age of thirteen 
years and under the age of eighteen years shall be guilty of a felony. 


Fornication, § 8090. 

Sexual intercourse constitutes the offense 
named in this section, even if prosecutrix con- 
sented to the act. 

State v. Hilberg, 22 U. 27; 61 P. 215. 

In prosecutions under this section, great care 
should be exercised in eliciting the truth from 
the witness, so that innocent parties may not 
be punished. 

In a prosecution under this section, where 
put a single offense is charged, and on the 
trial, six different offenses are proven, four of 
them prior to the offense charged, and the 
prosecution fails to elect no which offense to 
stand, the law makes the election and chooses 
the first offense of which evidence is offered 
to secure a conviction, and the prosecution 
could not prove any other act of the kind as 
a substantial offense upon which a conviction 
could be had. 

State v. Hilberg, 22 U. 27; 61 P. 215. 

The provisions of this section make the male 
participant the only guilty Party, the female, 
although consenting, is not liable to indictment 
for the offense charged; she is therefore not an 


accomplice, and her evidence does not, under 
§ 8992, need corroboration. 
Id 


State v. Hoben, 36 U. 186; 102 P. 1000. 

State v. Brazes, 47 U. 474; 155 P. 384. 

State v. Carter, 52 U. —; 173 P. 459. 

Evidence tending to show a want of chastity 
in the prosecutrix is inadmissible. 

State v. Williamson, 22 U. 248; 62 P. 1022. 

State v. Hilberg, 22 U. 27; 61 P. 215. 

State v. Burns, 168 P. 955. 

Admissions of defendant as to paternity of 
child of prosecutrix admissible in a prosecution 
hereunder. 

State v. Neel, 23 U. 541; 65 P. 494. 

The child of prosecutrix may be brought into 
court to corroborate her testimony, but not to 
show a resemblance to defendant. 

Td. 

Evidence of improper familiarity between de- 
fendant and prosecutrix, before the commission 
of the alleged criminal act, but not thereafter, 
is admissible on behalf of the state in a prose- 
cution hereunder. 

State v. Neel, 23 U. 541; 65 P. 494. 

State v. Hilberg, 22 U. 27; 61 P. 215. 
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The offense being one that only a male per- 
son could commit, the information need not 
specify the sex of defendant. 

State v. Williamson, 22 U. 248; 62 P. 1022. 

Information hereunder following the lan- 
guage of the statute is sufficient, and need not 
allege that the person with whom the offense 
was committed was not the. wife of defendant. 


Under the provisions of this section and § 
8527, providing that any act done with intent 
fo commit a crime but failing to effect its 
commission is an attempt to commit a crime, 
an information charging that accused did at- 
tempt to have sexual intercourse with a fe- 
male under the age of consent sufficiently 
charges a public offense as against an attack 
made after verdict. 

State v. Evans, 27 U. 12; 73 P. 1047. 

In a prosecution for rape on a child of ten, 
evidence of prosecutrix, that after the assault 


aA 


had been completed defendant 
there were other female children that had | 
come to his house with whom he had com- 
mitted the same offense, was inadmissible. 

State v. Williams, 36 U. 273; 103 P. 250. 

Where prosecutrix for a rape delays making 
complaint for three years, the jury should be 
instructed that they might consider this de- 
lay. 

Id. 

In an indictment alleging that the defend- 
and ‘‘did lay hold upon the person of said ***, 
and threw her to the ground,” etc., is not im- 
proper as embodying unnecessary allegations 
tending to prejudice the jury. 

State v. Benson, 46 U. 74; 148 P. 445. 

A skirt, worn and torn at the time of the, 
assault, and worn afterwards and washed, is 
admissible to show the extent of the tear as 
bearing on the violence. 

I 


stated that 


8110. (4223.) Id. Of female under eighteen. Every person who takes 
away any female under the age of eighteen years from her father, mother, 
guardian, or other person having the legal charge of her person, with or with- 
out their consent, for the purpose of prostitution, is punishable by imprison- 
ment in the state prison not exceeding five years, or by a fine not exceeding 
$1000, or by both. 

Cal. Pen. C., § 267*. 


CHAPTER 27. 


ABANDONMENT OR WILFUL NEGLECT OF WIFE OR MINOR 
CHILDREN. 


(11, p. 149.) 


8112. (4224.) Wilful neglect. Penalty. Disposition of fines. Any 
person who shall, without just cause, desert or wilfully neglect or refuse to 
provide for the support and maintenance of his wife in destitute or necessitous 
circumstances, cr any person who shall, without just excuse, desert or wil- 
fully neglect or refuse to provide far the support and maintenance of his 
or her minor child or children under the age of sixteen years, in destitute 
or necessitous circumstances, shall be deemed guilty of a misdemeanor 
and proceeded against by indictment or information, and on conviction there- 
of shall be punished by a fine of not more than $500 or by imprisonment in the 
county jail at hard labor for not more than six months, or by both such fine - 
and imprisonment, and should a fine be imposed, it may be directed by the 
court to be paid in whole or in part into the county treasury, to be used for 
the support of the dependents involved as hereinafter provided; provided 
that before the trial, with the consent of the defendant, or after conviction, 
instead of imposing the punishment hereinbefore or hereinafter provided the 
court in its discretion, having regard to the circumstances and financial 
ability or earning capacity of the defendant, shall have the power to make an 
order which shall be subject to change by it from time to time, as circum- 
stances may require, directing the defendant to pay a certain sum weekly, for 
the space of one year, into the county treasury, to be used for the support of 
the dependents involved, as hereinafter provided, and to release the defendant 
from custody on probation for the space of one year upon his entering into 
a recognizance with or without security in such sum as the court may di- | 
rect. The condition of the recognizance shall be such that if the defendant 
shall make his or her personal appearance in court whenever ordered to do 
so within the year, and shall further comply with the terms of the order and 
any subsequent -modifications thereof, then the recognizance shall be void. 
otherwise of full force and effect. If the court be satisfied by inf aoe 
and due proof und h tl i i 1 a 
4 Bs Pp er oath that, at any time during the year, the defend nites 
vas violated the terms of such order, it may forthwith proceed with the trial 


~ 
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4 defendant under the original charge, or sentence him under the origi- 
— nal conviction, or enforce the original sentence, as the case may be. In the 
_ case of forfeiture of recognizance and the enforcement thereof by execution, 
_ the sum recovered may, in the discretion of the court, be paid in whole or in 
“part into the county treasury, to be used for the support of the dependents 

involved, as hereinafter provided. BGO 3,) Daailio: 


os end and wife competent witnesses, § In the prosecution of the father for non- 


i : ; support of child, it is no defense that the des- 
Adoption of deserted child, § 20. titution of the child was relieved by the charit- 
Power of juvenile court, §§ 1814-1823. able acts of third persons. 

; Dependent neglected childhen, §§ 18538-1859. State v. Bess, 44 UW. 395.187 P. 828. 

4 Employment of children, §§ 1860-1878. There can be no conviction unless the neg- 

Support of poor by relatives, § 5853. lect and refusal to provide be wilful and with- 
= Not much evidence is required to sustain a out cause. 
_ judgment which inflicted no punishment upon Id. 


an able-bodied man and only required him to 
pay $5 a week toward the support of a wife 
and child. 
State v. Smith, 45 U. 3881; 146 P. 286. 

8113. Evidence. Proof. No other evidence shall be required to prove 
the marriage of such husband and wife, or that such person is the legal father 
or mother of such child or children, than is or shall be required to prove such 

e fact in civil action. In all prosecutions under §§ 8112-8115, any existing pro- 

_ visions of law prohibiting the disclosure of confidential relations between 

_ husband and wife shall not apply, and both husband and wife shall be com- 
petent witnesses to testify to any and all relevant matters, including the fact 

_ of such marriage, and the parentage of such child or children. Proof of the 

_ desertion of such wife, child, or children, in destitute or necessitous circum- 

stances, or of neglect to furnish such wife, child, or children necessary and 
proper food, clothing, or shelter, is prima facie evidence that such desertion 
or neglect is wilful. 


- Husband or wife incompetent witness against Marriage, how proven, note § 8088. 
other, § 9278. 


8114. Duty of county treasurer. It shall be the duty of the county 
treasurer, in the event money is paid into the county treasury by order of the 
court under the provisions of §§ 8112-8115, to have an account of such funds 
kept separate from that of all other funds of the county, and the amount so 

deposited in each case, unless otherwise ordered by the court, shall be subject 
to the written order of the board of county commissioners, or the written or- 
der of some clerk or employe of their office authorized by them to act in the 
matter, such orders to be drawn only in support of dependents involved as 
_ designated by the court. 
3 8115. Regulation of prisoner’s labor. Allowance. The board of county 
~ commissioners shall have the right to make such use of the labor of any per- 
son confined under the provisions of §§ 8112-8115 as they may see fit, under 
the direction of the sheriff or road commissioner, and it shall be the duty of 
the sheriff or road commissioner to furnish the board of county commissioners 
with a weekly report of all such prisoners as are in his care, by reason of the 
enforcement of the provisions of §§ 8112-8115, and the board of county com- 
missioners shall have an amount equal to $1 per day for each day of actual 
labor performed by each of these prisoners passed to the credit of the de- 
pendents involved according to the order of the court in the case, such an 
amount to be supplied from any funds that may be available in the county 
__treasurer’s hands for this purpose, and the same to be paid over upon order of 
the board of county commissioners, or such clerk or employe of their office as 
may be authorized to make such order, in favor of the wife, or the person who 
has legal custody of the dependent children involved in the order of the court 
_ governing the case. 


; 8116. (4225.) Desertion of child. Every parent of any child under the 
age of six years, and every person to whom any such child has been confided 
for nurture or education, who deserts such child in any place whatever, with 
intent wholly to abandon it, is punishable by imprisonment in the state prison 
not exceeding five years, or in a county jail not exceeding six months. 

a ‘ 
Cail. Pen. C., § 271* 
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CHAPTER 28. 
ABORTION. 


8118. (4226.) Administering drugs, etc. Using instruments. Every 
person who provides, supplies, or administers to any pregnant woman, or pro- 
cures any such woman to take any medicine, drug, or substance, or uses or 
employs any instrument or other means whatever, with intent thereby to pro- 
cure the miscarriage of such woman, unless the same is necessary to pre- 
serve her life, is punishable by imprisonment in the state prison not less than 


two nor more than ten years. 


@aly Pen. 'C., §e2T4*. 

Conviction cannot be had on testimony of 
woman alone, § 8388, and note. 

It is competent for a doctor giving expert 
testimony to give his opinion, from an exam- 
ination of the body after death, and from his 
previous knowledge of the deceased, that it 
was not necessary to produce an abortion in 
order to save her life. 

State v. McCoy, 15 U. 136; 49 P. 420. 

Where an indictment for murder contains al- 
legations concerning an abortion and miscar- 
riage and the instruments and drugs used to 
produce the miscarriage, which merely show 
the manner of and the means used in perpe- 
trating the offense, it is not bad for duplicity. 

State v. Carrington, 15 U. 480; 50 P. 526. 

The terms “procuring a miscarriage’ and 
“procuring an abortion’? mean, in common 
language and under the statute, substantially 
the same thing in characterizing the crime; 
but in charging the criminal act of destroying 
the foetus at any time before birth, it is 


8119. 


(4227.) Woman producing miscarriage on self. 


necessary to charge the offense named in the 
statute which declares the act a crime. 

State v. Crook, 16 U. 212; 51 P. 1091. 

_A contention in an action on a bail bond 
given by one charged with an abortion that 
no such crime was known to the law of the 
state was without merit. 

State v. Davis, 27 U. 368; 75 P. 857. 

Evidence on a prosecution for abortion held 
insufficient to show the production of the sa 

e 


carriage was not necessary to save 
woman’s life, the burden of proof being on 
the state. 


State v. Wells, 35 U. 400; 100 P. 681. 

For the purpose of showing intent, evidence 
that the defendant performed operations on 
others who were in good health is admissible. 

State v. McCurtain, 51 U. —; 172 P. 481. 

The person on whom the criminal operation 
is performed, though at her request and at 
her consent, is not an accomplice. 

Id. : 


Penalty. Every 


woman who solicits of any person any medicine, drug, or substance whatever, 
and takes the same, or who submits to any operation, or to the use of any 
means whatever, with intent thereby to procure a miscarriage, unless the 
same is necessary to preserve her life, is punishable by imprisonment in the 


state prison not less than one nor more than five years. 


Gale Pen. C:, (§ 275; 


CHAPTER 29. 
CRIME AGAINST NATURE. 


_ 8121. (4228.) Penalty. Every person who is guilty of the infamous 
crime against nature, committed with mankind or with any animal, is punish- 
able by imprisonment in the state prison not less than three years nor more 


than twenty years. 


Cal. Pen. C., § 286*. 

Assault with intent to commit, § 8047. 

Sodomy may only be committed per anum, 
not in the mouth. 

State v. Johnson, 44 U. 18; 137 P. 632. 

Evidence held sufficient to support a con- 


8122. 


(4229.) Any penetration 


viction of assault with intent to commit a 
crime against nature, evidence of substance 
found on underwear worn by the boy at the 
time was admissible. 

State v. Morasco, 42 U. 5; 128 P. 571. 


sufficient. Any sexual penetration, 


however slight, is sufficient to accomplish the crime against nature. 


Cali ens. 69 287s 
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CHAPTER 30. 
VIOLATING SH PULCHER: 


\ 
8124. (4230.) Mutilation or removal of dead bodies. Every person who 
mutilates, disinters, or removes from the place of sepulture the dead body of a 


: human being without authority of law, is guilty of felony. But the provisions 
1 of this section do not apply to any person who removes the dead body of a 
r relative or friend for reinterment, nor to any physician who shall make a post 
. mortem examination with the consent of relatives or friends of the deceased. 
3 Cal. Pen. C., § 290%. 


8125. (4231.) Removal of dead body for dissection, etc. Every person 
who removes any part of the dead body of a human being from any grave or 
other place where the same has been buried, or from any place where the 
same is deposited while awaiting burial, with intent to sell the same or to 
3 dissect it without authority of law, or from malice or wantonness, is punish- 
able by imprisonment in the state prison not exceeding five years. 


Cal. Pen C., § 291. 
Unknown dead to University medical department, §§ 5558-5561. 


j 8126. (4232.) Removal or mutilation of gravestones, etc. Every per- 
son who wilfully and maliciously defaces, breaks, destroys, or removes any 
tomb, monument, or gravestone erected to any deceased person, or any 
memento or memorial, or any ornamental plant, tree, or shrub appertaining 
to the place of burial of a human being, or who shall mark, deface, injure, 
destroy, or remove any fence, post, rail, or wall of any cemetery or graveyard, 


is guilty of a misdemeanor. 
Cal. Pen. C., § 296. 


CHAPTER 31. 
CRIMES AGAINST GOOD MORALS. 


8128. (4233.) Barbarous and noisy amusements on Sunday. Every 
person who on Sunday gets up, exhibits, opens, or maintains, or aids in getting 
up, exhibiting, opening, or maintaining, any bull, bear, cock, or prize fight, 
horse race, circus, gambling house, or saloon, or any barbarous and noisy 
amusement; or who keeps, conducts, or exhibits any theater, melodeon, dance 
cellar, or other place of musical, theatrical, or operatic performance, specta- 
cle, or representation, where any wines, liquors, or intoxicating drinks are 
bought, sold, used, drank, or given away; or who purchases any ticket of ad- 
mission, or directly or indirectly pays any admission fee to or for the purpose 
of witnessing or attending any such place, amusement, spectacle, perform- 
ance, or representation, is guilty of a misdemeanor. 


Cale beniC.,ns209- Prize fighting generally, penalty, §§ 8225, 
Fighting or baiting animals a misdemeanor, 8226. 
§ 8417. 


8129. (4234.) Keeping open place of business on Sunday. Every per- 
son who keeps open on Sunday any store, workshop, bar, saloon, banking 
house, or other place of business for the purpose of transacting business 
therein, is punishable by a fine not less than $5 nor more than $100. 

Cal. Pen. C., § 300*. _This section is not unconstitutional as spe- 

This section, as applied to a barber’s shop, cial legislation, based on an arbitrary classi- 
is not unconstitutional as being an undue fication, by § 8130 excepting from such prohibi- 
restraint of personal liberty, but is a proper’ tion hotels, baths, etc. 
exercise of the police power of the state. Id. 

State v. Sopher, 25 U. 318; 71 P. 482. 

8130. (4235.) Id. Hotels, boarding houses, baths, etc., excepted. The 
provisions of the preceding section do not apply to persons who, on Sunday, 
keep open hotels, boarding houses, baths, restaurants, taverns, livery stables, 
or retail drug stores, for the legitimate business of each, or such manufactur- 
ing establishments as are usually kept in continuous operation. 


@aln Pen. C., § 301*. shee connected with a hotel is not a work 
i open on Sunday of a barber’s’ of necessity. 
Aree a 4 State v. Sopher, 25 U. 318; 71 P. 482. 
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8131. (4236.) Disturbing religious meetings. Every person who wil- 
fully disturbs or disquiets any assemblage of people met for religious worship, 
by noise, profane discourse, rude or indecent behavior, or by any unnecessary 
noise, either within the place where such meeting is held or so near it as to 
disturb the order and solemnity of the meeting, is guilty of a misdemeanor. 

Cal. Pen. C., § 302. Disturbing any lawful meeting, § 8217. 

8132. (4237.) Selling liquors at theaters, etc. Every person who sells 
or furnishes any malt, vinous, or spirituous liquors to any person in the au- 
ditorium or lobbies of any theater, melodeon, museum, circus, or caravan, or 
place where any farce, comedy, tragedy, ballet, opera, or play is being per- 
formed, or any exhibition of dancing, juggling, wax-work figures, and the like 
is being given for public amusement, and every person who employs or pro- 
cures, or causes to be employed or procured, any person to sell or furnish any 


malt, vinous, or spirituous liquors at such place, is guilty of a misdemeanor. / 
@aleoPen.C,,-§.303: Selling liquor near camp meeting, etc., § 8136, = 
Selling intoxicating liquors prohibited, §§ and note. : 
3341-3373. 


8133. (4238.) Performing unnecessary labor or business on Sunday. 
Every person who performs any unnecessary labor or does any unnecessary 
business on Sunday is guilty of a misdemeanor, and shall be fined in any sum 
not exceeding $25. 

8134. (4239.) Id. Exception. Labor performed by employes of such 
works as are usually kept in constant operation, and in irrigating, is not in- 
cluded in the foregoing section. 


8135. (4240.) When Sunday begins and ends. For the purposes of this 
title, Sunday shall commence at midnight Saturday and terminate the fol- 
lowing midnight. 

8136. (4241.) Selling liquors near camp meeting. Every person who 
erects or keeps a booth, tent, stall, or other contrivance for the purpose of 
selling or otherwise disposing of any wine, or spirituous or intoxicating 
liquors, or any drink of which wines, or spirituous or intoxicating liquors 
form a part, or for selling or otherwise disposing of any article of merchan- 
dise, or who peddles or hawks about any such drink or article, within one mile 
of any camp or field meeting for religious worship, during the time of holding 
such meeting, is punishable by fine of not less than $5 nor more than $500. 


Waly Pen.-C.;, § 304. Sale of liquor at theater, etc., § 8132. 
ae of pauor to Indians, or near reservation, _ Sale of liquor prohibited, §§ 8341-3373. 
§ 8208, 8209. Y 


8137. (4243.) Procuring females to play musical instruments at saloons, 
etc. Every person who causes, procures, or employs any female to play for 
hire, drink, or gain upon any musical instrument in any drinking saloon, dance © 
room, or dance cellar, public garden, or any public highway, common, or 
street, or on a vessel, steamboat, or railroad car, or in any lewd house, or dis- 
orderly place whatsoever, where two or more persons are assembled together, 
is punishable by a fine in any sum less than $300, or by imprisonment in the 
county jail not exceeding three months, or by both; and any female so play- 
ing upon any musical instrument whatsoever is punishable by fine not exceed- 
ing $100, or by imprisonment in the county jail not exceeding one month or 
by both. 

Cals hen. iG,, § 306*. 

8138. (4244.) Procuring females to dance at saloons, etc. Every per- 
son who causes or procures or employs any female to dance, promenade, or 
otherwise exhibit herself for hire, drink, or gain in any drinking saloon, dance 
cellar, or dance room, public garden, public highway, or in any place whatso- 
ever, theaters excepted, where two or more persons are assembled together, 
is punishable by a fine in any sum less than $300, or by imprisonment in the 
county jail not exceeding three months, or by both; and every female so danc- 
ing, promenading, or exhibiting herself is punishable by a fine not exceeding 


ne or by imprisonment in the county jail not exceeding one month, or by 
oth. 


Cal. Pen. C., § 306*. : SO ce tea Re ees 


CHAPTER 32. 
INDECENT EXPOSURE, EXHIBITIONS, ETC. 


8144, (4247.) Indecent exposure, exhibiting, writings, etc. Every per- 
son is guilty of a misdemeanor who wilfully and lewdly, either: 

1. Exposes his person or the private parts thereof in any public place or 
in any place where there are present other persons to be offended or annoyed 
thereby ; or, 

2. Procures, counsels, or assists any person so to expose himself, or to 
take part in any model artist exhibition, or to make any other exhibition of 
himself to public view, or to the view of any number of persons, such as is 
offensive to decency, or is adapted to excite to vicious or lewd thoughts or 
AGES: OL, ; 

3. Writes, composes, stereotypes, prints, publishes, sells, distributes, 
keeps for sale, or exhibits any obscene, or indecent writing, paper, book, pic- 
ture, print, design, figure, or device; or designs, copies, draws, engraves, 
paints, or otherwise prepares any obscene or indecent picture or print, or 
moulds, cuts, casts, or otherwise prepares any obscene or indecent figure; or, 

4. Writes, composes, or publishes any notice or advertisement of any 
such writing, paper, book, picture, print, or figure; or any notice or advertise- 
ment of any article, prescription, or preparation for producing or facilitating 
a miscarriage; or, 

5. Sings any lewd or obscene song, ballad, or other words in any public 
piace, or in any place where there are persons present to be annoyed thereby. 


Am’d ’09, p. 26. 
als Pen: -C.;, § 3117: Printing, having, or selling obscene books, 


Obscene literature, sufficient allegation, § etc., indictment, § 8850. 
8850. 


8145. (4248.) Seizure of indecent books, pictures, etc. Every person 
who is authorized or enjoined to arrest any person for a violation of sub. 3 of 
the next preceding section is equally authorized and enjoined to seize any ob- 
scene or indecent writing, paper, book, picture, print, or figure found in pos- 
session or under the control of the person so arrested, and to deliver the 
same to the magistrate before whom the person so arrested is required to be 
taken. 

Cal. Pen. C., § 312. 

8146. (4249.) Id. Summary destruction of. The magistrate to whom 
any obscene or indecent writing, paper, book, picture, print, or figure is de- 
livered, pursuant to the foregoing section, must, upon the examination of the 
accused, or, if the examination is delayed or prevented, without awaiting such 
examination, determine the character of such writing, paper, book, picture, 


‘print, or figure, and if he finds it to be obscene or indecent, he must deliver 


one copy to the prosecuting attorney of the county in which the accused is 
liable to complaint or trial, and must at once destroy all the other copies. 
Cal. Pen. C., § 313. 

8147. (4250.) Id. Destruction of books, etc., remaining after trial. 
Upon the final conviction of the accused, such attorney must cause any writ- 
ing, paper, book, picture, print, or figure, in respect whereof the accused 
stands convicted, and which remains in the possession or under the control 
of such attorney, to be destroyed. 

Cal. Pen. C., § 314. 

8148. (4251.) Keeping, residing in, resorting to, owning, or having con- 
trol of house of ill-fame. It shall be unlawful for any person within the 
limits of the state of Utah: 

1. To keep a house of ill-fame resorted to for the purpose of prostitu- 
tion or lewdness; or to wilfully reside in such house; or to resort thereto 
for lewdness; or, 

2. To be the owner of any building or tenement, the whole or any part 
of which is used for any of the purposes mentioned in the first subdivision 


of this section; 


Ne 
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3. Or to have control of such building or tenement as agent, guardian, 
or lessee of such owner; after written notice to such owner, agent, guardian, 
or lessee that such building or tenement is being used for the purposes men- 
tioned in sub. 1; 

4. To let any building or tenement, knowing that the lessee intends 
using the same, or any part thereof, for any of the purposes mentioned in 
the first subdivision of this section; or to harbor or keep about his or her 
premises any person known to be guilty of following a lewd course of life. 

Any person violating any of the provisions of this section shall be pun- 
ished by a term of imprisonment in the county jail which shall not be less 
than three months nor more than one year. Any corporation violating any 
of the provisions of this section shall be punished by a fine which shall not be 
less than $1000 nor more than $10,000. Am’d ’09, p. 186. 


Cale Pens Cons.5L5*. House of ill fame defined. 
Pandering, §§ 8095-8101. People v. Hampton, 4 U. 258; 9 P. 508. 


8149. (4252.) Keeping disorderly house. Every person who keeps any 
diorderly house or any house of public resort, by which the peace, comfort, or 
decency of the immediate neighborhood is habitually disturbed, or who keeps 
any inn in a disorderly manner, is guilty of a misdemeanor. 

Gala Pen. C:., § 316%: Disturbing: the peace, § 8227. 


CHAPTER 33. 
LOLPERIES: 


8153. (4253.) Lottery defined. A lottery is any scheme for the disposal 
or distribution of property by chance, among persons who have paid or prom- 
ised to pay any valuable consideration for the chance of obtaining such prop- 
erty or a portion of it, or for any share, or any interest in such property, upon 
any agreement, understanding, or expectation that it is to be distributed or 
disposed of by lot or chance, whether called a lottery, raffle, or gift enter- 
prise, or by whatever name the same may be known. 

CalyPren. C., -§ 319. 
Legislature not to authorize lottery, Con. art. 6, sec. 28. 
8154. (4254.) Contriving or drawing lottery. Every person who con- 


trives, prepares, sets up, proposes, or draws any lottery, is guilty of a misde- 
meanor. 


Cal; Pen. C., §: 320. 


8155. (4255.) Vending lottery tickets. Every person who sells, gives, 
or in any manner whatever furnishes or transfers to or for any other person 
any ticket, chance, share, or interest, or any paper, certificate, or instrument 
purporting or understood to be or to represent any ticket, chance, share, or 


interest in, depending upon the event of, any lottery, is guilty of a misde- 
meanor. 


Cal Pen: § 321) Sale of lottery tickets, a joint criminal en- 


Signing and issuance of lottery ticket, evi- terprise and civil relief refused. 
dence, § 8990. oe Int. B. C. v. Lichtenstein, 10 U. 338; 


8156. (4256.) Aiding or assisting lottery. Every person who aids or 
assists, either by printing, writing, advertising, publishing, or otherwise in 
setting up, managing, or drawing any lottery, or in selling or disposing of any 
ticket, chance, or share therein, is guilty of a misdemeanor. 

Cal. Pen. C., § 322. 


8157. (4257.) Keeping office for sale of lottery tickets. Advertising. 
Every person who opens, sets up, or keeps, by himself or by any other person 
any office or other place for the sale of, or for registering the number of any 
ticket in any lottery, or who, by printing, writing, or otherwise, advertises or 


publishes the setting up, opening, or using of any such office, is guilty of a 
misdemeanor. 


Cal. Pen. C., § 323. 


_—s 
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8158. (4258.) Insuring lottery tickets. Every person who insures or 
receives any consideration for insuring for or against the drawing of any 
ticket in any lottery whatever, whether drawn or to be drawn within the state 
or elsewhere, or who receives any valuable consideration upon any agreement 
to repay any sum, or deliver the same, or any other property, if any lottery 
ticket or number of any ticket in any lottery shall prove fortunate or unfor- 
tunate, or shall be drawn or not be drawn, at any particular time or in any 
particular order, or who promises or agrees to pay any sum of money, or to 
deliver any goods, things in action, or property, or to forbear to do anything 
for the benefit of any person with or without consideration, upon any event 
or contingency dependent on the drawing of any ticket in any lottery, or who 


publishes any notice or proposal of any of the purposes aforesaid, is guilty of a 
misdemeanor. 


Cale Pens G.;. “§: 324) 


8159. (4259.) Forfeiture of lottery property to state. All money and 
property offered for sale or distribution in violation of any of the provisions 
of this chapter are forfeited to the state, and may be recovered by information 
filed or by an action brought by the attorney-general, or by any county attor- 
ney, in the name of the state. Upon the filing of the information or complaint, 
the clerk of the court, or if the suit be brought in a justice’s court, the justice, 
must issue an attachment against the property mentioned in the complaint or 
information, which attachment has the same force and effect against such 
property, and is issued in the same manner as attachments issued from the 
respective courts in civil cases. 

Cal. Pen. C., § 325. 


8169. (4260.) Letting building for lottery purposes. Every person who 
lets, or permits to be used, any building or vessel, or any portion thereof, 
knowing that it is to be used for setting up, managing, or drawing any lottery, 
or for the purpose of selling or disposing of lottery tickets, is guilty of a mis- 


demeanor. 
Cal. Pen. C., § 326. 


CHAPTER 34. 
POOL SELLING AND BOOK MAKING A FELONY. 
(ABe pais 


8161. Offenses defined. Penalty. Any person who engages in pool sell- 
ing or book making, with or without writing, at any time or place; or any 
person who keeps or occupies any room, shed, tenement, tent, booth, or build- 
ing, float or vessel, or any part thereof, or who occupies any place or stand 
of any kind upon any public or private grounds within this state, with books, 
papers, apparatus, or paraphernalia for the purpose of recording, reporting, 
or registering bets or wagers, or of selling pools; and any person who re- 
cords, reports, or registers bets or wagers, or sells pools, or makes books, 
with or without writing, upon the result of trial or contest of skill, speed, 
or power of endurance of man or beast; or upon the result of lot, chance, 
casualty, unknown or contingent event whatsoever, or any person who re- 
ceives, registers, reports, or records or forwards, or purports or pretends to 
receive, register, report, or forward, in any manner whatsoever, any money, 
thing, or consideration of value, bet or wagered, or offered for the purpose 
of being bet or wagered, by or for any other person, or sells pools upon such 
result or pretended result; or any person who, being the owner, lessee, or 
occupant of any room, shed, tenement, tent, booth, or building, float or vessel, 
or any part thereof, or of any grounds within this state, knowingly permits 
the same to be used or occupied for any of these purposes, therein keeps, 
exhibits, or employs any device or apparatus for the purpose of recording, 


sac a J 
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reporting, registering, transmitting, communicating, or transferring such 


bets or wagers or the selling of such pools, or becomes the custodian, stake- — 
holder, or depositary for gain, hire, or reward of any money, es eee * 
thing of value, stake, wagered or pledged, or to be wagered or pledged, 
on any such result ; or any person who aids, assists, or abets in any manner in 
any of the said acts which are hereby forbidden, is guilty of a felony, and 
upon conviction is punishable by imprisonment in the state prison for a pe- 
riod not exceeding one year, or by a fine in any sum not exceeding $2000, or 
by both such fine and imprisonment. 


CHAPTER 35. 
GAMING. 


8162. (4261.) Gaming defined. Seizure and destruction of device, etc. 
Every person who deals or carries on, opens or causes to be opened, or who 
conducts, either as owner or employe, whether for hire or not, any game of : 
faro, monte, roulette, lansquenet, rouge et noir, rondo, or any game played =m 
with cards, dice, or any other device, for money, checks, credit, or any other= am 
representative of value shall be deemed guilty of a felony, and it shall be the 
duty of all sheriffs, constables, police, and other peace officers whenever it — 
shall come to the knowledge of such officer that any person has in his pos- 
session any cards, tables, checks, balls, wheels, slot machines, or gambling 
devices of any nature or kind whatsoever used or kept for the purpose of play- 
ing for money or for tokens redeemable in money at any of the games men- 
tioned in this chapter, or that any cards, tables, checks, balls, wheels, slot 
machines, or gambling devices used or kept for the purposes aforesaid may be 
found in any place, to seize and take such cards, tables, checks, balls, wheels, 
slot machines, or other gambling devices, and convey the same before a mag- 
istrate of the county in which said devices shall be found; and it shall be 
the duty of such judge to inquire of such witnesses as he shall summon or as 
may appear before him in that behalf, touching the nature of such gambling 
devices, and if such judge shall determine that the same are used or kept for 
the purpose of being used at any game-or games of chance described in this 


‘ 
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chapter, it shall be his duty to destroy the same. 


Cal. Pen. C., § 330*. 
p. 1045. 

The offense of opening and conducting faro 
game is complete each day. 

People v. Sullivan, 9 U. 195; 33 P. 701. 

The statute may be enforced wholly inde- 
pendent of the seizure of the property, and 
the constitutionality of that portion of the 
statute is not passed on. 

Bruce v. Sharp, 41 U. 566; 127 P. 343. 

The power of a city is not limited to sup- 


Cal. Sup. (1893) § 330%, 


broker without any delivery being made or 
intended, the intention being to receive and 
pay the difference between the contract price 
and the future market price, was illegal. 

Hudson v. Moon, 42 U. 377; 130 P. 774. 

To convict, it is not necessary to prove that 
the accused conducted a regular gambling 
place; the offense is complete if he conducts 
or carries on the game in any place. 

State v. Poulis, 45 U. 340; 145 .P. 1044. 
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A short sale of stock by a customer to a. 


pression of the precise games mentioned, and 
may include trade slot machines. 
S. L. City v. Doran, 42 U. 401; 181 P. 636. 


8163. (4262.) Permitting gaming in house. Every person who know-. 
ingly permits any of the games mentioned in the preceding section to be 
played, conducted, or dealt in any house owned or rented by such person, 
in whole or in part, and any person who plays at or against any of said pro- 
hibited games, is guilty of a misdemeanor. Am div 265: 

Calmeeen. C...8- 85.1. 

8164. (4263.) Winning fraudulently punishable as larceny. Every per- 
son who, by any practice, cheat, or device, or false pretense whatsoever, while 
playing at any game of chance, or while bearing any share in wagers played 
for, or while betting on sides or hands of such play, wins or acquires to him-— 
self or another any sum of money or valuable thing, must be punished as in — 


case of larceny of property of like value. 


@al. sPenw C$ seat. 

Penalty for larceny, §§ 8291, 8292. 

Where a husband took the proceeds from 
the sale of homestead and lost it gambling, 


\ 
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the wife may recover it, if she in no wise 
consented to the gambling. Pa, ae 
Terry v. Peterson, 37 U. 401; 108 P. 1106. 
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x 8165. (4264.) Refusal to attend as witness a misdemeanor. Every per- 
son duly summoned as a witness for the prosecution, on any proceedings had 
under this chapter, who neglects or refuses to attend, as required, is guilty of 

a misdemeanor. 
Cale ben. Cos. s05: 

8166. (4265.) Witness not privileged from answering. No person 
otherwise competent as a witness is disqualified from testifying as such con- 
cerning the offense of gaming on the ground that such testimony may crimi- 
nate himself; but no prosecution can afterwards be had against him for any 
offense concerning which he is compelled to testify. 


Cal. Pen. C., § 334*. voluntarily admitted himself guilty of gaming, 
But where a witness was testifying before he may be prosecuted therefor. 
the grand jury concerning another offense, and People v. Reggel, 8 U. 21; 28 P. 955. 


8167. (4266.) Officers must prosecute. Penalty. Every prosecuting 
attorney, sheriff, constable, or police officer must inform against and diligent- 
ly prosecute persons whom they have reasonable cause to believe offenders 
against the provisions of this chapter, and every such officer refusing or neg- 
lecting so to do is guilty of a misdemeanor. 

Cal. Pen. C., § 335. 


CHAPTER 36. 
INJURIES TO PERSONS. 


8170. (4267.) Intoxicated physician endangering life. Every physician 
who, in a state of intoxication, does any act as such physician to another per- 
son, by which the life or health of such other person is endangered, is guilty 
of a misdemeanor. 

Cal. Pen. C., § 346+. 

8171. (4268.) Mingling poison with food or drink. Every person who 
wilfully mingles any poison with any food, drink, or medicine, with intent that 
_ the same shall be taken by any human being, to his injury, and every person 
_ who wilfully poisons any spring, well, stream, or reservoir of water is punish- 
- able by imprisonment in the state prison for a term not less than one nor more 
than ten years. 


Cal. Pen. C., § 347*. 8045; administering narcotics to commit felony, 
Administering poison with intent to kill, §§ 8050. 


8172. (4269.) Endangering life by misuse of boiler on boat. Every 
captain or other person having charge of any steamboat used for the convey- 
ance of passengers, or of the boilers and engines thereof, who, from ignorance 
or gross neglect, or for the purpose of excelling any other boat in speed, cre- 
ates, or allows to be created, such an undue quantity or pressure of steam as 
to burst or break the boiler, or any apparatus or machinery connected there- 
with, by which bursting or breaking human life is endangered, is guilty of a 
misdemeanor. 

Cal. Pen. C., § 348%. 

8173. (4270.) Endangering life by misuse of steam boiler. [Every en- 
gineer or other person having charge of any steam boiler, steam engine, or 
other apparatus for generating or employing steam who wilfully, or from ig- 
norance or gross neglect, creates, or allows to be created, such an undue 
quantity of steam as to burst or break the boiler, or engine, or apparatus, or 
cause any other accident whereby human life is endangered, is guilty of a 
misdemeanor. 

Cal. Pen. C., § 349°. 

8174. (4271.) Causing death by misuse of steam boiler. Every person 
having charge of any steam boiler or steam engine, or other apparatus for 
generating or employing steam, who wilfully, or from ignorance or neglect, 

creates, or allows to be created, such an undue quantity or pressure of steam 
as to burst or break the boiler, engine, or apparatus, or to cause any other ac- 
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cident whereby the death of a human being is produced, is punishable by im- 


prisonment in the state prison for not less than one nor more than ten years. 
Cal. Pen. C., § 368*. 

8175. (4272.) Negligently causing collision resulting in death. Every 
conductor, engineer, brakeman, switchman, or other person having charge, 
wholly or in part, of any railroad car, locomotive, or train, who wilfully or 
negligently permits or causes the same to collide with another car, locomo- 
tive, or train, or with any other object or thing, or any train dispatcher who 
wilfully or negligently permits any such collision, whereby the death of a 
human being is produced, is punishable by imprisonment in the state prison 


for not less than one nor more than ten years. 


Cale ben. C:, 8)869*: Intoxication of engineers, brakemen, etc., § 
Violation of duty by railroad employe, § 8204. 8202. 
Placing freight car in rear of train, § 8208. 


8176. (4273.) Cruelly treating insane, etc. Every person guilty of any 
unnecessarily harsh, cruel, or unkind treament of, or any neglect of duty to- 
wards, any idiot, lunatic, or insane person, is guilty of a misdemeanor. 

Cal. Pen. C., § 361%. 
UNAUTHORIZED USE OF NAMES OR PICTURES. 


(09, p. 83.) 


8177. Unlawful to use picture, etc., without consent. Penalty. Any 
person who uses for the purpose of advertising any articles of merchandise 
the name or picture of any public institution of this state, or any person who 
uses for advertising purpose or purposes of trade the official title of any 
public officer of this state, without the consent in writing, of such officer, or 
of the managing officers or board of such public institution, is guilty of a 
misdemeanor. 

8178. Id. Any person who uses for advertising purposes, or for pur- 
poses of trade, or upon any postal card, the name, portrait, or picture of any 
person, if such person be living, without first having obtained the written 
consent of such person, or, if a minor, of his parent or guardian, of if such 
person be dead, without the written consent of his heirs or personal repre- 
sentatives, is guilty of a misdemeanor. 


8179. Action to prevent or restrain. Damages. Any living person, or 
the heirs or personal representatives .of any deceased person, whose name, 
portrait, or picture is used within this state for advertising purposes, or for 
purposes of trade, without the written consent first obtained as herein pro- 
vided, may maintain an action against such person so using his name, picture, 
or portrait, to prevent and restrain the use thereof; and may in the same ac- 
tion recover damages for any injuries sustained by reason of such use, and 
if the defendant shall have knowingly used such person’s name, portrait, or 
picture in such manner as is declared to be unlawful by this chapter, the 


jury or court, if tried without a jury, in its discretion, may award exemplary — 


damages. 


CHAPTER 37. 


PUBLIC HEALTH AND SAFETY. 
PUBLIC NUISANCES. 


8184. (4274.) Befouling waters. Any person who shall either: 
1. Construct or maintain any corral, sheep-pen, stable, pig-pen, chicken- 
coop, or other offensive yard or outhouse, where the waste or drainage there- 


from shall flow directly into the waters of any stream, well, or spring of. 


water used for domestic purposes; or, 


2. Deposit, pile, unload, or leave any manure heap, offensive rubbish, or 
the carcass of any dead animal, where the waste or drainage therefrom will 
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flow directly into the waters of any stream, well, or spring of water used for 
domestic purposes; or, , 

3. Dip or wash sheep in any stream, or construct, maintain, or use any 
pool or dipping vat for dipping or washing sheep in such close proximity to 
any stream used by the inhabitants of any city, town, or village for domestic 
purposes as to make the waters thereof impure or unwholesome; or, 

4. Construct or maintain any corral, yard, or vat to be used for the pur- 
pose of shearing or dipping sheep within twelve miles of any city, town, or 
village, where the refuse or filth from said corral or yard would naturally find 
its way into any stream of water used by the inhabitants of any city, village, 
or town for domestic purposes; or, 

5. Establish and maintain any corral, camp, or bedding place for the 
purpose of herding, holding, or keeping any cattle, horses, sheep, or hogs 
within seven miles of any city, town, or village, where the refuse or filth 
from said corral, camp, or bedding place will naturally find its way into any 
stream of water used by the inhabitants of any city, town, or village for do- 


mestic purposes,—shall be guilty of a misdemeanor. 


Refouling water a nuisance, §§ 2735-2742. 

Insanitary conditions at hotels, etc., § 1954; 
dairies, § 1941. 

Where a settlement consisted of fourteen 
families, and extended to about two and a half 
miles along a stream, the settlement containing 
a school house and a postoffice, the nearest set- 
tlement thereto being about six miles distant; 
held, to be a village within the meaning of the 
statute. 

People v. McCune, 14 U. 151; 46 P. 658. 

This section does not impliedly repeal sec- 
tion 8185. 

People v. Burtleson, 14 U. 258; 47 P. 87. 


8185. (4275.) 


The complaint by Salt Lake City, which 
charged that defendant unlawfully, wilfully, 
and continuously for ten days or more, per- 
mitted twenty-seven head of horses to run 
at large on defendant’s fifteen acres of land 
and to be at all times accessible to the stream 
from which the city secured its water supply, 
charges an offense which the city should pro- 
hibit by ordinance. 

Salt Lake City v. Young, 45 U. 349; 145 P. 
1047. 


Id. Public nuisance defined. A public nuisance is a 


crime against the order and economy of the state, and consists in unlawtully 
doing any act, or omitting to perform any duty, which act or omission either: 
1. Annoys, injures, or endangers the comfort, repose, health, or safety 


of three or more persons; or, 
2. Offends public decency; or 


3. Unlawfully interferes with, obstructs, or tends to obstruct, or ren- 
ders dangerous for passage any lake, stream, canal, basin, or any public park, 


square, street, or highway; or 


4. In any way renders three or more persons insecure in life or the use 


of property. 

Cal, Pen C.,stal0*. 

Nuisances dangerous to health, etc., §§ 2735- 
2742 

Premises used for prostitution a nuisance 
and abatement, §§ 4275-4282. 

Nuisances under liquor prohibition act, §§ 
3350-33538. 

Crop pests, §§ 1888-1911. 

Civil action for nuisances, § 7240, and note. 

Infected orchard and crop, § 1899. 

Where a party so uses his property as to 
annoy, injure, or endanger the comfort, re- 
pose, health, or safety of three or more per- 
sons, his acts are unlawful, and he is liable 
to prosecution, even though he may be in pur- 
suit of a lawful business and conducting it 
in a reasonable and careful manner. 

People v. Burtleson, 14 U. 258; 47 P. 87. 

In determining the question of a nuisance, 
under this section, the motive or intent with 


which the act complained of was committed 
perot be considered. 

The befouling of waters of a canal, from 
which a number of persons obtained water for 
irrigation, domestic and other purposes, so that 
it is unfit for use, creates a public nuisance, 
and the right to maintain it cannot be gained 
by prescription. 

North Point.C: I) Co. v. Utah: & S. liiGa Coe 
16 U. 246; 52 P. 168. 

Crane v. Winsor, 2 U. 248. 

Though an encroachment on a public street 
is a “public nuisance,’’ it will not always be 
abated at suit of a private person sustaining 
special damages; but the court must determine 
whether it is equitable to compel an abate- 
ment or permit the encroachment to remain 
and award damages only. 

Lewis v. Pingree, 47 U. 35; 151 P. 558. 


8186. (4276.) Id. Unequal effects not material. An act which affects 


three or more persons in either of the ways specified in the next preceding 
section is not less a nuisance because the extent of the annoyance or damage 
inflicted on individuals is unequal. 

Cal. Pen. C., § 371*. 

8187. (4277.) Maintaining nuisance or failing to perform duty. Every 
person who maintains or commits any public nuisance, the punishment for 
which is not otherwise prescribed, or who wilfully omits to perform any legal 
duty relating to the removal of a public nuisance, is guilty of a misdemeanor. 


Cal. Pen. C., § 372. 
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8188. (4278.) Maintaining pesthouse, etc., at or near city or town. : 
Every person who establishes or keeps, or causes to be established or keptjaya 
within the limits of any city, town, or village, any pesthouse, hospital, or 


place for persons affected with smallpox, is guilty of a Pere ot 


5 Bee 373. Location of pesthouse, § 2765. 
once ana Me eee §§ 2725-2757. Exposing public to contagion, § 8205. 


8189. (4279.) Placing dead animals in street or stream. Burning car- 
cass. Every person who puts the carcass of any dead animal, or the offal 
from any slaughter pen, corral, or butcher shop into any river, creek, pond, 
street, alley, public highway, or road in common use, or who attempts to de- 
stroy the same by fire, within one-fourth of a mile of any city, town, or vil- 


lage, is guilty of a misdemeanor. 
Cal. Pen. C., § 374*. Cal. Sup. (1893) § 374%, Removal or burial of dead animals, §§ 106- 
4 jhe : 109. 


. 1046. 
f Befouling stream, §§ 2735-2742, 8184, 8185. 


EXPLOSIVES, POWDER-HOUSES, ETC. 


8190. (4280.) Keeping explosives in city, etc. Every person who makes 
or keeps gunpowder, nitro-glycerine, or other highly explosive substance 
within any city, town, or village, or who carries the same through the streets 
thereof, in any quantity or manner such as is prohibited by law or by any a 
ordinance of such city or town, is guilty of a misdemeanor. 

@al. Pen: C., § 375. Power of city to regulate, § 570x60. 

8191. (4280x.) Delivering dangerous explosives unmarked for storage 
or transportation. Penalty. Every person who knowingly leaves with or 
delivers to another, or to any express or railway company, or other common 
carrier, or to any warehouse or storehouse any package containing nitro- 
glycerine, dynamite, guncotton, gunpowder, or other highly explosive com- 
pound, or any benzine, gasoline, phosphorous, or other highly inflamable sub- 
stance, or any vitriol, sulphuric, nitric, carbolic, muriatic, or other dangerous 
acid, chemical, or compound, to be handled, stored, shipped or transported, 
without plainly marking and indicating on such package the name and nature 
of the contents thereof, is guilty of a misdemeanor, and punishable by a fine 
not exceeding $300, or by imprisonment in the county jail not exceeding six es 
months. OL Dare: , 

8192. (4280x1.) Powder-house, etc., near residence or road. No pow- 
der-house, magazine, or building in which powder, dynamite, or other ex- 
plosive is kept in quantities exceeding 500 pounds shall hereafter be built or 
constructed or used within a distance of 300 feet of any residence or traveled 
county road in this state; provided, that the foregoing provisions shall not ap- 
ply to any magazine maintained at any mine or stone quarry. 103, “—peones 

8193. (4280x2.) Id. Violation a misdemeanor. Any person violating 
any of the provisions of § 8192 shall be deemed guilty of a misdemeanor. 

203; *paOos 


8194. (4280x3.) Explosives to be marked with maker’s name, date, and 
percentage. It shall be unlawful, after the Ist day of January, A. D. 1904, 
for any person or persons, partnership, or corporation to sell or offer for sale, 
or take or solicit orders of sale, or purchase or use, or have on hand or in 
store for the purpose of sale or use in this state any giant, hercules, atlas, 
venture, or any other high explosive containing nitro-glycerine, unless on each 
and every box or package and wrapper containing any such giant, hercules, 
atlas, or venture, or any other high explosive containing nitro-glycerine, there 
shall be plainly stamped or printed the name and place of business of the per- 
son or partnership or corporation by whom or which the same was manufac- 
tured, and the exact and true date of its manufacture, and the percentage of 
nitro-glycerine or other high explosive contained therein. Os pe cole 


8195. (4280x4.) Explosives of different dates kept separate. Boxes, etc. 
Restrictions. It shall be unlawful for any person or persons, partnership, or 
corporation to have two or more different dates in any such box or package 
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containing giant, hercules, atlas, or venture, or any other high explosive con- 
taining nitro-glycerine. It shall further be unlawful to use any box, package, 

or wrapper formerly used by any other person or persons, partnership, or 

corporation in the packing of such giant, hercules, atlas, venture, or other 

high explosive containing nitro-glycerine, and the name and date on such box 

— or package shall be the same as on the wrapper containing such giant, hercu- 
les, atlas, venture, or other explosive containing nitro-glycerine. 03, p. 201. 


8196. (4280x5.) Id. Violation a felony. If any person or persons, part- 
nership, or corporations shall violate any of the provisions of §§ 8194, 8195, 
such person or persons, the members of such partnership, or the officer or 
agents of such corporations shall be deemed guilty of a felony, and on con- 
viction thereof shall be punished by a fine of not more than $5,000, or im- 
prisonment not to exceed two years, or by both such fine and imprisonment, 


in the discretion of the court. 03yep. 201, 
Storage of powder in mines, § 3921, sub. 10; § 3944. 


8197. Unlawful use with intent to destroy, etc. Penalty. Destruction 
of property. Penalty. Every person who shall place gun powder, or any ‘ 
other explosive substance in, upon, under, against, or near to any building, 
car, vessel, or structure with intent to destroy, throw down or injure the 
whole or any part thereof, under such circumstances that if the intent should 
be accomplished human life or safety would thereby be endangered, although 
no damage be actually done, shall be guilty of a felony. . 

Every person who shall unlawfully and maliciously, by explosion of gun 
powder or other explosive substance, destroy, throw down, or injure the 
whole or any part of any building, car, vessel, or other structure, shall be 
: guilty of a felony and be punished as follows: 

1. If the life or safety of a human being is endangered, by imprisonment 

in the state prison for not more than twenty years; 

2. In every other case, by imprisonment in the state prison for not more 
than ten years. We pe SZ. 


> Sn eee ae a we 


TOY PISTOLS. 


8198. (4281.) Selling or giving away toy pistols. Any one selling or 
giving a toy pistol to any person in this state shall be guilty of a misdemeanor. 


MISLABELING OR SUBSTITUTING DRUGS. 


8189. (4282.) Omitting to label or mislabeling drugs. Prescriptions. He 
Every apothecary, druggist or person carrying on ‘business as a dealer in 
drugs or medicines, or person employed as clerk or salesman by such person, 
who, in putting up drugs or medicines, or making up any prescription, or 
filling any order for drugs or medicines, wilfully, negligently, or ignorantly 
omits to label the same, or puts an untrue label, stamp, or other designation 
of contents, upon any box, bottle, or other package containing any drug or 
medicines, or substitutes a different article for any article prescribed or 
ordered, or puts up a greater or less quantity of any article than that pre- 
scribed or ordered, or otherwise deviates from the terms of the prescription 
or order which he undertakes to follow, in consequence of which human life 
or health is endangered, is guilty of a misdemeanor, or, if death ensues, is 


guilty of a felony. Am’d ’09, p. 345. 
Gal Pen: "€:,- § 880: Sale of certain drugs prohibited, §§ 4482-4434. 
Poisons must bear label, §§ 4420, 4425, 4431. 


ADULTERATION OF OILS, ETC. 


8200. (4290x.) Standard of oils to be maintained. Penalty. I[t shall be 
unlawful for any person, firm, or corporation to mix, adulterate, sell, or offer 
for sale any oils used for illuminating purposes, with benzine, naphtha, gas- 
oline, or any other substance, and all oils or fluids manufactured from petro- 
leum or its products, to be used for illuminating purposes, which will not 
stand a fire test of 110 degrees Fahrenheit, before they shall flash or emit any 

re inflammable vapor; provided, that in making such test the oil shall not be 
heated faster than two degrees per minute, in open Tagliabue cup. Any per- 


Ne 
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son, firm, or corporation found guilty of violating any of the provisions of 
this section shall be deemed guilty of a misdemeanor. ‘03; *pnkoO: 


NEGLIGENCE, ETC., OF RAILROAD EMPLOYE. 


8201. (4291.) Omitting to ring locomotive bell or sound whistle. Every 
person in charge of a locomotive engine, who, before crossing any traveled 
street, road, or highway, omits to cause a bell to ring or steam whistle to 
sound at the distance of at least eighty rods from the crossing and up to it, 
is guilty of a misdemeanor. 


@alee rena Cy,0s 90%: 
Passing through cities or over crossings, §1239. 


8202. (4292.) Intoxication of engineers, conductors, operators, etc. 
Every person who is intoxicated while in charge of a locomotive engine, or 
while acting as conductor or driver upon any railroad train or car, or as mo- 
torman or as conductor of any street car, whether propelled by steam or elec- 
tricity, or drawn by horses or otherwise, or while acting as train dispatcher 
or as telegraph operator, and receiving or transmitting dispatches in relation 
to the movement of trains, is guilty of a misdemeanor. 

@aliepen.-C., §:391*: 

8203. (4293.) Placing freight car in rear of train. Every person who, 
in making up or running railroad trains, places or runs, or causes to be placed 
or run, any freight car in the rear of passenger cars is guilty of a misde- 
meanor, and, if loss of life or limb results from such placing or running, is 
guilty of felony. The term “freight car,” as used in this section, does not in- 
clude a baggage, express, or mail car. 

GaleoPen. CC), §° 392. 

8204. (4294.) Violation of duty by railroad employe. Every engineer, 
conductor, brakeman, switchtender, or other officer, agent, or servant of any 
railroad company who is guilty of any wilful violation or omission of his duty 
as such officer, agent, or servant, whereby human life or safety is endangered, 
the punishment of which is not otherwise prescribed, is guilty of a misde- 
meanor. 


@alreeenen GC: 3.99) 15985 Assistin erson to ride without i 
Negligently causing collision, § 8175. § 8267. ay papain Be") 
Injuries to railroads, § 8383. 


EXPOSING PUBLIC TO CONTAGION. 


8205. (4295.) Exposing public to contagion. Every person who wil- 
fully exposes himself or another afflicted with any contagious or infectious 
disease in any public place or thoroughfare, except in his necessary removal 
in a manner the least dangerous to the public health, is guilty of a misde- 
meanor. 


Cal Pen. .C.; §, 394. Contagious diseases uar i 
Negligently spreading contagion, §§ 2726-2728. §§ 2743-2755. bee ea eee 
Location of pesthouses, §§ 2765, 8188. 


RACING ON HIGHWAYS, ETC. 


8206. (4296.) Fast riding or driving on highways, etc. Every person 
operating, running, managing, controlling, or driving any vehicle, conveyance, 
or car Over or upon any public road, street, public square, or school ground 
who wilfully causes or permits such vehicle, conveyance, or car to run at a 
speed sufficient to endanger human life or bodily safety, or to cause the de- 
struction of property, or causes or permits such vehicle, conveyance, or car to 
run at a dangerous speed in attempting to pass another vehicle conveyance 
or car, or to prevent such other vehicle, conveyance, or car from passing his 
own; and any person who rides or drives any animal or animals over or upon 
any public road, street, highway, public square, or school ground ata s eee 
sufficient to endanger human life or bodily safety, or to cause the deste 


of property, shall be-deemed guilty of a misdemeanor. Am’d ’07, p. 6 
aly Pen. G:,.§ 396*; » p- V- 
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DEATH BY VICIOUS ANIMAL. 
8207. (4297.) Mischievous animal causing death. Owner’s liability. 


If the owner of a mischievous animal, knowing its propensities, wilfully suf- 
fers it to go at large, or keeps it without ordinary care, and such animal, 
while so at large, or while not kept with ordinary care, kills any human being 
who has taken all the precaution which the circumstances permitted, or which 
a reasonable person would ordinarily take in the same situation, such owner 
is guilty of a felony. 
Cal. Pen. C., § 399. 
SALE OF LIQUOR TO INDIANS, ETC. 


8208. (4298.) Disposing of liquor to Indians. Every person who sells, 
exchanges, gives, barters, or disposes of any intoxicating drink to any Indian 
of the whole or half blood, or to any person living or cohabiting with an 
Indian woman, shall be guilty of a felony, and upon conviction shall be pun- 
ished by imprisonment in the state prison for a period of not more than three 
years, or by a fine of not more than $300, or by both. 


Cal. Pen. C., § 397*. Cal. Sup. (1893) p. 1049. clared to have been repealed by chap. 106, 

Sale of liquor near camp meetings, § 8136. Laws ’11, in State v. Carman, 44 U. 353; 140 P. 

Intoxicating liquors, prohibition act, §§ 3341- 670, and State v. Justice, 44 U. 484; 141 P. 109, 
3381. and chap. 106, Laws ’11, was expressly re- 

This section, except selling, etc., ‘‘to any pealed by chap. 2, Laws ’17 (§§ 3341-3381), 
person living or cohabiting with an Indian and query: is the whole section repealed by the 
woman” shall be guilty of a felony, was de- latter act? 


8209. (4289.) Id. Sale of liquor within ten miles of Indian reservation. 
Penalty. It shall be unlawful to sell intoxicating liquor within ten miles of an 
Indian reservation, except in incorporated cities or towns. Any person vio- 
lating the provisions of this section shall, upon conviction, be fined not more 
than $300, or imprisoned in the county jail not more than six months, or be 
both so fined and imprisoned, and all such fines shall be deposited in the coun- 
ty treasury of the county in which the offense is committed. 

Repealed ’99, p. 71; re-enacted ’O1, p. 55. 
Intoxicating liquors prohibition act, §§ 3341-3381. 
DOORS OF PUBLIC BUILDINGS. 


8210. (4299x.) Doors to swing outward. All public buildings now in 
process of construction, or hereafter to be built or constructed, which may or 
shall be used for churches, schoolhouses, operas, theaters, lecture-rooms, pub- 
lic meetings, town halls, or which may or shall be used for any purpose where- 
by a collection of people may be assembled together for religious worship, 
amusement, instruction, or other purpose, shall be so built and constructed 
that all doors leading from the main hall, or place where said collection of 
people may be assembled, or from the principal room, which may be used for 
any of the purposes aforesaid, shall be so swung upon their hinges and con- 
structed that they shall open outward, and that all means of egress for the 
public from the main hall or principal room and from the buildings, shall be 
by means of doors which shall open outward from the main hall or building. 

03, op wiz 

8211. (4299x1.) Id. Doors to be changed. All public buildings now 
built and used for any of the purposes mentioned in § 8210 shall, within one 
year from the lst day of July, A. D. 1903, be so changed that their doors and 
means of egress shall be in conformity with the provisions of § Cane 

‘03, ps P24 

8212. (4299x2.) Id. Penalty. Any person or persons who shall fail or 
refuse to comply with the provisions of §§ 8210, 8211, shall be fined in any sum 
not less than $100 nor more than $1000. OS mpalal: 


\ 
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CHAPTER 38. 
CRIMES AGAINST PUBLIC PEACE. 


8217. (4300.) Disturbing meetings. Every person who, without au- 
thority of law, wilfully disturbs or breaks up any assembly or meeting, not = 
unlawful in its character, is guilty of a misdemeanor. * 

Cal. Pen. C., § 403*. Disturbing religious meetings, § 8131. 
8218. (4301.) Riot defined. Any use of force or violence, disturbing 
the public peace, or any threat to use such force or violence, if accompanied 


by immediate power of execution, by two or more persons acting together and Be 


Cal. Pen. C., § 404. 

The terms ‘force’? and ‘‘violence” in this 
section do not necessarily mean the actual use 
of physical force accompanied with violence. 

People v. O’Loughlin, 3 U. 133; 1 P. 653. 

If, by the assembly, resolution, marching, 
and demand of defendants and their compan- 


injury would be raised in the minds of men 
of ordinary courage by a resistance to such 
demands, and if well-grounded fears existed in 
the minds of the residents of the town for 
the safety of life or property, the same con- 
stituted a breach of the public peace by force 


without authority of law, is a riot. . 
’ 


and violence. 
ions, and the manner and circumstances ac- Id. 
companying the same, well-grounded fear of 


8219. (4302.) Id. Penalty. Every person who participates in any riot E 
is punishable by imprisonment in the state prison not exceeding two years, or 
by fine not exceeding $1000, or by both. 

Cal. Pen. C., § 405*. 

8220. (4303.) Rout defined. Whenever two or more persons, assembled 

and acting together, make any attempt or advance towards the commission of 


an act which would be a riot if actually committed, such assembly is a rout. 
Cal. Pen. C., § 406. 


8221. (4304.) Unlawful assembly defined. Whenever two or more per- 
sons assemble together to do any unlawful act, and separate without doing or 
advancing toward it, or do a lawful act in a violent, boisterous or tumul- 
tuous manner, such assembly is an unlawful assembly. 

Cal. Pen. C., § 407. 

8222. (4305.) Penalty for rout or unlawful assembly. [Every person 

who participates in any rout or unlawful assembly is guilty of a misdemeanor. 
Cal. Pen. C., § 408. } 

8223. (4306.) Remaining at riot after warning to disperse. [Every per- 
son remaining present at the place of any riot, rout, or unlawful assembly, af- 
ter the same has been lawfully warned to disperse, except public officers and 
persons assisting them in attempting to disperse the same, is guilty of a mis- 
demeanor. 

Cal. Pen. C., § 409. Suppression of riots, etc., §§ 8591-8595. 

8224. (4307.) Officer neglecting to suppress riotous assembly. If a ; 
magistrate or officer, having notice of an unlawful or riotous assembly men- : 
tioned in this chapter, neglects to proceed to the place of assembly, or as near 
thereto as he can with saftey, and to exercise the authority with which he is 
invested for suppressing the same and arresting the offenders, he is guilty of 4 
a misdemeanor. 

Cal. Pen. C., § 410. 


8225. (4308.) Prize fighting. Every person who engages in, instigates, = 
encourages, Or promotes any ring or prize fight, or any other premeditated __ 
fight or contention, without deadly weapons, either as principal, aid, second, 
umpire, surgeon, or otherwise, is punishable by imprisonment in the state 
prison not exceeding two years. 

Cal. Pen. C., § 412%. 


Prize fighting on Sunday, § 8128. 


8226. (4309.) Id. Witnessing. Every person wilfully present as a é 


spectator at any fight or contention mentioned in the next preceding section 
is guilty of a misdemeanor. a. 
Cal. Pen. C., § 413. 


_ 8227. (4310.) Disturbing the peace. Penalty. Every person who ma- 
liciously and wilfully disturbs the peace or quiet of any neighborhood, family, 
or person by loud or unusual noise, or by discharging firearms, or by tumulte 2 
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ous or offensive conduct, or by threatening, traducing, quarreling, challenging 
to fight, or fighting, is punishable by a fine not exceeding $200, or by imprison- 
ment in the county jail not exceeding two months, or by both such fine and 
imprisonment. Am/’d 709, p. 60; 713, p. 22. 


Meats Pen. Gr, 8, 4l5*; Keeping disorderly house, § 8149. 
Security to keep the peace, §§ 8567-8583. 


8228. (4311.) Unlawful assembly refusing to disperse. If two or more 
persons assemble for the purpose of disturbing the public peace or committing 
any unlawful act, and do not disperse on being desired or commanded so to 
do by a public officer, the persons so offending are severally guilty of a mis- 
demeanor. 

Caleerens (Cues - 4163 
8229. (4312.) Exhibiting deadly weapon. Every person who, not in 
necessary self defense, in the presence of two or more persons, draws or ex- 
hibits any deadly weapon in an angry and threatening manner, or who, in any 
manner, unlawfully uses the same in any fight or quarrel, is guilty of a mis- 
demeanor. 


ale een C..ea4l Having deadly weapon with intent to com- 
Assault with deadly weapon, § 8070. mit assault, § 8265. 


8230. Unlawful to carry concealed weapons. It shall be unlawful for 
any person, except a peace officer, without the written consent of a peace 
officer, to carry any slingshot, brass knuckles, revolver, dagger, stilletto, or 
other concealed deadly weapon. Any person found guilty of violating any 
provision of this section shall be deemed guilty of a misdemeanor. 09, p. 16. 

8231. (4313.) Forcible entry or detainer. Every person using, or pro- 
curing, encouraging, or assisting another to use any force or violence in en- 
tering upon or detaining any lands or other possessions of another, except in 
the cases and in the manner allowed by law, is guilty of a misdemeanor. 


Gat. “Pen, VC., $418. 
Forcible entry and detainer, civil procedure, §§ 7313-7327. 


8232. (4314.) Returning to lands after removal by lawful process. 
Every person who has been removed from any lands by process of law, or who 


has removed from any lands pursuant to the lawful adjudication or direction. 


of any court, tribunal, or officer, and who afterwards unlawfully returns to 
settle, reside upon, or take possession of such lands, is guilty of a misde- 
meanor. 

Cal. Pen. C., §-419. And is guilty of contempt, § 7059. 


CHAPTER 39. 
CRIMES AGAINST PUBLIC PROPERTY. 


8235. (4315.) Misusing public money or falsifying public accounts. 
Every officer of this state, or of any county, city, town, precinct, or district of 
this state, and every other person charged with the receipt, safe keeping, 
transfer, or disbursement of public money, who either: 

1. Without authority of law appropriates the same or any portion there- 
of to his own use, or to the use of another; or, 

2. Loans the same or any portion thereof without authority of law; or, 

3. Fails to keep the same in his possession until disbursed or paid out 
by authority of law; or, 

4. Unlawfully deposits the same or any portion thereof in any bank, or 
with any banker or other person; or, 

5. Knowingly keeps any false account, or makes any false entry or 
erasure in any account of or relating to the same; or, 

6. Fraudulently alters, falsifies, conceals, destroys, or obliterates any 
such account; or, 

7. Wilfully refuses or omits to pay over, on demand, any public moneys 
in his hands, upon the presentation of a draft, order, or warrant drawn upon 
such moneys by competent authority ; or, 

eee Poon og oe 
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8. Wilfully omits to transfer the same, when such transfer is required 
by law; or, 

9. Wilfully omits or refuses to pay over, to any officer or person author- 
ized by law to receive the same, any money received by him under any duty 
imposed by law so to pay over the same,—is guilty of a felony. 


Cal. Pen. C., § 424*. Various objections to an indictment here- 
\ ilati Ment rds, §§ under discussed and overruled. 
PT cya Se Te DUbUS Teeords) 82°) = People, V, Rogerson, aa aant nigeecy mere! 
‘ ; 5 : Felonious intent is an essential element of an 
Forgery defined, § 8270. offense hereunder. 
Larceny of public records, § 7976. State v. Blue, 17 U. 175; 53 P. 978. 


8236. (4316.) Failure to keep and pay over public money. Every of- 
ficer charged with the receipt, safe keeping, or disbursement of public money 
who neglects or fails to keep and pay over the same, in the manner prescribed 
by law, is guilty of a felony. 

Gal. Pen. C., § 425. 

8237. (4317.) Making profit out of public money, etc. The making of 
profit out of public money, or using the same for any purpose not authorized 
by law, by any public officer, shall be deemed a felony, and, upon conviction 
thereof, any such officer, in addition to the punishment provided by law, shall 
be disqualified to hold public office. 


Prohibited by Con. art. 18, sec. 8. Felony involving misconduct in office, dis- 


qualification to hold office, §§ 7906, 7961. 
8238. (4318.) “Public money” defined. The phrase “public money,” as 
used in the three preceding sections, includes all bonds and evidences of in- 
debtedness and all money belonging to the state, or to any town, city, county, 
precinct, or district therein, and all money, bonds, and evidences of indebt- 
edness received or held by state, county, district, city, town, or precinct of- 
ficers in their official capacity. 
Cal. Pen. C., § 426. 
8239. (4319.) Failing to pay over fines or fees. If any public officer 
who receives any fine, forfeiture, or fee refuses or neglects to pay over the 


same within the time prescribed by law, he is guilty of a misdemeanor. 


Cal. Pen. C., § 427* Failure to keep fee book, ete., a misde- 
Charging or receiving illegal fees, § 2589. meanor § 2587. 


8240. (4320.) Obstructing collection of revenue. Every person who 
wilfully obstructs or hinders any public officer from collecting any revenue, 
taxes, or other sums of money in which the people of this state are interested, 
and which such officer is by law empowered to collect, is guilty of a misde- 
meanor. 


Cal. Pen. C., § 428. 
Interfering with or obstructing officer, §§ 7927, 8002. 


8241. (4321.) Refusing list or giving false information to assessor. 
Every person who unlawfully refuses, upon demand, to give to any district or 
county assessor a list of his property subject to taxation, or to swear to such 
list, or who gives a false name, or fraudulently refuses to give his true name 
to any assessor, when demanded by such assessor in the discharge of his of- 
ficial duties, is guilty of a misdemeanor. i 

CaleePen. C.;, § 429%. 

8242. (4322.) Using false tax or license receipt. Failing to give receipt. 
Every person who uses or gives any receipt except that prescribed by law, as 
evidence of the payment of any poll tax, road tax, or license of any kind, or 
who receives payment of such tax or license without delivering the receipt 
prescribed by law, is guilty of a misdemeanor. i 

Cal. Pen. C., § 431%. Poll tax, §§ 4465-4470. 


8243. (4323.) Refusing names of employes to tax collector, etc. Every 
person who, when requested by the assessor or collector of taxes or licenses 
refuses to give to such assessor or collector the name and residence of each 
man in his employment, or to give such assessor or collector access to the 
building or place where such men are employed, is guilty of a misdemeanor. 

Cain Pen. iC:, § 434%; 


8244. (4324.) Doing business without license. Every person who com- 
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mences or carries on any business, trade, profession, or calling, for the trans- 
action or carrying on of which a license is required by any law of this state, or 
by. any county, city, or town regulation, without taking out the license re- 
quired by law or by the county regulation, is guilty of a misdemeanor. 

Cal. Pen. C., § 435*. 

8245. (4325.) Officer discounting warrants. No state, county, city, 
town, or district officer shall, either directly or indirectly, contract for or pur- 
chase any warrant or order issued by the state, county, city, town, or district 
of which he is an officer, at any discount whatever upon the sum due on such 
warrant or order, and if any state, county, city, town, or district officer shall 


so contract for or purchase any such order or warrant, he shall be guilty of 
a misdemeanor. 


CHAPTER 40. 
ARSON. 


8248. (4326.) Arsen defined. Arson is the wilful and malicious burn- 

ing of a building with intent to destroy it. 
Cal. Pen. C., § 447. 

8249. (4327.) “Building” defined. Any house, edifice, structure, vessel, 
or other erection, railroad car, capable of affording shelter for human beings 
or for storage of goods, or appurtenant to or connected with any erection so 
adapted, is a “building” within the meaning of this chapter. 

Am’d ’07, p. 83. 


Caloren, .C.,§ 448%. Destruction of insured property, §§ 8360, 8361. 
ee to commit arson a conspiracy, § Burning property not the subject of arson, §§ 
: 8389, 8395. 


8250. (4328.) “Inhabited building” defined. Any building which has 
usually been occupied by any person lodging therein at night is an “inhabited 
building” within the meaning of this chapter. 

Cal. Pen. C., § 449. 

8251. (4329.) “Night time” defined. The phrase “night time,” as used 

in this chapter, means the period between sunset and sunrise. 
Cal ben, Cys 4505 — =. 

8252. (4330.) “Burning” defined. To constitute burning, within the 
meaning of this chapter, it is not necessary that the building set on fire shall 
have been destroyed. It is sufficient that fire is applied so as to take effect 
upon any part of the substance of the building. 

Cal. Pen. C., § 451. 

8253. (4331.) Ownership or possession as affecting arson. To consti- 
tute arson it is not necessary that a person other than the accused should have 
had ownership in the building set on fire. It is sufficient that at the time of 
the burning another person was rightfully in possession of, or was actually 
occupying such building or any part thereof. 

Cal. Pen. C., § 452. 

8254. (4332.) Degrees of arson. Arson is divided into two degrees. 
Maliciously burning in the night time an inhabited building in which there is, 
at the time, some human being, is arson in the first degree; all other kinds of 
arson are of the second degree. 

Cal. Pen. C., §§ 453, 454. 

8255. (4333.) Penalty for arson. Arson is punishable by imprisonment 
in the state prison as follows: 

1. Arson in the first degree, for a term not less than two years nor more 
than fifteen years ; 

2. Arson in the second degree, for a term not less than one year nor 


more than ten years. 
Calaebenn.C, 15S 400, 
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CHAPTER 41. 
BURGLARY AND HOUSEBREAKING. 


8257. (4334.) Burglary in first degree. Every person who, in the night EP 
time, forcibly breaks and enters, or without force enters an open door, win- 
dow, or other aperture of any house, room, apartment, tenement, shop, ware-_ 
house, store, mill, barn, stable, outhouse, or other building, or any tent, vessel, 
water craft, or railroad car, with intent to commit larceny or any felony by 
the use of nitro-glycerine, dynamite, gunpowder, or any other explosive, is 
guilty of burglary in the first degree. When in a prosecution for burglary 
in the first degree the question as to whether or not nitro-glycerine, dynamite, 
gunpowder, or any other explosive was used or intended to be used by the 
defendant in the commission of the crime cannot be definitely arrived at by 
the jury, a verdict of guilty of burglary in the second degree, as defined in 
§ 8259, may be found; provided, the other elements of the crime of burglary 
in the second degree, as defined in § 8259, have been proved. 

Amd ’05;p216. 307; pao 


Burglarious tools, § 8264. 
Information or indictment may also contain 
a count for larceny and a count for house- 


Agreement to commit burglary a conspiracy, 
§ 8020. 
Jurisdiction where property is taken to an- 


eae ees 


breaking, § 8834. other county, § 8656 
8258. (4334x.) Id. Penalty. Burglary in the first degree is punishable 
by imprisonment in the state prison for a term not less than twenty-five years 


nor more than forty years. 07 2 DE ol, 


Evidence held not sufficient to connect ac- 
cused with the burglary. 
State v. Karas, 43 U. 506; 186 P. 788. 


8259. (4334x1.) Burglary in second degree. Every person who, in 
the night time, forcibly breaks and enters, or without force enters an open 
door, window, or other aperture of any house, room, apartment, tenement, 
shop, warehouse, store, mill, barn, stable, outhouse, or other building, or any 
tent, vessel, water craft, or railroad car, with intent to commit larceny or any 
felony, is guilty of burglary in the second degree. Where, in a prosecution 
for burglary in the second degree, the question as to whether the crime has 
been committed in the night time or in the day time cannot be definitely ar- 
rived at by the jury, a verdict of guilty of burglary in the third degree, as de- 
fined in § 8261, may be found; provided,. the other elements of the crime of 


/ 
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burglary in the third degree, as defined in § 8261, have been proved. 


Cal. Pen. C., § 459*. 

Wihere one, learning of a plot to burglarize 
his property, permits officers to occupy the 
premises in order to make arrests should the 
crime be committed, and makes no effort to 
prevent the entry, but does not offer any en- 
couragement or inducement, he does not there- 
by consent and the entry is burglarious. 

People v. Morton, 4 U. 407; 11 P. 512. 

Evidence examined and held sufficient to sus- 
tain conviction for burglary. 

Id. 

A burglary by entering a house through a 
window on the second floor, with intent to 
steal the goods of H., is not the same offense 
or part of the same transaction as an enter- 
ing from the outside of a room on the first 
floor, and the committing of a robbery on W., 
although it was the same house, the same day, 
with just enough time intervening between the 
two acts to permit defendant to pass from the 
upper story to the lower one. 

People v. Kerm, 8 U. 268; 30 P. 988. 


07 Penbde 


_ Burglary, which under this section and sec- 

tion 8263, must be committed between sunset 
and sunrise, is not proven by evidence that 
goods were stolen from the building between 
9:30 p. m. and 6:30 a. m., the sun rising at 
4:38 a. m. 

State v. Miller, 24 U. 312; 67 P. 790. 

Under this section and section 8263, a lar- 
ceny, to constitute burglary, must be com- 
mitted in the night time, and affirmative proof 
that it was so committed must be adduced; 
but such proof need not be direct, but may be 
circumstantial, in character. ; 

State v. Richards, 29 U. 310; 81 P. 142. 

Evidence examined and held insufficient to 
sustain a conviction for burglary. 

State v. Hutchings, 30 U. 319; 84 P. 893. 

See People v. Hart, 10 U. 204; 37 P. 330. 

_ Information not stating value upheld. An 
information charging the breaking and enter- 
ing a building at night with intent to steal 
goods, without stating their value, sufficiently 
charges a burglary in the first degree. 

State v. Hows, 31 U. 168; 87 P. 163. 


8260. (4335.) Id. Penalty. Burglary in the second degree is punish- 


: F 
able by imprisonment in the state prison for a term not less than one vear nor 
more than twenty:years. Am’d ’05, p. 16; ’07, p. 51. A 

Calieeben i C.corsme46 ls. y : Fy 
8261. (4336.) Burglary in third degree. Every person who, in the day | 


time, enters any dwelling house, room, apartment, tenement, shop, warehou 
store, mill, barn, stable, outhouse, or other building, or any tent, vess 


" 
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craft, or railroad car, with intent to steal or to commit any felony whatever 
therein, is guilty of burglary in the third degree. | Am’d ’05 p. 16; ’07, p. 51. 

8262. (4337.) Id. Penalty. Burglary in the third degree is punishable 
by imprisonment in the state prison for a term not less than six months nor 
igore-than. three years.  ~ Am’d 05, p, 17; 07; p. 51. 


_ _ 8263. (4338.) “Night time” defined. The phrase “night time,” as used 
in §§ 8257, 8259, means the period of time between sunset and sunrise. 


And: (05; pr 165.7075 pre. 
€al, Pen. C., §. 463*. 


CHAPTER 42. 
BURGLARIOUS TOOLS AND DEADLY WEAPONS. 


8264. (4339.) Having or making burglarious tools. Every person hav- 
ing upon him or in his possession a picklock, crow, key, bit, or other instru- 
ment or tool with intent feloniously to break into or enter any building; or 
who shall knowingly make or alter, or shall attempt to make or alter, any key 
or other instrument above named so that the same will fit or open the lock of 
a building, without being requested so to do by some person having the right 
to open the same, or who shall make, alter, or repair any instrument or thing, 
knowing or having reason to believe that it is intended to be used in commit- 
ting a misdemeanor or felony, is guilty of a misdemeanor. Any of the struc- 
tures mentioned in § 8257 shall be deemed to be a building within the meaning 
of this section. 

Cal. Pen. C., § 466*. Mont. Pen. C., § 830. 

8265. (4340.) Having deadly weapon with intent to assault. Every per- 
son having upon him any deadly weapon, with intent to assault another, is 
guilty of a misdemeanor. 


Cal. Pen. C., § 467*. Mont. Pen. C., § 831. Exhibiting deadly weapon angrily, § 8229. 
Assault with deadly weapon, § 8070. Attempt to commit crime, § 8527. 


CHAPTER 43. 
ENTERING RAILROAD CARS. 


8266. (4341.) Unlawfully entering car. Every person who clandestine- 
ly enters into or upon any railroad car, for the purpose and with the intention 
of riding or being transported thereon, or who, having entered into or upon 
any railroad car, rides over any railroad line or portion thereof in this state, 
without the knowledge and consent of the company or person owning or op- 
erating such car or railroad, and with the intention to defraud such company 
or person of the fare or compensation for such transportation, shall be guilty 
of a misdemeanor, and, upon conviction thereof, shall be punished by im- 
prisonment in the county jail not exceeding fifty days, or by fine in any sum 
less than $50, or by both. 

8267. (4342.) Id. Employes aiding in. [Every person, being at the 
time a servant or employe of any railroad company, who aids, abets, assists, 
counsels, advises, or encourages another person to enter into or ride upon any 
railroad car for the purpose, with the intention, and in a manner specified in 
the preceding section, shall be guilty of a misdemeanor. 

Negligence, etc., of railroad employes, §§ 8201-8204. Injuries to railroads, § 8383. 


* 
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CHAPTER 44. 
FORGING AND COUNTERFEITING. 


8270. (4343.) Forgery defined. Every person who, with intent to de- 
fraud another, falsely makes, alters, forges, or counterfeits any charter, let- 
ters patent, deed, lease, indenture, writing obligatory, will, testament, codicil, 
annuity, bond, covenant, bank bill or note, money order, check, draft, bill of 
exchange, contract, promissory note, due bill for the payment of money or 
property, receipt for money or property, passage ticket, power of attorney ; 
or any certificate of any share, right, or interest in the stock of any corpora- 
tion or association; or any auditor’s warrant for the payment of money at the 
treasury; or any state, county, city, or town order or warrant; or request for 
the payment of money, or the delivery of goods or chattels of any kind, or for 
the delivery of any instrument of writing or acquittance, release, or receipt 
for money or goods; or any acquittance, release, or discharge for any debt, ac- 
count, suit, action, demand, or other thing, real or personal; or any transfer 
or assurance of money, certificates of shares of stock, goods, chattels, or other 
property whatever; or any letter of attorney. or other power to receive money, 
or to receive or transfer certificates of shares of stock or annuities; or to let, 
lease, dispose of, alien, or convey any goods, chattels, lands, or tenements, or 
other estate, real or personal; or any acceptance or indorsement of any bill of 
exchange, promissory note, draft, order or assignment of any bond, writing 
obligatory, promissory note for money or other property; or any letter of 
service, clearance card, or union labor card; or time checks, or other evidence 
of indebtedness; or any card of any lodge of any benevolent, charitable, or 
fraternal order, or any post of the Grand Army of the Republic or com- 
mandery of the Royal Legion; or counterfeits or forges the seal or handwrit- 
ing of another, or any official certificate; or utters, publishes, passes, or at- 
tempts to pass as true or genuine any of the above-named false, altered, 
forged, or counterfeited matters, as above specified and described, knowing 
the same to be false, altered, forged, or counterfeited, with intent to prejudice, 
damage, or defraud any person; or who, with intent to defraud, alters, cor- 
rupts, or falsifies any record’ of any will, codicil, conveyance, or other instru- 
ment, the record of which is by law evidence; or any record of any judgment 
of a court, or the return of any officer to any process of any court, is guilty 
Ousorgvety..... \tn ds Os,epa 2: 


CalePen, .C28.4 70". 

Penalty for forgery, § 8273. 

Indictment or information may contain a 
count for uttering a forged instrument know- 
ing it to be a forgery, § 8834. 


Person whose signature is alleged to be 
forged is a competent but not indespensable 
witness. A clerk or other person acquainted 
with his handwriting is competent to prove 
that the signature to the note is a forgery. 


oe testimony to prove forgery, 
it ' 

Allegation when instrument withheld or de- 
stroyed, § 8847. 


Altering or falsifying public records, §§ 7933, 
7976, 7977, 8235. 


Falsifying evidence, §§ 7991-7997. 
Proof of incorporation of bank or company, § 


(nko oS 


People v. Mahon, 1 U. 205. 

The allegation that a company was a cor- 
poration, in an information charging that the 
defendant, knowing the instrument to be 
forged, and with intent to damage a certain 
company, incorporated and organized under 
certain laws, uttered and passed as true to 
the bank, a writing purporting to be a check, 
is a material allegation. 


8987. State v. Brown, 33 U. 109; 93 P. 52. 


8271. (4344.) Altering record. Every person who, with intent to de- 
fraud another, makes, forges, or alters any entry in any book of record, or any 
instrument purporting to be any record or return specified in the preceding 
section, is guilty of forgery. 

Cal. Pen: C., § 471. 
Falsifying public accounts, § 8235. 7933, 7976, 7977. 

8272. (4345.) Counterfeiting seal. Every person who, with intent to 
defraud another, forges or counterfeits the seal of this state, the seal of any 
public officer authorized by law, the seal of any court of record, or the seal of 
any corporation, or any other public seal authorized or recognized by the 
laws of this state or of any state, government, or country, or who falsely 
makes, forges, or counterfeits any impression purporting to be an impression 
of any such seal, or who has in his possession any such counterfeited seal or 


Mutilating or destroying public records, §§ 
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impression thereof, knowing it to be counterfeited, and wilfully conceals the 
same, is guilty of forgery. 
Caln ReniyiGs. §e472> 
8273. (4346.) Penalty for forgery. Forgery is punishable by imprison- 
ment in the state prison for a term not less than one nor more than twenty 


vyears. 
Cal Pen; C:, 9473". 


8274. (4347.) False or forged messages by telegraph or telephone. 
Penalty. Every person who knowingly and wilfully sends by telegraph or 
telephone to any person a false or forged message purporting to be from such 
telegraph or telephone office, or from any other person, or who wilfully de- 
livers or causes to be delivered to any person any such message falsely pur- 
porting to have been received by telegraph or telephone, or who furnishes, or 
conspires to furnish, or causes to be furnished, to any agent, operator, or em- 
ploye to be sent by telegraph or telephone, or to be delivered, any such mes- 
sage, knowing the same to be false or forged, with the intent to deceive, in- 
‘jure, or defraud another, is punishable by imprisonment in the state prison not 
exceeding five years, or in the county jail not exceeding one year, or by fine 
not exceeding $1000, or by both such fine and imprisonment. Am’d ’07, p. 24. 


Cale Penk C.,08) 474. Summons, writs, etc., may be sent by tele- 
Notices, checks, instruments, ete., sent by graph or telephone, § 7032. 
telegraph or telephone, §§ 6117-6119. Altering or disclosing contents of telegraphic 
or telephonic messages, §§ 8403-8405. 


8275. (4348.) Having or using forged note or bill. Every person who 
has in his possession, or receives from another person, any forged promissory 
note or bank bill, for the payment of money or property, with the intention to 
pass the same, or permit, cause, or procure the same to be uttered or passed, 
with the intention to defraud any person, knowing the same to be forged or 
counterfeited, or has or keeps in his possession any blank or unfinished note 
or bank bill made in the form or similitude of any promissory note or bill for 
payment of money or property, made to be issued by any incorporated bank or 
banking company, with intention to fill up or complete such blank and unfin- 
ished note or bill, or to permit, or cause, or procure the same to be filled up or 
completed in order to utter or pass the same, or to permit, or cause, or procure 
the same to be uttered or passed, or to defraud any person, is punishable by 
imprisonment in the state prison for not less than one nor more than ten 
years. 

Cal. Pen. C., § 475*. 

8276. (4349.) Making or using fictitious bill, check, etc. Every person 
who makes, passes, utters, or publishes, with intention to defraud any other 
person, or who, with the like intention, attempts to pass, utter, or publish, or 
who has in his possession, with like intent to utter, pass, or publish, any fic- 
titious bill, note, or check, purporting to be the bill, note, check, or other in- 
strument in writing for the payment of money or property of some bank, cor- 
poration, co-partnership, or individual when in fact there is no such bank, cor- 
poration, co-partnership, or individual in existence, knowing the bill, note, 
check, or instrument in writing to be fictitious, is punishable by imprisonment 
in the state prison for not less than one nor more than ten years. 

Cal. Pen. C., § 476*. 

8277. (4350.) Counterfeiting coin or precious metal. Every person who 
counterfeits any of the species of gold or silver coin current in this state, or 
any kind or species of gold dust, gold or silver bullion, or bars, lumps, pieces, 
or nuggets, or who sells, passes, or gives in payment such counterfeited coin, 
dust, bullion, bars, lumps, pieces, or nuggets, or permits, causes, or procures 
the same to be sold, uttered, or passed, with intention to defraud any person, 
knowing the same to be counterfeited, is guilty of counterfeiting. 

Cal. Pen. C., § 477. 

8278. (4351.) Penalty for counterfeiting. Counterfeiting is punishable 
by imprisonment in the state prison for not less than one nor more than ten 


years. 
Cal. Pen. C., § 478*. 


f 
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8279. (4352.) Possession of counterfeit coin or bullion. Every person 
who has in his possession, or receives from any other person, any cor 
gold or silver coin of the species current 1n this state, or any counterfeit gold 
dust, gold or silver bullion, or bars, lumps, pieces, or nuggets, with the inten- 
tion to sell, utter, put off, or pass the same, or permits, Causes, or procures the 
same to be sold, uttered, or passed, with intention to defraud any person, 
knowing the same to be counterfeit, is punishable by imprisonment in the 
state prison for a term not less than one nor more than ten years. 

Gal? Pen. Ci, §R479F, pe 

8280. (4353.) Possession of dies for counterfeiting. Every person who 
makes, or knowingly has in his possession, any die, plate, or any apparatus, 
paper, metal, machine, or other thing whatever, made use of in counterfeiting 
coin current in this state, or in counterfeiting gold dust, gold or silver bars, 
bullion, lumps, pieces, or nuggets, or in counterfeiting bank notes or bills, is 
punishable by imprisonment in the state prison for a term not less than one 
nor more than ten years; and all such dies, plates, apparatus, paper, metal, 
or machines, intended for the purpose aforesaid, must be destroyed. 

Cal. Pen. C., § 480*. ; 

8281. (4354.) Using note, check, etc., as money. Any person who is- 
sues or circulates any note, check, memorandum, token, or other obligation 
for use as money in lieu of lawful money or other lawful medium of exchange 
shall be deemed guilty of a misdemeanor, and shall, on conviction thereof in 
any court having jurisdiction, be punished for each offense by fine not exceed- 
ing $1000, to be paid into the state treasury, or by imprisonment in the county 


jail not exceeding six months, or by both such fine and imprisonment. ~ 
Calzyben:, C.$. 648%. 


CHAPTER 45. 
LARCENY. 


8285. (4355.) Larceny defined. Larceny is the felonious stealing, tak-. 
ing, carrying, leading, or driving away the personal property of another. Pos- 
session of property recently stolen, when the party in possession fails to make 
a satisfactory explanation, shall be deemed prima facie evidence of guilt. 


Aim’'di“05;5 ps; 40aaae 
Cal. Pen. C., § 484*. 


Information or indictment may contain a 
count for obtaining money by false pretenses, 
a count for embezzlement, and a count for re- 
ceiving or buying stolen property knowing it 
to be stolen, § 8834. 


INDICTMENT; DESCRIPTION: 


Indictment for larceny of two ‘‘horses’”’ is 
sufficient description of property stolen. Not 
necessary to use technically descriptive words 
designating sex or artificial character of ani- 
mal. 

People v. Sensabaugh, 2 U. 473. 

Proof that one animal was a gelding, one a 
mare, supports an indictment for stealing two 
horses. 

People v. Butler, 2 U. 504. 

In prosecution for larceny, indictment 
charging the property stolen belonged to the 
husband is supported by proof that it was 
money furnished by him to his wife, and in 
her possession. 

People v. McCarty, 5 U. 280; 17 P. 734. 

The alleged larceny of several distinct ar- 
ticles may be joined in the same count, al- 
though such several articles belonged to dif- 
ferent owners, where the time and the taking 
of each are the same. 

People v. Lyman, 2 U. 30. 

Where many articles are stolen at one time, 
there is but one larceny, whether the owner- 
ship is in one person or many. 

State v. Mickel, 23 U. 507; 65 P. 484. 

State v. Spencer, 15 U. 149; 49 P. 302. 


Evidence that a railroad was in possession 
of goods, transporting them as a common 
carrier, was sufficient to show title in it. 

State v. Reese, 44 U. 256; 140 P. 126. 


INTENT: 

Union of act and intent to constitute a crime, 
§ 7908, and note. 

In larceny, the intent to steal must exist at 
the time of the taking, and where the defend- 
ant took the property innocently, under a mis- 
take of facts, and thereafter converted it to 
his use without a felonious intent, he is not 
guilty of larceny. 

People v. Miller, 4 U. 410; 11 P. 514. 

Where convict took a horse to assist escape, 
it was larceny. 

People v. Flynn, 7 U. 378; 26 P. 1114. 

If by means of fraud or trick the owner is 
induced to part with the possession of per- 
sonal property only, still meaning to retain 
the right of property, and the person using 
the fraud has at the time the intention of 
converting the property to his own use with- 
out the consent of the owner, the crime is 
larceny. But if the owner intended to part 
with the title as well as possession, there is no 
larceny. 

People v. Berlin, 9 U. 3838; 35 P. 498. 

_ It is not necessary to prove that defendant 
intended to convert the sheep to his own use. 
It is sufficient that he took the sheep against 
the will of the owners, with the intention of 
permanently depriving them of their prop- 
erty; and the fact that he killed many, wound- 


ed others, and never returned the rest was 
sufficient proof of such intention, 

State v. McKee, 17 U. 370; 53 P. 733. 

Obtaining money under pretext of betting 
at cards, where everything is fixed so that only 
one can win, is larceny. 

State v. Donaldson, 35 U. 96; 99 P. 447. 


PROOF: 


Evidence that, at or about the time of the 
alleged taking, a third person had offered for 
sale stock similar to that which defendant was 
accused of stealing, and that defendant had 
stated that he had purchased such stock of 
such third person is proper as tending to dis- 
prove felonious taking. 

Territory v. Woolsey, 3 U. 470; 24 P. 765. 

The evidence examined and held not to jus- 
tify a verdict of guilty, and therefore should 
be set aside. 

People v. Swasey, 6 U. 93; 21 P. 400. 

State v. Nelson, 39 U. 238; 117 P. 71. 

State v. Morrell, 39 U. 498; 118 P. 215. 

Evidenee held insufficient to show that ac- 
cused knew, or had reason to believe when he 
branded the calf, that it was not his property. 

State v. Chynowéeth, 41 U. 354; 126 P. 302. 

Evidence held insufficient to establish grand 
larceny of horses. 

State v. Gordon, 28 U. 15; 76 P. 882. 

Evidence held sufficient to support a ver- 
dict of guilty of larceny. 

People v. Wright. 11 U. 41; 39 P. 477. 

State v. Overson, 30 U. 27; 83 P. 577. 

Larceny of a heifer. 

State v. Erisby, 49 U. 227; 162 P.- 616. 

Where C. and M. went to a store during the 
night and C. remained outside and M. entered 
by the back door, and was arrested near the 
safe, and the drill purchased by C. that day 
was found near M. when arrested; held, that 
there was an attempt to commit larceny on 
the part of C. and M., and that the entry 
was burglarious. 

People v. Morton, 4 U. 407; 11 P. 512. 

“Prima facie’? means presumptive evidence; 
the term not meaning that unless rebutted by 
other evidence or discredited by the circum- 
stances, the proof becomes conclusive as to 
guilt. 

State v. Potello, 40 U. 56; 119 P, 1023. 

In a prosecution for larceny of a cow, evi- 
dence by a butcher, that shortly after the date 
of the larceny he purchased from the defendant 
a slaughtered cow, is admissible. 

State v. Tidwell, 44 U. 248; 139 P. 863. 

Defendant, being charged with larceny of a 
cow, and the hide of the cow being found on 
his premises, evidence of the finding of other 
hides on his premises is inadmissible in the 
absence of evidence that the animals from 
which the other hides had been taken had 
been stolen. 

State v. Bowen, 43 U. 111; 134 P. 623. 


POSSESSION OF STOLEN PROPERTY: 


The provision concerning possession is con- 
stitutional. 

State v. Converse, 40 U. 70; 119 P. 1030. 

State v. Potello, 40 U. 56; 119 P. 1023. 

The possession of personal property recently 
stolen, and the possession of which is not ex- 
plained is a circumstance which the jury can 
consider in connection with other circum- 
stances indicative of guilt, in arriving at their 
verdict. 

People v. Garns, 2 U. 260. 
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The recent possession of stolen property 
seems not in this western country to be suf- 
ficient to warrant a conviction, or, at any rate, 
if the identification of the property was not 
positive, the rule of recent possession should 
not apply. 

People v. Swasey, 6 U. 98; 21 P. 400. 


If a reasonable explanation of the possession 
of alleged stolen property is made, and the ex- 
planation is not challenged, the defendant is 
eos to an acquittal. 


The defendant pointed out a certain animal 
in the pound to be poundkeeper and sold it 
to him as his own; the keeper took the animal 
out of the pound and turned it upon the range. 
Subsequently it was learned that the defendant 
never owned the animal and had never had 
it in his possession; held, that there was no 
trespass nor asportation, and hence no lar- 
ceny. 

People v. Gillis, 6 U. 84; 21 P. 404. 

Possession of stolen property, if unexplained, 
may constitute prima facie evidence of guilt, 
but this presumption weakens with time; but 
when possession is accompanied with denials, 
efforts to conceal, contradictory statements, 
etc., it may raise a strong presumption of guilt. 

People v. Chadwick, 7 U. 134; 25 P. 737. 


The fact that stolen property was found in 
the possession of the defendant six hours after 
it had been stolen, even though no attempt 
was made to explain such possession, is not 
sufficient evidence to warrant a conviction. 

People v. Hart, 10 U. 204; 37 P. 330. 

See People v. Kerm, 8 U. 266; 30 P. 998. 

But conviction sustained largely upon evi- 
dence of recent possession of stolen property. 

People v. Wright, 11 U. 41; 39 P. 477. 

State v. Overson, 30 U. 22; 88 P. 577. 


Where the accused produces a bill of sale 
for the cattle, duly witnessed, and the wit- 
nesses testify as to the execution thereof, also 
corroborate defendant with reference to other 
statements, and his explanation of his posses- 
sion of the cattle, not denied nor the witness 
impeached, held this did not entirely overcome 
prima facie evidence of guilt established by 
recent possession, and required the submission 
of the question to the jury. 

State v. Gurr, 40 U. 162; 120 P. 209. 

It is improper to charge that the possession 
of recently stolen property shall be deemed 
prima facie evidence of guilt when the party 
in the possession fails to make a satisfactory 
explanation; the burden remains with the state 
to prove defendant’s guilt beyond a reasonable 
doubt. 

State v. Barretta, 47 U. 479; 155 P. 343. 

Where it was proven that the hide in de- 
fendant’s possession was that of a stolen cow, 
and that the defendant stated that it was the 
hide of a cow belonging to him, there was 
sufficient evidence of the possession of a cow, 
within this section. 

State v. Bowen, 45 U. 130; 143 P. 134. 

The jury is to determine whether possession 
percent or too remote. 

The state cannot rely on accused’s recent 
possession of the property, if the only evidence 
of the larceny is afforded by the defendant’s 
evidence, and that shows that the larceny was 
committed by another. 

State v. Potello, 40 U. 56; 119 P. 1023. 


8286. (4356.) Larceny from mining claim, etc. Every person who shall 
feloniously steal, take, and carry away, or attempt to take, steal, and carry 
away, from any mining claim, tunnel, sluice, under-current, riffle box, or sul- 
phuret machine, any gold dust, amalgam, or quicksilver, the property of an- 
other, shall be deemed guilty of larceny. 


Cal. Pen. C., § 495s*. 


Wrongful taking of ores, arrest, damages, §3938. 


8287. (4357.) 


Larceny of lost property. Every person who finds lost 


property under circumstances which give him knowledge of a means of in- 
quiry as to the true owner, and who appropriates such property to his own 
use, or to the use of another person not entitled thereto, without first making 


PENAL CO 


reasonable and just efforts to find the owner and restore the property to him, 


is guilty of larceny. 
Cal. Pen. C., § 485. 


8288. 


the first of which is termed grand larce 


Cal. Pen. C., § 486. 
When statute does not define degrees of lar- 


8289. 
either of the following cases: 
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(4358.) Degrees of larceny. Larceny is divided into two degrees, 


ny; the second, petit larceny. 


ceny, jury need not find value of property 
stolen. , 
People v. Gough, 2 U. 70. 


(4359.) Grand larceny defined. Grand larceny is committed in 


1. When the property taken is of a value exceeding $50; 
2. When the property taken is from the person of another ; 
3. When the property taken is a horse, mare, colt, gelding, cow, heifer, 


steer, ox, bull, calf, sheep, mule, jack, or jenny. 


Gal. Pen. 'C:,- § | 487%. 

Under R. S. 1898, sub. 3 of above séction was 
omitted. The next legislature re-enacted it. 

Decision pointing out the distinction between 
§ 46438 and § 2209, C. L. 1888. 

In re Gannett, 11 U. 283; 39 P. 496. 

A phonographic report of testimony taken 
upon a trial and having no intrinsic value 
except for such report may be the subject of 
larceny as personal property. 

People v. McGrath, 5 U. 525; 17 P. 116. 

Such phonographic report, having no market 
value, its value to the person who can use the 
testimony is the proper standard of value. 

Id. 

Although section 4643, C. L. 1888, was re- 
pealed by section 4359, R. S. 1898, its provisions 
were continued in force by § 5835, as to all 
offenses committed before the revised statutes 
went into effect, and all penalties incurred 
thereunder may be enforced the same as if 
the revised statutes had never taken effect. 

State v. Woolsey, 19 U. 486; 57 P. 426. 

An indictment charging the defendants with 


Am/’d ’99, p. 50. 


having stolen twenty mares and three horses, 
the property of different owners, with the 
names of the several owners, and _ specify- 
ing the number of animals belonging to each 
owner, and stating that ‘‘all then and there 
being found, unlawfully, wilfully, and felon- 
iously did steal, take, and drive away,’’ charges 
one offense, and states the facts with sufficient 
certainly to notify the defendants as to what 
they would be called on to answer, 

State v. Mickel, 23 U. 507; 65 P. 484. 

Under provisions of this section, it is not 
error in prosecution for grand larceny to in- 
struct that the value of the stolen animal is 
immaterial. 

State v. Bates, 25 U. 1; 69 -P. 70. 

Where accused was employed to solicit ad- 
vertising contracts, and within about thirty- 
eight days collected $235 from various persons, 
and appropriated it to his own use, but $48 
was the largest amount collected from one per- 
son at one time the taking of $235 was one 
embezzlement, and is grand larceny. 

State v. Gibson, 37 U. 330; 108 P. 349. 


8290. (4360.) Petit larceny defined. Larceny in other cases is petit 
larceny. 
Cala Pen; C., (8 488. + 
8291. (4361.) Penalty for grand larceny. Grand larceny is punishable 


by imprisonment in the state prison for a term not less than one year nor 
more than ten years, and by a fine of not less than $50 nor more than $1000, or 
by imprisonment only. Am 'd03,p. A. a 

Cal. Pen. C., § 489*. 


8292. (4362.) Penalty for petit larceny. Petit larceny is punishable by 
a fine in any sum less than $300, or by imprisonment in the county jail not ex- 
ceeding six months, or by both. 
Cal. Pen. C., § 490*. 


8293. (4363.) Larceny of written instrument. Value. If the thing 
stolen consists of any evidence of debt, or other written instrument, the 
amount of money due thereupon, or secured to be paid thereby, and remaining 
unsatisfied, or which in any contingency might be collected thereon, or the 
value of the property the title to which is shown thereby, or the sum which 


might be recovered in the absence thereof, is the value of the thing stolen. 
Cala Penn Cy h§) (492: 


8294. (4364.) Larceny of passage ticket. Value. If the thing stolen is 
any ticket or other paper or writing entitling or purporting to entitle the 
holder or proprietor thereof to a passage upon any railroad, or vessel, or 
other public conveyance, the price at which tickets entitling a person to a like 
passage are usually sold by the proprietors of such conveyance is the value of 
such ticket, paper, or writing. 

Cal. Pen. C., § 493. 

8295. (4365.) Provisions apply to undelivered instrument. All the pro- 

visions of this chapter apply where the property taken is an instrument for 


the payment of money, evidence of debt, public security, or passage ticket, 
completed and ready to be issued or delivered, although the same has never 


‘ees 
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been issued or delivered by the makers thereof to any person as a purchaser or 


owner. 

Cal. Pen. C., § 494. 

Indictment need not recite denomination of coin, number of security, etc., § 8849. 

__ 8296. (4366.) Provisions apply to thing severed from realty. The pro- 
visions of this chapter apply where the thing taken is any fixture or part of 
the realty, and is severed at the time of the taking, in the same manner as if 
the thing had been severed by another person at some previous time. 

Cal. Pen. C., § 495. See malicious mischief, § 8390. 


8287. (4367.) Receiving stolen property. Every person who, for his 
own gain, or to prevent the owner from again possessing his property, buys 
or receives any personal property exceeding $50 in value, knowing the same to 
have been stolen, is punishable by imprisonment in the state prison not ex- 
ceeding five years; if the value of the property so bought or received be $50 
or less in value, he is guilty of a misdemeanor. 

language of statute is sufficient, common law 
Cal. Pen. Ci, § 496*- strictness not required. 
Indictment hereunder describing offense in People v. Gough, 2 U. 70. 

8298. (4368.) Bringing stolen property into the state. Every person 
who, in another state or country, steals the property of another, or receives 
such property knowing it to have been stolen, and brings the same into this 
state may be convicted and punished in the same manner as if such larceny or 
receiving had been committed in this state. 


Cal. Pen GC, § 497. Jurisdiction where property stolen in one 
Persons liable to punishment, § 7916. county is brought into another, § 8656. 
Jurisdiction in such case, § 8660. 


8299. (4369.) Butcher failing to keep record. Every licensed butcher 


. who fails to faithfully record and keep subject to public inspection, in a book 


kept by him for that purpose, a true description of the age, size, color, ear- 
marks, and brands of all cattle killed by him, together with the name of the 
person from whom received, and the date of the killing of the same, upon con- 
viction thereof, is punishable by a fine in any sum not exceeding $100 for each 
offense. 


8300. (4370.) Larceny of gas. Every person who, with intent to injure 
or defraud, makes or causes to be made any pipe, tube, or other instrument, 
and connects the same, or causes it to be connected, with any main, service- 
pipe, or other pipe used for conducting or supplying any artificial or natural 
gas, in such manner as to supply such gas to any burner or orifice, by or at 
which such gas is consumed, around or without passing through the meter 
provided for the measuring and registering the quantity consumed, or in any 
other manner so as to evade payment therefor, and every person who, with 
like intent, injures or alters any gas meter, or obstructs its action, is guilty 
of a misdemeanor. 

Cal. Pen. C., § 498*. Injury to gas main, § 8408. 


8301. (4371.) Larceny of electricity. Every person who, with intent 
to injure or defraud, makes or causes to be made any connection by wire or 
other instrument with any cable or wire used for conducting or supplying 
electricity for power, lighting, heating, or other purpose to any burner or ori- 
fice by or at which such electricity is used or consumed for lighting, heating, 


power, or any other purpose, around or without passing through the meter 


provided for measuring and registering the quantity used or consumed, or in 
any other manner so as to evade payment therefor, and every person who, 
with like intent, injures or alters any electric meter, or obstructs its action, 


is guilty of a misdemeanor. 
Injury to electrical apparatus, etc., penalty, §§ 8408, 8435, 8436-8438. 


8302. (4372.) Larceny of water. Every person who, with intent to in- 
jure or defraud, connects or causes to be connected any pipe, tube, or other 
instrument with any main, service-pipe, or other pipe, or conduit, or flume 
used for conducting water, for the purpose of taking water from such main, 
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service-pipe, conduit, or flume without the knowledge of the owner thereof, 
and with intent to evade payment therefor, is guilty of a misdemeanor. 


CalePen? C!7.8, 499; Interfering with flow of water in stream, 
Larceny of water, 8409, 8410. ete., § 8514. 
ie mes Injuring canal, dam, etc., § 8394. 


8303. (4373.) Larceny of goods saved from fire. Every person who 
saves from fire, or from a building endangered by fire, any property, and for 
two days thereafter corruptly neglects to notify the owner, or the chief police 
officer of the city or town, or sheriff of the county, in which such property is 
situated, is guilty of larceny. 

Cal. Pen. C., § 500*. 

8304. Penalty for stealing, etc., journals, brasses, etc. Any person or 
persons who shall unlawfully remove, take, steal, change, add to, take from, 
or in any manner interfere with any journal bearings or brasses, or any parts 
or attachments of any locomotive, tender, or car, or any fixture or attachment 
belonging thereto, connected with, or used in operating any locomotive, ten- 
der, or car owned, leased, or used by any railway or transportation company 
in this state, is guilty of a felony. 109s poz. 

8305. Id. Penalty for buying or receiving. Every person who buys or 
receives any of the property described in § 8304, knowing the same to have 
been stolen, is guilty of a felony. ON paoz. 


CHAPTER 46. 
EMBEZZLEMENT. 


8306. (4374.) Embezzlement defined. Embezzlement is the fraudulent 
appropriation of property by a person to whom it has been intrusted. 


Cal. Pen. C., § 503. Complaint for embezzlement held sufficient. 
Jurisdiction where property embezzled in one State v. Blue, 17 U. 175; 53 P. 978. 

county and brought into another, § 8656. Complaint for embezzlement jheld to charge 
Denomination of coin, number of security, but one offense. 

etc., need not be pleaded, § 8849. Id. ; 


8307. (4375.) Id. By officer, agent, etc. Every afficer, director, trus- 
tee, clerk, servant, or agent of any association, society, or corporation, public 
or private, who fraudulently appropriates, to any use or purpose not in the 
due and lawful execution oi his trust, any property which he has in his pos- 
session or under his control by virtue of his trust, or secretes the same, with 
a fraudulent intent to appropriate it to such use or purpose, is guilty of em- 
bezzlement. 


Cal. Pen. C., § 504*. ' An agent is guilty of embezzlement though 
No limitation upon prosecution for embezzle- he did not have authority from his principal 
ment of public money, § 8665. to collect the money due 


State v. Gibson, 37 U. 330; 108 P. 349. 


8308. (4376.) Id. By carrier. Every carrier or other person having 
under his control personal property for the purpose of transportation for hire, 
who fraudulently appropriates it to any use or purpose inconsistent with the 
safe keeping of such property and its transportation according to his trust, is 
guilty of embezzlement, whether he has broken the package in which such 


property is contained, or has otherwise separated the items thereof, or not. 
Cal. Pen. C., § 505. 


8309. (4377.) Id. By banker, trustee, etc. Every trustee, banker, 
merchant, broker, attorney, agent, assignee in trust, executor, administrator, 
or collector, or person otherwise intrusted with or having in his control prop- 
erty for the use of any other person, who fraudulently appropriates it to any 
use or purpose not in the due and lawful execution of his trust, or secretes it 


with a fraudulent intent to appropriate it to such use or purpose, is guilty of 
embezzlement. 


Cals Ben: :C.,7 8506: 


8310. (4378.) Id. By bailee, tenant, attorney in fact. 


( Every person 
intrusted with any property as bailee, tenant, or lodger, or with ee 


any power of 
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attorney for the sale or transfer thereof, who fraudulently converts the same, 
or the proceeds thereof, to his own use, or secretes it or them with a fraudu- 
lent intent to convert to his use, is guilty of embezzlement. 

Cal. Pen. C., § 507. 

8311. (4379.) Id. Bank officer overdrawing account. Every officer, 
agent, teller, or clerk of any savings bank who knowingly overdraws his ac- 
count with such bank and thereby wrongfully obtains the money, note, or 
funds of such bank, is guilty of embezzlement. 

Cal. Pen. C., § 561. 

8312. (4380.) By clerk, agent, or servant. [Every clerk, agent, or serv- 
ant of any person who fraudulently appropriates to his own use, or secretes 
with a fraudulent intent to appropriate to his own use, any property of an- 
other which has come into his control or care by virtue of his employment as 
such clerk, agent, or servant, is guilty of embezzlement. 


Cal. Pen. C., § 508. payable to the firm’s clients, neither he nor 
Where an attorney entered into an arrange- the firm had any right to the funds, hence 
ment with a firm of attorneys to supervise he was not guilty of appropriating the firm’s 
their collection business, without any right, money. 
indorsed and deposited to his account, checks State v. Harcombe, 48 U. 89; 158 P. 1096. 


8313. (4381.) Distinct act of taking unnecessary. A distinct act of tak- 


ing is not necessary to constitute embezzlement. 
Cal. Pen. C., § 509. 

8314. (4382.) Embezzlement of any evidence of debt. Any evidence of 
debt, negotiable by delivery only, and actually executed, is the subject of em- 
bezzlement, whether it has been delivered or issued as a valid instrument or 
not. 

Cal. Pen. C., § 510. 

8315. (4383.) Claim of title, ground of defense. Upon any indictment 
for embezzlement, it is a sufficient defense that the property was appropriated 
openly and avowedly, and under a claim of title preferred in good faith, even 
though such claim is untenable. 


CalirPen,, C57 5: 511%. erty, and his testimony to such effect, is ad- 
Where one defends on the ground of title, missible. 
evidence that he openly offered to sell the prop- State v. Coyle, 41 U. 320; 126 P. 305. 


8316. (4384.) Embezzlement punishable as larceny. Every person 
guilty of embezzlement is punishable in the manner prescribed for feloniously 
stealing property of the value of that embezzled, and, where the property em- 
bezzled is an evidence of debt or right of action, the sum due upon it, or se- 
cured to be paid by it, shall be taken as its value. 


Gale Pen, C:,.§ 514*, Cited in: State v. Gibson, 37 U. 330; 108 P. 
Larceny, § 8285; penalty for larceny, §§ 8291, 349, 
8292; count for embezzlement, § 8834. 


CHAPTER 47. 
EXTORTION. 


8320. (4385.) Extortion defined. Extortion is the obtaining of prop- 
erty from another with his consent, induced by a wrongful use of force or 
fear, or under color of official right. 

Cal. Pen. C., § 518. 

8321. (4386.) Id. Fear induced by threats. Fear, such as will consti- 
tute extortion, may be induced by a threat, either: 

1. To do an unlawful injury to the person or property of the individual 
threatened, or to any relative of his, or member of his family; or, 

2. To accuse him, or any relative of his, or member of his family, of any 
crime; or, 

3. To expose or impute to him or them any deformity or disgrace; or, 

4. To expose any secret affecting him or them. 

Cal. Pen. C., § 519. Threat to publish libel, penalty, § 8081. 


8322. (4387.) Extortion by means of force or threat. Every person 
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who extorts any money or other property from another, under circumstances 
not amounting to robbery, by means of force, or any threat, such as is men- 
tioned in the next preceding section, is punishable by imprisonment in the 
state prison for a term not exceeding three years. 

@aleePen’y C.. 5208. 

8323. (4388.) Extortion under color of official right. Every person 
who commits any extortion under color of official right, in cases for which a 
different punishment is not prescribed in this code, is guilty of a misde- 
meanor. 

Cal. Pen. C., § 521. Penalty for receiving illegal fees, §§ 2587- 
Bribery, §§ 7926-7961. 589. 

8324. (4389.) Obtaining signature by extortion. Transfer. Every per- 
son who, by any extortionate means, obtains from another his signature to 
any paper or instrument whereby, if such signature were freely given any 
property would be transferred, or any debt, demand, charge, or right of action 
created, is punishable in the same manner as if the actual delivery of such 
debt, demand, charge, or right of action were obtained. 

Cal. Pen. C., § 522. 


8325. (4390.) Sending threatening letter. Every person who, with in- 
tent to extort any money or other property from another, sends or delivers to 
any person any letter or other writing, whether subscribed or not, expressing 
or implying, or adapted to imply, any threat, such as is specified in § 8321, is 
punishable in the same manner as if such money or property were actually ob- 
tained by means of such threat. 


Cal. Pen. C., § 523: Offense of sending letter deemed complete, 
Sending threatening letter, § 8402. when, § 8525. 


8326. (4391.) Unsuccessful verbal threat. Every person who unsuc- 
cessfully attempts, by means of any verbal threat, such as is specified in § 
8321, to extort money or other property from another is guilty of a misde- 
meanor. 

Cal Pen. 'C., § 524, 


8327. (4392.) Overcharge by railroad employe. Every officer, agent, 
or employe of a railroad company who asks or receives a greater sum than is 
allowed by law for the carriage of passengers or freight is guilty of a misde- 
meanor. 

Cal. Pen. C., § 525. 


8328. Penalty for receiving or soliciting money from employes. Azny 
superintendent, foreman, assistant, boss, or any other person or persons who 
shall receive or solicit, or cause to be received or solicited, any sum of money 
or other valuable consideration from any person for or on account of the 
employment, or the continuing of the employment, of such person, or of any 
one else, shall be deemed guilty of a misdemeanor. LOOP D202, 


CHAPTER 48. 
COERCION. 


8329. Unlawful coercion. It shall be unlawful for any person to exact, 
by threat or coercion, any money, tribute, or support whatsoever from any 


person; or to induce him, by threats or coercion, to join any organization. 
Interference with personal rights, penalty, § 3688. 


Workers may organize, § 3651. 

8330. Penalty. Any person violating any of the provisions of the pre- 
ceding section shall be guilty of a misdemeanor; provided, that any person 
who commonly practices, or who follows the occupation of exacting money, 
tribute, or support from any person by means of threats or coercion, for any 


purpose whatsoever, shall be deemed a common vagrant and punished ac- 
cordingly. 11, p. 104. 
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CHAPTER 49. 
UNFAIR CAMPETITION AND DISCRIMINATION. 


8333. Unfair competition and discrimination prohibited. Any person, 
firm, or corporation, foreign or domestic, doing business in the state of Utah, 
and engaged in the production, manufacture, or distribution of any commodity 
in general use, that intentionally, for the purpose of destroying the competi- 
tion of any regular, established dealer in such commodity, or to prevent the 
competition of any person who in good faith intends and attempts to become 
such dealer, shall discriminate between different sections, communities, or 
cities of this state by selling such commodity at a lower rate in one section, 
community, or city, or any portion thereof, than such person, firm, or corpo- 
ration, foreign or domestic, charges for such commodity in another section, 
community, or city, after equalizing the distance from the point of production, 
manufacture, or distribution and freight rates therefrom, shall be deemed 
guilty of unfair discrimination. 


8334. Attorney-general to prosecute. Charter may be revoked. If 
complaint shall be made to the attorney-general that any corporation is guilty 
of unfair discrimination as defined by the preceding section, he shall investi- 
gate such complaint, and for that purpose he may subpcena witnesses, ad- 
minister oaths, take testimony, and require the production of books or other 
documents, and, if in his opinion sufficient grounds exist therefor, he may 
prosecute an action in the name of the state in the proper court to annul the 
charter or revoke the permit of such corporation, as the case may be, and 
to permanently enjoin such corporation from doing business in this state, and 
if in such action the court shall find that such corporation is guilty of unfair 
discrimination as defined by the preceding section, such court shall annul the 
charter or revoke the permit of such corporation, and may permanently enjoin 
it from transacting business in this state. 


8335. Penalty. Any person, firm, or corporation violating the provi- 
sions of § 8333 shall, upon conviction thereof, be fined not less than $100, nor 
more than $3000 for each offense. ARK See 


8336. Unfair discrimination. Penalty. Any person, firm, company, as- 
sociation, or corporation, foreign or domestic, doing business in the state of 
Utah and engaged in the business of buying milk, cream, or butter fat for the 
purpose of manufacture or sale, or of buying poultry or eggs for the purpose 
of sale or storage, that shall, for the purpose of creating a monopoly or 
destroying the business of a competitor, discriminate between different sec- 
tions, communities, localities, cities, or towns of this state by purchasing 
such commodity or commodities at a higher price or rate in one section, com- 
munity, location, city, or town than is paid for the same commodity by said 
person, firm, company, association, or corporation in another section, com- 
munity, locality, city, or town, after making due allowance for the difference, 
if any, in the grade or quality, and in the actual cost of transportation from 
the point of purchase to the point of manufacture, sale, or storage, shall be 
deemed guilty of unfair discrimination, which is hereby prohibited and de- 
clared to be unlawful; and any person, firm, company, association, or cor- 
poration, or any officer, agent, receiver, or member of such firm, company, 
association, or corporation, found guilty of unfair discrimination, as herein 
defined, shall be punished by a fine in any sum not more than $5000, or by im- 
prisonment in the county jail not exceeding one year, or by both such fine an 
imprisonment. 3.-p 05am’ d’1/, ps 30, 
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CHAPTER 50. 
FALSE PERSONATION AND CHEATS. 


8340. (4393.) Marrying under false personation. Every person who 
falsely personates another, and in such assumed character marries, or pre- 
tends to marry, or to sustain the marriage relation toward another, with or 
without the connivance of such other, is guilty of a felony. 

Cal. Pen. C., § 528. 

8341. (4394.) False personation in other cases. Every person who 
falsely personates another, and in such assumed character either: 

1. Becomes bail or surety for any party in any proceeding whatever, be- 
fore any court or officer authorized to take bail or surety; or, 

2. Verifies, publishes, acknowledges, or proves, in the name of another 
person, any written instrument, with intent that the same may be recorded, 
delivered, and used as true; or, 

3. Does any other act whereby, if it were done by the person falsely per- 
sonated, he might, in any event, become liable to any suit or prosecution, or 
to pay any sum of money, or to incur any charge, forfeiture, or penalty, or 
whereby any benefit might accrue to the party personating, or to any other 
person,—is punishable by imprisonment in the county jail not exceeding one 
year, or by fine not exceeding $1000, or by both. 

Cal. Pen. C., § 529*. 

8342. (4395.) Receiving property under false personation. Every per- 
son who falsely personates another, and in such assumed character receives 
any money, or property, knowing that it is intended to be delivered to the indi- 
vidual so personated, with intent to convert the same to his own use, or to 
that of another person, or to deprive the true owner thereof, is punishable 
in the same manner and to the same extent as for larceny of the money or 
property so received. 

Cal. Pen. C., § 530. Penalty for larceny, § 8291, 8292. 

8343. (4396.) Fraudulently conveying lands or chattels. Every person 
who is a party to any fraudulent conveyance of any lands, tenements, or he- 
reditaments, goods, or chattels, or any right or interest issuing out of the 
same, or to any bond, suit, judgment, or execution, contract, or conveyance, 
had, made, or contrived, with intent to deceive and defraud others, or to de- 
feat, hinder, or delay creditors or others of their just debts, damages, or de- 
mands, is guilty of a misdemeanor. 

Cals Pen. (C:, § 531%, Conveyances to hinder or defraud, §§ 5134, 


Debtor fraudulently selling or concealing 5135, 5821. 
property, §§ 8006, 8007. 


8344. (4397.) Obtaining money by fraud punishable as larceny. Every 
person who knowingly and designedly, by false or fraudulent representations 
or pretenses, shall obtain from any other person any chose in action, money, 
goods, wares, chattels, effects, or other valuable thing, with intent to cheat or 
defraud any person of the same, if the value of the property so obtained does 
not exceed $50, is punishable as in cases of petit larceny, and when the prop- 
erty so obtained is of the value of more than $50, the person so offending shall 
be punishable as in cases of grand larceny. 


Cal. Pen. C., § 582*. Cal. Sup. (1889) p. 466. 
Penalty for larceny, §§ 8291, 8292. 
Evidence on prosecution for obtaining money 


may have been as represented; but if the in- 
formation does not allege the value of a $250 
promissory note obtained by accused, - 
or property by means of false pretenses, § 8891. sufficient, and a verdict finding wee ae 

An information alleging that stock subscrip- as charged does not cure the failure to allege 


tions were obtained by falsely representing the in the i 
corporation’s condition, etc., is sufficient, al- cured. spTOr ma Hon tes Soane ane Cr Pa Lares 


though the stock was delivered, and its value State v. Seymour, 49 U. 285; 163 P. 789. 
OBTAINING CREDIT BY FALSE REPRESENTATIONS. 


8345. (4397x.) Obtaining credit by false representations unlawful. 
Penalty. 

_ 1. Any person who shall knowingly make or cause to be made, either 
directly or indirectly, or through any agency whatsoever, any false statement 
in writing respecting the financial condition, or means of ability to pay, of 
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himself or any other person, firm, or corporation in whom he is interested, 
or for whom he is acting, and thereby fraudulently procure in any form what- 
soever, either the delivery of personal property, the payment in cash, the 
making of a loan or credit, the extension of a credit, the discount of an ac- 
count receivable, or the making, acceptance, discount or indorsement of a 
bill of exchange, promissory note, either for the benefit of himself or such per- 
son, firm or corporation; or, 

2. Who, knowing that a false statement in writing has been made, 
respecting the financial condition or means or ability to pay of himself, or 
other person, firm, or corporation in which he is interested, or for whom he 
is acting, procures, upon the faith thereof, either for the benefit of himself 
or such person, firm, or corporation, either or any of the things of benefit 
mentioned in the first subdivision of this section; or, 

3. Who, knowing that a statement in writing has been made, respect- 
ing the financial condition or means or ability to pay of himself, or such per- 
son, firm, or corporation in which he is interested, or for whom he is acting, 
represents on a later day, either orally or in writing, that such statement 
theretofore made, if then again made on said day, would be true, and procures 
upon the faith thereof, either for the benefit of himself or such person, firm, 
or corporation either or any of the things of benefit mentioned in the first’ sub- 
division of this section, shall be guilty of a misdemeanor, and upon conviction 
thereof shall be punished by a fine of not more than $1000, or by imprison- 
ment in the county jail for not more than six months, or by both. 

Oop lO2Zesam dul 3s peso 
Obtaining food, etc., under false pretenses, § 8444. 

8346. (4398.) Fraud in sale or mortgage without wife’s assent. Every 
person who falsely represents himself as competent to sell or mortgage any 
real estate, to the validity of which sale or mortgage the assent or concur- 
rence of his wife is necessary, and under such representation wilfully conveys 
or mortgages the same, is guilty of a felony. 


Mont. Pen. C., § 936. Homestead, §§ 2862-2882. 
Wife’s consent to mortgage exempt chattels, Wife’s statutory interest in husband’s real 
§ 486. property, §§ 6311, 6406. 


ISSUING CHECKS WITHOUT SUFFICIENT FUNDS FOR PAYMENT. 


8347. Issuing fraudulent check unlawful.. Any person who, with intent 
to defraud, shall make or draw or utter or deliver any check, draft, or order 
for the payment of money upon any bank or other depositary, knowing at 
the time of such making, drawing, uttering, or delivery that the maker or 
drawer has not sufficient funds in or credit with such bank or other de- 
positary for the payment of such check, draft, or order in full upon its pres- 
entation, shall be guilty of a misdemeanor. The making, drawing, uttering 
or delivering of such check, draft, or order as aforesaid shall be prima facie 
evidence of intent to defraud. The word “credit” as used herein shall be con- 
strued to mean an arrangement or understanding with the bank or depositary 
for the payment of such check, draft or order. Eno * DiuZzo: 


SALTING MINES; FALSE ASSAYS. 


8348. (4399.) Salting mines. Fraudulent assay. Every person who, 
with intent to cheat, wrong, or defraud, places in or upon any mine or mining 
claim any ores or specimens of ores not extracted therefrom, or exhibits 
any ore or certificate of assay of ore not extracted therefrom, for the purpose 
of selling any mine or mining claim or interest therein, or who obtains any 
money or property by any such false pretense or artifice, is guilty of a felony. 

Mont. Pen. C., § 942*. Wrongful taking of ores, § 3938. 

8349. (4400.) Changing samples or assay certificate. Every person 
who interferes with or in any manner changes samples of ores or bullion pro- 
duced for sampling, or changes or alters samples or packages of ores or bull- 
ion which have been purchased for assaying, or who shall change or alter any 
certificate of sampling or assaying, with intent to cheat, wrong, or defraud, is 


_ guilty of a misdemeanor. 
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8350. (4401.) Making or publishing false assay. All assayers, samplers, 
and dealers in ores are required to keep records containing the amount of ore 
received by them, the assay value thereof, the amount paid therefor or ad- 
vanced thereon, the mine or prospect from which said ore was extracted or the 


person from whom procured, a general description of the person from whom | 


purchased, together with his name and address and the date of the transaction. 
Every person who, with intent to cheat, wrong, or defraud, knowingly makes 


or publishes a false sample of ore or bullion, or who makes, or publishes, or 


causes to be published a false assay of ore or bullion, or violates any pro- 


vision of this section, shall be deemed guilty of a misdemeanor. 
Am/’d ’07, p. 19. 


FRAUDULENT ADVERTISING. 
Cis ip25y) 


8351. Fraudulent advertising unlawful. Every person, whether in his 
own behalf or as an officer of a corporation or as an agent, employe, or rep- 
resentative of another person, firm, or corporation, who shall knowingly 
produce, publish, print, use, circulate, display, or transport, or cause to be pro- 
duced, published, printed, used, circulated, displayed, or transported, any false, 
fraudulent, or misleading advertisement, or any advertisement which is ob- 
jectionable or pernicious, as hereinafter defined, shall be guilty of a misde- 
meanor. 

8352. Construction. Within the meaning of §§ 8351-8353, an advertise- 
ment shall be defined to be any notice or announcement made by a handbill 
placard, sign, newspaper, magazine, or other public print, or by an oral proc- 
lamation, of any article or thing, whether real or personal, for sale or ex- 
change, or of any entertainment, exhibit, or amusement to which an admission 
fee is charged. 


8353. Definition. The following kinds of advertisement shall be deemed 
objectionable and pernicious within the meaning of §§ 8351-8353: Advertise- 
ments of sales of “damaged goods,” of “fire sales,” of “bankrupt sales,” of 
“wreck sales,” and the like, where merchandise not a part of such “damaged,” 
“fire damaged,” “bankrupt stock,” “wreckage stock,” or other stock repre- 
sented in the advertisement is offered, represented or sold as a part of such 
stock, and all other advertisements wilfully designed or calculated to de- 
ceive or to mislead the persons to whom they are directed. 


SALE OF COAL UNDER FALSE NAME. 


8354. Unlawful to sell coal under false name. No person shall sell or | 


exchange, or offer or expose for sale or exchange, coal of any particular name 
or designation, or as the output of any particular mine under the name or 
designation of another coal or mine. “Shpaegs 

8355. Penalty. Any person who shall violate any provision of § 8 
shall be guilty of a misdemeanor. 1S DOS: ae ean 


CONFIDENCE GAME. 


8356. Punishment prescribed. Every person who shall obtain or at- 
tempt to obtain from any other person or persons, any money or property, by 
any means, instrument, or device, commonly called confidence game shall be 
imprisoned in the state prison not more than ten years. eae 252 


8357. Content of indictment, information, or complaint. In every in- 
dictment, information, or complaint under the preceding section, it shail be 
deemed and held a sufficient description of the offense, to charge that the ac- 
cused did, on, etc., unlawfully and feloniously obtain or attempt to obtain 
(as the case may be) from A B (here insert the name of the person or en 
defrauded or attempted to be defrauded) his money (or property, in Le it be 
not money), by means and by use of such confidence game. 17, Dieeo2 : 
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CHAPTER 51. 
~DESTRUGEION. OF PROPERTY INSURED. 


8360. (4402.) Injury or destruction of insured property. Every person 
who wilfully burns, or in any manner injures or destroys any property which 
is at the time insured against loss or damage by fire or by any other casualty, 
with intent to defraud or prejudice the insurer, whether the same be the prop- 
erty of or in possession of such person or of any other, is punishable by im- 
prisonment in the state prison not less than one nor more than ten years. 

Cal. Pen. C., § 548. Arson, §§ 8248-8255. 

8361. (4403.) Fraudulent claim for loss of insured property. Every 
person who presents, or causes to be presented, any false or fraudulent claim, 
or any proof in support of any such claim, upon any contract of insurance for 
the payment of any loss, or who prepares, makes, or subscribes any account, 
certificate of survey, affidavit, proof of loss, or other book, paper, or writing, 
with intent to present or use the same, or to allow it to be presented or used in 
support of any such claim, is punishable by imprisonment in the state prison 
not exceeding three years, or by a fine not exceeding $1000, or by both. 

Cal. Pen. C., § 549. 


CHAPTER 52. 
FRAUDS RELATING TO CORPORATIONS. 


8365. (4408.) Fraud in subscriptions for stock. Every person wha 
signs the name of a fictitious person to any subscription for or agreement to 
take stock in any corporation existing or proposed, and every person who 
signs to any such subscription or agreement the name of any person, knowing 
that such person has not means or does not intend in good faith to comply 
with all the terms thereof, or under any understanding or agreement that the 
terms of such subscription or agreement are not to be complied with or en- 
forced, is guilty of a misdemeanor. 

Caly PenwCe .Sa55t. Formation of corporations, §§ 860-870.- 

8366. (4409.) Fraud in organizing corporation or increasing capital 
stock. Every officer, agent, or clerk of any corporation, or of any person pro- 
posing to organize a corporation, or to increase the capital stock of any cor- 
poration, who knowingly exhibits any false, forged, or altered book, paper, 
voucher, security, or other instrument of evidence, to any public officer or 
board authorized by law to examine the organization of such corporation, or 
to investigate its affairs, or to allow an increase of its capital, with intent to 
deceive such officer or board in respect thereto, is punishable by imprisonment 


in the state prison not less than one year nor more than ten years. 


Cal. Pen. C., § 558*. Limitation on issuance and increase of capi- 
tal stock, Con. art. 12, sec. 5 


8367. (4410.) Unauthorized use of name in prospectus. Every person 
who, without being authorized so to do, subscribes the name of another to, or 
inserts the name of another in, any prospectus, circular, or other advertise- 
ment or announcement of any corporation or joint stock association, existing 
or intended to be formed, with intent to permit the same to be published, and 
thereby to lead persons to believe that the person whose name is so subscribed 
is an officer, agent, member, or promoter of such corporation or association, 
is guilty of a misdemeanor. 

Cal. Pen. C., § 559. 

8368. (4411.) Misconduct of directors. [Every director of any stock 
corporation who concurs in any vote or act of the directors of such corpora- 
tion or any of them, by which it is intended either: Me 

1. To make any dividend, except from the surplus profits arising from the 
business of the corporation, and in the cases and manner allowed by law, or, 
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2. To divide, withdraw, or in any manner, except as provided by law, 
pay to the stockholders, or any of them, any part of the capital stock of the 


corporation; or, 


3. To discount or receive any note or other evidence of debt in payment 
of any instalment actually called in and required to be paid, or with the in- 
tent to provide the means of making such payment; or, 

4. To receive or discount any note or other evidence of debt, with the 
intent to enable any stockholder to withdraw any part of the money paid in 


by him, or his stock; or, 


5. To receive from any other stock corporation in exchange for the 


shares, notes, bonds, or other evidences of debt of their own corporation, 
shares of the capital stock of such other corporation, or notes, bonds, or other 
evidences of debt issued by such corporation,—is guilty of a misdemeanor. 


Cal. Pen. C., § 560. 

Dividends may be paid out of profits earned 
and on hand, § 869. 

Civil liability of directors, note to § 871. 

Bank may purchase bank stock, § 968. 

Irrigation company may take stock in an- 
other irrigation company, § 1228, sub. 11. 

Railroad company may purchase or exchange 
stock, § 1228, sub. 11 

Capital stock means the capital stock of the 
corporation on which it transacts business, 


whether it consists of moneys, properties, or 
other valuable commodities, and the transfer 
of all the property rights, except the fran- 
chises to exist, of the corporation, to another 
corporation, on an agreement that the con- 
sideration of the transfer must be distributed 
to the stockholders of the selling corporation, 
is, as to the creditors of the selling corpora- 
tion, not only fraudulent, but unlawful. 

Cooper v. Utah Light & Ry. Co., 35 U. 570; 
102 P. 202. 


8369. (4412.) Agent of insolvent bank receiving deposits. Every of- 
ficer, agent, teller, or clerk of any bank, and every individual banker, or agent, 
teller, or clerk of any individual banker, who receives any deposits, knowing 


that such bank or banker is insolvent, is guilty of a felony. 
Cal. Pen. C., § 562. Legal reserve, §§ 996-998. 


8370. (4413.) Fraud or misconduct of officer or agent of corporation. 
Every director, officer, or agent of any corporation or association who know- 
ingly receives or possesses himself of any property of such corporation or as- 
sociation, otherwise than in payment of a just demand, and who, with intent 
to defraud, omits to make, or to cause or direct to be made, a full and true en- 
try thereof in the books or accounts of such corporation or association; and 
every director, officer, agent, or member of any corporation or association 
who embezzles, abstracts, or wilfully misapplies any of the money, funds, or 
credits of the corporation or association; or who, without authority from the 
directors, issues or puts in circulation any of the notes of the corporation or 
association; or who, without such authority, issues or puts forth any certifi- 
cate of deposit, draws any order or bill of exchange, makes any acceptance, 
assigns any note, bond, draft, bill of exchange, mortgage, judgment, or decree; 
or who makes any false entry in any book, report, or statement of the corpo- 
ration or association; or who issues any fraudulent, fictitious, or illegal stock 
in any such corporation or association, with intent in either case to injure or 
defraud the corporation or association, or any other company, body politic 
or corporate, or any individual person, or to deceive any officer of the corpo- 
ration or association, or any agent appointed to examine the affairs of any 
such corporation or association; and every person who, with like intent, aids 
or abets any officer, clerk, or agent in any violation of this section, shall be 
deemed guilty of a felony, and, on conviction thereof, shall be imprisoned in 
the state prison for not less than one year nor more than ten years, and be 
fined in any sum less than $10,000. ‘Am’d ’01, p. 60. 

R. S. U. S. (1878) § 5209*. Cal. Pen. C., § 563%, 

8371. (4414.) Making false reports of corporation or bank. Every di- 
rector, officer, or agent of any corporation or joint stock association, and 
every private banker who knowingly makes or concurs in making or publish- 
ing any written report, exhibit, or statement of its affairs or pecuniary condi- 
tion, containing any material statement which is false, other than such as are 


mentioned in this chapter, is guilty of a misdemeanor. 


* 
Semaerie pele Gee reports to secretary of state, §§ 1002, - 


8372. (4415.) Refusal of inspection of corporate books. 


: : Every officer 
or agent of any corporation, having or keeping an office within t : 


his state, who 
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has in his custody or control any book, paper, or document of such corpration, 
and who refuses to give to a stockholder or member of such corporation, law- 
fully demanding, during office hours, to inspect or take a copy of the same, or 
of any part thereof, a reasonable opportunity so to do, is guilty of a misde- 
meanor. 


Cal. Pen. C., § 565. He may do so by an agent, the only qualifi- 
Books subject to inspection of bona fide cation being that he must examine them at a. 

stockholders, § 876. reasonable time and not unnecessarily inter- 
The stockholder has a right to inspect the fere with the corporation’s work, 


corporate books, regardless of his purpose. Clawson v. Clayton Inv. Co., 338 U. 266; 93 P. 
Kimball v. Dern, 39 U. 181; 116 P. 28. 729. 


8373. (4416.) Railroad creating debt in excess of available means. 
Every officer, agent, or stockholder of any railroad company who knowingly 
assents to, or has an agency in contracting, any debt by or on behalf of such 
company, unauthorized by a special law for the purpose, the amount of which 
debt, with other debts of the company, exceeds its available means for the 
payment of its debts, in its possession, under its control and belonging to it at 
the time such debt is contracted, including its bona fide and available stock 
subscriptions and exclusive of its real estate, is guilty of a misdemeanor. 

Cal. Pen. C., § 566. 

8374. (4417.) Id. Validity of debt not affected. The next preceding 
section does not affect the validity of a debt created in violation of its pro- 
visions, as against the company. 

Cal. Pen. C., § 567. 

8375. (4418.) Director presumed to have knowledge. Every director 
of a corporation or joint stock association is deemed to possess such a knowl- 
edge of the affairs of his corporation as to enable him to determine whether 
any act, proceeding, or omission of its directors is a violation of this chapter. 


Gals *Pen: GC., §-568. Director liable for good faith and diligence, 
note to § 871. 


8376. (4419.) Concurrence of director presumed if present. Every di- 
rector of a corporation or joint stock association who is present at a meeting 
of the directors at which any act, proceeding, or omission of such directors 
in violation of this chapter occurs, is deemed to have concurred therein, un- 
less he at the time causes, or in writing requires, his dissent therefrom to be 
entered in the minutes of the directors. 

Cal. Pen. C., § 569. 

8377. (4420.) When assent presumed if director absent. Every direc- 
tor of a corporation or joint stock association, although not present at a meet- 
ing of the directors at which any act, proceeding, or omission of such directors 
in violation of this chapter occurs, is deemed to have concurred therein, if the 
facts constituting such violation appear on the records or minutes of the pro- 
ceedings of the board of directors, and he remains a director of the same com- 
pany for six months thereafter, and does not within that time cause, or in 
writing require, his dissent from such illegality to be entered in the minutes 
of the directors. 

Cal. Pen. C., § 570. ; 

8378. (4421.) Foreign corporation on same footing as local. It is no 
defense to a prosecution for a violation of any of the provisions of this chapter 
that the corporation was one created by the laws of another state, govern- 
ment, or country, if it was one carrying on business or keeping an office there- 


for within this state. ; 
Cal. Pen. C., § 571. Foreign corporations, Con. art. 12, sec. 6; §§ 
c one’s 914, 915, 917. 


8379. (4422.) “Director” defined. The term “director,” as used in this 
chapter, embraces any of the persons having by law the direction or manage- 
ment of the affairs of a corporation, by whatever name such persons are de- 
scribed in its charter or known by law. = Dace eos . ex 

Cal. Pen. C., § 572. SG PO? aie vice ee ad 
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CHAPTER 53. 
INJURIES TO RAILROADS, HIGHWAYS, ETC. 


8383. (4423.) Injuring or obstructing railroads. Every person who ma- 
liciously either: A 

1. Removes, disables, injures, or in any way interferes with, changes, or 
destroys any part of any railroad, whether for cars propelled by steam or any 
other motive power, or any track of any railroad, or any branch or branch- 
way, switch, block, or other signal or signaling device, turnout, bridge, via- 
duct, culvert, embankment, station house, or other structure or fixture, or any 
part thereof, attached to or connected with any railroad; or, 

2. Places any obstruction upon the rails or track of any railroad, or of 
any switch, branch, branch-way, or turnout connected with any such railroad, 
—is punishable by imprisonment in the state prison not exceeding ten years, 


E ye Sia 
or in the county jail not exceeding one year. A mrad 07 p59) 
Gal. Pen. C)y+§ 587*. with the railroad and proreled ey steam or 
a nae - 8 other motive power was insufficient. 
Rceiigence vette, Of malinrdad\ employes, $8.0 (1 State. Mekennamasiam) 817 ttue meee, 


The provisions of Con. art. 8, sec. 9, author- 


Entering, etc., railroad cars, §§ 8266, 8267. ize an appeal by the state on the discharge of 


An information under this section which one accused of a violation of the provisions of | 


failed to allege that the cars were connected ae section. 
. | 


8384. (4424.) Injuring highway. Every person who maliciously digs — 


up, removes, displaces, breaks, or otherwise injures or destroys any public 
highway or bridge, or any private way laid out by authority of law, or bridge 
upon such highway or private way, is punishable by imprisonment in the state 
prison not exceeding three years, or in the county jail not exceeding six 
months. 

Cal. Pen. C., § 588*. 


CHAPTER 54. 
MALICIOUS MISCHIEF. 


8385. (4425.) Malicious mischief. defined. Every person who mali- 
ciously injures or destroys any real or personal property not his own, in cases 
otherwise than such as are specified in this code, is guilty of a misdemeanor. 

Gal. Pens Cy °§ 594 

8386. (4426.) Succeeding sections not restrictive. The specification of 
the acts enumerated in the following sections of this chapter is not intended 
to restrict or qualify the interpretation of the preceding section. 

Cals Ben) *©s,8 8595; 

8387. (4427.) Poisoning animals. Every person who wilfully, unlaw- 
fully, and maliciously administers any poison to an animal, the property of 
another, or maliciously exposes any poisonous substance, with intent that the 
same shall be taken or swallowed by any such animal, is punishable by im- 
prisonment in the state prison not exceeding three years, or in the county jail 


not exceeding six months, or by fine not exceeding $300, or by both. 
CalyyPen GC.) 8 .b96*: 
Dogs are property. 
Jenkins v. Ballantyne, 8 U. 245; 30 P. 760. 
Though the owner of a dog poisoned by de- 


fendant was unknown to defendant, that fact 
did not preclude a finding that the poison was 
administered maliciously. 

State v. Coleman, 29 U. 417; 82 P. 465. 


8388. (4428.) Killing or maiming animals. Cruelty. Every person 
who maliciously kills, maims, or wounds an animal, the property of another, 
or who maliciously and cruelly beats, tortures, or injures any animal, whether 


belonging to himself or another, is guilty of a misdemeanor. 


Cali Pen-eC., Sot Malice ; 
Cruelty to animals, §§ 8416-8427. must be proved, but malicious char- 


Ss acter of act h i 
Docking horses’ tails, penalty, § 8423. circumstances. SeeE PUA AU ecg ace! one 


: People v. Olsen, 6 U. 284; 22 P. 163. 
8389. (4429.) Burning property not the subject of arson. Every per- 


son who wilfully and maliciously burns any bridge, or any building, snowshed, 


at bd 
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or vessel, not the subject of arson, or any stack of grain of any kind, or of hay, 
or any growing or standing grain, grass, or tree, or any fence, not the prop- 
erty of such person, and exceeding in value $50, is punishable by imprisonment 
in the state prison for not more than ten years. 


Cal. Pen. C., § 600*. Arson, §§ 8248-8255. 
Burning rafts, wood, etc., penalty, § 8395. 


8390. (4430.) Trespass and injury to property. Every person who wil- 
fully, and maliciously administers any poison to an animal, the property of 

1. Cutting down, destroying, or injuring any kind of wood or timber 
standing or growing upon land of another; or, 

2. Carrying away any kind of wood or timber that has been cut down 
and lying on such lands; or, 

3. Maliciously injuring or severing from the freehold of another any- 
thing attached thereto, or the product thereof; or, 

4. Digging, taking, or carrying away from any lot situated within the 
limits of any incorporated city, without the license of the owner or legal oc- 
cupant thereof, any earth, soil, or stone; or, 

5. Digging, taking, or carrying away from any land in any of the cities 
of the state, laid down on the map or plan of such city, or otherwise recog- 
nized or established as a street, alley, avenue, or park, without the license of 
the proper authorities, any earth, soil, or stone; or, 

6. Putting up, affixing, fastening, printing, or painting upon any prop- 
erty belonging to the state, or to any city, county, or village, or dedicated to 
the public, or upon any property of any person, without license from the 
owner, any notice, advertisement, or designation of, or any name for, any 
commodity, whether for sale or otherwise, or any picture, sign, or device, in- 
tended to call attention thereto; or, 

7. Using any animal, vehicle, machine, or other personal property of 
the owner or person having charge of such property, without the consent of 
the owner or owners thereof, or any person or persons having charge of such 
property,—is guilty of a misdemeanor. Am’d ’03, p. 107; ’05, p. 54. 


Cal; Pen. €.,.§ 602*. Larceny of things severed from realty, § 

Destroying monuments or trees, § 8406. 8296. 

Injury or destruction of another’s property Wrongful taking of ore from mine, arrest, 
a misdemeanor, § 8385. damages, § 39388. 


8391. (4431.) Injuring or detsroying standing crops. Every person who 
maliciously injures or destroys any standing crops, grain, cultivated fruits, or 
vegetables, the property of another, in any case for which a punishment is not 
otherwise prescribed by this code, is guilty of a misdemeanor. 

Cal. Pen. C., § 604. 


8392. (4432.) Removing or defacing landmark. Every person who 
either: 

1. Maliciously removes any monument erected for the purpose of desig- 
nating any point in the boundary of any lot or tract of land; or, 

2. Maliciously defaces or alters the marks upon any such monument; or, 

3. Maliciously cuts down or removes any tree upon which any such 
marks have been made for such purpose, with intent to destroy such marks, 
—-is guilty of a misdemeanor. 


Cal. Pen. C., § 606*. Injuring or destroying mining notices, etc., § 
U. S. Monuments, etc., §§ 8396, 8406. 3937. 


8393. (4433.) Injuring or destroying jail. Every person who wilfully 
and intentionally breaks down, pulls down, or otherwise destroys or injures 
any public jail or other place of confinement, is guilty of a felony. 

Cal. Pen. C., § 606*. 


8394. (4434.) Injuring or destroying canal, reservoir, etc. Every per- 
son who wilfully and maliciously cuts, breaks, injures, or destroys any bridge, 
dam, canal, flume, aqueduct, levee, embankment, reservoir, or other structure 
erected to create hydraulic power, or to drain or reclaim any swamp and over- 
flowed or marsh land, or to conduct water for mining, manufacturing, recla- 
mation, or agricultural purposes, or for the supply of the inhabitants of any 
city or town, or any embankment necessary to the same, or either of them; or 


ae 
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wilfully or maliciously makes or causes to be made any aperture in such dam, 
canal, flume, aqueduct, reservoir, embankment, levee, or structure, with intent 
to injure or destroy the same; or draws up, cuts, or injures any piles fixed in 
the ground and used for securing any lake or river bank or walls, or any dock, 
quay, jetty, or lock, is punishable by fine not exceeding $500, or by imprison- 
ment in the state prison not exceeding two years, or by both such fine and im- 


prisonment. 


C@al-een. ©,,.§ 607". Interference with or larceny of water, §8 
Interfering with water faucet, etc., §§ 8408, 8302, 8410. : “ 
8409. Interference with flow of water in stream, 
ete., § 8514. 


8395. (4435.) Burning or destroying lumber, etc. Boats. [Every per- 
son who wilfully and maliciously burns, injures, or destroys any pile or raft of 
wood, plank, boards, or other lumber, or any part thereof, or cuts loose or 
sets adrift any such raft or any part thereof, or cuts, breaks, injures, sinks, or 
sets adrift any vessel, boat, or skiff, the property of another, is punishable by 
a fine in any sum less than $300, or by imprisonment in the county jail not ex- 
ceeding six months. 


Cal. Pen. C., § 608*. 6 
Burning property not the subject of arson, § 8389. 


8396. (4436.) Injuring or defacing U. S. monuments, etc. Every per- 
son who wilfully injures, defaces, or removes any signal, monument, building, 
or appurtenance thereto, placed, erected, or used by persons engaged in the 
United States or state survey, is guilty of a misdemeanor. 


Cals Pen: C., § 615%. : Malicious injury of mining notices, etc., § 
Removing or defacing other monuments, §§ 3937. 
3937, 8392, 8406. 


8397. (4437.) Injuring or destroying toll-house or gate. Every person 
who maliciously injures or destroys any toll-house or turnpike gate is guilty 
of a misdemeanor. 

Cal. Pen. C., § 589. 

8398. (4438.) Removing or injuring milepost, etc. Every person who 
maliciously removes or injures any mileboard, post, or stone, or guide post, or 
any inscription on such, erected upon any highway, is guilty of a misde- 
meanor. 

Calaebens'C;, sy 590, 


8399. (4439.) Defacing or destroying official notice or proclamation. 
Every person who intentionally defaces, obliterates, tears down, or destroys 
any copy or transcript, or extract from, or of, any law of the United States, or 
of this state, or any proclamation, advertisement, or notification set up at 
any place in this state, by authority of any law of the United States or of this 
state, or by order of any court or of any public officer, before the expiration 
of the time for which the same was to remain set up, is punishable by fine not 
less than $20 nor more than $100, or by imprisonment in the county jail not 
more than one month. 

Cal. Pen. C., § 616*. 


8400. (4440.) Destroying or mutilating written instrument. Every 
person who maliciously mutilates, tears, defaces, obliterates, or destroys any 
written instrument, the property of another, the false making of which would 


be forgery, is punishable by imprisonment in the state prison for not less than 
one year nor more than two years. 
Calmben-anC©sa:S™ 6.li*: 


8401. (4441.) Opening sealed letter of another. Every person who wil- 
fully and corruptly opens or reads, or causes to be read, any sealed letter not 
addressed to himself, without being authorized so to do either by the writer of 
such letter.or by the person to whom it is addressed, and every person who 
without the like authority, publishes any of the contents of such letter know- 
ing the same to have been unlawfully opened, is guilty of a misdemeanor. 

Cals Ben. Cas. 6182 Opening messages, §§ 8405, 8433. 
_ _ 8402, (4442.) Sending threatening letter. Every person who know- 
ingly and wilfully sends or delivers to another any letter or writing, whether - 
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subscribed or not, threatening to accuse him or another of a crime, or to ex- 
pose or publish any of his failings or infirmities, is guilty of a misdemeanor. 


Cal. Pen. C., § 650. Offense of sending letter deemed complete, 
Extortion, §§ 8320-8327. when, § 8525. 


8403. (4443.) Disclosing contents of telegraphic or telephonic message. 
Penalty. Every person who wilfully and corruptly discloses the contents of a 
telegraphic or telephonic message, or any part thereof, addressed to another 
person, without the permission of such person, is punishable by imprisonment 
in the state prison not exceeding five years, or in the county jail not exceed- 
ing one year, or by fine not exceeding $1000, or by both fine and imprison- 
ment. Amd ’07, p. 24. 


Cal. Pen. C., § 619*. False or forged messages, § 8274. 
Bribery of agent, etc., § 8434. Using information, penalty, § 8432. 


8404. (4444.) Altering telegraphic or telephonic message. Penalty. 
Every person who wilfully alters the purport, effect, or meaning of a tele- 
graphic or telephonic message to the injury of another is punishable as pro- 
vided in the next preceding section. Am’d ’07, p. 24. 

Calz- Pens, Cy 8y'620*; ; 

8405. (4445.) Opening telegraphic or telephonic message. Penalty. 
Every person not connected with any telegraphic or telephonic office who, 
without the authority or consent of the person to whom the same may be di- 
rected, wilfully opens any sealed envelope inclosing a telegraphic or telephonic 
message and addressed to any other person, with the purpose of learning the 
contents of such message, or who fraudulently represents any other person, 
and thereby procures to be delivered to himself any telegraphic or telephonic 
message addressed to such other person, with the intent to use, destroy, or 
detain the same from the person or persons entitled to receive such message, 
is punishable as provided in § 8403. Am’d ’07, p. 24. 


Cal. Pen. C., § 621. 
Reading message or disclosing contents, §§ 8433, 8434. 


8406. (4446.) Injuring or destroying monuments, trees, etc. Every 
person, not the owner thereof, who wilfully injures, disfigures, or destroys any 
monument, work of art, or useful or ornamental improvement within the 
limits of any village, town, or city, or any shade tree or ornamental plant 
growing therein, whether situated upon private ground or on any street, 
sidewalk, or public park or place, is guilty of a misdemeanor. 


Cal. Pen. C., § 622. Injuring or destroying U. S. and other monu- 
ments, §§ 39387, 8392, 8394, 8396. Y 


8407. (4447.) Defacing or injuring property in public museum, etc. 
Every person who maliciously cuts, tears, defaces, breaks, or injures any 
book, map, chart, picture, engraving, statue, coin, model, apparatus, or other 
work of literature, art, or mechanics, or object of curiosity deposited in any 
public library, gallery, museum, collection, fair, or exhibition, is guilty of a 
misdemeanor. 

Cal. Pen. C., § 623. 

8408. (4448.) Injuring gas or water main or electrical apparatus. Ev- 
ery person who wilfully breaks, digs up, obstructs, or injures any pipe or main 
for conducting gas or water, or any works erected for supplying buildings 
with gas, electricity, or water, or any appurtenance or appendages therewith 
connected, is guilty of a misdemeanor. 

Cal, Pen. C., § 624*., Larceny of gas, electricity, and water, §§ 
8300, 8302. 
Injury to electrical lines, etc., §§ 84385-8438. 
8409. (4449.) Interfering with water faucet, etc. [Every person who, 
with intent to defraud or injure, opens or causes to be opened, or draws water 
from any stopcock or faucet by which the flow of water is controlled, after 
having been notified that the same has been closed or shut for specific cause, 
by order of competent authority, is guilty of a misdemeanor. 
Cale bens C.,9862). 


8410. (4450.) Larceny of water unlawful. Penalty. Any person who, 
in violation of any right of any other person, wilfully turns or uses the water, 


r 
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or any part thereof, of any canal, ditch, pipe line, or reservoir, except at a 
time or times when the use of such water has been duly distributed to such 
person, or wilfully uses any greater quantity of such water than has been 
duly distributed to him, or in any way changes the flow of water when law- 
fully distributed for irrigation or other useful purposes, except when duly 
authorized to make such change, or wilfully and maliciously breaks or in- 
jures any dam, canal, pipe line, watergate, ditch, or other means of diverting 


or conveying water for irrigation or other useful purposes, is guilty of a mis- - 


demeanor. Anvdxt3s prod: 


Injuring or destroying canal, dam, etc. § Interference with flow of water in stream, 
: ete., § 8514. 
Larceny of water, § 8302. 


8411. (4451.) Obstructing watergates by floating timber. Any person 
who shall raft or float timber or wood down any river or stream of this state, 
and shall allow such timber or wood to accumulate at or obstruct the water- 
gates owned by any person or irrigation company taking or diverting the 
water of said river or stream for irrigation or manufacturing purposes, is 
guilty of a misdemeanor. 

8412. (4452.) Fraudulently affecting market prices. Every person who 
wilfully makes or publishes any false statement, spreads any false rumor, or 
employs any other false or fraudulent means or device, with intent to affect 
the market price of any kind of property, is guilty of a misdemeanor. 

Cal. Pen. C., § 395. 


CHAPTER 55. 
CRUELT VolOcANIVEATS: 


8416. (4453.) Overworking, underfeeding, or beating animals. Every 
person who overdrives, overloads, drives when overloaded, overworks, tor- 
tures, torments, deprives of necessary sustenance, cruelly beats, mutilates, or 
cruelly kills any animal, or causes or procures the same to be done; and every 
person having the charge or custody of any animal, either as owner or other- 
wise, who inflicts unnecessary cruelty upon the same, or wilfully fails to pro- 
vide such animal with proper food, drink, shelter, or protection from the 
weather, shall, for every such offense, be punished by imprisonment in the 
county jail not exceeding three months, or by fine not exceeding $100, or by 
both such fine and imprisonment; provided, that nothing in this section re- 
quiring food, drink, shelter, and protection from the weather to be furnished 
any animal shall be construed to apply to animals running at large upon the 
range. 


Mont. Pen, C., § 1090*. ; 
Cruelty to animals, § 8388; docking horses’ tails, § 8423. 


8417. (4454.) Fighting or baiting animals. Witnessing. Any person 
who shall keep or use any bull, bear, dog, cock, or other animal, fowl, or bird, 
for the purpose of fighting or baiting, and any person who shall be a party to 
or be present as a spectator at any such fighting or baiting of any bear, bull, 
dog, cock, or other animal, fowl, or bird, and any person who shall rent any 
building, shed, room, yard, ground, or premises for the purpose of fighting or 
baiting any animal, fowl, or bird, as aforesaid, or shall knowingly suffer or 
permit the use of any building, shed, room, yard, ground, or premises belong- 
ing to him or under his control for either or any of the purposes aforesaid 
shall, on conviction thereof, be adjudged guilty of a misdemeanor. 

8418. (4455.) Working animals unfit for labor. Transportation. Aban- 
donment. Every owner, possessor, or person having the charge or custody of 
any animal, who cruelly drives or works the same when unfit for labor. or 
who shall carry, or cause to be carried, in or upon any vehicle or otherwise 
any live animal having the feet or legs tied together, or in any other cruel 
or inhuman manner; or who shall abandon any maimed, sick, infirm, or dis- 


; 
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abled animal to die in any public place; or who shall carry, or cause to be 
carried, any live animal in or upon any vehicle ,or otherwise, without provid- 
ing suitable racks, cars, crates, or cages, in which such animals may stand or 
lie down during transportation, and whilst awaiting slaughter, shall, upon 
conviction thereof, be adjudged guilty of a misdemeanor, and shall be pun- 
ished for every such offense in the manner provided in § 8416. 


8419. (4456.) Id. Arrest of violators. Seizure of animals. Any per- 
son found violating any of the provisions of this chapter may be arrested and 
held without warrant'in like manner as in the case of persons found breaking 
the peace, and it shall be the duty of the sheriff, constable, or other officer wit- 
nessing a violation of any of the provisions of this chapter, or upon request of 
any person who did witness a violation of any of the provisions of this chapter, 
to make such arrest; and it shall be the duty of the person making the arrest 
to seize all animals found in the keeping or custody of the person arrested, and 
which are then being used or held for use in violation of any of the provisions 
of this chapter, and the person making such seizure shall cause such animals 
or fowls to be at once delivered to a poundmaster of the town, village, or city 
in which the same may be, and it shall be the duty of such poundmaster to 
receive such animals or fowls, and to hold the same to be delivered to the 
owner or his agent upon the payment of all charges for the maintenance of 
said animals or fowls. | Am’d ’07, p. 229. 


8420. (4457.) Id. Search warrant. Arrest. Destruction of imple- 
ments. When complaint is made, on oath or affirmation, to any magistrate 
of competent jurisdiction, that the complainant believes that any of the pro- 
visions of this chapter are being, or are about to be, violated in any particular 
building or place, such magistrate, if satisfied that there is reasonable cause 

for such belief, shall issue and deliver a search warrant to any sheriff, con- 
stable, or police officer, authorizing him to search such building or place, and 
to arrest any person engaged in violating any of the provisions of this chapter, 
as well as any person there present and aiding or abetting therein, and to 
bring such persons before some magistrate of competent jurisdiction, to be 
dealt with according to law. Such officer shall, at the same time, seize and 
bring to said magistrate every article or instrument found in said building or 
place especially designed or adapted to torture or inflict wounds upon any 
animal, or to aid in the fighting or baiting of any animal; and unless, within 
ten days after the trial of the person or persons so arrested, the owner of such 
article or instrument shall show to the satisfaction of said magistrate that the 
same is not designed or adapted to the wounding or torture of animals, or, if 
so designed or adapted, is not intended to be used or employed for such pur- 
pose, the magistrate shall destroy such article or instrument. 


8421. (4458.) Society for prevention of cruelty to animals may nomi- 
nate deputy sheriff. Any society incorporated in this state for the purpose of 
preventing cruelty to animals may designate one or more persons in each 
county of the state to discover and prosecute all cases of the violation of the 
provisions of this chapter ; and it shall be the duty of the sheriff of such coun- 
ty to appoint each person so designated a deputy sheriff, provided such person 


shall be of good moral character, and each person so appointed by the sheriff . 


shall possess all the powers of a sheriff of the county in the enforcement of 
the provisions of this chapter. The sheriff, however, shall not be responsible 
for any acts of such person, but the society, if incorporated, and, if not, then 
the officers and members of the society, on the request of which such person 
was appointed, shall be liable in the degree of aprincipal for the acts of an 
agent. Such deputy so appointed shall receive no compensation from the 
county for such services. 


8422. (4459.) Words in this chapter defined. Acts of agents. In this 
chapter the word “animal” or “animals” shall be held to include all brute crea- 
tures, and the words “owner” and “person” and “whoever” shall be held to in- 

clude corporations as well as individuals; and the knowledge and acts of 
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agents of, and persons employed by, corporations in regard to animals trans- 
ported, owned, or employed by, or in custody of, such corporations, shall be 
held to be the acts and knowledge of such corporations. 


DOCKING HORSES’ TAILS. 


8423. (4459x.) Penalty for docking horse’s tail. Whoever cuts the 
bone of the tail of any horse for the purpose of docking the tail, or whoever 
causes or knowingly permits it to be done upon premises of which he is the 
owner, lessee, proprietor, or user, or whoever assists in the operation, shall be 
punished by fine of not less than $25 nor more than $100. Ol sprls2: 


8424. (4459x1.) Id. Prima facie evidence. Ifa horse is found with its 
tail so cut, and with the wound resulting from such cutting unhealed, upon the 
premises of any person, such fact shall be prima facie evidence that the per- 
son who occupies or has the use of the premises on which such horse is so 
found has committed the offense described in § 8423. 01, p. 182. 


8425. (4459x2.) Id. Ifa horse is found with his tail so cut, and with 
the wound resulting from such cutting unhealed, in the charge or custody of 
any person, such fact shall be prima facie evidence that the person having 


charge or custody of such horse has committed the offense charged in § 8423. 
OL} pute: 


8426. (4459x3.) Id. Fines collected for cruelty to animals paid to Utah 
Humane Society. In all cases of prosecution for cruelties inflicted upon dumb 
animals, the fines collected upon or resulting from the complaint or informa- 
tion of any officer or agent of the Utah Humane Society shall be paid to said 
society, less a sum equal to the expense of prosecution, which sum shall be 
determined by the court or trial justice. Ole palez: 


APPRAISEMENT AND DISPOSITION OF USELESS ANIMALS. 


8427. (4459x4.) Disposal of abandoned diseased or disabled animal. 
Any officer or agent of the Utah Humane Society may take charge of any ani- 
mal found abandoned that may appear to be diseased or disabled beyond re- 
covery for any useful purpose; and thereupon shall, as quickly as may be, 
cause such animal to be appraised under:oath by two reputable citizens who 
shall view the same in his presence and determine its value, and if such ap- 
praised value does not exceed $5, such officer may at once cause said animal to 
be killed in a humane manner. Said society shall thereupon be indebted to the 
owner for the amount of its value, except when the appraisers determine that 
the death of the animal was rendered necessary by the owner’s wilful aban- 
donment or cruelty; and said society shall pay to the appraisers a reasonable 
compensation for their services. ‘Ol ped82, 


CHAPTER 56. 


MISCELLANEOUS OFFENSES. 
TELEGRAPHIC, ETC., MESSAGES; OFFENSES. 


8430. (4460.) Sending message out of its order. Every agent, opera- 
tor, or employe of any telegraph or telephone office who wilfully refuses or 
neglects to send any message received at such office for transmission, or wil- 
fully postpones the same out of its order, or wilfully retuses or neglects to de- 
liver any message received by telegraph or telephone, is guilty of a misde- 
meanor ; provided, that nothing herein contained shall be construed to require 
any message to be received, transmitted, or delivered unless the charges 
thereon have been paid or tendered, nor to require the sending, receiving, or 
delivering of any message counseling, aiding, abetting, or encouraging trea- 
son against the government of the United States, or the resistance to lawful 
authority, or any message calculated to further any fraudulent plan or pur- 


‘ ’ eer te 
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_ pose, or to instigate or encourage the perpetration of any unlawful act, or to 


facilitate the escape of any criminal or person accused of crime. 
Ni dsO/9-p..29; 


Cal. Pen: C., § 638*. Altering or disclosing contents of message 
Sending false or forged message, § 8274. 8403-8405. re me 


8431. (4461.) Official telegrams, etc., have precedence. Communica- 
tions to and from public officers on official business may have precedence over 
all other communications, and intelligence of general and public interest for 
publication may be transmitted out of its order. 

8432. (4462.) Operators using information. Penalty. Every agent, 
operator, or employe of any telegraph or telephone office who in any way uses 
or appropriates any information derived by him from any private message 
passing through his hands and addressed to any other person, or in any other 
manner acquired by him by reason of his trust as such agent, operator, or em- 
ploye, or trades or speculates upon any such information so obtained, or in 
any manner turns, or attempts to turn, the same to his account, profit, or ad- 
vantage, is punishable by imprisonment in the state prison not exceeding one 
year, or by fine not exceeding $1000, or by both such fine and imprisonment. 

Amd ’07, p. 25. 
Cali Pen. C.;.-§' 6397. Disclosing contents, § 8403. 

8433. (4463.) Unlawful connection with telephone or telegraph lines. 
Penalty. Every person who shall wilfully and fraudulently, or clandestinely, 
tap, or make any unauthorized connection by any means whatever, with any 
telegraph or telephone wire, line, cable, or instrument under the control of 
any telegraph or telephone company, within this state; or wilfully and fraud- 
ulently, or clandestinely, read, or attempt to read, or learn the contents or 
meaning of any message, report, or communication, by means of any ma- 
chine, instrument, or contrivance, or in any unauthorized manner, while such 
message, report, or communication is in transit or passing over any telegraph 
or telephone wire, line, or cable, or is being sent from or received at any place 
within this state; or use, or attempt to use, in any manner, or for any purpose, 
or communicate in any way, any information so obtained; or aid, agree with, 
employ, or conspire with any person or persons to unlawfully do, or permit, 
or cause to be done any of the acts or things hereinabove mentioned is punish- 
able as provided in § 8432. mind 07, p.. 25.4 AS ips 50. 


Gal. Pen. C., § 640. 
Opening telegraphic or telephonic message addressed to another, § 8405. 


8434. (4464.) Bribery of telegraph or telephone agent. Penalty. Ev- 
ery person who, by the payment or promise of any bribe, inducement, or re- 
ward, procures, or attempts to procure any telegraph or telephone agent, op- 
erator, or employe to disclose any private message, or the contents, purport, 
substance, or meaning thereof, or offers to any such agent, operator, or em- 
ploye any bribe, compensation, or reward for the disclosure of any private in- 
formation received by him by reason of his trust as such agent, operator, or 
employe, or uses or attempts to use any such information so obtained, is 
punishable as provided in § 8432. Exar 07 9 p.020: 


Gal-wieen. Cr,9§ 641, Disclosing contents of telegraphic or tele- 
Operator using information, § 8432. 19 De phonic message, § 8403. 


INJURING ELECTRICAL LINH, APPARATUS, ETC. 


8435. (4465.) Injuring or interfering with telegraph or electric line, etc. 
Every person who shall wilfully or maliciously cut, break, or throw down any 
electric light, power, telegraph, or telephone pole, or any tree or other mate- 
rial used in any electric light, power, telegraph, or telephone line; or who shall 
wilfully and maliciously break, displace, or injure any insulator in use in any 
electric light, power, telegraph, or telephone line; or who shall wilfully and 
maliciously cut, break, or remove from its insulator any wire used as an 
electric light, power, telegraph, or telephone line; or shall, by the attachment 
of a ground wire or by any other contrivance, wilfully destroy the insulation 
of such electric light, power, telegraph, or telephone line, or intercept the 
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transmission of the electric current through the same; or shall in any other 
manner wilfully injure, molest, or destroy any property or materials apper- 
taining to any electric light, power, telegraph, or telephone line; or shall wil- 
fully interfere with the use of any such line; or obstruct or postpone the trans- 
mission of any message over any telephone or telegraph line, or procure or 
advise any stich injury, interference, or obstruction to any such lines; the 
person so offending shall be deemed guilty of a misdemeanor. 


8436. (4465x.) Injuring or removing electrical wires, etc. It shall be 
unlawful for any person wilfully or.maliciously to take down, remove, injure, 
obstruct, displace or destroy any line erected or constructed for the transmis- 
sion of electric current, or any poles, wires, conduits, cables, insulators, or 
any support upon which wires or cables may be suspended, or any part of any 
such line or appurtenances or apparatus connected therewith, or to sever any 
wire or cable thereof, or in any manner interrupt the transmission of electrical 
current over and along any such line; or to take down, remove, injure, or de- 
stroy any house, shop, building, or other structure, or machinery connected 
with or necessary to the use of any line erected or constructed for the trans- 
mission of electrical current. LORR Sova es 

Injury to electrical apparatus, etc., § 8408. Larceny of electricity, § 8301. 


8437. (4465x1.) Id. Injury by fire. It shall be unlawful for any per- 


son wilfully or maliciously to set any fire that shall result in the destruction or _ 


injury of any line erected or constructed for the transmission of electrical cur- 
rent, or any poles, conduits, wires, cables, insulators, or any support upon 
which wires or cables may be suspended, or any part of any such line or ap- 
purtenances or apparatus connected therewith, or any house, shop, building, 
or other structure, or machinery connected with or necessary to the use of any 
line erected or constructed for the transmission of electrical current, or to set 
any fire that shall in any manner interrupt the transmission of electrical cur- 
rent over and along any such line. ‘03; 'p.- 120. 


8438. (4465x2.) Id. Penalty. Any person or persons who shall wil- 
fully or maliciously violate any of the provisions of §§ 8436, 8437, shall, upon 
conviction thereof, be punished by a fine not exceeding $1000, or by imprison- 
ment in the state prison for not more than five years, or by both such fine and 
imprisonment, in the discretion of the court. 03, p. 170. 


OPIUM, TOBACCO, ETC. 


8439. (4466.) Keeping opium den. Selling opium. Any person who 
shall establish or keep a house wherein opium is smoked or chewed by others 
than the members of his family, and any person who shall sell or give to an- 
other, not a member of his family, in the house where his family shall live, 
any opium to be smoked or chewed, whether in a house kept or used for such 
purposes, or elsewhere, shall be deemed guilty of a misdemeanor. 

Cities may punish, § 570x49. 

8440. (4467.) Id. Renting house to be so used. Where a proprietor, 
landlord, or agent shall rent any house, knowing that it is intended to be used 
for any of the purposes mentioned in the next preceding section, and it shall 


be so used, such proprietor, landlord, or agent shall be deemed guilty of a mis- 
demeanor. 


8441. (4468.) Selling or using opium. Any clerk, servant, or employe 
in any such house who may aid in such use of opium, and every person re- 
sorting thereto who shall so use opium by smoking or chewing it, shall be 
deemed guilty of a misdemeanor. 

8442. (4469.) Sale, etc., to minors. Any person who shall sell, give, or 
furnish any cigar, cigarette, or tobacco in any form, or any opium or other 
narcotic in any form, to any person under twenty-one years of age in this 
state shall be guilty of a misdemeanor. The provisions of this section shall 


not apply to the use, sale, giving, or furnishing of any narcoti ‘pre- 
scription of a physician. ” Amid 11, p. 68. : : me ae 


Limitations on possession and sale of narcotics, § 4432. 
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8443. (4469x.) Purchase or possession of liquor, etc., by minors. Pen- 
alty. Any person under the age of twenty-one years who shall buy, accept, 
or have in his possession any intoxicating liquor, cigar, cigarette, or tobacco 
in any form, or any opium or any other narcotic in any form, shall be deemed 
guilty of a misdemeanor and upon conviction thereof shall be fined in any 
sum not exceeding $100. med le pe 68K" 135.92: 

Sale intoxicating liquors prohibited, §§ 3341-3375. 

8444, (4470.) Obtaining food, lodging, etc., by false pretense unlawful. 
Any person who shall put up’at any hotel, inn, boarding or lodging house, 
and shall procure any food, entertainment, or accommodation without paying 
therefor, or who shall obtain credit at any hotel, inn, boarding or lodging 
house, for such food, entertainment, or accommodation, by means of any 
false show of baggage or effects brought thereto; or who shall abscond, sur- 
reptitiously remove, or cause to be removed any baggage or effects from any 
hotel, inn, boarding or lodging house, while there is a lien existing thereon 
for the proper charges due from him for fare, board, or lodging furnished 
therein, shall be punished by a fine not exceeding $100, or by imprisonment in 
the county jail not exceeding three months. | Am’d ’03, p. 5; 713, p. 96. 

Obtaining credit by false representation, § 8345. 

8445. (4471.) Innkeeper refusing guest. Carrier refusing passenger. 
Every person and every agent or officer of any corporation carrying on busi- 
ness as an innkeeper, or as a common carrier of passengers, who refuses, 
without just cause or excuse, to receive and entertain any guest, or to receive 
and carry any passenger, is guilty of a misdemeanor. 

Cal. Pen. C., § 365. BIRT P RELY Tai 

8446. (4472.) Vagrancy defined. Penalty. Every person, except an 
Indian, without visible means of support, who has the physical ability to work, 
and who does not seek employment, nor labor when employment is offered 
him ; every healthy beggar who solicits alms as a business; every person who 
roams about from place to place without any lawful business; every idle or 
dissolute person, or associate of known thieves, who wanders about the 
streets at late or unusual hours of the night, or who lodges in any barn, shed, 
shop, out-house, vessel, or place other than such as is kept for lodging pur- 
poses without the permission of the owner or party entitled to the possession 
thereof; every lewd or dissolute person, who lives in and about houses of ill 
fame, every woman who from doorways on the streets, or any other place, 
solicits men for immoral purposes, every common prostitute, and every com- 
mon drunkard, is a vagrant, and is punishable by imprisonment in the county 
jail not exceeding ninety days; and may be sentenced to hard labor in the 
discretion of the court. Anundy OR os Asr his p. 22. 

- Cal. Pen. C., § 647. 

8447. (4473.) Defacing marks upon lumber, etc. Every person who 
cuts out, alters, or defaces any mark made upon any log, lumber, or wood, or 
puts a false mark thereon, with intent to prevent the owner from discovering 
its identity, is guilty of a misdemeanor. 

Cre Rens... ooo0 False weights and measures, § 6303. 


8448. (4474.) Branding or altering mark or brand on animal. Every 
person who marks or brands, or who alters or defaces the mark or brand on 
any horse, mare, gelding, colt, jack, jenny, mule, bull, ox, steer, cow, calf, 
sheep, goat, hog, shoat, or pig belonging to another, with intent thereby to 
steal the same, or to prevent identification thereof by the true owner, shall be 
punished as in cases of grand larceny. Am’d 705, p. 38. 


@aleeeen Ou, 3) Sot. Evidence held insufficient to show that the 
Penalty for grand larceny, § 8291. accused and his partner were not the owners 
Using brand in place and position recorded of the sheep whose brand they were altering 
to another a misdemeanor, § 214. and defacing. 
Sheep alleged to have been stolen not proper- State v. Blank, 43 U. 211; 184 P. 735. 
ly identified. 


People v. Swasey, 6 U. 98; 21 P. 400. 
CASKS, BOTTLES, ETC., TO BEAR OWNER’S NAME, ETC. 


8451. (4475x.) Description of brand, label, etc., filed and published. All 
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manufacturers, bottlers, or dealers in soda or mineral waters, beer, ale, porter, 


cider, wine, or other beverages, or medical or other preparations, who shall 
use barrels, kegs, casks, boxes, fountains, tanks, jugs, siphons, bottles, or 
other vessels, or any tools, implements, or apparatus, upon which shall be 
stamped, impressed, engraved, printed, painted, or in any manner affixed the 
names, brands, marks, trade mark, or other designations of ownership by 
said manufacturers, bottlers, or dealers respectively, shall file in the office of 
the county clerk of the county wherein the principal office, manufactory, or 
depot of such business is located in this state, a description of the names, 
brands, marks, or other designations of ownership so used by them respective- 
ly, and cause the same to be published for two successive weeks in a daily 
newspaper of general circulation in such county; provided, however, that it 
shall be unlawful for any manufacturer, bottler, or dealer aforesaid to file or 
publish as aforesaid the name, brand, mark, or trade mark, or other designa- 
tion of ownership by any other manufacturer, bottler, or dealer. "Ole ps 1258 

“Trade mark,”’ etc., defined, unlawful use, §§ 8473-8476. 

See also §§ 6150-6156. 

8452. (4475x1.) Id. Unlawful for any person to use, sell, or injure any 
package labeled with any such brand. It shall be unlawful for any person or 
persons, without the written consent of the owner or owners thereof, to use, 
sell, dispose of, buy, or traffic in, or to wilfully break, destroy, or otherwise 
injure any such barrels, kegs, casks, boxes, fountains, tanks, siphons, bottles, 
jugs, or other vessels or any of such tools, implements, or apparatus, or to 
wilfully mar or erase any such names, brands, marks, or other designations so 
appearing thereon, or to fill any such barrels, kegs, casks, boxes, fountains, 
tanks, siphons, bottles, jugs, or other vessels with other beverages, medi- 
cines, compounds or substances whatever. OT pe LZ: 

Unlawful use of another’s marked casks, etc., §§ 8476, 6150-6156. 


8453. (4475x2.) Id. Penalty. Any person or persons, association or 
corporation who shall violate any of the provisions of §§ 8451-8456 shall be 
deemed guilty of a misdemeanor, and, upon conviction thereof before any 
justice of the peace, shall be fined $5 for every barrel, cask, keg, box, siphon, 
fountain, or tank, and one dollar for every bottle, jug, or other vessel, and one 
dollar for every tool, implement, or other apparatus so by him or them used, 
sold, disposed of, bought, or trafficked in, or so marred, erased, broken, de- 
stroyed, or otherwise injured or filled, together with the costs of prosecution; 
and the employer or principal shall be so liable for the acts of his employes 
or agents for any such violation of $§ 8451-8456, when engaged in the business 
of such employer or principal. Ol, p. 126. 


8454. (4475x3.) Id. Evidence. Warrant. The using by any person 
other than the rightful owner thereof, without such written permission, of any 
such cask, barrel, keg, fountain, tank, bottle, siphon, box, or other vessel for 
the sale therein of ale, porter, lager beer, soda or mineral waters, or other 
beverages, or any other article of merchandise, medicine, compound, or prep- 
aration to be furnished to customers, or the buying, selling, or trafficking in 
any such barrel, keg, bottle, fountain, tank, siphon, box, or other vessel, or 
any such tool, implement, or apparatus by any person other than the owner, 
without the written permission of such owner, or the fact that any junk dealer 
or other dealer in casks, kegs, bottles, siphons, boxes, fountains, tanks, or 
other vessels, or the fact that any other manufacturer or bottler who is not 
the rightful owner thereof shall have in his possession any such cask, barrel, 
keg, bottle, fountain, tank, siphon, box, or other vessel, tool, implement, or 
apparatus so marked or stamped and registered as aforesaid, without such 
written permission, shall and is hereby declared to be prima facie evidence 
that such use, buying, selling, trafficking in, or possession is unlawful within 
the meaning of $§ 8451-8456. And it is hereby declared to be the duty of any 
justice of the peace, upon complaint having been made in writing before him 
that any person or persons, association or corporation has violated any of the 


provisions of §§ 8451-8456, to immediately issue his warrant and cause such 


betty 
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person or persons so accused to be brought before him, and proceed to try 
such accused party, and in case such accused party be found guilty of having 
violated any of the provisions of §§ 8451-8456, to assess the fine as provided 
in § 8453, such fines and costs to be collected as provided by law in other cases 
of misdemeanor. sole SO L205 

Refilling cask bearing trade mark, § 8476. Marking cans, bottles, ete., § 6150-6156. 


8455. (4475x4.) Search warrant. [n case such owner or owners of any 
such cask, barrel, bottle, box, fountain, tank, siphon, or other vessel, or tool, 
implement, or apparatus shall, in person or by his agent, make oath in writing 
before any justice of the peace that he has reason to believe, and does be- 
lieve, that any other person is possessed of or is using, as by §§ 8451-8456 
declared unlawful, any of the casks, barrels, kegs. bottles, boxes, fountains, 
tanks, siphons, or other vessels, tools, implements, or apparatus of such per- 
son or his principal, or that any junk dealer or other dealer in casks, barrels, 
kegs, bottles, siphons, fountains, tanks, or boxes, or any other dealer, man- 
ufacturer, or bottler has any such casks, barrels, kegs, boxes, fountains, tanks, 
siphons, or other vessels, or tools, implements or apparatus secreted in, about, 
or upon his, her, or their premises, the said justice of the peace shall issue his 
search warrant and cause the premises so designated to be searched, as in 
other cases where search warrants are issued, as is now provided by law. And 
in case such barrel, cask, keg, bottle, box, fountain, tank, siphon, or other 
vessel, or any such tools, implements, or other apparatus shall be found in, 
about, or upon the premises so designated, the officer executing such warrant 
shall thereupon arrest the person or persons named in such search warrant, 
and bring him, her, or them before the justice of the peace who issued such 
warrant, who shall thereupon hear and determine such case, and if the ac- 
cused is found guilty, he, she, or they shall be fined, as provided in § 8453. 

0L peiZ7 
Search warrant, §§ 8368-8369. 

8456. (4475x5.) Id. Exemption from penalty on condition. _No per- 
son shall be subject to punishment, or liable to the penalty prescribed in § 8453, 
who shall, within thirty days after March 23, 1901, in good faith, offer to de- 
liver all such articles in his possession or under his control to the rightful 
owner, upon payment to him by such owner of any rebate or deposit which 
such owner received when he parted with possession of the same. 01, p. 127. 


BRANDING CLOSED PACKAGES. 


8458. Closed packages to be branded. Definition. It shall be unlawful 
to sell, ship, dispose of, or offer to sell or dispose of, or to have in one’s pos- 
session for sale or shipment, any closed package of apples, pears, peaches, 
or apricots which is not marked in plain and legible manner with the name 
and address of the person, firm, or corporation in possession of the fruit at 
the time of packing; also the name of the variety or varieties of fruit, and the 
designation of grade of fruit, as prescribed by the state horticultural com- 
mission. The term “closed package,” within the meaning of §§ 8458-8461, 
shall refer to any box, barrel, basket, or other container, the contents of which 
cannot be seen or inspected without opening such package. (LS; eos 


8459. Unlawful to misbrand. Proviso. It shall be unlawful to sell, or 
offer for sale, or have in one’s possession for sale or shipment any package 
of fruit, whether closed or open, which is misbranded. A box, barrel, basket, 
or package of fruit shall be deemed misbranded within the meaning of §§ 
8458-8461 when it is marked in a plain and legible manner with the name and 
address of any person, firm, or corporation other than that in possession of 
the fruit at the time of packing; with any other than the correct variety name 
of the fruit, or any designation of grade which does not comply with the 
rules and regulations of the state horticultural commission; provided, that in 
case the correct variety name of the fruit is not known to the person, firm, 
or corporation responsible for the packing, the variety may be marked “un- 
EpOwWaias pak Ld, Do 95s 
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8460. Inspector may enter premises. Any person charged with the en- 
forcement of $§ 8458-8461 may enter upon any premises to make examination 
of any package of fruit suspected of being falsely marked. 13 p. Dae 

8461. Penalty. Any person, firm, or corporation violating any of the 
provisions of the three next preceding sections shall be guilty of a misde- 
meanor. AGS De OS 

TIMBER ON PUBLIC LANDS. 


8466. (4476.) Cutting timber on public lands. Exceptions. Every per- 
son who wilfully and without authority enters upon the public lands of the 
state and cuts down, destroys, or injures any kind of wood or timber, except 
cedar, quaking asp, maple, oak, mahogany, and pinion pine, growing upon 
such lands, shall be guilty of a misdemeanor; provided, that nothing contained 
herein shall prevent any miner from clearing his land in the ordinary working 
of his mining claim, or the taking or cutting timber for the making or im- 
provement of roads or bridges. ; 7 
8467. (4477.) Unlawful to cut green timber from public lands. Penalty. 
It is hereby declared to be and is hereby made unlawful for any person to cut, 
use, have in his possession, offer for sale, or convey away from any of the pub- 
lic or state lands of Utah any green spruce, fir, or balsam trees under eight ; 
inches in diameter at the butt, except for transplanting; provided, that this 
section shall not be deemed to apply to any cutting of timber on the public 
domain under authority of congress, or to any cutting of lumber for building 
purposes that is or may hereafter be authorized by law. Any person found 
guilty of violating any provisions of this section shall be deemed guilty of a 
misdemeanor. 
State land board to protect growing timber, §§ 5592, 5604. 


FIRES. 


8468. (4478.) Exposing growing trees to fire. Any person negligently 
or wilfully exposing growing trees, shrubs, or undergrowth standing on the 
public domain to danger of destruction by fire shall be guilty of a misde- 
meanor. . : 

8469. (4479.) Firing prairie, wood, grass, or grain. Every person who a 
maliciously or negligently sets on fire, or causes or procures to be set on fire, _ 
any woods, prairies, grasses, or grain on‘any lands, public or private, is guilty 
of a misdemeanor. 

Cal. Pen. C., § 384*. ; 

8470. (4480.) Obstructing attempts to extinguish fire. Every person 
who, at the burning of a building, disobeys the lawful orders of any public of- 
ficer or fireman, or offers any resistance to or interference with the lawful 
efforts of any fireman or company of firemen to extinguish the same, or en- 
gages in any disorderly conduct calculated to prevent the same from being 
extinguished, or who forbids, prevents, or dissuades others from assisting to 


extinguish the same, is guilty of a misdemeanor. 
Cal) Pen. C., § 385. ; 


TAKING TOLL WITHOUT AUTHORITY. 


8471. (4481.) Taking toll without having license. Any person who de- 
mands or receives compensation for the use of any bridge or ferry, or who 
sets up or keeps any road, bridge, or ferry, or constructed ford within this 
state, for the purpose of receiving remuneration for the use of the same 
without authority of law; or any person who refuses to pay on demand the 
compensation or fee authorized to be collected for use of licensed toll-road, 
bridge, ferry, or constructed ford, after having used the same, is guilty of a 
misdemeanor. Am’d 99, p. 53. Wi 


Cal, Pen. C., § 386. 
Owner of ferry to obtain franchise from county, § 1400x29. : PS 
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TRADE MARKS. 


8472. (4482.) Forging or counterfeiting trade mark. Every person 
who wilfully forges or counterfeits, or procures to be forged or counterfeited, 
any trade mark usually affixed by any person, or by any association or union 
of workingmen, to his goods, which has been recorded in the office of the sec- 
retary of state, with intent to pass off any goods to which such forged or 
counterfeited trade mark is affixed, or intended to be affixed, as the goods of 
such person or such association or union of workingmen, is guilty of a mis- 
demeanor. 

Cal. Pen. C., § 350*. Trade mark, how obtained, §§ 6145-6148, 8451. 

8473. (4483.) Selling goods bearing counterfeited trade mark. Every 
person who sells, or keeps for sale, any goods upon or to which any counter- 
feited trade mark has been affixed, after such trade mark has been recorded 
in the office of the secretary of state, intending to represent such goods as the 
genuine goods of another, knowing the same to be counterfeited, is guilty of 
a misdemeanor. 


Cal. Pen. C., § 351. 
Liquids in bottles, casks, ete., must be marked, §§ 8451-8456. 


8474. (4484.) “Forged trade mark,” etc., defined. The pl:rases “forged 
trade mark” and “counterfeited trade mark,” or their equivalents, as used in 
this chapter, include every alteration or imitation of any trade mark so re- 
sembling the original as to be likely to deceive. . 

Cal. Pen. C., § 352. 


8475. (4485.) “Trade mark” defined. The phrase “trade mark,” as used 
in the three preceding sections, includes every description of word, letter, de- 
vice, emblem, stamp, imprint, brand, printed ticket, label, or wrapper, usually 
affixed by any mechanic, manufacturer, druggist, merchant, or tradesman, or 
by any association or union of workingmen, to denote any goods to be goods 


imported, manufactured, produced, compounded, or sold by him, or by such . 


association or union of workingmen, other than any name, word, or expres- 
sion generally denoting any goods tu be of some particular class or description. 
Gat Pens Ci sesooe. “Trade mark’’ defined, § 6145. 


8476. (4486.) Refilling cask, etc., bearing trade mark. Every person . 


who has or uses any cask, bottle, vessel, case, cover, label, or other thing bear- 
ing or having in any way connected with it the duly filed trade mark or name 
of another, for the purpose of disposing, with intent to deceive or defraud, of 
any article other than that which such cask, bottle, vessel, case, cover, label, 
or other thing originally contained or was connected with by the owner of 
such trade mark or name, is guilty of a misdemeanor. 

Cal. Pen. C., § 354. 

Unlawful use of cask, bottle, etc., of another, §§ 8451-8456, 6150-6156. 

HATS IN THEATERS. 


8479. (4487.) High hats to be removed at theaters, etc. Penalty. Any 
person attending a theater, opera house, or an indoor place of amusement as a 
spectator shall remove headwear tending to obstruct the view of any other 
person. Any person violating any of the provisions of this section shall be 
subject to a fine of not less than one dollar nor more than $10 for each offense, 
upon conviction thereof. 


INFERNAL MACHINES. 


8480.. (4487x.) Infernal machine defined. An infernal machine is any 
box, package, contrivance, or apparatus containing or arranged with an ex- 
plosive or acid or poisonous or inflammable substance, chemical, or compound, 
or knife, or loaded pistol or gun, or other dangerous or harmful weapon or 
thing, constructed, contrived, or arranged so as to explode, ignite, or throw 
forth its contents, or to strike with any of its parts, unexpectedly when 
moved, handled, or opened, or after the lapse of time, or under conditions, or 
in a manner calculated to endanger health, life, limb, or property. 01, p. 97. 


8481. (4487x1.) Penalty for sending by mail or express. [Every person 
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who delivers or causes to be delivered to any express or railway company or 
other common carrier, or to any person any infernal machine, knowing it to 
be such, without informing such common carrier or person of the nature 
thereof, or sends the same through the mail, or throws or places the same on 
or about the premises or property of another, or in any place where another 
may be injured thereby, in his person or property, is guilty of a felony, and, 
upon conviction thereof, shall be punished by imprisonment in the state prison 
for a term not exceeding twenty-five years. (OlsD. Oo: 

8482. (4487x2.) Penalty for constructing or having in possession. Ev- 
ery person who knowingly constructs or contrives any infernal machine, or, 
with intent to injure another in his person or property, has any infernal ma- 
chine in his possession, is guilty of a felony, and, upon conviction thereof, 
shall be punished by imprisonment in the state prison for a term not ex- 
ceeding five years. ‘OL ps Us; 

8483. (4487x3.) Where prosecuted in certain cases. Any person know- 
ingly delivering any such infernal machine to any railway, express, or stage 
company, or to any person or company whatever for transmission to any per- 
son in another county may be prosecuted in the county in which he delivers 
the same, or in the county to which the same is transmitted. Ol, p. 98. 


DESECRATION OF THE FLAG. 


8484. (4487x4.) Desecration of flag. Penalty. Any person who in any 
manner, for exhibition or display, shall place or cause to be placed any word, 
figure, mark, picture, design, drawing, or any advertisement of any nature 
upon any flag, standard, color, or ensign of the United States of America, or 
who shall expose or cause to be exposed to public view any such flag, standard,’ 
ensign, or color upon which shall be printed, painted, or otherwise placed, or to 
which shall be attached, appended, affixed, or annexed any word, figure, mark, 
picture, design, or drawing, or any advertisement of any nature, or who shall 
expose to public view, manufacture, sell, expose for sale, give away, or have in 
possession for sale or to give away, or for use for any purpose any article or 
substance being an article of merchandise or a receptacle of merchandise, 
upon which shall have been printed, painted, attached, or otherwise placed a 
representation of any such flag, standard, color, or ensign, to advertise, call at- 
tention to, decorate, mark, or distinguish the article or substance on which so 
placed, or who shall publicly mutilate, deface, defile, or defy, trample upon, 
or cast contempt upon, either by word or act, any such flag, standard, color, 
or ensign shall be deemed guilty of a misdemeanor, and shall be punished by 
a fine, not exceeding $100, or by imprisonment for not more than thirty days, 
or both, in the discretion of the court. 03, p.29. 

8485. (4487x5.) Id. Flag, etc., defined. The words flag, standard, 
color, or ensign, as used in the next preceding section, shall include any flag, 
standard, color, ensign, or any picture or representation of either thereof, 
made of any substance, or represented on any substance, and of any size, evi- 
dently purporting to be either said flag, standard, color, or ensign of the 
United States of America, or a picture, or a representation of either thereof 
upon which shall be shown the colors, the stars and the stripes, in any number 
of either thereof, or by which the person seeing the same, without delibera- 


tion, may believe to represent the flag, color, standard, or ensign of the United . 


States of America. OS pa2o 


8486. (4487x6.) Id. Exceptions. The two preceding sections shall not 
apply to any act permitted by the statute of the United States of America, or 
by the United States army and navy regulations, nor shall it be construed to 
apply to a newspaper, periodical, book, pamphlet, circular, certificate, diploma, 
warrant, or commission of appointment to office, ornamental picture, or sta- 
tionery, for use in correspondence, on any of which shall be printed, painted, 
or placed said flag, disconnected from any advertisement. 03, p. 29. 
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STREET CARS TO BE VESTIBULED. 


8487. (4487x7.) Employes on street cars to be protected from inclement 
weather. From and after the lst day of November, 1901, it shall be unlawful 
for any person, partnership, or corporation owning or operating a street rail- 
way in this state, or for any officer or agent thereof superintending or having 
charge or control of the management of the said line of railway or of the cars 
thereof, operating electric, cable or other cars propelled by steam, cable, or 
electricity, which require when in operation the constant services, care, or at- 
tention of any person or persons on any part of such car, to require or permit 
such services, attention, or care of any of its employes, or any other person 
or persons between the lst day of November and the Ist day of April of each 
year, unless such person, partnership, or corporation, its officers or superin- 
tending or managing agents, have first provided at least one-third of the en- 
tire number of cars so owned with a proper and sufficient inclosure, con- 
structed of wood, iron, and glass, or similar suitable materials, sufficient to 
protect such employes from exposure to the inclemencies of the weather; 
provided, that such inclosure shall be so constructed as not to obstruct the 
vision of the person operating such car. Two-thirds of the said cars so owned 
shall be provided with inclosures as heretofore described on or before the Ist 
day of November, 1902; and the remaining one-third of such cars so owned 


shall be provided with inclosures in a similar manner on or before the lst day 
of November, 1903. _O1, p. 44. 


8488. (4487x8.) Id. It shall be unlawful for any such person, partner- 
ship, or corporation so owning or operating a street railway using steam, 
electric, or cable cars, or any superintending or managing officer or agent 
thereof, to cause or permit to be used upon such line of railway between said 
lst day of November and said Ist day of April of each and every of said years, 
any car or cars upon which services of any employe such as specified in § 8487 
is required, unless said car or cars shall be provided with the inclosure re- 
quired by said § 8487. ‘Ol, p. 45. 


8489. (4487x9.) Penalty. Any person, partnership, or corporation own- 
ing, operating, superintending, or managing any such line of street railway, 
or managing or superintending officer or agent thereof, who shall be found 
guilty of a violation of the provisions of §§ 8487, 8488, shall be deemed guilty 
of a misdemeanor, and, upon conviction thereof, shall be punished by a fine of 
not less than $50, nor more than $250. Each day any of said persons cause or 
permit any of their said employes to operate such car or cars in violation of 
the provisions of § 8487, or cause or permit cars to be run or operated in 
violation of § 8488, shall be deemed a separate offense; provided, that the pro- 
visions of §§ 8487-8489 shall not apply to cars used and known as trailing 
cars, or cars used solely in construction or repair work, or cars known as 
open or summer cars. O1, p. 45. 


SLOT MACHINES. 


8492. (4487x10.) Keeping “slot machine” a misdemeanor. Every per- 
son who keeps or operates, either as owner, agent or employe, or allows to be 
kept, used, operated, or conducted in his place of business, or elsewhere in 
this state, the device or instrument commonly known as the “slot machine,” 
or any other similar device or instrument for gambling or exhibiting bawdy 
pictures, is guilty of a misdemeanor. Dil pee: 


INTIMIDATING EMPLOYE. 


8493. (4487x11.) Intimidating employe a misdemeanor. Any person or 
persons in this state who shall threaten to destroy property or to do bodily 
harm, for the purpose of preventing any person or persons from entering or 
remaining in the employ of any company, corporation, or individual, shall be 
guilty of a misdemeanor. 05, p. 14. 
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CHILDREN FORBIDDEN FIREARMS. 


8494. (4487x12.) Selling or giving firearms to minors under fourteen. 
Any person who sells, gives, or disposes of, or offers to sell, give or dispose of 
any pistol, gun, target gun, or other firearm to any person under the age of 
fourteen years is guilty of a misdemeanor. EOD pols 

8495. (4487x13.) Minor under fourteen must not carry firearms. Any 
person under the age of fourteen years who shall carry or have in his posses- 
sion any pistol, gun, target gun, or other firearm, unless accompanied by a 
parent or guardian, shall be guilty of a misdemeanor. 05, p60: 


FALSE STAMPING, ETC., OF GOULD ARTICLES. 


8497. (4487x14.) False stamping, etc., of gold or gold alloy. Penalty. 
Any person, firm, corporation, or association who makes, sells, or offers to 
sell or dispose of, or has in his, her, or its possession with intent to sell or 
dispose of, any article of merchandise constructed in whole or in part of gold, 
or of any alloy of gold, and having stamped, branded, engraved, or imprinted 
thereon any mark indicating, or designed or intended to indicate that the gold 
or alloy of gold in such article is of greater degree or karat of fineness by 
more than one karat than the actual quasty or fineness of such gold or alloy, 
shall be deemed guilty of a misdemeanor. 07, p. 13. 


FALSE STAMPING ETC., OF SILVER ARTICLES. 


8498. (4487x15.) Stamping, etc., silver or sterling silver articles. Any 
person, firm, corporation, or association who makes or sells, or offers to sell 
or dispose of, or has in his, her, or its possession with intent to sell or dispose 
of any article of merchandise marked, stamped, or branded with the words 
“sterling” or “sterling silver” or any other word or words, figure or figures, 
or combination of letters or figures, or abbreviation in any manner simulating 
the words “sterling” or “sterling silver,” or whose component parts are made 
of the same metal soldered together, which article is marked, stamped, or 
branded with the words “sterling” or “sterling silver,” or any other word 
or words, figure or figures, or combination of letters or figures, or abbrevia- 
tion in any manner simulating the words “sterling” or “sterling silver,” or 
encased or enclosed in any box, package, cover, or wrapper, or other thing in, 
by, or with which the said article is packed, enclosed, or otherwise prepared 
for sale or disposition, having thereon any engraving or printed label, stamp, 
imprint, mark or trade mark, indicating or denoting by such engraving, print- 
ing, stamping, marking, or branding that such article is silver, sterling or 
solid silver, unless nine hundred and twenty-five one thousandths of the com- 
ponent parts of the metal of which said article of merchandise is manufac- 
tured is pure silver, shall be deemed guilty of a misdemeanor. OZ 4Pekes 


8499. (4487x16.) Sterling silver on certain articles. Stamping. Any 
person, firm, corporation, or associatian who makes or sells, or offers to sell or 
dispose of, or has in his, her, or its possession with intent to sell or dispose of, 
any article of merchandise comprised of leather, shell, ivory, celluloid, pearl, 
glass, porcelain, pottery, steel, or wood to which is applied or attached a 
metal mounting marked, stamped, or branded with the words “sterling” or 


“ce ‘ bs . . 
sterling silver,” or any other word or words, figure or figures, or combination. 


of letters or figures, or abbreviation in any manner simulating the words 
“sterling” or “sterling silver,” or any article of merchandise composed of 
works or movements and a case or covering applied or attached thereto, 
wholly or partially concealing said works or movements, marked, stamped, or 
branded “sterling” or “sterling silver,” or any other word or words, figure or 
figures, or combination of letters or figures, or abbreviation in any manner 
simulating the words “sterling” or “sterling silver,” unless said applied or at- 
tached metal mounting, case, or covering shall contain not less than nine 
hundred and twenty-five one-thousandths parts of pure silver, shall be deemed 
guilty of a misdemeanor. _ 07, p. 17. 


8500. (4487x17.) Id. Coin or coin silver. Stamping. Any Wires 
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firm, corporation, or association who marks or sells or offers to sell or dispose 
of, or has in his or her possession with intent to sell or dispose of, any article 
of merchandise marked, stamped, or branded with the words “coin” or “coin 
silver,” whose component parts are made of the same metal soldered together, 
which article is marked, stamped, or branded with the words “coin” or “coin 
silver,” or encased or enclosed in any box, package, cover, or wrapper, or 
other thing in, by, or with which the said article is packed, enclosed, or other- 
wise prepared for sale or disposition, having thereon any engraving or printed 
label, stamp, imprint, mark, or trade mark indicating or denoting by such en- 
graving, printing, stamping, marking, or branding that such article is coin or 
coin silver, unless nine hundred one-thousandths parts of the component parts 
of the metal of which the said article is manufactured is pure silver, shall be 
deemed guilty of a misdemeanor. 07, p. 18. 


8501. (4487x18.) Id. Any person, firm, corporation, or association who 
makes or sells, or offers to sell or dispose of, or has in his, her, or its posses- 
sion with intent to sell or dispose of, any article of merchandise comprised of 
leather, shell, ivory, celluloid, pearl, glass, porcelain, pottery, steel, or wood to 
which is applied or attached a metal mounting marked, stamped, or branded 
with the words “coin” or “coin silver,” or any article of merchandise com- 
prised of works or movements and a case or covering applied or attached 
thereto, wholly or partially concealing said works or movements, marked, 
stamped, or branded “coin” or “coin silver,” unless said applied or attached 
metal mounting, case, or covering shall contain not less than nine hundred 
one-thousandths parts of pure silver, shall be deemed guilty of a misdemeanor. 


07, p. 18. 
PROTECTION OF CLIFF DWELLERS’ RELICS. 


8505. (4487x19.) Removing relics. Effacing hieroglyphics. Any per- 
son or persons who shall take from, remove, or carry off from any public land 
in this state, or any land not his own and without permission of the owner 
thereof, any relics, consisting of baskets, jars, cups, urns, utensils, bones, 
bodies, mummies, or any other relics known as cliff dwellers’ relics, or the 
relics of any ancient races of people, or who shall destroy or efface any hiero- 
glyphics, shall be guilty of a misdemeanor. O72 0 859: 


UNLAWFUL USE OF MEDALS, ETC. 


8506. (4487x20.) Unlawful to use or wear certain medals. It shall be 
unlawful for any person to wear the badge, insignia, or rosette of the Grand 
Army of the Republic, or of the military order of the Loyal Legion of the 
United States, or the Spanish War Veterans, or the medals presented by the 
state to the Utah Volunteers, and Indian War Veterans, or the charm, badge, 
button, or emblem of the Benevolent and Protective Order of Elks of the 
United States of America, or of the order of the Knights of Pythias, Inde- 
pendent Order of Odd Fellows, or of any society, order, or organization of ten 
years’ standing in the state of Utah, or to use same to obtain aid or assistance 
within this state, or wilfully to use the name of such society, order, or organ- 
ization, the title of its officers or its insignia, ritual, or ceremonies, unless en- 
titled to use or wear the same. Any person convicted of a violation of any of 
the provisions of this section shall be deemed guilty of a misdemeanor. 


07, p. 35. 
NEGLIGENT USE OF BARBED WIRE. 


°8507. (4487x21.) Negligent use of unbaled barbed wire. It shall be un- 
lawful for any person, firm, or corporation to leave any unbaled barbed wire 
loose upon any lane, street, road, highway, range, or public place, or, in using 
barbed wire for fencing purposes, to permit the same to become loose or un- 
fastened and allow it to so remain as to endanger the public. Any person vio- 
lating any of the provisions of this section shall be deemed guilty of a misde- 
meanor, and be fined in a sum not exceeding $100. LOD OZ. 
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COMMENCING ACTION IN WRONG PRECINCT. 


8510. (4487x22.) Commencement cf actions in wrong precinct. Any 
party to any suit or proceeding, or any attorney or agent for such party, who 
knowingly commences, prosecutes, or maintains any action, suit, or proceed- 
ing in any justice’s court, other than as provided by § 7426, is guilty of a mis- 
demeanor. 07, p. 86. 

8511. (4487x23.) Assuming joint liability to confer jurisdiction. Any 
person who binds himself, or voluntarily becomes liable jointly or jointly and 
severally with any other person, for the purpose of conferring jurisdiction of 
any cause upon any justice of the peace in any precinct or city that would be 
without jurisdiction except for such liability of such joint obligor, and any 
person, or his attorney or agent, who induces such person to assume such 
liability for the purpose of conferring jurisdiction upon the court of such 
justice of the peace is guilty of a misdemeanor. 07, p86. 


WRONGFUL ISSUANCE OF ATTACHMENT. 


8512. (4487x24.) Unlawful to issue writ of attachment, when. It<is 
hereby declared and made unlawful for any justice of the peace to issue any 
writ of attachment, and for any party, and any agent or attorney of such 
party, to advise, induce, or procure the issuance thereof in any action, suit, 
or proceeding before the affidavit therefor is filed, or where the affidavit filed 
therefor does not conform substantially with the requirements of § 6706. Any 
person violating any of the provisions of this section shall be guilty of a mis- 
demeanor, and shall be liable to the person whose property, credits, money, or 
earnings are so attached for double the value thereof, together with all costs 
paid by him, and all damages incurred in such attachment proceedings. 

1G Lape aes 


COERCING EMPLOYE TO BOARD OR TRADE. 


8513. (4487x25.) No person must compel employe to board at particular 
house or trade at particular store. [Every person, body corporate, agent, 
manager, or employer doing business in the state of Utah who, by coercion, 
intimidation, threats, or undue influence, compels his employes to board at a 
particular boarding house, or to trade with or at a particular store, shall be 
deemed guilty of a misdemeanor. 01, p. 39. 

8514. (4487x26.) Penalty for. interfering with flow of water. Every 
person who in any way interferes with or alters the flow of water in any 
stream, ditch, or lateral, while under the control or management of any water 


commissioner, shall be deemed guilty of a misdemeanor. OF 29597: 
revi with water faucets, ete., §§ 8408, 5 Interference with or larceny of water, §§ 8302, 
: 410 


Injury to canal, dam, ete., § 8394. 


CHAPTER 57. 
GENERAL, PROVESIONS: 


8520. (4488.) A crime punishable under one provision only. An act or 
omission which is made punishable in different ways by different provisions 
of this code may be punished under either of such provisions, but in no case 
can it be punished under more than one; an acquittal or conviction and sen- 
tence under either one bars a prosecution for the same act or omission under 
any other. 


lawful cohabitati > whi icti BS 
Cal. Pen. C., § 654. ae ation for which a conviction was 


A person shall not be twice put in jeopardy 


for the same offense, Con. art. 1, sec. 12. 
Decisions on twice in jeopardy, note to § 8905. 
A conviction for unlawful cohabitation is a 

bar to prosecution for adultery, where the act 

charged was part and incident of the un- 


Ex parte Neilsen, 131 U. S. 176. 
This section cannot be considered to author- 


ize the enforcement of both § 8208, making the — 


sale of liquors to an Indian a felony, and chap. 
106, Laws 1911, making it a misdemeanor. _ 
State v. Carman, 44 U. 353; 140 P. 67 


1635 


(8521. (4489.) Act punishable under foreign law also. Effect. An act 


or omission declared punishable by this code is not less so because it is also 


punishable under the laws of another state, government, or country, unless 
the contrary is expressly declared. 
Calm Pen. @.; 8) 655; 

8522. (4490.) Foreign acquittal or conviction a bar. Whenever on the 
trial of an accused person it appears that upon a criminal prosecution under 
the laws of a state, government, or country, founded upon the act or omission 
in respect to which he is on trial, he has been acquitted or convicted, it is a 
sufficient defense. 


Cal-ePen. C.,§ 656. Conviction, acquittal, or once in jeopardy a 
Similar section, § 8652. bar, § 8905, Ata Hotes ae " 


8523. (4491.) When act both crime and contempt. A criminal act is 
not less punishable as a crime because it is also declared to be punishable as 
a contempt. 

Cal. Pen. C., §-657. Contempt generally, §§ 7058-7073. 


8524. (4492.) Id. Mitigation if contempt has been punished. When it 
appears at the time of passing sentence upon a person convicted upon indict- 
ment or information, that such person has already paid a fine or suffered an 
imprisonment for the act of which he stands convicted, under an order ad- 
judging it a contempt, the court authorized to pass sentence may mitigate 
the punishment to be imposed, in its discretion. 

Cal. Pen. C., § 658*. 

8525. (4493.) Unlawfully sending letter. When offense complete. In 
the various cases in which the sending of a letter is made criminal by this 
code, the offense is deemed complete from the time when such letter is de- 
posited in any postoffice, or any other place, or delivered to any person, with 
intent that it shall be forwarded. 

Cali Pen. C;, § 660. _ Sending threatening letter, §§ 8325, 8402. 


8526. (4494.) Where act has been performed by one for another. Ef- 
fect. No person is punishable for an omission to perform an act where such 
act has been performed by another person acting in his behalf and competent 
by law to perform it. 

Cal. Pen: C., § 662. 


8527. (4495.) Attempt defined. Conviction although crime committed. 
Any act done with intent to commit a crime, and tending but failing to effect 
its commission, is an attempt to commit a crime. Any person may be con- 
victed of an attempt to commit a crime, although it appears on the trial that 
the crime intended or attempted was perpetrated by such person in pursu- 
ance of such attempt, unless the court, in its discretion, discharges the jury 


and directs such person to be tried for such crime. 


Cal. Pen. C., § 663*. an information charging that accused did at- 
Description in indictment of person upon tempt to have sexual intercourse with a female 
whom injury attempted, § 8838. under the age of consent sufficiently charges 
Attempts to kill, §§ 8045, 8046, and note. a public offense as against an attack made af- 


Assaults with intent to commit felonies, §§ ter verdict. 
8047-8050. State v. Evans, 27 U. 12; 73 P. 104% 


Failure of attempt but commission of another 
erime, § 8529 
Under this section, and the provisions of § 


It is proper to prove just what the accused 
did when he is charged with an attempt at 
carnal knowledge. 


8109, making it a felony to have sexual inter- State v. Benson, 46 U. 74; 148 P. 445. 


course with a female under the age of consent, 


8528. (4496.) Id. Penalties for attempts. [Every person who attempts 
to commit any crime, but fails, or is prevented or intercepted in the perpetra- 
tion thereof, is punishable, where no. -provision is made by law for the punish- 


“ment of such attempt, as follows: 


1. If the offense so attempted is punishable by imprisonment in the state 
_ prison for five years or more, or by imprisonment in a county jail, the person 
guilty of such attempt is punishable by imprisonment in the state prison, or 
in a county jail, as the case may be, for a term not exceeding one-half the 
longest term of imprisonment prescribed upon a conviction of He offense so 
attempted; provided, that in case such longest term be for life, the imprison- 


ment shall be for not more than twenty years; 
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2. If the offense so attempted is punishable by imprisonment in the state 
prison for any term less than five years, the person guilty of such attempt is 
punishable by imprisonment in the county jail for not more than one year; 

3. If the offense so attempted is punishable by a fine, the offender con- 
victed of such attempt is punishable by a fine not exceeding one-half the 
largest fine which may be imposed upon a conviction of the offense so at- 
tempted ; 

4. If the offense so attempted is punishable by imprisonment and by a 
fine, the offender convicted of such attempt may be punished by both im- 
prisonment and fine not exceeding one-half the longest term of imprisonment 
and one-half the largest fine which may be imposed upon a conviction for the 
offense so attempted. 


Cal. Pen. C., § 664. 

When agreement to commit a crime is a 
conspiracy, §§ 8018-8020. 

Petitioner was sentenced to imprisonment for 
twelve years for an attempt to commit murder; 
held, that under § 4744, C. L, 1888, providing 
that a person attempting to commit a crime 
may be sentenced to imprisonment rot exceed- 


twelve years, although it was uncertain that he 
would have lived twenty-four years had be 
co mnthed the crime and been sentenced for 
e. 
In re De Camp, 15 U. 158; 49 P. 823. 
Attempts to murder otherwise than by pois- 
oning or assault are included in the general 
description of attempted crimes defined in § 


ing half of the longest term for which he might 4744, C. L. 1888. 
have been imprisoned had he committed the Id. 
crime, the petitioner might be sentenced for 


8529. (4497.) Id. Failure of attempt, but commission of other crime. 
The next two preceding sections do not protect a person who, in attempting 
unsuccessfully to commit a crime, accomplishes the commission of another 
and different crime, whether greater or less in guilt, from suffering the pun- 
ishment prescribed by law for the crime committed. 


Cal. Pen. C., § 665. 
Conspiracy to rob resulting in murder, note to § 8043. 


8530. (4498.) When imprisonment commences. When any person is 
convicted of two or more crimes, either before or after sentence has been 
pronounced upon him for either, the imprisonment to which he is sentenced 
upon the second or other subsequent conviction must commence at the ter- 
mination of the first term of imprisonment to which he shall be adjudged, or 
at the termination of the second or other subsequent term of imprisonment, 
as the case may be. Am’d 717, p. 46. 

Cal. Pen. C., § 669. Similar section, § 9054, and note. 

8531. (4499.) Id. When term of imprisonment begins. Temporary 
release. The term of imprisonment fixed by the judgment in a criminal ac- 
tion commences to run only upon the actual delivery of the defendant at the 
place of imprisonment, and if thereafter during such term the defendant by 
any legal means is temporarily released from such imprisonment and subse- 
quently returned thereto, the time during which he was at large must not be 
computed as part of such term. 


Cal PeniyeC.S 6 70- 
Conviction of two or more offenses, § 9054. 9169, 9170. 


8532. (4500.) Penalty when maximum imprisonment not fixed. When- 
ever any person is declared punishable for a crime by imprisonment in the 
state prison for a term not less than any specified number of years, and no 
limit to the duration of such imprisonment is declared, the court authorized to 
pronounce judgment upon such conviction may, in its discretion, sentence such 
offender to imprisonment during his natural life, or for any number of years 
not less than that prescribed. 


@alirben, Cs § 671. 
Court to determine and impose punishment, §§ 7898, 7899. 


8533. (4501.) Civil rights suspended by term less than life. A sentence 
of imprisonment in the state prison for any term less than for life suspends 
all civil rights of the person so sentenced during such imprisonment, and for- 
feits all private trusts and all public offices, authority, or power. 

Cal. Pen,'C., § 673%. 
8534. (4502.) Id. Prisoner for life thereafter deemed civilly dead. 


A person sentenced to imprisonment in the state prison for life is thereafter 
deemed civilly dead. 
Cal. Pen. C., § 674, 


Delivery of defendant after judgment, §§ 
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8535. (4503.) Id. Two preceding sections qualified. The provisions of 
the two next preceding sections must not be construed to render the persons 
therein mentioned incompetent as witnesses upon the trial of a criminal action 
or proceeding, or incapable of making and acknowledging a sale or convey- 
ance of property, or to make a last will and testament or to do such other acts 
as are permitted by law. 

Cal. Pen. C., § 675*. 

8536. (4504.) Person of convict under protection of law. The person 
of a convict sentenced to imprisonment in the state prison is under the pro- 
tection of the law, and any injury. to his person, not authorized by law, is 
punishable in the same manner as if he were not convicted or sentenced. 


Cal. Pen. C., § 676. Persons imprisoned not to be treated with 
Inhumanity to prisoner, §§ 8001, 8003. unnecessary rigor, Con. art. 1, sec. 9. 


8537. (4505.) No forfeiture unless expressly provided. No conviction 
of any person for crime works any forfeiture of any property, except in cases 
in which a forfeiture is expressly imposed by law, and all forfeitures to this 
state in the nature of a deodand, or where any person shall flee from justice, 
are abolished. 


Cala Pen. C., § 677. Bill of attainder forbidden, Con. art. 1, sec. 18. 


TITLE 120. 
CODE OF CRIMINAL PROCEDURE. 


CHAPTER 1. 
PRELIMINARY PROVISIONS. 


8546. (4506.) Name of title. This title shall be known as the Code of 
Criminal Procedure. . 

8547. (4507.) Criminal procedure shall be as herein prescribed. The 
procedure in criminal cases in the courts of this state shall be as prescribed 
in this code. 


Prosecutions pending when repeal takes ef- 


fect to be conformed to provisions of revised 


statutes, as far as consistent, § 5836. 
No part of revised statutes retroactive, § 5840. 


No ex post facto law shall be passed, Con. 
art. 1, sec. 18. 

Rules of pleading in criminal cases, §§ 8828- 
8855, and notes. 


8548. (4508.) Legal conviction must precede punishment. No person 
shall be punished for a public offense, except upon a legal conviction in a court 


having jurisdiction thereof. 
Gal. Peny C:, § 681. 


ty without due process of law, Con. art. 1, 


No person shall be deprived of life or liber- sec. 7. 

8549. (4509.) Prosecution by information or indictment. Other prose- 
cutions. Every public offense must be prosecuted by information after ex- 
amination and commitment by a magistrate, unless the examination be waived 
by the accused with the consent of the state, or by indictment, with or with- 
out such examination and commitment, except: 

1. Where proceedings shall be had for the removal of a civil officer of 
the state, of a political subdivision thereof, of a municipality, or of a school 


district ; 


2. Offenses arising in the militia when in actual service, and in the land 
and naval forces in time of war or public danger, or which the state may keep, 


with the consent of congress, in time of peace; 
3. Offenses triable in justices’ and police courts. 


@ale. Pen: <C:, § 682". 

Prosecution by information or indictment af- 
ter examination and commitment, or waiver, 
Con. art. 1, sec. 18, and note. 

Removal of civil officer, Con. art. 6, sec. 21; 
§§ 8625-8640. 

“Powers of courts-martial not affected by 


_ Penal Code, § 7897, 
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Powers of courts-martial, §§ 3858-3862. 

All offenses prosecuted by information or in- 
dictment, except, § 8778. 

Preliminary examination, §§ 87387-8769. 

The information filed, when, §§ 8779, 8780. 

Rules of pleading, forms of informations and 
indictments, §§ 8828-8850, and notes. 

Finding of indictment, §§ 8820-8823. 
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By waiving examination, accused waives de- 
fects in complaint. 

U. S. v. Eldredge, 5 U. 161; 13 P. 678. 

It is not necessary that proof be offered at 
the trial that accused was bound over by a 
magistrate for the offense charged. Having 
waived this objection when called upon to 
plead, it is too late to review it on appeal. 

State v. Spencer, 15 U. 149; 49 P. 302. 

A prisoner has the right, with consent of 
the state, to waive examination before commit- 
ing magistrate; and if none was had and he 
goes to trial without objection, the examina- 


tion will be presumed to have been waived, 
and after trial he will be precluded from in- 
sisting on the objection. 

State v. Norman, 16 U. 457; 52 P. 986. 

State v. Pierpont, 16 U. 476; 52 P. 992. ; 

An information charging that there was in- 
flicted upon the body of deceased one mortal 
wound, from which mortal wound deceased 
languished a short time, and then on a cer- 
tain date died, is not defective in failing to 
charge that deceased languished and died from 
the wound inflicted. 

State v. Inlow, 44 U. 485; 141 P. 530. 


8550. (4510.) Criminal action defined. The proceeding by which a per- 
son charged with a public offense is accused and brought to trial and punish- 
ment is known as a criminal action. 

Cal. Pen. C., § 683. 

8551. (4511.) Prosecutions to be in the name of the state. A criminal 

action shall be prosecuted in the name of the state of Utah, as a party, against 


the person charged with the offense. 


Cal. Pen. C., § 684*. and by the authority of “The State of Utah,” 
All prosecutions to be conducted in the name Con. art. 8, sec. 18 


8552. (4512.) Party prosecuted known as defendant. The party prose- 


cuted in a criminal action is designated in this code as the defendant. 
Cal. Pen. C., § 685. 


8553. (4513.) Rights of the defendant. 
defendant shall be entitled: 

1. To appear and defend in person and by counsel ; 

2. To demand the nature and cause of the accusation against him, and 
to have a copy thereof; 

3. To testify in his own behalf; 

4. To be confronted by the witness against him, except that where the 
charge has been preliminarily examined before a committing magistrate and 
the testimony taken down by question and answer, in the presence of the de- 
fendant, who has, either in person or by counsel, cross-examined, or has had 
an opportunity to cross-examine, the witness, or where the testimony of a 
witness on the part of the state, who is unable to give security for his appear- 
ance, has been taken conditionally in like manner in the presence of the de- 
fendant, who has, either in person or by counsel, cross-examined, or has had 
an opportunity to cross-examine, the witness, the deposition of such witness 
may be read, upon it being satisfactorily shown to the court that he is dead 


In criminal prosecutions, the 


or insane, or cannot, with due diligence, be found within the state; 
5. To have compulsory process to compel the attendance of witnesses in 


his own behalf; 


_ 6. To have a speedy public trial by an impartial jury of the county or 
district in which the offense is alle@ed to have been committed; 
7. To the right of appeal in all cases. 


Cal. Pen. C., § 686*. 

When reported testimony may be used on 
subsequent trial, § 9277. 

Testimony of witnesses on preliminary may 
ee ey use aS evidence, §§ 8765-8767, and 
note. 

Constitutional rights of accused, Con. art. 1, 
secs. 7-13, and notes. 

: iy aad on twice in jeopardy, ete., note to 

8 ; 

Right to testify; right to refuse to answeer 
incriminating questions, Con. art. 1, sec. 12, 
and note. 

Right to speedy public trial, and to be con- 
fronted by witnesses, Con. art. 1, sec. 12, and 
note. 

In a criminal prosecution, the general rule 
is that the right to refuse to answer incrimi- 
nating questions is a personal privilege of the 
witness, which he can either exercise or waive, 
and, if he chooses to answer, neither defendant 
nor his counsel can legally object. 

State v. Shockley, 29 U. 25; 80 P. 865. 

But a defendant on taking the witness stand 
does not abandon his constitutional rights to 
“appear and defend in person and by coun- 
sel,’ and may claim the privilege through his 
Seer 


An order of the trial court permitting witness 
to turn her back to accused and directing re- 
moval of defendant so far that he could neither 
see nor hear the witness nor see the jury, 
denied defendant a constitutional right, and 
prevented him from having a fair trial. 

State v. Mannion, 19 U. 505; 57 P. 512. 

Where, in prosecution for homicide, defend- 
ant entered into a stipulation in open court 
at the trial, admitting that, if a certain witness 
were present, he would testify to certain facts 
and agreeing that it should be received in evi- 
dence and considered by the jury, he could not 
subsequently contend that the admission of 
such was erroneous, on the ground that it was 
a violation of his right to be confronted by 
witnesses, conferred by this section, and Con. 
art. 1, sec. 12, as such right can be waived. 

State v. Mortensen, 26 U. 312; 78 P. 562. 

A view is not the taking of testimony within 
the meaning of the constitution, but its sole 
purpose and object is to enable the jurors 
to more accurately understand and more fully 
appreciate the testimony of witnesses given be- 
fore them. ; 

State v. Mortensen, 26 U. 312; 73 P. 562, 633. 

The provisions of section 8553, sub. 4, are 
not in conflict with Con. art. 1, sec. 12, guaran- 
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teeing that an accused shall have the right to 
be confronted by witnesses against him. 
State v. King, 24 U. 482; 68 P. 418. 
Proceedings for contempt for violation of an 
injunction as to a trade mark are civil, and it 
was proper to admit a deposition in evidence. 
Davidson v. Munsey, 29 U. 181; 80 P. 743. 
A person charged with a crime has a con- 
Stitutional right to have his case tried by a 
court having jurisdiction, and his mere silence 
or failure, during the trial, to object to the 
jurisdiction assumed by the court does not con- 
stitute a waiver of that right, or prevent him 
from raising the question at any subsequent 
stage of the proceedings, or after trial. 
State v. Morrey, 28 U. 273; 64 P. 764. 
_ Where a defendant, in the progress of a case 
in open court, discharges his attorney and an- 
nounces he will conduct his own case, and the 
court agreed he had the right so to do, the 
action of court in appointing defendant’s for- 
mer attorney amici curiae to conduct exami- 


8554. 


(4514.) Defendant not compelled to advance fees. 
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nations for him and protect his interest, was 
proper. 
State v. Hillstrom, 46 U. 341; 150 P. 935. 


The constitutional right of the defendant to 
be confronted by witnesses is not violated by 
permitting a transcript of the testimony, at a 
preliminary hearing, given in the presence of 
the defendant with opportunity of cross-ex- 
amination, to be received at a trial, where 
the witness is absent from the state. 

State v. Vance, 38 U. 1; 110 P. 434. 


And it is not required to further prove that 
a special effort was made to find the witness 


within the state. 
State v. De Pretto, 48 U. 249; 155 P. 336. 


Where the defendant, at the solicitation of 
the sheriff, voluntarily places his foot in the 
tracks left by the criminal, or surrenders his 
shoes to the sheriff for comparison, he cannot 
object to testimony as to the comparison. 

State v. Sirmay, 40 U. 525; 122 P. 748. 


In no instance 


shall any accused person, before final judgment, be compelled to advance 
money or fees to secure the rights herein guaranteed. 


Constitutional provision, Con. art. 1, sec. 12. 
Stenographer’s fees on appeal paid by state 
for defendant in criminal case, when, § 1906. 


8555. 
Twice in jeopardy. 


(4515.) Defendant need not testify. 
The accused shall not be compelled to give evidence 


Subpoena of witnesses for impecunious de- 
fendant in criminal case, § 2555. 

Actions without payment of fees by impecu- 
nious suitors, §§ 2576-2578. 


Husband or wife as witness. 


against himself; a wife shall not be compelled to testify against her husband, 
nor a husband against his wife, nor shall any person be twice put in jeopardy 


for the same offense. 


Cal. Pen. C., §§ 687*, 688*. 

Bons on rights of defendant, note to § 
8553. 

Refusal of accused to testify not to preju- 
dice him, § 9279. 

Husband or wife not competent as witness 
for or against each other without consent, § 
9278, in civil action, § 7124. 

Defendant as a witness, examination, § 9279. 


8556. 


Constitutional provisions as to rights, Con. 
art. 1, sec. 12 

Acquittal or conviction a bar, §§ 8520, 8522, 
8652, 8653, 8898, 8904, 8905. 

What acquittal not a bar, § 8903. 

Plea of once in jeopardy, § 8898, and note. 

Decisions on conviction, acquittal, or once 
in jeopardy, note to § 8905. 


(4516.) No person convicted except on verdict or judgment. No 


person shall be convicted of a public offense unless by the verdict of a jury, 
accepted and recorded by the court, or upon a plea of guilty, or upon a judg- 
ment against him upon a demurrer when he refuses to plead, or upon a judg- 
ment of a court for a public offense not amounting to felony, a jury having 


been waived. 


Gal. uPen., C.;--8)689*. 
Waiver of jury in criminal case not amount- 
ing to felony, § 8925. 


Due process of law, Con. art. 1, sec. 7, and 
note. 


CHAPTER 2. 
LAWFUL RESISTANCE. 


8560. 


(4517.) Who may make lawful resistance. 


Lawful resistance to 


the commission of a public offense may be made: 
1. By the party about to be injured; 


2. By other parties. 
Cal. Pen. C., § 692. 


8561. 


Justifiable homicide, §§ 8031, 8032. 


(4518.) Party may protect person, family, and property. Re- 


sistance sufficient to prevent the offense may be made by the party about to 


be injured: 


1. To prevent an offense against his person, or his family, or some mem- 


ber thereof; 


2. To prevent an illegal attempt by force to take or injure property in 


his lawful possession. 
Cal. Pen. C., § 698. 


ae 
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Right to protect the person. 
People v. Olsen, 4 U. 418; 11 P. 577. 
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8562. (4519.) When third party may assist. Any other person, in aid 
or defense of the person about to be injured, may make resistance sufficient 
to prevent the offense. 

Cal. Pen. C., § 694. 


CHAPTER 3. 
INTERVENTION OF OFFICERS. 


8563. (4520.) Officers may prevent public offenses, how. Public of- 
fenses may be prevented by the intervention of the officers of justice: 
1. By requiring security to keep the peace; 
2. By forming a police in cities, towns, or counties, and by requiring 
their attendance in exposed places; 
3. By suppressing riots. 
Cal’ Pen. C.,.§ 697** sg 
8564. (4521.) When person justified in assisting officers. When the of- 
ficers of justice are authorized to act in the prevention of public offenses, 
other persons who, by their command, act in their aid, are justified in so 
doing. 
Gal; ben. ‘Cs, § 698. Arrest, by whom and how made, §§ 8712- 
Justifiable homicide, §§ 8031, 8032. : 


Officer may command assistance, §§ 8004, 
8591, 8693, 8717. 


CHAPTER 4. 
SEGURITY TOs ERP THE PEACH, 


8567. (4522.) Complaint of threatened injury. A complaint may be 
made before any magistrate that a person has threatened to commit an of- 


fense against the person or property of another. 


GCal-- Pen. C., § 701*% - Complaint for offense within justice’s juris- 
Complaint, form, etc., §§ 8680-8682. ; diction, § 9420. 


8568. (4523.) Examination of complainant and witnesses. The magis- 
trate must examine on oath the complainant and any witnesses he may pro- 
duce, and may take their depositions in writing. 

Caleben: @.5 Se 102k. 

8569. (4524.) Complaint defined. A complaint within the meaning of 
this chapter is a statement in writing of the jurisdictional facts, clearly spec- 
ifying the threatened offense, and subscribed and sworn to by the com- 
plainant. 

N. Dak. (1895) § 7765*. 


8570. (4525.) Warrant of arrest issued, when. Form. If it appears 
that there is just reason to fear the commission of the offense threatened, 
the magistrate may issue a warrant directed generally to any peace officer, 


reciting the substance of the complaint and commanding the officer forthwith. 


to arrest the person complained of and bring him before such magistrate, or, 
in case of his absence or inability to act, before the nearest and most access- 
ible magistrate of the county. 

Cale Pens C338 703". arrant generally, §§ 8688-8707. 


8571. (4526.) Procedure if defendant taken before different magistrate. 
When the person arrested is taken before a magistrate other than the one 
who issued the warrant, the peace officer who executed the warrant must de- 
liver it to the magistrate with his return indorsed thereon. The complaint, 


and deposition, if any, on which the warrant was issued must be sent to the 


magistrate before whom the person arrested is taken. : 
e ; 


Iowa, McClain’s An. C., § 5498*, : 


/ 


f ’ 
- PA Pa ee 


">, «= 5 er 


RI 


CRIMINAL PROCEDURE—SECURITY TO KEEP PEACE. 1641 
8572. (4527.) Change of venue as in preliminary examinations. When 
the person complained of is brought before the magistrate, a change of venue 
may be had as in preliminary examinations. 
Iowa, McClain’s An. C., § 5499*. Change of venue, § 8740. 

8573. (4528.) The hearing. Testimony reduced to writing, when. At 
the time set for the hearing of the charge, the magistrate must take the testi- 
mony in relation thereto, and the evidence, on demand of the person com- 
plained of, must be reduced to writing, and subscribed by the witnesses. 

Cal. Pen. C., § 704*. 

8574. (4529.) Discharge. When complainant to pay costs. If it ap- 
pears that there is no just reason to fear the commission of the offense al- 
leged to have been threatened, the person complained of must be discharged, 
and the complainant may be ordered to pay the costs of the proceedings if 
the magistrate regards the complaint as unfounded and frivolous, and judg- 
ment may be entered and execution issued therefor. 

@aliePen:, ©: § 705%. Iowa, McClain’s An. C., § 5500*. 

8575. (4530.) Security to keep peace required, when. If, however, 
there is just reason to fear the commission of the offense, the person com- 
plained of may be required to enter into an undertaking in such sum, not 
exceeding $3,000, as the magistrate may direct, with one or more sufficient 
sureties, to keep the peace toward the people of this state, and particularly 
toward the complainant. The undertaking shall be valid and binding for six 
months and may, upon the renewal of the complaint, be extended for a longer 
period, or a new undertaking may be required. 


CalyPen.C., -$° 106%; ask to have the one in possession put under 
One who unlawfully attempts to enter upon bonds. 
fand in the lawful possession of another cannot Johnston v. Meaghr, 14 U. 426; 47 P. 861. 


8576. (4531.) Discharge on giving security. Commitment otherwise. 
If the undertaking required by the next preceding section is given, the party 
complained of must be discharged. If he does not give it, the magistrate must 
commit him to prison, specifying in the warrant of commitment the require- 
ment to give security, the amount thereof, and the omission to give the same. 

Cal. Pen. C., § 707. 

8577. (4532.) Discharge after commitment, on giving security. If the 
person complained of is committed for not giving the undertaking required, 
he may be discharged by any magistrate upon giving the same. 

Gals Pen C.,- 3. 108= + 

8578. (4533.) Undertaking to he filed in district court. The undertak- 
ing must be filed by the magistrate in the office of the clerk of the district 
court of the county. 

Cal. Pen. C., § 709. 

8579. (4534.) Assault in presence of magistrate. Security. A person 
who, in the presence of a court or magistrate, assaults or threatens to assault 
another or to commit an offense against his person or property, or who con- 
tends with another with angry words, may be ordered by the court or magis- 
trate to give security, as in this chapter provided, and if he refuses 'to do so, 
may be committed as provided in § 8576. 


Cal. Pen. C., § 710. Arrest by magistrate in such case, § 8716. 
eontcerpts ee justices’ courts, §§ 7525-7529, Contempts generally, §§ 7058-7073. 
465 


8580. (4535.) Undertaking broken by conviction. Upon the conviction 
of the person complained against of a breach of the peace, the undertaking is 


broken. ‘ 
Cal. Pen. C., § 711. ; 


8581. (4536.) Undertaking prosecuted by county attorney. Upon the 
county attorney producing evidence of such conviction to the district court 
where the undertaking was filed, the court must order the undertaking to be 
prosecuted, and the county attorney must thereupon commence an action 
upon it in the name of the state. : 


Cala Pen wOs,6§ (2%. 
8582. (4537.) Id. Record of conviction conclusive evidence. In such 


ie 
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action, the offense stated in the record of conviction must be alleged as a 


breach of the undertaking, and such record is conclusive evidence thereof. 


; 713. Judgment in case of security to keep the 
a peace not conclusive. 3 
Johnston v. Meaghr, 14 U. 426; 47 P. 861. 4 

q 


8583. (4538.) Security required only as herein prescribed. Security tom 
keep the peace or to be of good behavior cannot be required except as pre- 
scribed in this chapter. 

Cal. Pen. C., § 714. 


CHAPTER 5. 
POLICE AND THEIR ATTENDANCE. a 


8586. (4539.) Police governed by special statutes. The organization 
and regulation of the police in the cities, towns, and counties of this state are 
governed by special statutes. 

Gal. -Pen: -Ci;: $7119" Police in cities, §§ 646, 665; in towns, § 786. 

8587. (4540.) Ordering police to preserve peace at public meeting. The 
mayor or other officer having the direction of the police of a city, town, or — 
county must order a sufficient force to preserve the peace to attend any public ~ 
meeting, when he is satisfied that a breach of the peace is reasonably appre- 


hended. 
CalePens Cor§3720*; 
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CHAPTER 6. 
SUPPRESSION: OF) RIOTS. 


8591. (4541.) Officer may command assistance to execute process. 
When a sheriff or other public officer authorized to execute process finds, or has _ 
reason to apprehend, that resistance will be made to the execution of the proc- ‘ 
ess, he may command as many ‘male inhabitants of his county as he may ~ 
think proper to assist him in overcoming the resistance, and, if necessary, in 


. . . . . . . . Mi } 
seizing, arresting, and confining the persons resisting and their aiders and ~ 
abettors. 

CalvbrensaC. Selacs Authority of persons assisting officer, § 8564. 

Riot and unlawful assembly, §§ 8218-8224. Mayor may order out the police, § 8587. ’ 


Refusing to assist officers, penalty, § 8004. é 
8592. (4542.) Persons resisting process to be reported to the court. 
The officer must certify to the court from which the process issued the names 
of the persons resisting, and their aiders and abetters, to the end that they 
may be proceeded against for their contempt of court. 


Cal. Pen. C., § 724. 
Contempt of court generally, §§ 7058-7072; in justices’ courts, §§ 7525-7529, 9465. 


8593. (4543.) Officer to command rioters to disperse. When any num-_ 
ber of persons, whether armed or not, are unlawfully or riotously assembled, 
the sheriff of the county and his deputies, the officials governing the precinct 4 
or city, or the justices of the peace and constables thereof, or any of them, 
must go among the persons assembled, or as near to them as possible, and — 
command them, in the name of the state, immediately to disperse. 

Cal. Pen. C., § 726. 

8594. (4544.) Id. Arrest on refusal to disperse. If the persons assem- 
bled do not immediately disperse, such magistrates and officers must arrest _ 
them, and to that end may command the aid of all persons present or within _ 
the county. ; q 

Cal. Pen. C., § 727. Te 

8595. (4545.) Person refusing to assist officer, etc., deemed a rioter. If 

a person present, being commanded by any of the magistrates or officers men- 
» ee a 
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tioned in the preceding section to aid or assist in seizing and securing such 
rioters or persons so unlawfully assembled, or in suppressing such riot or un- 
lawful assembly, refuses or neglects to obey such command, or, when required 
by such magistrate or officer to depart from the place, refuses, or neglects so 
to do, he shall be deemed one of the rioters or persons unlawfully assembled, 


and may be prosecuted and punished accordingly. 
Mass., p. 1163; § 2. 


CHAPTER 7. 
IMPEACHMENTS. 


8600. _(4546.) Officers liable to impeachment. The governor and other 
state and judicial officers, except justices of the peace, shall be liable to im- 
peachment for high crimes and misdemeanors, or malfeasance in office. 


Mont. Pen. C., § 1500. Power of impeachment, etc., not affected by 
Provisions of constitution relating to im- penal code, § 7896. 
peachments, Con. art. 6, secs. 16-21. Felonious misconduct in office, disqualifica- 


Ae ee by judicial proceedings, §§ 8625- tion, §§ 7906, 7961, 8237. 


8601. (4547.) Impeachment by house by two-thirds vote. Trial. The 
house of representatives shall have the sole power of impeachment, but, in 
order to impeach, two-thirds of all the members elected must vote therefor. 
All impeachments shall be tried by the senate sitting for that purpose, and the 
senators shall be upon oath or affirmation to do justice according to law and 
the evidence. 

vont. “Rens C:, $9 1501%.. 

8602. (4548.) Two-thirds of senators to convict. Chief justice to pre- 
side, when. When the governor is on trial, the chief justice of the supreme 
court shall preside, and, in case he is disqualified or unable to act, the senate 
shall select some other judge of that court. No person shall be convicted 
without a concurrence of two-thirds of the senators elected. 

Mont. Pen. C., § 1501*. 

8603. (4549.) House to elect managers to conduct proceedings. Arti- 
cles. All impeachments must be by resolution adopted, originated in, and 
conducted by managers elected by, the house of representatives, who must 
prepare articles of impeachment, present them at the bar of the senate, and 
prosecute the same. 

Cal. Pen. C., § 738*; Mont. Pen: C., § 1502. 

8604. (4550.) Articles of impeachment delivered to senate. When an 
officer is impeached by the house of representatives, the articles of impeach- 
ment must be delivered to the president of the senate. 

Cal. Pen C, § 739*; Mont Pen. C., § 1503. 

8605. (4551.) House to have notice of hearing. Defendant served with 
articles. The senate must assign a day for the hearing of the impeachment, 
and inform the house of representatives thereof. The president of the senate 
must cause a copy of the articles of impeachment, with a notice to appear and 
answer the same at the time and place appointed, to be served on the defend- 
ant not less than ten days before the day fixed for the hearing. 

Cal. Pen C., § 740; Mont. Pen. C., § 1504. 

8606. (4552.) Service upon defendant, how made. The service must 
be made upon the defendant personally, or if he cannot, upon diligent inquiry, 
be found within the state, the senate, upon proof of that fact, may order pub- 
lication to be made, in such manner as it may deem proper, of a notice requir- 
ing him to appear at a specified time and place and answer the articles of im- 
peachment. 

Cal. Pen. C., 741; Mont. Pen. C,, § 1505. 

8607. (4553.) Proof of service if defendant does not appear. Trial. If 
the defendant does not appear, the senate, upon proof of service or publica- 
tion, as provided in the next two preceding sections, may, of its own motion 
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or for cause shown, assign another day for hearing the impeachment, or may 
proceed, in the absence of the defendant, to trial and judgment. 
Cal. Pen. C., § 742; Mont. Pen. C,, § 1506. ; 

8608. (4554.) Counsel for defendant appointed, when. Ii the defendant 
appears, and is unable to procure the assistance of counsel, it is the duty of ae 
president of the senate to appoint some suitable person to assist him in his 
defense; if the defendant is served by publication and fails to appear, it 1s the 
duty of the president of the senate to appoint some person or counsel to ap- 
pear in his behalf and make defense for him. 

Mont Pen. C., § 1507. ” 

8609. (4555.) Demurrer to be in writing. Plea of not guilty. When 
the defendant appears, he may in writing object to the sufficiency of the arti- 
cles of impeachment, or he may answer the same by an oral plea of not guilty, 
which plea must be entered upon the journal, and which puts in issue every 
material allegation of the articles of impeachment. 

Cal. Pen. C., § 748; Mont Pen. C., § 1508. 

8610. (4556.) Procedure when demurrer overruled. If the objection to 
the sufficiency of the articles of impeachment is not sustained by a majority 
of the members of the senate elected, the defendant must be ordered forth- 
with to answer the articles of impeachment. If he then pleads guilty, the 
senate must render judgment of conviction against him. If he pleads not 
guilty, or refuses to pfead, the senate must, at such time as it may appoint, 
proceed to try the impeachment. 

Cal. Pen. C., § 744*; Mont. Pen. C., § 1509. f 

8611. (4557.) Trial. Senators to be sworn. At the time and place ap- 
pointed, and before the senate proceeds to act on the impeachment, the secre- 
tary must administer to the president of the senate, and the president of the 
senate to each of the members of the senate then present, an oath or affirma- 
tion to do justice according to law and the evidence; and no member of the 
senate can act or vote upon the impeachment, or upon any question arising 
thereon, without having taken such oath or affirmation. 

Cal. Pen. C., § 745*; Mont. ‘Pen. C., § 1510*. 

8612. (4558.) Two-thirds vote necessary to convict. The defendant 
shall not be convicted on impeachment without the concurrence of two-thirds 
of the members elected, voting by ayes and noes, and if two-thirds of the 
members elected do not concur in a conviction, he must be acquitted. 

Cals Pen. ©... § 746;\ Monts Ben C7,-8. 1514. 

8613. (4559.) Judgment pronounced by resolution. Entry. After con- 
viction the senate must, at such time as it may appoint, pronounce judgment, 
in the form of a resolution entered upon the journal of the senate. | 

Cal. Pen. C., § 747; Mont. Pen C., § 1512. 

8614. (4560.) Majority may adopt resolution. On the adoption of the 
resolution by a majority of the members present who voted on the question 
of acquittal or conviction, it becomes the judgment of the senate. 

Cal. Pen. C., § 748; Mont. Pen. C., § 1518. 

8615. (4561.)° Judgment may be of suspension or removal. The judg- 
ment may be that the defendant be suspended, or that he be removed from 
office and disqualified to hold any office of honor, trust, or profit in the state. 

Cal ben, C., <§ 1749; Mont. Pen. ©.) 0 db14. 

8616. : (4562.) Judgment of suspension. Effect. If judgment of sus- 

pension is given, the defendant, during the continuance thereof, is disqualified 


from receiving the salary, fees, or emoluments of the office. 
Cale Pen. .C.,58.750; Mont. Pen: C.,-§ 1515. 


8617. (4563.) Suspension on filing articles. Vacancy, how filled. 
Whenever articles of impeachment against any officer subject to impeach- 
ment are presented to the senate, and such officer shall have been served a 
copy of the articles thereof, such officer shall be temporarily suspended from 
his office, and shall not act in his official capacity until he is acquitted. Upon 
such suspension of any ofhcer, other than the governor, his office must be at 
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once temporarily filled by an appointment made by the governor, with the 
advice and consent of the senate, until the acquittal of the party impeached ; 
or, in case of his removal, until the vacancy is filled at the next election as 


required by law. 
Cal. Pen. C., § 751*; Mont. Pen. C., § 1516*. 
8618. 


(4564.) Conviction or acquittal does not bar prosecution. The 


defendant, whether convicted or acquitted, shall nevertheless be liable to 
prosecution, trial, and punishment according to law. 


Cal. Pen. C., § 753*; Mont. Pen. C., § 1518*. 


CHAPTER 8. 
REMOVAL BY JUDICIAL PROCEEDINGS. 


8625. 


(4565.) Officers not liable to impeachment may be removed. All 


officers not liable to impeachment shall be subject to removal for high crimes, 
misdemeanors, or malfeasance in office, as in this chapter provided. 


Mont. Pen. C., § 15380*. 

Authorized by Con. art. 6, sec. 21. 

Impeachments, §§ 8600-8618. 

Removal not affected by Penal Code, § 7896. 

Felonious misconduct in office, disqualifica- 
tion, § 7906. 

Where an officer presents a bill to the state, 
and is paid for certain expenses, and thereaf- 
ter presents a bill for the same expenses to 
the county, proof of his wrongful intent is es- 
sential for removal. 


Proof that a county officer proffered a fraud- 
ulent claim against the county and received 
payment therefor, with knowledge that he had 
no right to the money, shows his guilt of mal- 
feasance under §§ 7896, 7929. 


It is necessary that the act of which the of- 
ficer is accused is positively unlawful or in- 
volves some evil or wrongdoing on his part 
which must be known to him to be such when 
he committed the act. 


Law v. Smith, 34 U. 394; 98 P. 300. Id. 
8626. (4566.) Accusation presented by grand jury or county attorney. 
An accusation in writing against any district, county, precinct, municipal, or 
school district officer, or officer of any board of education, for any high crime, 
misdemeanor, or malfeasance in office, may be presented by the grand jury 
or by the county attorney of the county in which the officer accused is elected 
or appointed. 


Mont. Pen. C., § 1531*. 
Accusation may be presented to court by taxpayer, § 8640. 


8627. (4567.) Accusation must state the offense. The accusation must 
state the offense charged in ordinary and concise language. 


Mont. Pen. C., § 1532*. 
Action for removal from office begun by accusation, § 8774. 


8628. (4568.) Accusation by grand jury. County attorney to prosecute. | 
Notice. When found by the grand jury, the accusation must be delivered by 
the foreman to the county attorney, except when he is the officer accused. The 
county attorney must thereupon cause a copy of the accusation to be served 
upon the defendant, and require, by notice in writing of not less than ten days, 
that he appear before the district court of the county, at a time mentioned in 
the notice, and answer to the accusation. The original accusation must then 
be filed with the clerk of the court. 

Mont. Pen. C., § 1533*. 


8629. (4569.) Defendant must appear. Procedure on default. The de- 
fendant must appear at the time appointed, and answer the accusation, unless 
for some sufficient cause the court assign another for that purpose. If he 
does not appear, the court may proceed to hear and determine the accusation 
in his absence. 

Mont. Pen. C., § 1534*. 

8630. (4570.) Defendant’s answer. The defendant may answer the 
accusation either by objecting to the sufficiency thereof, or of any article 
therein, or by denying the truth of the same. 

Ment. Pen. C., § 1535. 

8631. (4571.) Objections to accusation for insufficiency. If he objects 

to the legal sufficiency of the accusation, the objection must be in writing, but 
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need not be in any specific form, it being sufficient if it presents intelligently 
the grounds of the objection. we 

Mont. Pen .C., § 1536. 

8632. (4572.) Denial may be oral. Entry. If he denies the truth of 
the accusation, the denial may be oral and without oath, and must be entered 
upon the minutes. 

Mont. Pen, C., § 1537. 

8633. (4573.) Objection overruled. Answer. If an objection to the 
sufficiency of the accusation is not sustained, the defendant must answer 
thereto forthwith. 

Mont. Pen. C., § 1538. Fi 

8634. (4574.) Judgment on plea of guilty. Trial on denial. If the de- 
fendant pleads guilty, the court must render judgment of conviction against 
him, If he denies the matters charged or refuses to answer the accusation, — 
the court must immediately, or at such time as it may appoint, proceed to try 
the accusation. 

Mont. Pen. C., § 1539. 

8635. (4575.) Trial by jury. Criminal procedure governs, The trial 
must be by jury, and shall be conducted in all respects in the same manner as 


the trial of an indictment or information for a felony. 


Mont. Pen. C:, 18) 1540*. The accused is entitled to a jury trial, and 
the court cannot direct a verdict against him. 
Law v. Smith, 34 U. 394; 98 P. 300. 


8636. (4576.) Process for witnesses. The county attorney and the de- 
fendant shall be respectively entitled to such process as may be necessary to 
enforce the attendance of witnesses as upon the trial of an indictment or in- 
formation for a felony. 

Mont. Pen. C., § 1541*. 

8637. (4577.) Judgment on conviction. Removal. Upon a conviction, 
the court must, at such time as it may appoint, pronounce judgment that the i 
defendant be removed from office; but, to warrant a removal, a judgment 
must be entered upon the minutes, and the causes of removal must be assigned 3 

4 
4 
; 
4 


¢ P 
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therein. 
Mont. Pen. C., § 1542. Officer convicted of felony disqualified, § 7906. 
8638. (4578.) Appeal allowed. Suspension from _ office. Vacancy. 
From a judgment of removal, an appeal may be taken to the supreme court, 
in the same manner as from a judgment in a civil action; but, until such judg- : 
ment is reversed, the defendant shall be suspended from his office. Pending 
the appeal, the office must be filled as in case of a vacancy. 


Mont. Pen. C., § 1548. no jurisdiction, his remedy by appeal bein 
Where an accusation against a county attor~ inadequate, he could bring Wochibitiont ‘ 
ney charged acts not prohibited by § 8639, un- Parker v. Morgan, 48 U. 405; 160 P. 7é4. 


der which it was brought, and the court had 
8639. (4579.) Procedure for removal of county attorney. The same 
proceedings may be had on like grounds for the removal of a county attorney, 
except that the accusation must be made by the grand jury or by the attorney 
general of the state, and must be delivered by the foreman of the grand jury 
or the attorney-general to the clerk, and by him to the judge of the district 
court of the county, who must thereupon appoint some one to act as prose- 
cuting officer in the matter, or place the accusation in the hands of the county 
attorney of an adjoining county and require him to conduct the proceedings 
Mont. Pen. C., § 1544*. Ape 
_ 8640. (4580.) Accusation of misconduct by public officer. Notice. 
Trial. When an accusation in writing, verified by the oath of any taxpayer 
shall be presented to the district court, alleging that any officer within the 
jurisdiction of the court has been guilty of knowingly, wilfully, and corruptly 
charging and collecting illegal fees for service rendered or to be rendered in 
his office, or has knowingly, wilfully, and corruptly refused or neglected to 
perform the official duties pertaining to his office, the court must cite the part 
charged to appear before the court at a time not more than ten nor less ae 
five days from the time the accusation was presented; and on that day, or a 


7a a NN a SE ek ag 


iia IAL PROCEDUR 


+ 


MURISDICTION, ETC. 1647. 


some subsequent day not more than twenty days from that on which the ac- 
cusation was presented, must proceed to impanel a jury, and hear the accusa- 
___ tion and evidence offered in support of the same, and the answer and evidence 
offered by the party accused; provided, that if said accusation is presented 
when a setting of the cases under the rules of the court has already been had, 
then the said twenty days shall begin to run from the date on which the last 
case is set; and if, on such hearing, it shall appear by the verdict of the jury 
that the charge is sustained, the court must enter a judgment that the party 
accused be deprived of his office, and taxed with such costs as are allowed in 


civil cases. Am’d“0/,.p..5. 


Mont. Pen. C., § 1545*. 

Charging or receiving illegal fees, § 2589. 

Fee book, fee table, statement, §§ 2583-2589. 

Accusation, information, or indictment 
against an officer must be presented to or filed 
or found in the district court, § 8775. 

While there is no provision for taxing costs 
where defendant is successful, that does not in- 
validate the statute. 

Skeen v. Chambers, 31 U. 36; 86 P. 493. 

Word ‘“‘knowingly’’ defined in prosecution for 
po ae illegal tees. 

da 


Under Con. art. 6, sec. 21, providing that re- 
movals of officers for misconduct might be 
made ‘‘in such manner as may be provided by 
law,’’ the legislature was authorized to pass 
this section, providing for removal proceedings 
at the instance of a private person, notwith- 
standing Con. art. 8, sec. 18, providing that 
prosecutions shall be in the name of “the 
State of Utah.”’ 

Skeen v. Paine, 31 U. 295; 90 P. 440. 

A proceeding under this section is civil, not 
criminal, and the accusation need not be in 
name of state of Utah, as provided by Con. 
art. 8,5 see; 18. 

Skeen v. Craig, 31 U. 20; 86 P. 487. 

Officer receiving salary unlawfully may be 
proceeded against the same as one paid in fees. 

Id 


The proceedings specified by this section for 


the removal of public officers for misconduct 
are civil and not criminal, so that, where the 
facts are not in dispute, the trial court may 
direct a verdict of guilty on the law applicable 
to the facts. 

Skeen v. Paine, 31 U. 295; 90 P. 440. 


In proceedings to remove a city councilman 
for receiving illegal fees as provided by this 
section, it was no defense that, after the fees 
had been declared illegal, he had made restitu- 
tion thereof to the city. 

Id. 


Provisions of this section have no applica- 
tion to heads of fire and police departments. 
Skeen v. Browning, 31 U. 164; 89 P. 642. 


Presentation of a claim to the county for 
money paid out in discharge of an official duty, 
for which the law provided no compensation 
other than salary, does not subject the one pre- 
senting such claim to the charge of collecting 
illegal fees. 

Law v. Smith, 34 U. 394; 98 P. 300. 

A county attorney charging more for steno- 
graphic work than he pays is not covered by 
this section. 

Parker v. Morgan, 48 U. 405; 160 P. 764. 

The county commissioners may direct prose- 
cutions for officer’s delinquencies, in the name 
of a taxpayer. 

Carbon County v. Hamilton, 48 U. 503; 160 
PP, 165. 


: CHAPTER 9. 
LOCAL JURISDICTION OF PUBLIC OFFENSES. 


8645. (4581.) Jurisdiction of offense consummated within the state. 
Every person shall be liable to punishment, by the laws of this state, for any 
public offense committed by him therein. When the commission of a public ~ 
offense, commenced without the state, shall have been consummated within its 

boundaries, the defendant shall be liable to punishment therefor in this state, 
though he was out of the state at the time of the commission of the offense 
charged. If he shall have consummated it in this state through the interven- 
tion of an innocent or a guilty agent, or by any other means proceeding di- 
rectly from himself, in such case the jurisdiction shall be in the county in 


which the offense was consummated. 
CalweibenysC assis es Criminal eee of district court, Con. ; 
‘ iable isl t, § 7916. art. 8, sec. 5; § 1667. 
ee etic. £2 punishments Place of trial, note to Con. art. 8, sec. 5. 
8646. 


(4582.) Duel without state. Jurisdiction where death occurs. 
When an inhabitant or resident of this state, by previous appointment or en- 
gagement, fights a duel, or is concerned as a second or surgeon therein, out 
of the jurisdiction of this state, and, in the duel, a wound is inflicted upon a 
person whereof he dies in this state, the jurisdiction of the offense shall be 
in the county where the death happens. 

Mont. Pen. C., § 1562. Duels and challenges, §§ 8055-8060. 
8647. (4583.) Leaving state to duel. Jurisdiction in county of residence. 
When an inhabitant or resident of this state leaves the same for the purpose 

_of evading the operation of the law relating to dueling and challenges to fight, 

with the intent or for the purpose of doing any of the acts prohibited therein, 
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the jurisdiction shall be in the county of which the offender was an inhabitant 
or resident when the offense was committed. 
Mont. Pen. C., § 1563. 

8648. (4584.) Offense committed in more than one county or near 
boundary. When a public offense shall have been committed in part in one 
county and in part in another, or the acts or effects thereof constituting or 
requisite to the consummation of the offense shall have occurred in two or 
more counties, the jurisdiction shall be in any of such counties. When a public 
offense shall have been committed near the boundaries of two or more coun- 


ties, the jurisdiction shall be in any of such counties. 


CalPenw Css Sis 

Proceeding when, on trial, jurisdiction found 
to lie in another county, § 8996. 

Jurisdiction in two or more counties, §§ 8653, 
8656. 

Place of trial, Con. art. 8, sec. 5, and note. 

When warrant issued in county where ac- 
cused is found, § 8703. 

Offense cornmitted near boundary line; in- 
structions erroneous. 

State v. Alexander, 20 U. 322; 62 P. 1119. 

Before the provisions of thts section can be- 
come operative in any criminal case, outside 
of those committed near the boundary line of 
two counties, the offense must be divisible and 


each part be unlawful in and of itself and com- 
mitted at a different time and place; or, the 
offense must consist of more than one act, 
each of which acts or effect of such acts must 
constitute an unlawful element of the offense, 
without the presence of which an offense could 
not be consummated. 

State v. Graham, 23 U. 278; 64 P. 557. 

The mere existence in some county other 
than the county of the trial of acts or condi- 
tions of the defendant, lawful themselves, but 
necessary to be alleged under § 8830, and 


proven, in order to establish the crime charged," 


do not invoke the provisions of this section. 
Id. 


8649. (4585.) Injury in one county, death in another. The jurisdiction 
of a criminal action for murder or manslaughter, when the injury which 
caused the death shall have been inflicted in one county and the party injured 
shall have died in another, or out of the state, shall be in the county where 
the injury was inflicted. 

Cal. Pen. C., § 790. 

8650. (4586.) Jurisdiction over accessory. In the case of an accessory 
in the commission of a public offense, the jurisdiction shall be in the county 
where the offense of the accessory was committed, notwithstanding the prin- 


cipal offense was committed in another county. 


Calyeren GC sada. 
Principal and accessory, §§ 7918-7921, 8851, 8852. 


8651. (4587.) Jurisdiction over absent principal. The jurisdiction of a 
criminal action against a principal in the commission of a public offense, when 
such principal shall not have been present at the commission thereof, shall be 
in the same county in which it would have been under this code if he were so 
present and aiding and abetting therein. 

Cal’ Pen. G., § 792°. 

8652. (4588.) Conviction or acquittal in another state is a bar. When 
an act charged as a public offense shall be within the jurisdiction of a terri- 
tory or another state or country, as well as of this state, a conviction or ac- 
quittal thereof in the former shall be a bar to the prosecution therefor in this 


state. are | 

Cal. Pen. C., 793. Decisi twice in j 

Rin eG ¢ a6oe cisions on twice in jeopardy, note to § 
8653. (4589.) Id. Conviction or acquittal in another county a bar. 


When an offense shall be within the jurisdiction of two or more counties, a 
conviction or acquittal thereof in one county shall be a bar to a prosecution 
therefor in any other. 


Cal. Pen. C., § 794. 


Offense ithi icti 
Decisions Gus Gnidaciohtosuaede within jurisdiction of two or more 
5. 


note to § counties, §§ 8648, 8656, 8996. 


8654. (4590.) Jurisdiction of offense committed on vessel. When an 
offense shall have been committed in this state on board a vessel navigating a 
river, bay, slough, canal, or lake, or lying therein in the prosecution of her 
voyage, the jurisdiction shall be in any county through which the vessel is 
navigated in the course of her voyage, or in the county where the voyage shall 
terminate. 

Cal. Fen. C., § 783". See note under § 8648. 


8655. (4591.) Jurisdiction for kidnaping, etc. The jurisdiction of a 
criminal action: 
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1. For forcibly and without lawful authority seizing and confining an- 
other, or inveigling or kidnaping him with intent, against his will, to cause 
him to be secretly confined or imprisoned in this state, or to be sent out of the 
state, or from one county to another; or, 

2. For decoying, taking, or enticing away a child under the age of twelve 
years, with intent to detain and conceal it from its parent, guardian, or other 
person having lawful charge of the child; or, 

3. For inveigling, enticing, or taking away any female of previous chaste 
character, for the purpose of prostitution; or, 

4. For taking away any female under the age of eighteen years, from 
her father, mother, guardian, or other person having the legal charge of her 
person, with or without their consent, for the purpose of prostitution,—shall 
be in the county in which the offense shall have been committed, or out of 
which the person upon whom the offense shall have been committed may, in 
the commission of the offense, have been brought, or in which an act shall 
have been done by the defendant in instigating, procuring, promoting, or aid- 


ing in the commission of the offense, or in abetting the parties concerned 
therein. 


Cal Pen.-C.7 § 784? 


A Abduction for purposes of prostitution, § 
Kidnaping, § 8040. 


8110; proof, § 8988. 

8656. (4592.) Property stolen in one county and taken to another. 
When property taken in one county by burglary, robbery, larceny, or em- 
bezzlement shall have been brought into another, the jurisdiction of the of- 
fense shall be in either county. But if at any time before the conviction of 
the defendant in the latter, he shall be indicted in the former county, the 
sheriff of the latter county must, upon demand, deliver him to the sheriff of 
the former. 


Cal een. C.,_§- 786). Offense within jurisdiction of two or more 
Warrant of arrest, §§ 8688-8707. counties, §§ 8648, 8653. 


8657. (4593.) Jurisdiction of escape from state prison. The jurisdiction 
of a criminal action for escaping from or breaking the state prison with intent 
to escape therefrom, or for attempting by force or violence, or in any other 


manner, to escape from said prison, is in the county where the same is lo- 
cated. 


N. Dak. (1895) § 7870. Escape from state prison, § 7967. 

8658. (4594.) Jurisdiction of escape from city or county jail. The juris- 
diction of a criminal action for breaking or escaping from the jail of any 
county, or of any city or town, is in the county where said jail is located. 

N.=Dak. (1895) § 7871. Escape from other than state prison, § 7968. 

8659. (4595.) Jurisdiction of treason. Overt act committed out of 
state. The jurisdiction of a criminal action for treason, when the overt act 
is committed out of the state, shall be in any county of the state. 

Cal-ePen. CG. § 7188. Treason, proof, Con. art. 1, sec. 19. 

8660. (4586.) Jurisdiction when property stelen brought into state. 
The jurisdiction of a criminal action for stealing in any territory or other 
state the property of another, or receiving it, knowing it to have been stolen, 
and bringing the same into this state, shall be in any county into or through 
which such solen property shall have been brought. 


tePenw@s, $109" ae ¢ 
pre without the state; property brought within, §§ 7916, 8298, 8656. 


CHAPTER 10. 
LIMITATIONS. 


8665. (4597.) No limitation for murder, embezzlement of public money, 
or falsification of public records. There shall be no limitation of time within 
which a prosecution for murder, the embezzlement of public moneys, and the 
falsification of public records must be commenced. Prosecution for murder 


i 
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may be commenced at any time after the death of the person killed, and for. 4 
the embezzlement of public moneys or the falsification of public records, at 


any time after the discovery of the crime. 
Cal. Pen. C., § 799; Cal. Sup. (1893) p. 1064. Limitations not affected by general repeal, § | 
Limitations, civil procedure, §§ 6445-6492. 5835. 


8666. (4598.) Felony other than murder, etc. Four years. For any 
felony other than murder, the embezzlement of public moneys, or the falsif- 
cation of public records, an indictment must be found or an information filed 
within four years after its commission. 

Cal .Pen. C., § 800; Cal. Sup. (1893) p. 1064. 

8667. (4599.) Indictable misdemeanor. Three years. An indictment 

for any misdemeanor must be found or an information filed within three years 


after its commission. a 
Cal. Pen. C:,-§ 801*. “ State v. Jensen, 34 U. 166; 96 P. 1085. 


8668. (4600.) Time of defendant’s absence no part of limitation. If, 
when the offense is committed, the defendant is out of the state, the indict- 
ment may be found or an information filed within the term herein limited 
after his coming within the state, and no time during which the defendant 
shall not be an inhabitant of, or usually resident within, the state, shall be 
part of the limitation. 

Cal. Pen. C., § 802. 

8669. (4601.) When indictment deemed found. An indictment is found, 
within the meaning of this chapter, when it is presented by the grand jury in 
open court, and there received and filed. 

Gal, Pen. C., § 803. 

8670. (4602.) Misdemeanor within justice’s jurisdiction. Two years. 
A complaint for a misdemeanor, of which justices of the peace have jurisdic- 
tion, must be filed within two years after the commission of the offense. | 


8671. (4603.) Action begun when complaint filed. An action on a com- 


plaint is commenced when a verified complaint is filed with the magistrate. 
Complaint defined, § 8674; form, §§ 8680, 9420. 
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CHAPTER 11. a 
DEFINITIONS. 


_ 8674. (4604.) Complaint defined. A complaint is a statement in writ- 
ing, made to a court or magistrate, that a person has been guilty of some _ 
designated offense. 


Cal. Pen. C., § 806; Mont. Pen. C., 1370. What i 
Action begun when complaint filed, ; 8671. FE ee eee 


. 8675. (4605.) Indictment defined. An indictment is an accusation in 
writing, presented by a grand jury to a competent court, charging a person 


with a public offense. 
Call -Pen-=C.4§ (97s 


_ 8676. (4606.) Information defined. An information is an accusation in 
writing in form and substance like an indictment for the same offense, charg- 
ing a person with a public offense, presented and signed by the district at 
torney, or by the attorney pro tem. for the state, and filed in the office of the 
clerk of the district court. Am’d ’01, p. 26. : 


Mont;-Pen. C., § 1372*. i i i i 
Filing of information, §§ 8779-8782. except Con senien Soo Ads B5A, pees : 


8677. (4607.) Magistrate defined. A magistrate is an officer having 


power to issue a warrant for the : : 
fences arrest of a person charged with a public of- 


Cal. Pen. C., § 807; Mont. Pen. C., § 1373. Bye é 
8678. (4608.) Magistrates enumerated. The { i xg 
magistrates: S jolie tine Perrone aan 
1. The justices of the supreme court; i 


. 


- 
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‘ 


3. Justices of the peace. 
Cal. Pen. C., § 808*. 


8679. 


PL how 
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2. The judges of the district courts; 


(4609.) Peace officers enumerated. A peace officer is a sheriff of 


a county or his deputy, or a constable, or a marshal or policeman of any in- 


corporated city or town. 
Mont, Pen. C., § 1375*. 


CHAPTER 12. 
COMPLAINT. 


8680. 
Starer 


(4610.) What a complaint must state. The complaint must 


1. The name of the person accused, if known, or if not known and it is 
so stated, he may be designated by any other name; 

2. The county in which the offense was committed; 

3. The general name of the crime or public offense; : 

4. The acts or omissions complained of as constituting the crime or pub- 


lic offense named; 


5. The person against whom or a 


committed, if known; 


gainst whose property the offense was 


6. If the offense is against the property of any person, a general descrip- 


tion of such property. 


The complaint must be subscribed and sworn to by the complainant. 


N. Dak. (1895) § 7886; Mont. Pen. C., § 1590*. 

Complaint defined, § 8674. 

Complaint for offense within justice’s juris- 
diction, § 9420. 

Complaint of commission of crime in another 
county, § 8708. 

Complaint in action to compel security to 
keep the peace, §§ 8567, 8569. 

Proceeding against corporation, complaint, 
ete., §§ 9354-9361. 

Information or complaint must show that a 
crime thas been committed. 

In re Catherine Wiseman, 1 U. 39. 

Criminal complaint may be sworn to upon 
information and belief. 

<S..v. Eldredge, 5 U. 161; 13 P. 673. 

A complaint which states the name of the 
crime charged, the time and place of its com- 
mission, the name of the accused, and which 
sets out in general terms the acts constituting 
the crime, is sufficient. 

State v. Anderson, 35 U. 496; 101 P.~885. 


8681. 


It need not state the offense in technical 
language or in such specific terms as is re- 
quired in the information. 

State v. Pay, 45 U. 411; 146 P. 300. 


Accused, failing to object to the complaint 
when arraigned before the committing magis- 
trate, waived, all objections that might have 
been urged against it. 

State v. Anderson, 35 U. 496; 101 P. 385. 


A verified complaint is essential to a prelim- 
inary examination. 
State v. Sheffield, 45 U. 426; 146 P. 306. 


Where it develops that a crime committed 
was different from that charged in the com- 
plaint, a magistrate may direct the county at- 
torney to prepare a new complaint, and direct 
the rearrest of the accused, and give him an 
opportunity to either waive or insist on exam- 
ination on the new charge. 

State v. Pay, 45 U. 411; 146 P. 300. 


(4611.) Any person having knowledge must make complaint. 


Every person who has reason to believe that a crime or public offense has 
been committed must make complaint against such person before some mag- 
istrate having authority to make inquiry of the same. 


N. Dak. (1895) § 7887; Mont. Pen. C., § 1591* 


When person concealing crime an accessory, § 7920. 


8682. 


(4612.) Magistrate must 


examine complainant. Witnesses. 


When a complaint is made before a magistrate, charging a person with the 
commission of a crime or public offense, such magistrate must examine the 
complainant, under oath, as to his knowledge of the commission of the of- 
fense charged, and he may also examine any other persons, and may take their 


depositions. 


N. Dak. (1895) § 7888; Mont. Pen. C., § 1592*. 

complainant must name witnesses, § 8684. 

Witnesses may be required to give bonds for 
appearance at preliminary, § 8766. : 

Depositions of witnesses unable to give 
bonds, §§ 8765, 8767. 

Preliminary examination, §§ 8737-8768. 

Under chap. 23, laws of 1896, a magistrate 
has authority to examine and commit a pris- 
oner charged with commission on an offense 
to answer the charge in proper court. 

State v. Pierpont, 16 U. 476; 52 P. 992. 


A writ of prohibition will not issue to re- 
strain criminal proceedings on the ground that 
§ 8682, providing that when a complaint is 
made before a magistrate, charging a crime, 
the magistrate must examine the complainant 
under oath and may also examine other persons 
and take their depositions, and § 8688, providing 
that where a complaint is made by a person 
ether than the county attorney, the complaint 
and other evidence taken by the magistrate 
must be submitted to the county attorney be- 
fore a warrant issues—were not complied with; 


Me 
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rine 


the decision of the question being within the remedy for an erroneous ruling being by ap- 
jurisdiction of the trial court, and the accused’s _ peal. 


State, ex rel Brown v. Third District Court, 
27 UU. 386; 1h Be 7208 

8683. (4613.) When arrest made without warrant, complaint to be filed. 
When any officer or other person shall bring any person he has arrested with- ; 
out a warrant before a magistrate, it is the duty of such officer cr person t- 4 
specify the charge upon which he has made the arrest. It is then the duty of 
the magistrate or the county attorney to make a complaint of the offense 
charged, and cause the officer or person, or some other person, to subscribe 
and make oath to such complaint, and file it. 

N. Dak. (1895) § 7889; Mont. Pen. C., § 1593*. 

8684. (4614.) Complainant must name witnesses. Subpoena. Every 
person making complaint charging the commission of a crime or public of- 
fense must inform the magistrate of all persons whom he believes to have any 
knowledge of its commission, and the magistrate, at the time of issuing the 
warrant, may issue subpoenas for such persons. requiring them to attend at « 
specified time and place as witnesses. 

N. Dak. (1895) § 7890; Mont. Pen. C., § 1594. 


CHAPTER 13. 
WARRANT OF ARREST. 


8688. (4615.) Issuance of warrant. Consent of county attorney. 
When a complaint, verified by oath or affirmation, is made before a magis- 
trate, charging the commission of a crime or public offense, he must, if satis- 
fied therefrom that the offense complained of has been committed, and that 
there is reasonable ground to believe that the accused committed it, issue a 
warrant for his arrest; but when the magistrate before whom the complaint 
is made is a justice of the peace, before issuing the warrant, the complaint, if 
made by any person other than the county attorney of the county, and other 
evidence taken by such magistrate relating to the offense charged, must be 
submitted to such county attorney, and he must examine inta the charge and 
enter either his approval or disapproval of the issuance of a warrant upon such 
complaint. If the county attorney disapproves, no warrant shall be issued, 
but if he approves the issuance of a warrant, such magistrate shall proceed 
accordingly ; provided, that in cases when it appears from statements of the — 
complaint or other written evidence submitted to the magistrate that the 
accused is likely to escape from the county before the approval of the county 
attorney can be had, as hereinbefore prescribed, a wzrrant may issue without 
the approval of the county attorney. No justice of the peace shall receive 
any fees or allowances whatever for any act done or services rendered in a 
criminal action or proceeding commenced or prosecuted in disregard of the 
provisions of this section. 


N. Dak. (1895) § 7891*. criminal proceedings upon the ground that the 
ee tenes’ s ere inne provisions of this section and § 8682 were not 
rate defined, § ; magistrates enu- complied with, th sed’ i 
eae ares. £5 wi the accused’s remedy being by 
Cited in : State v. Pay, 45 U. 411; 146 P. State, ex rel. Brown v. Third District Court, 


i : oe ‘ PHO (Bhs CRIBS Wiles Vek). 
A writ of prohibition will not issue to restrain i 


8689. (4616.) Warrant defined. Form. A warrant of arrest is an or- 
der in writing in the name of the state, signed by a magistrate, commanding 
the arrest of the defendant, and may be substantially in the following form 
State of Utah, county of 22. 
The state of Utah to any sheriff, constable, marshal, or policeman of said 

state, or of the county of 

Complaint on oath having been this day made before me, by A B, that the 
crime of (designating it) has been committed, and accusing C D thereof you 
are therefore commanded forthwith to arrest the above named C D, and bring 


SP ees Pe 


‘CRIMINAL PROCEDURE—WARRANT OF ARREST. 1653 


him before me at (naming the place), or in case of my absence or inability to 
act, before the nearest or most accessible magistrate in this county. 

Dated atte this’ so. GayRO i cntes OLE 

When necessary, the magistrate may insert therein a clause to the effect 
that, if the accused has fled from justice, the peace officer pursue him into any 
other county of this state and there arrest him. 

Cal. Pen. C., § 814*. 

8690. (4617.) Id. Requisites. The warrant must specify the name of 
the defendant, or, if it is unknown to the magistrate, the defendant may be 
designated therein by any name. It must also state the time of issuing it, and 
the county, city, or precinct where issued, and be signed by the magistrate 
with his name of office. 

Cal. Pen. C., § 815. 

8691. (4618.) Warrant directed to and executed by peace officer. The 

watrant must be directed to and executed by a peace officer. 

Cal. Pen. C., § 816. Peace officers enumerated, § 8679. — 
8692. (4619.) Id. Issued by supreme or district judge. Ifa warrant is 
issued by a justice of the supreme court, or judge of a district court, it may be 
directed generally to any sheriff, constable, marshal, or policeman in the 
state, and may be executed by any of those officers to whom it may be de- 
livered in any part of the state. 

Mont. Pen. C., § 1603; N. Dak. (1895) § 7896. Magistrates enumerated, § 8678. 

8693. (4620.) Id. Issued by justice of the peace. If a warrant is is- 
sued by any other magistrate, it may be directed generally to any sheriff, 
constable, marshal, or policeman in the county in which it is issued, and may 
be executed by such officer in any part of the state. 

Mont. Pen. C., § 1604; N. Dak. (1895) § 7897. 

8694. (4621.) Officer may call for aid in any county. An officer pursu- 
ing a person for whom he has a warrant, into another county than the one in 
which he holds office, may, in the county where he finds such person, call for 
assistance, and command aid, and exercise authority as if in his own county. 


Mont. Pen. C., § 1605; N. Dak. (1895) § 7898. Authority of person assisting, § 8564. 
5 eee may command assistance, §§ 8004, 5 Arrest, by whom and how made, §§ 8712- 
564, 8591. 731. 


8695. (4622.) Return of prisoner if offense a felony. If the offense 
charged is a felony, the officer making the arrest must take the defendant be- 
fore the magistrate who issued the warrant, or some other magistrate of the 
same county. 


Mont. Pen. C., § 1606; N. Dak. (1895) § 7899; Arrest, general provisions, §§ 8712-8731, and 
@al, Pen. C.,-§=821. notes. 


8696. (4623.) Id. If offense a misdemeanor not triable by justice. If 
the offense charged in the warrant is a misdemeanor not within the jurisdic- 
tion of the magistrate who issued it to try and punish upon conviction, and 
the defendant is arrested in another county, the officer must, upon being re- 
quired by the defendant, take him before a magistrate in that county, who 
must admit the defendant to bail and take bail from him accordingly. 


GalPen: G,, §1822%. Rights to admission to bail, Con. art. 1, secs. 
Bail, qualifications of sureties, etc., §§ 9243- 8, 
9270. 


8697. (4624.) Procedure when bail taken. On taking the bail, the 
magistrate must certify that fact on the warrant, and deliver the warrant and 
undertaking of bail to the officer having charge of the defendant. The officer 
must then discharge the defendant from arrest, and must, without delay, de- 
liver the warrant and undertaking to the clerk of the court at which the de- 
fendant shall be required to appear. 

Cal. Pen. C., § 823. 

8698. (4625.) Return and bail if offense triable by justice. If the of- 
fense charged in the warrant be within the jurisdiction of the magistrate who 
issued it to try and punish upon conviction, and the defendant be arrested in 
another county, the officer must, upon being required so to do by the defend- 
ant, take him before the most convenient magistrate in that or any adjoining 
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county, who must admit the defendant to bail, and take bail from him accord- 
ingly, naming therein a time, not exceeding twenty days nor less than one day 
for each twenty miles from the place of taking it to the place of the magis- 
trate’s office who issued the warrant, for the defendant to appear. 


Bail, §§ 9247-9266. 
Complaint, arrest, and trial before justice, §§ 9419, 9454. 


8699. (4626.) Id. Procedure by magistrate. On taking the bail, the 
magistrate and officer must proceed as directed in § 8697, except that the war- 
rant and undertaking must be delivered by the latter to the magistrate before 
whom the defendant shall be required to appear. 

Cal. Pen. C., § 823*. 

8700. (4627.) Disposition of defendant if bail not given. If, on the ad- 
mission of the defendant to bail, the bail is not forthwith given, the officer 
must take the defendant before the magistrate who issued the warrant, or, in 
case of his absence or inability to act, before the nearest or most accessible 
magistrate in the same county, and must, at the same time, deliver to the 
magistrate the warrant with his return thereon indorsed and subscribed by 
him. 

Cal. Pen. C., § 824. 

8701. (4628.) Defendant to be taken before magistrate without delay. 

The defendant must in all cases be taken before the magistrate without un- 


necessary delay. 
Cal. Pen. C., § 825*. Failure to take arrested person before magis- 
Accused entitled to a speedy and public trial, trate a misdemeanor, § 7999. 

Con. art. 1, sec. 12. 


8702. (4629.) Papers to be sent to magistrate acting. If the defendant 
is brought before a magistrate other than the one who issued the warrant, 
the complaint, and depositions, if any, on which the warrant shall have been 
issued, must be sent to that magistrate. 

Cal. Pen. C., § 826*. 

8703. (4630.) When warrant issued in county where defendant found. 
When a complaint is made before a magistrate of the commission of a public 
offense triable in another county of this state, but showing that the defendant 


is in the county where the complaint is made, the same proceedings must be_ 


had as prescribed in this chapter, except that the warrant must require the 
defendant to be taken before the nearest or most accessible magistrate of the 
county in which the offense is triable, and the complaint, with the depositions, 
if any, of the witnesses who may have been produced, must be delivered by 
the magistrate to the officer to whom the warrant is delivered. 


Cal. Ben. C., § 827*. 
Offense committed in more than one county or near boundary, § 8648. 


8704. (4631.) Id. Delivery of defendant and papers. Bail. The of- 
ficer who executes the warrant must take the defendant before the nearest or 
most accessible magistrate of the county in which the offense shall be triable, 
and must deliver to him the complaint, and the depositions, if any, and the 
warrant with his return indorsed thereon, and the magistrate must then pro- 
ceed in the same manner as upon a warrant issued by himself. 


Cal. Pen. C., § 828%. ; 
Bail, qualifications of sureties, etc., §$ 9243-9878. 


8705. (4632.) Id. Bail. Procedure. If the offense charged in the war- 
rant, issued pursuant to § 8703, is a misdemeanor, the officer must, upon be- 
ing required by the defendant, take him before a magistrate of the county in 
which the warrant was issued, who, unless he have jurisdiction to try the de- 
fendant, must proceed as provided in chap. 16 of this title. 

Cal. Pen. C., § 829*. 


8706. (4633.) Conveyance through other counties not an escape. An 
officer who has arrested a defendant on a criminal charge in any county may 
carry such prisoner through such parts of any county or counties as shall be 
in the ordinary route of travel, from the place where the prisoner shall have 
been arrested to the place where he is to be conveyed and delivered, under the 
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process by which the arrest shall have been made, and such conveyance shall 
not be deemed an escape. 
Mont. Pen. ©., § 1616; N. Dak. (1895) § 7909. 

: 8707. (4634.) Officer in charge of prisoner not liable to civil arrest. As- 
sistance. While passing through such other county or counties, the officers 
having the prisoner in their charge shall not be liable to arrest on civil proc- 
ess; and they have like power to require any citizen to aid in securing such 
prisoner and to retake him if he escapes, as if they were within their own 
county ; and a refusal or neglect to render such aid shall be an offense in the 
same manner as if they were officers of the county where such aid shall be 
required. 

Mont. Pen. C., § 1617; N. Dak. (1895) § 7910. 


CHAPTER 14. 
ARREST, BY WHOM AND HOW MADE. 


8712. (4635.) Arrest defined. May be made by any person. An arrest 
is taking a person into custody in a case and in the manner authorized by 


law. An arrest may be made by a peace officer or by a private person. 


Cal. Pen. C., § 834. 
8713. 


(4636.) Arrest, how made. 


Peace officers enumerated, § 8679. 


No unnecessary restraint. An arrest 


is made by an actual restraint of the person of the defendant, or by his sub- 
mission to the custody of an officer. The defendant must not be subjected to 
any more restraint than is necessary for his arrest and detention. 


Caiz Pen: G., § 8365. 
Warrant of arrest, §§ 8688-8707. 


8714. 


(4637.) When officer may arrest with or without warrant. 


Persons arrested not to be treated with un- 
necessary rigor, Con. art. 1, sec. 9 
A 


peace officer may make an arrest in obedience to a warrant delivered to him, 
or may, without a warrant, arrest a person: 

1. Fora public offense committed or attempted in his presence; 

2. When a person arrested has committed a felony, although not in his 


presence; 


3. When a felony has in fact been committed, and he has reasonable 
cause for believing the person arrested to have committed it; 
4. Ona charge, made upon a reasonable cause, of the commission of a 


felony by the party arrested; 


5. At night, when there is reasonable cause to believe that he has com- 


mitted a felony. 


Cal. Pen. C., § 836. 

To prove that a constable had reasonable 
cause for believing defendant guilty, evidence 
of the contents of a telegram known to have 
been placed in the vest pocket of the constable, 
but not searched for in his clothing after his 
decease, was properly admitted. 

People v. Coughlin, 13 U. 58; 44 P. 94. 

Whether an officer was authorized to make an 
arrest, and the arrest was lawful or unlawful, 
is a question of law for the court, though the 
facts are in dispute; in which case the court 
should charge the jury in specific terms un- 
der what particular state of facts the arrest 
was lawful or otherwise. 

State v. Anselmo, 46 U. 1387; 148 P. 1071. 

Where accused’s assailant claimed that he 
was cut in the shoulder by the accused in a 
brawl, and later pointed out accused to an of- 
ficer; and while attempting to escape from the 
officer, accused killed the officer; held, where 
accused assailant did not testify at the trial, it 


8715. 


(4638.) When private person may arrest. 
A private person may arrest another: 


cannot be inferred in support of the legality 
of the arrest, that accused had committed fel- 
ony in cutting his assailant, or that the officer 
was arresting him for violating a municipal 
Bene for carrying concealed weapons. 

That accused was illegally arrested will not 
justify him in taking the life of the arresting 
officer, unless it reasonably appears that he 
was in actual danger of life or peril, other 
than mere danger from illegal arrest. 

Id. 

Where officers who had reasonable grounds 
to believe that a felony was being committed 
in a cabin broke open the door in the night to 
arrest defendant, defendant was not justified in 
attempting to kill one of the officers, even 
though the arrest was unlawful, because they 
did not first demand admittance and explain 
their purpose. 

State v. Williams, 49 U. 320; 163 P. 1104. 


Railroad conductor. 


1. For a public offense committed or attempted in his presence ; 
2. When the person arrested has committed a felony, although not in his 


presence ; 


i 
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3. When a felony has been in fact committed and he has reasonable 
cause for believing the person arrested to have committed it; 

4. A conductor or other person having charge of any railway train in 
this state shall have power to arrest without a warrant any person disturbing 
the peace of a traveler, or committing any offense against the laws of the 
state while traveling with or upon the train of which he is in charge. 


Gal. Pen. CS5..§ 837*: 

A felony having been committed, it was law- 
ful for an officer out of his state, an officer out 
of his county, and two private citizens to at- 
tempt the arrest of the defendant. 

People v. Coughlin, 13 U. 58; 44 PB. 94. 

The provisions of this section and § 8043 are 
sufficient warrant for the members of a sher- 


sons who committed the crime using sufficient 
force to accomplish the capture. 

State v. Morgan, 22 U. 162; 61 P. 527. 

Where defendant entered street car for the 
purpose of robbery and covered deceased and 
another with a gun, and defendant was told 
to put up his hands, he was in effect placed 
under arrest. 


iff’s posse, although citizens and non-residents State v. Shockley, 29 U. 25; 80 P. 865. 


of the county, to follow and capture the per- 

8716. (4639.) Magistrate may orally order arrest. A magistrate may 
orally order a peace officer or private person to arrest any one committing or 
attempting to commit a public offense in the presence of such magistrate. 

Cal. Pen. C., § 838. Assault in presence of magistrate, § 8579. 

8717. (4640.) Person arresting may summon assistance. Any person 
making an arrest may orally summon as many persons as he deems necessary 
to aid him therein. 


Gals Pen: C:,)°§ 839. 
Officer may command assistance, §§ 8004, 8564, 8718, 8694. 


8718. (4641.) Arrest by day or by night. If the offense charged is a 
felony, the arrest may be made on any day, and at any time of the day or 
night. Ifit is a misdemeanor, the arrest cannot be made at night, unless upon 
the direction of the magistrate indorsed upon the warrant, or unless the of- 
fense is committed in the presence of the person making the arrest. 

Cal. Pen. C., § 840*. 


8719. (4642.) Manner of making arrest. The person making the ar- 
rest must inform the person to be arrested of the intention to arrest him, of 
the cause of the arrest, and the authority to make it,.except when the person 
to be arrested is actually engaged in the commission of or an attempt to com- 
mit an offense, or is pursued immediately after its commission, or after an 
escape. 


Cal. Pen. C., § 841. 
It was not necessary that intention of arrest. 
should be conveyed to defendant, since he was 


8720. (4643.) Warrant must be shown if required. If the person 
making the arrest is acting under the authority of a warrant, he must show 
the warrant, if required. 

Cal. Pen. C., § 842. 

8721. (4644.) Force, when arresting under warrant. When the arrest 
is being made by an officer under the authority of a warrant, after information 
of the intention to make the arrest, if the person to be arrested either flees 
or forcibly resists, the officer may use all necessary means to effect the ar- 


rest. 
Cal. Pen. C., § 848. 


8722. (4645.) Door or window may be broken, when. To make an ar- 
rest, a private person, if the offense is a felony, and in all cases a peace officer, 
may break open the door or window of the building in which the person to be 
arrested is, or in which they have reasonable grounds for believing him to be, 

‘after having demanded admittance and explained the purpose for which ad- 
mittance is desired. . 


first seen in the act of committing a crime. 
People v. Coughlin, 13 U. 58; 44 P. 94. 
See State v. Shockley, 29 U. 25; 80 P. 865. 


Cals Pen; C578 844. 

Door or window may be broken in retaking 
an escape, § 8738. 

The private household goods of a criminal 
cannot be deemed to be affected by the crimes 
and misconduct of the owner, and such prop- 


erty cannot be destroyed or taken, except by 
due process of law. 

Conway v. Clinton, 1 U. 215. 

One is not justified in attempting to kill an 
officer, even though he did not make demand or 
explain his purpose. 

State v. Williams, 49 U. 320; 163 P. 1104. 


8723. (4646.) Id. For purpose of exit. ‘Any person who shall have 
lawfully entered a house for the purpose of making an arrest may break open 
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the door or window thereof if detained therein, when necessary for the pur- 
pose of liberating himself, and an officer may do the same, when necessary for 
the purpose of liberating a person who, acting in his aid, lawfully entered for 
the purpose of making an arrest, and is detained therein. 

Cal. Pen. C., § 845. 

8724. (4647.) Weapons to be taken from person. Delivery. Any per- 
son making an arrest may take from the person arrested all offensive weapons 
which he may have about his person, and must deliver them to the magistrate 
before whom he shall be taken. 


Cal. Pen. C., § 846. Receipt for é 
, property taken from person ar- 
Person may be searched, § 9387. rested, § 9414, and pote: s 


8725. (4648.) Private person must deliver prisoner immediately. A 
private person who shall have arrested another for the commission of a public 
offense must, without unnecessary delay, take the person arrested before a 
magistrate, or deliver him to a peace officer. 

Cal. Pen. C., § 847. 

8726. (4649.) Officer arresting with warrant must proceed lawfully. 
An officer making an arrest in obedience to a warrant must proceed with the 
person arrested as commanded by the warrant, or as provided by law. 

Cal. Pen. C., § 848. 

8727. (4650.) Arrest without warrant. Delivery of prisoner. Com- 
plaint. When an arrest shall be made without a warrant by a peace officer or 
private person, the person arrested must, without unnecessary delay, be taken 
to the nearest or most accessible magistrate in the county in which the arrest 
is made, and a complaint, stating the charge against the person, must be made 
before such magistrate. A conductor or other person who shall have made an 
arrest as provided in sub. 4 of § 8715 shall, without unnecessary delay, take 
the person so arrested before any accessible magistrate or deliver him to a 
peace officer; and a complaint, stating the charge against the person, must be 
made before such magistrate; and the magistrate before whom such charge 
shall be made, if the offense is triable by him, shall have full jurisdiction over 
said offense and the defendant, to try and determine said offense. If he have 
not jurisdiction to try the defendant for the offense charged, he must proceed 
as provided in chap. 16 of this title. 


Cal; Pen. GC., §5849*: Failure to take person arrested before magis- 
Taken before magistrate, §§ 8695-8701. trate without delay a misdemeanor, § 7999. 


8728. (4651.) Service of warrant by telegraph or telephone. Procedure. 
Any magistrate may, by an indorsement upon a warrant of arrest, authorize 
the service thereof by telegraph or telephone, and thereafter a telegraphic or 
telephonic copy of such warrant may be sent by telegraph or telephone to one 
or more peace officers, and such copy is as effectual in the hands of any officer, 
and he must proceed in the same manner under it, as though he held an orig- 


inal warrant issued by the magistrate making the indorsement. 
ny 07 apes 


Cal. Pen. C., § 850*. Summons, writs, etc., may be sent by tele- 


Notices, checks, etc., may be sent by tele- graph or telephone, § 7009. 
graph or telephone, §§ 6117-6119. eee or forged message, etc., §§ 8274, 8403- 
Da 


8729. (4652.) Id. Certification and return. Every officer causing tele- 
graphic or telephonic copies of warrants to be sent must certify as correct, 
and file in the telegraph or telephone office from which such copies are sent, 
a copy of the warrant and indorsement thereon, and must return the original 
with a statement of his action thereunder. | Am’d ’07, p. 29. 

Cal. Pen. C., § 851*. 

8730. (4653.) Officer may direct arrest by telegraph or telephone. In 
all cases when by law a peace officer may arrest a person without a warrant, 
or having a warrant for the arrest of a person accused of a public offense, and 
such person may otherwise escape from the state, such officer may by tele- 
graph or telephone direct any sheriff, constable, marshal, or policeman in this 
state to arrest such person, and designate the accused in said order by name 


or description, or both. Am’d ’07, p. 29. 
N. Dak. (1895) § 7939*. 
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8731. (4654.) Id. Arrest and detention of prisoner. The order may be 
directed generally to any of such officers, and executed by the officer receiving 
it. The officer executing any such order shall take into his custody the person 
designated therein, and detain him upon such order for such length of time as 
shall be necessary for the officer directing the arrest to reach the place of de- 
tention by the ordinary means and course of travel, or until sooner demanded 
by an officer having a warrant for the arrest of such person, but in no case 
shall the officer arresting such person upon such order detain him longer than 
the time hereinbefore mentioned. 


N. Dak. (1895) § 7940. Disposition of person arrested, §§ 8695-8707. 


CHAPTER 15. 
RETAKING AFTER ESCAPE OR RESCUE. 


8732. (4655.) Pursuit and rearrest. If a person arrested escapes or is 
rescued, the person from whose custody he shall have escaped or shall have 
been rescued may immediately pursue and retake him at any time and in any 
place within the state. 


Cal. Pen. C., § 854. Rescues, §§ 7964, 7965. 
Escapes, §§ 7967-7971. Justifiable homicide in retaking felon, § 8031. 
8733. (4656.) Id. May break door or window. To retake the person 


escaping or rescued, the person pursuing may break open an outer or inner 
door or window of a dwelling-house or other building, if, after notice of his 
intention, he is refused admittance. 


Cal: Pen. C., § 856. 
Door or window may be broken in making arrest, when, § 8722. 


CHAPTER 16. 
PRELIMINARY EXAMINATION. 


8737. (4657.) Magistrate to inform prisoner of his rights. When the 
defendant shall be brought before the magistrate upon an arrest, either with 
or without a warrant, on a charge of having committed a public offense, the 
magistrate must immediately inform him of the charge against him, and of his 
right to the aid of counsel in every stage of the proceedings. 


Cal. Pen. C., § 858. 

Rights of accused person, Con. art. 1, secs. 
7-12, and notes; § 8553, and note. 

District attorney may attend, § 5762. 

Preliminary examination may be waived, 
Con. art. 1, sec. 13; § 8549, and note. 

What complaint must state, § 8680. 

Ee net. examination of corporation, § 


Information to be filed, § 8779, and note. 

The right of the accused to a preliminary 
examination on the charge stated in the com- 
plaint is a substantial one. 

State v. Pay, 45 U. 411; 146 P. 300. 


_Where the information charged an offense 
different from that stated in the complaint on 
which accused had a preliminary examination, 
the accused may, before pleading to the merits, 
mare to quash the information on that ground. 


A verified complaint is essential to a prelim- 


inary examination, and the preliminary exam- - 


ination, unless waived, is a _ prerequisite fo 
prosecution by information. 
State v. Sheffield, 45 U. 426; 146 P. 306. 


8738. (4658.) Time to procure counsel allowed. Message to counsel. 


The magistrate must also allow the defendant a reasonable time to send for 


counsel, and postpone the examination for that purpose, and must, upon the 
request of the defendant, require a peace officer to take a message to any 
counsel in the precinct or the city the defendant may name. The officer must 
without delay and without fee, perform that duty. 
Cal. Pen. C.; § 859. Right to counsel, Con. art. 1, sec. 12. 

8739. (4659.) Examination to he proceeded with. At the time set for 
the hearing, the magistrate before whom the accused is brought must, unless 
a change of place of trial is had under the provisions of the next succeeding 


section, immediately after the appearance of counsel, or, if none appears, af- _ 
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ter waiting a reasonable time therefor, if the accused requires the aid of coun- 


sel, proceed to examine the case. 
N. Dak. (1895) § 7952. 
Waiver of preliminary examination with consent of state, Con. art. 1, sec. 18; § 8549. 


8740. (4660.) Change of place of trial. Affidavit. Transfer. When- 
ever a person accused of a public offense is brought before a justice of the 
peace for examination and, at any time before such examination is com- 
menced, he files with such justice his affidavit stating that by reason of the 
bias or prejudice of said justice he believes he cannot have a fair and impartial 
examination before him, such justice must transfer said action, and all the pa- 
pers therein, including a certified copy of his docket entries, to another justice 
of the same county ; provided, that unless the parties agree upon the justice to 
whom said action shall be transferred, it shall be sent to the nearest justice of 
the county, but no more than one change of the place of examination under 
this section shall be had in an action. 


N. Dak. (1895) § 79538. 
Change of place of trial in justices’ courts, §§ 9427-9429. 


8741. (4661.) Limitation on postponement, unless by consent. The ex- 
amination must be completed at one session, unless the magistrate, for good 
cause shown, postpone it. The postponement shall be for not more than four 
days at each time, nor more than twelve days in all, unless by consent or on 
motion of the defendant. 

Cal. Pen. C:, § 861*. 

8742. (4662.) Id. Defendant to give bail or be committed. If a post- 
ponement is had, the magistrate must commit the defendant for examination, 
admit him to bail, or discharge him from custody upon the deposit of money, 
as provided in this code, as security for his appearance at the time to which 


the examination is postponed. 
Cal. Pen. C., § 862. Bail, §§ 8704, 8705, 9243-9270. 


8743. (4663.) Form of commitment for examination. The commitment 
for examination shall be made by an indorsement, signed by the magistrate 
on the warrant of arrest, to the following effect: “The within named A B, 
having been brought before me under this warrant, is committed for exam- 
ination to the sheriff of —..... .’ If the sheriff be not present, the defendant 
may be committed to the custody of any peace officer. 


Cal. Pen. C., § 863. 
County attorney to report to district attorney, § 5768. 


8744. (4664.) Magistrate must issue subpoenas. The magistrate must 
issue subpoenas, subscribed by him, for witnesses within the state, required 
either by the prosecution or the defense. 


Cal. Pen. C., § 864*. 
Accused entitled to compulsory process for witnesses, Con. art. 1, sec. 12. 


8745. (4665.) Procedure on preliminary examination. At the exam- 
ination, the magistrate must first read to the defendant the complaint and the 
depositions of the witnesses examined or making the complaint, if depositions 
were taken. 


Cal. Pen. C., § 864*. crime charged in the complaint, or one included 
A criminal prosecution must be begun by a_ therein. 
complaint, and accused can only be held for State v. Pay, 45 U. 411; 146 P. 300. 


trial after preliminary examination for the 
8746. (4666.) Id. Examination of witnesses in presence of defendant. 
The witnesses must be examined in the presence of the defendant, and may be 


cross-examined in his behalf. 


Cal. Pen. C., § 865. 
Accused entitled to be confronted by witnesses, Con. art. 1, sec. 12; § 8553. 


8747. (4667.) Id. Examination of defendant’s witnesses. When the 
examination of witnesses on the part of the state shall have closed, any wit- 
nesses the defendant may produce may be sworn and examined. 

Cal, Pen. ‘C., § 866. 

8748. (4668.) Id. Exclusion of witnesses. Keeping separate. While 
a witness shall be under examination, the magistrate may exclude all wit- 
nesses who have not been examined. He may also cause the witnesses to be 


tN, 
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kept separate, and to be prevented from conversing with each other until 


they shall have all been examined. 
Cal. Pen. C., § 867. 


8749. (4669.) Id. Exclusion of spectators, etc., on request. The mag- 
istrate must also, upon the request of the defendant, exclude from the exam- 
ination every person except his clerk, the prosecutor and his counsel, the a 
torney-general, the county attorney, the defendant and his counsel, and the 


officer having the defendant in custody. 


Cal. Pen. C., § 868. ‘ 
Exclusion of spectators, etc., in certain cases, § 1801. 


8750. (4670.) When testimony reduced to writing. Form of deposition. 
The testimony of each witness in cases of homicide must be reduced to writ- 
ing as a deposition, by the magistrate, or under his direction; and in other 
cases upon the demand of the prosecuting attorney. The magistrate before 
whom the examination shall be had may, with the consent of the county attor- 
ney, order the testimony and proceedings to be taken down in shorthand, in 
all examinations herein mentioned, and for that purpose he may appoint a 
stenographer. The deposition or testimony of the witness must be authenti- 
cated in the following form: : 

1. It must state the name of the witness, his place of residence, and his 
business or profession ; i 
| 2. It must contain the questions put to the witness, and his answers 
thereto, each answer being distinctly read to him as it is taken down, and 
being corrected or added to until it conforms to what he declares is the truth; 
except that in cases where the testimony shall be taken down in shorthand, 
the answer or answers of the witness need not be read to him; 

3. Ifa question put is objected to on either side and overruled, or the 
witness declines answering it, that fact, with the ground on which the ques- 
tion shall have been overruled or the answer declined, must be stated; : 

4. The deposition must be signed by the witness, or if he refuses to sign 
it, his reason for refusing must be stated in writing as he gives it, except that 
in cases where the deposition shall be taken down in shorthand, it need not be 
signed by the witness; 

5. It must be signed and certified by the magistrate when reduced to 
writing by him, or under his direction, and when taken down in shorthand, the 
transcript of the stenographer appointed as aforesaid, when written out in 
longhand, and certified as being a correct statement of such testimony and 
proceedings in the case, shall be prima facie a correct statement of such testi- 
mony and proceedings. The stenographer shall, if the defendant is held to 
answer the charge, within ten days after the close of such examination, tran- 
scribe his said shorthand notes into longhand, and certify and file the same 
with the clerk of the district court of the county in which the defendant shall 
have been examined, and shall in all cases file his original notes with said 
clerk. The stenographer’s fees shall be paid out of the treasury of the county. 


Exclusion of witnesses and others, § 1801. 


Calmren nC... 8 860". 


Testimony upon preliminary examination 
may be used on trial, when, § 8553. 


A Testimony of witness taken in writing, § 
767. 


Failure of reporter to file transcript does not 
prevent defendant from being brought to trial 
where defendant did not claim that he was 
prejudiced thereby, and did not ask for a con- 
tinuance in order to secure same. 

IPeoplesyv. bhiede i Ws 2413939 Pe soy at. 
firmed 159 U. S. 510. 


The provisions of this section do not make 
the transcript evidence per se, or make the 
trial depend upon its having been filed. 

State v. Morgan, 27 U. 108; 74 P. 526. 


A certificate ‘‘that the above and foregoing 
is a full, true, and correct transcript of all 
the proceedings therein,’’ is detective, but may 
be amended at the trial. 

State v. Vance, 38 U. 1; 110 P. 4384. 


The provision fixing time of filing the notes 
is directory, in the absence of a claim of preju- 
dice, and original notes may be filed at the 


time of the trial, and the transcript of the 
testimony. of an absent witness admitted. 


Where a magistrate, who holds a person to 


answer a complaint charging him with a fel- ~ 


ony, files a transcript of his proceedings in 
the district court, such court has jurisdiction 
until a motion to quash the information is sus- 
tained, although accused had no preliminary 
examination, or did not have one in compliance 
with the statute. 

State v. Gustaldi, 41 U. 63; 123 P. 897. 


Where accused, with consent of the state, 


waived the preliminary examination, he must . 


be held to have waived the necessity of the 
magistrate’s hearing any testimony. 
State v. Mewhinney, 43 U. 135; 134 P. 632. 


A transcript is admissible where the certifi- 
cate was to the effect that it was transcribed 
in long hand while, in fact, it was transcribed 
in typewriting, and the testimony of a witness 
who, at the time of the trial, was out of the 
state, is admissible, as opportunity was given 
for cross-examination at the hearing. 

State v. Hillstrom, 46 U. 341; 150 P. 985,. 


Be 
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8751. (4671.) Custody and disposition of depositions, etc. The magis- 
trate or his clerk must keep the depositions taken, and exhibits admitted as 
evidence on the examination, until they shall be returned to the proper court; 
and must not permit them to be examined or copied by any person except a 
judge of a court having jurisdiction of the offense, or authorized to issue writs 
of habeas corpus, the attorney-general, county attorney, or other prosecuting 


attorney, and the defendant and his counsel. 
Cale Pen C5. § 870. % 


8752. (4672.) Id. Violation of preceding section a crime. [Every vio- 


lation of the next preceding section is punishable as a misdemeanor. 
N. Dak. (1895) § 7963. 


8753. (4673.) Defendant discharged for want of probable cause. If, 
after hearing the proofs, it appears that either no public offense has been com- 
mitted, or that there is not sufficient cause to believe the defendant guilty of 
a public offense, the magistrate must order the defendant to be discharged, 
by an indorsement on the warrant or the complaint, signed by him, to the 
following effect: “There being no sufficient cause to believe the within 


named A B guilty of the offense within mentioned, I order him discharged.” 
Cal. Pen. C., § 87i. 


8754. (4674.) Id. When costs taxed against complainant. If the de- 
fendant on a preliminary examination for a public offense is discharged as 
provided in the next preceding section, and if the magistrate finds that the 
prosecution was malicious or without probable cause, he shall enter such judg- 
ment on his docket and tax the costs against the complaining witness, which 
shall be enforced as judgments for costs in criminal cases, and execution may 


issue therefor. 
N. Dak. (1895) § 7965. 


8755. (4675.) When defendant held to answer. Order. If, however, it 
appear from the examination that a public offense has been committed, and 
that there is sufficient cause to believe the defendant guilty thereof, the mag- 
istrate must indorse on the complaint an order, signed by him, to the follow- 
ing effect: “It appearing to me that the offense in the within complaint men- 
tioned (or any offense, according to the fact, stating generally the nature . 
thereof) has been committed, and that there is sufficient cause to believe the 
within named A B guilty thereof, I order that he be held to answer to the 


same.” 


@aiz Pen. C.,. § 8i2t. accused is held is entered upon the magis-_ 


Form of commitment, § 8760. . 

Magistrate to return papers to district court, 
§ 8768. 

Magistrate to furnish list of witnesses, etc., 
§ 8768. 

Names of witnesses to be indorsed on infor- 
mation, § 8782; and on indictment, § 8820. 

Sec. 4886, C. L. 1888, requiring the justice to 
indorse on the deposition an order, etc., is di- 


trate’s docket and certified to the court. 

Statety. Crook,e16) Win gies bl oe roga 

An information will not be set aside because 
of mistakes of magistrate in describing the of- 
fense, or even in characterizing it, when it ap- 
pears that the conduct, acts, and motives de- 
scribed in the information as the offense were 
investigated by the magistrate and commit- 
ment made thereon. 


rectory, and it is sufficiently complied with 
when the order specifying the offense for which 


8756. (4676.) Id. Order when offense not bailable. If the offense is 
not bailable, the following words, or words to the same effect, must be added 
to the indorsement: “And that he is hereby committed to the sheriff of the 


State v. McKee, 17 U. 370; 538 P. 733. 


OTE VOL ieee. 2: “d 
Cal. Pen. C., § 873. . 
8757. (4677.) Id. Order when bail has been taken. If the offense is 


bailable, and bail is taken by the magistrate, the following words must be 
added to the aforementioned indorsement: “And I have admitted him to 
bail to answer by the undertaking hereto annexed.” 

8758. (4678.) Id. Order when offense bailable. If the offense is bail- 
able, and the defendant is admitted to bail, but bail shall not have been given, 
the following words must be added to the order indorsed on the complaint: 


“And that he is admitted to bail in the sum of ............... dollars, and is committed 
to the sheriff of the county of ..z......... until he gives such bail, or is legally dis- | 
charged.” 

Cale Pena C:,:§ Bail generally, §§ 9243-9270. 


875*. 
Bail on arrest, §§ 8704, 8705. 


8759. (4679.) Commitment to be delivered with defendant. If the mag- 
istrate orders the defendant to be committed, he must make out a commit- 
ment, signed by himself, with his name of office, and deliver it, with the de- 
fendant, to the officer to whom he is committed, or, if that officer is not pres- 
ent, to the peace officer, who must immediately deliver the defendant into the 
proper custody, together with the commitment. 


Cal? Pen. GC., 8 876. 2 
Indorsement to be made on the complaint by the magistrate, § 8755. 


8760. (4680.) Id. Form of. The commitment must be to the follow- 

ing effect: 
State/olr Utah, county oft =a 
The state of Utah to the sheriff of the county of —...... 

An order having been this day made by me that A B be held to answer 
upon a charge of (stating briefly the nature of the offense, and giving as near 
as may be the time when and the place where the same was committed), you 
are commanded to receive him into your custody and detain him until he is 
legally discharged. 

Dacedsatet = Prellis ieee day, Le Fol eae 

Cal. Pen. C., § 877. is 

8761. (4681.) Witnesses may ke required to give bonds. On holding 
the defendant to answer, the magistrate may take from each of the material 
witnesses examined before him on the part of the state a written undertaking, 
without surety, to the effect that he will appear and testify at the court to 
which the complaint and depositions are to be sent, or that he will forfeit the 
sum of $200. 


Cal. Pen. C., § 878* - 
Witness may be required to give bond to appear at preliminary examination, § 8766. 


8762. (4682.) Id. Sureties may be required. When the magistrate ora 
judge of the court in which the action is pending shall be satisfied, by proof on 
oath, that there is reason to believe that any such witness will not appear and 
testify unless security is required, he may order the witness to enter into a 
written undertaking, with sureties, in such sum as he may deem proper, for 
. his appearance as specified in the next preceding section. 

Oni 12st Ch, ae eee 

8763. (4683.) Id. When witness is a minor. When a minor is a ma- 
terial witness, any other person may be allowed to give an undertaknig for 
the appearance of such witness; or the magistrate may, in his discretion, take 
the undertaking of such minor in a sum not exceeding $50, which shall be valid 
and binding in law, notwithstanding the disability of minority. 

Mont. Pen. C., § 1690*. 

8764. (4684.) Id. Commitment for failure to give. If a witness, re- 
quired to enter into an undertaking to appear and testify, either with or with- 
out sureties, refuses compliance with the order for that purpose, the magis- 
trate must commit him to prison until he complies or is legally discharged. 

Calne Pens 1Cis, SaueSei « 

8765. (4685.) Id. Examination of witness unable to give bond. When, 
however, it shall satisfactorily appear, by examination on oath of the witness, 
or any other person, that the witness is unable to procure sureties, he may be 
forthwith conditionally examined on behalf of the state. Such examination 
must be by question and answer, in the presence of the defendant, or after 
notice to him, if on bail, and conducted in the same manner as the examination 
before a committing magistrate is required by this code to be conducted, and 
the witness must thereupon be discharged; but this section shall not apply to 
an accomplice in the commission of the offense charged. 


Cal. Pen. C., § 882. Magistrate may take depositi i 

Use of such testimony, § 8553. in the first iheta non § 8682, Rte 
_ Testimony of witness may be taken in writ- _ When testimony reduced to writing on pre- 
ing in any case; use as evidence, § 8767. liminary examination, § 8750. 


8766. (4685x.) May require witness to give bond to appear at prelimi- 
nary examination. Whenever a crime has been committed, a magistrate hav- 


ing jurisdiction of the same may, on proof that there is reason to believe that 


é 
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any of the material witnesses will not appear at the preliminary examination 


unless security is required, or on the recommendation of the county attorney 


or other attorney for the state, order said witness to enter into a written un- 
dertaking with sureties, in any sum he may deem proper, for their appearance 
at said preliminary examination. 107,° pz 196. 


: 8767. (4685x1.) Id. Testimony of witnesses taken in writing; use as 
evidence. Upon application from the county attorney or other attorney for 
the state, and upon notice to the defendant, the testimony of witnesses may 
be taken in writing before the magistrate having jurisdiction of said crime, 


and said testimony, when signed by the witness and certified by the magis- 


trate, or a transcript of said testimony, if taken in shorthand, certified by the 
stenographer who took the testimony, shall be prima facie a correct state- 
ment of such testimony, and shall be used at the preliminary examination of 
said defendant or at the trial of said defendant, or both, with the same force 
and effect as though said witnesses were present in court and testifying; 
provided, however, that it be satisfactorily shown to the court that the wit- 
ness is dead or insane, or cannot with due diligence be found within the state. 
107, Spal OGs 


Magistrate may examine witnesses and take admissible, even though the defendant does 


depositions at time complaint is made, § 8682. 
Testimony of witnesses at preliminary hear- 
ing, § 8553, and note. 
Where a deputy sheriff calls at a home of a 


not have an opportunity to cross-examine the 
witness in the presence of the jury. 
State vs. Hillstrom, 46 WU. 341; 150 BP. 985. 
Where it is shown that the witness is out 


of the state, it is not necessary to show any 
special effort to find him in the state. 
State v. De Pretto, 48 U. 249; 155 P. 336. 


8768. (4686.) After preliminary examination, magistrate must make 
full return of proceedings to the district court. Penalty for failure. When 
the magistrate shall have discharged the defendant or shall have held him 
to answer, he must, within fifteen days from the date of his decision, re- 
turn to the clerk of the court at which the defendant is required to appear, 
the warrant, if any; the complaint, the depositions, if any; a list of the names 
and the postoffice addresses of all witnesses for the state, if he can ascertain 
them; and all undertakings of bail and for the appearance of witnesses taken 
by him, together with a certified copy of the record of the proceedings, as 
it appears on his docket. Failure of the magistrate to make such return as 
herein provided, and within the time herein stated, shall be deemed a con- 
tempt of the court before which the defendant is required to appear, for 
which the magistrate shall be fined by said court not less than $10 and not 
more than $100. Am/’d 715, p. 200. 

Cal. Pen. C., § 883* 

8769. (4687.) When defendant a convict. Examination in prison. 
When the defendant is a convict in the state prison, or a prisoner in a county 
jail, the examination may be held in the office of the prison or jail. In such 
cases the commitment shall be directed to the warden of the prison or to the 
keeper of the jail. ; 


witness several times, but does not find him, 
and the witness is out of the state at the time 
of the trial, the transcript of his evidence is 


CHAPTER 17. 
PROSECUTION BY INFORMATION, INDICTMENT, OR ACCUSATION. 


8773. (4688.) Prosecution in district court to be by information, etc. 

All public offenses triable in the district courts, except cases appealed from 

justices’ courts, must be prosecuted by information or indictment, except as 
provided in the next succeeding section. 

cordance with the statutes, Con. art. 1, sec. 138, 


$ 
a p 
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Cal. Pen. C., § 888*. 
Prosecution by information 
Con. art. d.sec. 13; $8549). 
Indictment defined, § 8675. 
~ Information defined, § 8676. 
The prosecution and conviction of a person 
by information filed by county attorney in ac- 


or indictment, 


and art. 8, sec. 21, does not abridge the privi- 
leges or immunities of such person as a citizen 
of the U. S. under the fourteenth amendment. 

In re Maxwell, 19 U. 495; 57 P. 412; affirmed 
ING ies San U8 ts 

State. we lmmlay, 22 WU. Lo6s 61 Pe bsT: 

A person charged with having committed an 


fo 
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v. Utah, 170 U. S. 348, and_overruling State 


offense prior to statehood had a constitutional v- Gaesington, 16 U. 480; 50 BP, 526; and State 


right to be prosecuted upon an indictment by ; 
Berane ate and he may not be prosecuted v. Bates, 14 U. 2938; a page ape Set 
by way of information. (Following Thompson State v. Rock, 20 5 Z . 


8774. (4689.) Action for removal from office begun by accusation. 
When the proceedings shall be for the removal of any district, county, pre- 
cinct, municipal, or school officer, or officer of any board of education, or of 
a state officer not liable to impeachment, for any high crime, misdemeanor, 
or malfeasance in office, they may be commenced by an accusation 1n writing 
preceding section must be presented to, or filed, or found in, the district court. 
8 of this title. 


Cal. Pen. G.,. § 889*. Removal by judicial proceedings, Con. art. 6, 


Accusation may be presented to court by sec. 21; §§ 8625-8640. 
taxpayer, § 8640. ; ; 
8775. (4690.) Id. Accusation, information, or indictment. All accu- 


sations, informations, or indictments against officers mentioned in the next 
preceding section must be presented to, or filed, or found in, the district court. 
Cal. Pen. C., § 890*. 

8776. (4691.) Officers mentioned may be prosecuted criminally. Noth- 
ing in this chapter shall be construed to prevent the officers mentioned from 
being proceeded against, by information or indictment, for a public offense in 
the same manner as now is or may hereafter be provided by law for so pro- 
ceeding against other persons accused of a public offense. 

N. Dak. (1895) § 7981*. 


CHAPTER 18. 
THE INFORMATION. 


8779. (4692.) Information to be filed within thirty days. Failure to 
file is a contempt. When a defendant has been examined and committed as 
provided in this code, it shall be the duty of the district attorney, within 


thirty days thereafter, to file in the district court of the county in which the» 


offense is triable an information charging the defendant with the offense for 
which he is held to answer, [or any other offense disclosed by the testimony, 
whether it be the offense charged in the complaint on which the examination 
was held or not.] If the district attorney fails to file the information within 
the time specified, he shall be deemed guilty of contempt, and may be prose- 
cuted for neglect of duty, as in other cases. Am’d ’01, p. 26. 


Cal. Pen. C., §-809*; Mont. Pen. C€., 1730*. 

Information defined, § 8676. 

Bat and sufficiency of information, §§ 8828- 
8855. 

Complaint, § 8680. 

Preliminary examinations, § 8737. 

Prosecution by information after examina- 
tion and commitment or after,swaiver, Con. art. 
ieSeCy ls: 
eee for failure to file information, § 

5. 

Waiver of examination, § 8549, and note. 

Information for bastardy, § 3821. 

Reasons for not filing; nolle prosequi, § 8780. 

Statutory language need not be strictly pur- 
sued, § 8840. 

Prosecution by information is constitutional, 
note to § 8773. 

Duties of district attorney, §§ 5761-5772. 

The clauses “or any other offense disclosed 
by the testimony, whether it be the offense 
charged in the complaint on which the exam- 
ination was held or not,’’ must, in order to 
harmonize with Con. art. 1, see. 13, be limited 
to an offense included in that charged in the 
complaint. 

State v. Pay, 45 U. 411; 146 P. 300. 

State v. Hoben, 36 U. 186; 102 P. 1000. 

State v. Sheffield, 45 U. 426; 146 P. 306. 
The conviction and sentence of a _ person 
charged with a crime by an information not 
signed by the person designated by law, is 
void for want of jurisdiction in the trial court. 
State v. Beddo, 22 U. 432; 68 P. 96. 


Prior to amendment of 1901, district attor- 
neys had no authority to sign information. 
Chap. 56, laws of 1899, so far as amendatory 
of this section and §§ 1610, 5091, and 8780, was 
void, and district attorneys whose offices were 
created by said act had no power to sign and 
file informations in criminal cases. (Doctrine 
as to amendments modified in Mill v. Brown, 
31 U. 473; 88 P. 609, and in Marioneaux vy. Cut- 
ler, 32 U. 475; 91 P. 355.) 

State v. Beddo, 22 U. 432; 68 P. 96. 


Sec. 9345 does not provide that a prosecu- 
tion shall be dismissed for failure to file an. 
information as required by this section, and the 
fact that an information was not filed within 
thirty days after commitment does not entitle 
defendant to a discharge, where good cause is 
shown for delay in the prosecution. 

State v. Reynolds, 24 U. 29; 66 P. 614. 


_The dismissal of a criminal action, and the 
discharge of accused from custody after the fil- 
ing by the district attorney of an information 
a8 ores DrOyieeeyeanatss the action. 

arnes v. Second Dist. Court . ; 
104 P. 282. potas 


Under Con. art. 1, sec. 13, offenses shall be 
prosecuted by information after examination 
and commitment by a ‘magistrate, unless 
waived. The information must be for the of- 
fense charged in the complaint, or one in- 
cluded therein; it cannot be for a different one; 
and the right to a preliminary hearing on the 


: 
‘ 
P. 


es 


crime charged in the complaint, or one includ- 
ed therein, is essential. 
State v. Pay, 45 U. 411; 146 P. 300. 
State v. Jensen, 34 U. 166; 96 P. 1085. 
State v. Hoben, 36 U. 186; 102 P. 1000. 
State v. Sheffield, 45 U. 426; 146 P. 306. 
Cannot dismiss an information defective in 
Susbtance, and then file a new information 
without a preliminary examination. 
eae v. Second Dist. Court, 36 U. 396; 104 


The preliminary examination, charging ac- 
cused with rape on April 1 on a female under 
the age of consent, was confined to evidence 
of rape on that date, and the information 
charged the offense on that date; but the proof 
showed that prosecutrix was then over eight- 
een years of age, and the state introduced evi- 
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came eighteen; held, that conviction could not 
be sustained because accused did not have a 
preliminary examination relating to the offense 
committed before the prosecutrix became 
eighteen. 

State v. Hoben, 36 U. 186; 102 P. 1000. 

Where the defendant on a preliminary ex- 
amination is bound over on a charge of fornica- 
tion, the information based thereon being 
quashed because of statute of limitations, and 
the state without any preliminary examination 
filed a second information charging the offense 
as of another date; held, the court could not 
authorize the filing of the second information 
and try defendant for a distinct offense for 
which he had never been committed before a 
magistrate. 

State v. Jensen, 34 U. 166; 96 P. 1085. 


dence of an offense prior to the time she be- 

8780. (4693.) When information is not filed. Nolle prosequi. If the 
district attorney determines that an information ought not to be filed in any 
such case, he must make, subscribe, and file with the clerk of the district court 
of the county a statement in writing setting forth his reasons in fact and in 
law for not filing such information, and such statement must be filed during 
the term of court at which the defendant is held to appear for trial. The court 
must thereupon examine such statement, together with the evidence filed in 
the case, and if, upon such examination, the court is not satisfied with such 
statement, the district attorney must be directed and required by the court to 
file the proper information and bring the case to trial: But if the court does 
not require that information to be filed, and the defendant is not held or 
wanted to answer for any other public offense, he shall be discharged, his bail 
exonerated, and his money refunded to him. Am’d ’01, p. 26. 


Mont eeens -C.) §° 17382"*s. N. Dak: (1895)" § Failure of grand jury to find indictment, re- 
7984*. submission, § 8821. 

Dismissal of action for failure to prosecute, Mistake in charging the offense, discharge or 
§§ 9345-9350. new prosecution, § 8993. 

When information set aside and resubmis- Holding defendant to answer to another or 
sion ordered, § 8882. a higher offense, §§ 8903, 9038. 

Dismissal generally, §§ 9345-9350. 


8781. (4694.) Information may be amended. Delay. An information 
may be amended without leave of court in any matter of form or substance 
at any time before the defendant pleads thereto. It may also be amended 
in any matter of form or substance by leave of court at any time after the 
defendant has pleaded to the merits, or during the trial. In case an amend- 
ment is allowed after a plea, or during the trial, the court shall give the de- 
fendant such reasonable time as may be necessary to meet the new matter set 
up in the amendment. No amendment shall cause any delay of the trial, ex- 
cept for good cause, which shall be made to appear to the satisfaction of the 
court, and shall be made a part of the record; and unless the defendant shall 
cause any reason he may have, why the trial shall not forthwith proceed, to 
be presented to the trial court and ask that the same shall be made a matter 
of record, he shall not be permitted to review the ruling of the court on the 
amendment in the supreme court. In case the trial court after judgment, on 
motion of the defendant, or the supreme court on his appeal, shall hold the 
information insufficient either in form or substance to sustain the judgment, 
the defendant shall not, for that reason, be discharged, but the court shall 
order a new information to be filed if the defects can be avoided in the new 
information, and the case shall proceed in the same manner as though a new 
trial had been granted to the defendant. Am’d’13, p. 54. 


Mont. Pen. C., § 1733. 

Filing new information, § 8882. 

Amendment when defendant charged by 
wrong name, § 8833. ; 

Not error to allow amendment to information 
before trial by insertion of certain words, when 
the amendment was immaterial and the legal 
meaning and effect were the same without as 
with the amendment. 

State v. McKee, 17 U. 370; 53 BP. 738. 

Amendment by alleging value of money tak- 
en. Under § 8043, providing that robbery is the 
felonious taking of personal property in the 
possession of another, from his person or im- 
mediate presence, and against his will, accom- 


panied by means of force or fear, and indict- 
ment not alleging the value of the money tak- 
en “in current United States silver coin’’ was 
sufficient, and an amendment inserting these 
words was not prejudicial to defendant. 

State v. LaChall, 28 U. 80; 77 P. 3. 

Before the amendment of 1913, the informa- 
tion could not be amended as to a matter of 
substance after defendant had pleaded. 

pe ee v. Second Dist. Court, 36 U. 396; 104 
Pee282e 

State vy. Topham; 41 Ui. 39; 123 PB. 88. 

State v. Potello, 42 U. 396; 122 PB. 14. 

As amended: The information may be 
amended by changing the date so as to make 


ae eae 
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it conform to the date charged in the com- 
plaint. 

State v. Hay, 51 U. —; 172 P. —. 

The state may obtain leave to file a new or 
amended information, and set forth with par- 


8782. (4695.) 


Information to recite commitment. 


ticularity the nature of the instrument with 
which the assault was committed, and its fail- 
ure to specify particularly such instrument is 


t fatal. ; 
ES v, Jukanovich, 45 U. 372; 146 P. 289. — 


Names of witnesses. 


An information must recite the fact of the commitment or binding over of 
the defendant by a magistrate, and the names of the witnesses testifying for 
the state on such examination must be indorsed thereon. 


Mont. Pen. C., § 1734*. 

Magistrate to furnish list of names of wit- 
nesses, § 8768. 

Must be signed by district attorney or deputy, 
or by attorney pro tem., §§ 8676, 8878. 

Waiver of examination, § 8549, and note. 

Names of witnesses placed on indictment, § 

22. 


Set aside for failure to place names of wit- 
nesses on information, § 8878; or on indictment, 
§ 8879. : ‘ 

Set aside for failure to recite commitment, 

8878. 

: Cited in: State v. Sheffield, 45 U. 426; 146 
PP. 3306.5 


CHAPTER 19. 
FORMATION OF THE GRAND JURY. 


8786. 


(4696.) Drawing of grand jury discretionary with judge. A 


grand jury shall be drawn or summoned only when, in the opinion of the judge 
of the district court of the county, public interest demands it. 


Mont. (Pen. (C:, §)1750** 
Authorized by Con. art. 1, sec. 13. 


8787. 


constitute a quorum to do business. 


Concurrence of at least five grand jurors nec- 
essary, § 8820. 

Selecting, summoning, and drawing, §§ 3591- 
3619. 

Five must concur to find an indictment, Con. 
art. 1, sec. 13; § 8820. 

Fees of grand jurors, §§ 2542-2548. 

. Powers and duties, §§ 8806-8823. 

A conviction upon an indictment returned by 


a grand jury not Summoned and impaneled as > 


required by law, or consisting of a different 
number from that required, wiil be reversed. 


8788. 


(4697.) To consist of seven male citizens. 
grand jury must consist of seven eligible male citizens of the United States, — 
selected, summoned, and impaneled as provided by law, five of whom may 


(4698.) State or defendant may challenge. 


How drawn, § 3€10. 


Five a quorum. A 


U. S. v. Reynolds, 1 U. 226. 

Brannigan v. People, 3 U. 488; 24 P. 767. 

Thorp v. People, 3 U. 441; 24 P. 908. 

Where members of grand jury were not duly 
qualified or sworn, conviction on indictment 
found by them will be reversed. 

Territory v. Woolsey,, 3 U. 470; 24 P. 765. 

The laws of the territory of Utah, with ref- 
erence to grand jurors, are still in force in 
this state as to offenses committed prior to its 
admission. 

State v. Rock, 20 U.'38; 57 P. 532. 


The state, or a 


person whose case will come before a grand jury, may challenge the panel of a 


grand jury or an individual juror. 
Cal. Pen. C., § 894*. 


8789. 


(4689.) Challenge to panel. 


Grounds. A challenge to the panel 


may be interposed for one or more of the following causes only: That the 
grand jurors were not selected, drawn, or summoned according to law. 


Cals Pen: C., 8895". 


Challenge to the panel, civil procedure, § 6796, and note. 


8790. 


(4700.) Id. To individual juror. 


Grounds. A challenge to an 


» 5 
es say. SS a ee | 


See se eee 
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er 


individual grand juror may be interposed for one or more of the following — 


causes only: 


1, That he is not an eligible juror as provided by law; 

2. That he is prosecutor upon a charge against the defendant; 

3. That he is a witness on the part of the prosecution, and has been 
served with process or bound by an undertaking as such; 

4. That he has formed or expressed an unqualified opinion or belief that 


the defendant is guilty or not guilty of the offense charged; but a hypothet- 
ical opinion, founded on hearsay or information supposed to be true, unac- 
companied with malice or ill-will, shall not disqualify a juror or be a cause of 
challenge. 


Cal. Pen. C., § 896*. 
Challenge for cause, civil procedure, § 6799, 
and note. 


than one living and i i 
A person g and undivorced wife at the 


having conscientious scruples same time, is wholly incompetent to serve 


against indicting a person for polygamy, or 
who believes it right for a man to have more 


'. 


¥ 
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as a grand juror in the investigation of such U. S. v. Clawson, 4 U. 34; 5 P. 689; confirmed 
a charge. 14 Un, Sa 470s 


U. S. v. Reynolds, 1 U. 226. 

8791. (4701.) Challenge may be oral or written. The challenges men- 
tioned in the three next preceding sections may be oral or in writing and must 
be tried by the court. 

Cal. Pen. C., § 897. ’ 
8792. (4702.) Court to allow or disallow challenge. Entry. The court 
must allow or disallow the challenge, and the clerk must enter its decisions 
upon the minutes. 
Cali ePenw ©:, § 8982 
8793. (4703.) Allowance of challenge to panel. New grand jury. [f a 
challenge to the panel is allowed, such grand jury shall be prohibited from 
inquiring into the charge against the defendant by whom the challenge shall 
have been interposed. If, notwithstanding, they do so, and find an indictment 
against him, the court must direct that it be set aside. The court may, how- 
ever, in such case order a new grand jury to be summoned according to law. 


Cal. Pen. C., § 899*. ing of grand jury, not deprived of objection 
Accused not held to answer before impanel- to grand juror, § 8879. 


8794. (4704.) Allowance of challenge to individual. Juror excused. 
If the challenge is allowed to an individual juror for the first cause, such per- 
son must be excused from the jury, and if there be not enough jurors left to 
complete the panel, the court must complete the same. 
Mont; Pen. .C:, § 1758*. 


8785. (4705.) Juror excused temporarily. If a challenge to an individ- 
ual grand juror, for the second, third, or fourth causes is allowed, he must not 
be present at, nor take part in, the consideration of the charge against the de- 
fendant who interposed the challenge, nor the deliberations of the grand jury 
thereon. The grand jury must inform the court of a violation of this section, 


and it shall be punishable by the court as a contempt. 
Cals, ren- C;;,§_900*. Acting after challenge allowed a misdemean- 
Challenge to individual juror, § 8790. or, § 8010. 


8796. (4706.) Objection to jury or juror must be by challenge. The 
state, or a person whose case will come before a grand jury, may take advan- 
tage of any objection to the panel or to an individual grand juror in no other 
mode than by challenge. : 

Cal. Pen. C., § 901*. Challenge, §§ 8789, 8790. 

8797. (4707.) Court to appoint foreman of grand jury. From the per- 
sons summoned to serve as grand jurors and appearing, the court must ap- 
point a foreman. The court must also appoint a foreman when the person 
already appointed shall have been excused or discharged before the grand 
jury is dismissed. 

@al, Pen. C., § 902. 

8788. (4708.) Oath of foreman of grand jury. The following oath 
must be administered to the foreman of the grand jury: 

You, as foreman of the grand jury, do solemnly swear that you will dil- 
igently inquire into and true presentment make of all public offenses against 
the laws of this state, committed or triable within this county, of which you 
shall have or can obtain legal evidence. You will keep your own counsel and 
that of your fellows and that of the state, and will not, except when required 
in the due course of judicial proceedings, disclose the testimony of any witness 
examined before you, nor anything which you or any other grand juror may 
have said, nor the manner in which you or any other grand juoror may have 
voted on the matter before you. That you will present no person through 
malice, hatred, or ill will, nor leave any unpresented through fear, favor, or 
affection, or for any reward or the promise or hope thereof; but in all your 
presentments you will state the truth, the whole truth, and nothing but the 
truth, according to the best of your skill and understanding, so help you God. 

N. Dak. (1895) § 8004*; Cal. Pen. C.. § 908*. 
8799. (4709.) Oath of grand jurors, other than foreman. The follow- 


os 
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ing oath must be immediately thereupon administered to the other grand 


jurors present: ‘il 

The same oath which your foreman has now taken before you on his — 
part, you and each of you will well and truly observe on your part, so help you — 
God. J 

Cal. Pen. C., § 904. : : 

8800. (4710.) Charge to grand jury. The grand jury, having been im- 
paneled and sworn, must be charged by the court. In doing so, the court musta 
give them such information as shall be required by law as to their duties, and 
as to any charges for public offenses returned to the court or likely to come 

{ 
: 


before the grand jury. 
Cal. Pen... Cs § 905*. 


8801. (4711.) Duties of grand jury. Clerk. Final discharge. The 
grand jury must then retire to a private room and inquire into the offenses _ 
cognizable by them. They must appoint one of their number as clerk, who 
must preserve minutes of the evidence given before them and of their pro- 
ceedings except of the votes of the individual members. On the completion of 
the business before them, they must be discharged by the court; but whether 
the business is completed or not, they shall be discharged by the final ad- — 
journment of the court. ; 

N. Dak. (1895) §§ 8008, 8009*; Cal. Pen. C., § 906*. 


CHAPTER 20. 
POWERS AND DUTIES OF GRAND JURY. 


8806. (4712.) To inquire into offenses, present indictments, etc. The © 
grand jury must inquire into all public offenses committed or triable within 
the county, and present them to the court by indictment, or by an accusation 
in writing. 3 


Cale Pen. Cs58 915"; Formation of grand jury, §§ 8786-8801. 
8807. (4713.) Foreman to administer oaths to witnesses. The foreman — 
may administer an oath to any witness appearing before the grand jury. 4 
Cal. Pen. C., § 918. z a 
8808. (4714.) Evidence receivable by grand jury. In the investigation 4 

of a charge for the purpose of indictment, the grand jury must receive no © 
other evidence than such as shall be given by witnesses produced and sworn _ 


before them, or furnished by legal documentary evidence, or the deposition of 
a witness in cases, mentioned in sub. 4 of § 8553. The grand jury must re- 
ceive none but legal evidence, and the best evidence in degree, to the exclu- 


sion of hearsay or secondary evidence. 
Cal. Pen. C., § 919*. > 


8809. (4715.) Not bound to hear evidence for defendant. Process. — 
The grand jury shall not be bound to hear evidence for the defendant; but it 
is their duty to weigh all the evidence submitted to them, and when they have 
reason to believe that other evidence within their reach will explain away the 
charge, they should order such evidence to be produced, and for that purpose 
may require the county attorney to issue process for the witnesses. 

Cal Pen. C:,§ 920). 

8810. (4716.) When jury should find indictment. The grand jury ought 
to find an indictment when all the evidence before them, taken together, if 
unexplained, or uncontradicted, would, in their judgment, warrant a convic- — 
tion by a trial jury. : 

Calm eee Ose Su Ogle Dismissal, resubmission, § 8821. , 

8811. (4717.) Juror having knowledge of crime must declare it. Ifa 
member of a grand jury knows, or has reason to believe, that a public offense _ 
triable within the county has been committed, he must declare the same (One 


his fellow jurors, who must thereupon investigate the same. 
Cal. Pen. C., § 922. 
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8812. _ (4718.) What the grand jury must inquire into. The grand jury 
must inquire into the case of every person imprisoned in the jails of the county 
on a criminal charge and not indicted; into the conditions and management 
of the public prisons within the county; and into the wilful and corrupt mis- 
conduct in office of public officers of every description within the county. 

Cal. Pen. C., § 923. 

8813. (4719.) Jury to have access to prisons and public records. They 

shall also be entitled to free access, at all reasonable times, to the public 


prisons, and to an examination without charge of all public records within 
the county. 
Cake Pena GC. .§: 9242 


8814. (4720.) Court and district attorney to advise jury. Exclusion of 
persons. The grand jury may, at all reasonable times, ask the advice of the 
court or the judge thereof, or of the district attorney, but unless such advice 
is asked, the judge of the court must not be present during the sessions of the 
grand jury. The district attorney or attorneys for the state may at all times 
appear before the grand jury for the purpose of giving information or advice 
relative to any matter cognizable by them, and may interrogate witnesses 
before them whenever they or he shall think it necessary; but no other per- 
son shall be permitted to be present during the sessions of the grand jury, ex- 
cept the members, interpreters, and witnesses actually under examination, and 
no person must be permitted to be present during the expression of their 
opinion or the giving of their votes upon any matter before them. ; 

Am/’d ’01, p. 8. 


, 


CalPens CG. §"925*s Mont. Pen. C.; §° 1788: instead of the county attorney was present 
Under provisions of this section (prior to during the session of the grand jury. 
amendment), an indictment would not be set State v. Mickel, 238 U. 507; 65 P. 484. 


aside on the ground that the district attorney 

8815. (4721.) Juror must maintain secrecy. Disclosure on order of 
court. Every member of the grand jury must keep secret whatever he him- 
self or any other grand juror may have said, or in what manner he or any 
other grand juror may have voted on a matter before them; but may, how- 
ever, be required by any court to disclose the testimony of a witness examined 
before the grand jury, for the purpose of ascertaining whether it is consistent 
with that given by the witness before the court; or to disclose the testimony 
given before them by any person upon a charge against such person for per- 
jury in giving his testimony, or upon his trial therefor. 


Gat Pen. C:, $926: testify to a confession of defendant before the 

Disclosure by grand juror, penalty, §§ 8011, grand jury. 

8012, 8854. S WU. Si-v. Kirkwood, 5 Ui. 123; 13 BP. 234. 

The power herein granted to the court to Grand jurors may testify to admissions made 
require the grand juror to disclose testimony before them by witness testifying to offense 
for the two purposes specified does not de- of another person. 
prive it of the power to require disclosure for People v. Reggel, 8 U. 21; 28 P. 955. 


any other purpose, and a grand juror may 


8816. (4722.) Grand juror cannot be questioned for vote, etc. Ex- 
ception. A grand juror shall not be questioned for anything he may say, or 
any vote he may give in the grand jury relative to a matter legally pending 
before the jury, except for a perjury of which he may have been guilty, in 
making an accusation or giving testimony to his fellow jurors. 

Gal. “Pen. C.,. § 927. 


CHAPTER 21. 
INDICTMENT. 


8820. (4723.) Five jurors must concur to find. Indorsing and signing. 
An indictment cannot be found without the concurrence of at least five grand 
jurors. When so found it must be indorsed “a true bill,” and the indorsement 


must be signed by the foreman of the grand jury. 


Cal. Pen. C., § 940%. Form and sufficiency of indictment, §§ 8828- 
- Indictment defined, § 8675. 8855. 
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Five must concur to find an indictment, Con. S. district attorney, and, if signed by a deputy 
arte 1), sec. os 8 S787- U. S. district attorney, the signing is sur- 


In the absence of a statutory requirement, plusage. 
an indictment need not be signed by the U. People v. Lyman, 2 U. 30. 


8821. (4724.) Failure to find indictment. Dismissal. Resubmission. 
If five grand jurors do not concur in finding an indictment against a defend- 
ant held to answer, the complaint, and depositions and statement, if any, that 
shall have been transmitted to them must be returned to the court, with an 
indorsement theron, signed by the foreman, to the effect that the charge is 
dismissed. Such dismissal of the charge shall not prevent its resubmission to 
a grand jury at the next ensuing term, by order of the court, but it must not, 
after such ensuing term, be resubmitted. 


Cala Pen) Cy, (§$ 941%, 942%: When grand jury should find indictment, § 
When new information or resubmission or- 8810. 
dered, § 8882. Nolle Prosequi, § 8780. 


8822. (4725.) Names of witnesses placed on indictment. .When an in- 
dictment shall be found, the names of the witnesses examined before the 
grand jury, or whose depositions may have been read before them, must be 
inserted at the foot of the indictment or indorsed thereon, before it is pre- 


sented to the court. 


Gals Pens C:, $943" Prosecution need not call all witnesses named 
Names of witnesses placed on information, § on the indictment. 
782 People v. Robinson, 6 U. 101; 21 P. 403. 


Set aside for failure to indorse names of wit- The fact that witness was out of the territory 
nesses, § 8879. and out of the jurisdiction of the court was 

Non-compliance with this section as to some sufficient reason for not calling her. 
witnesses does not render them Incompetent, People v. Oliver, 4 U. 460; 11 P. 612. 


and is waived by pleading to the indictment. 
People v. Thiede, 11 U. 241; 39 P. 887; af- 
firmed 159 U. S. 510. 


8823. (4726.) Indictment presented by foreman in open court. An in- 
dictment, when found by the grand jury, must be presented by their foreman 
in their presence to the court, and must be filed with the clerk. 


iCal; Pen. C.; ‘8 944. When an indictment is exhibited in open 

An indictment will be presumed to have been court and indorsed ‘‘a true bill,” it is evi- 
presented to the court by the foreman of the dence that it was duly found by a legal grand 
grand jury, and in their presence, if the record jury. 
of the court shows nothing to the contrary. Thorp v. People, 3 U. 441; 24 P. 908. 

People v. Lee, 2 U. 441. : 


8824. (4727.) Bench warrant for defendant not in custody. When an 
indictment shall have been found against a defendant not in custody, a bench 
warrant shall be issued against him in the same manner as is provided in 
chap. 23 of this title. 

Cal. Pen: C., § 945*. Bench warrant, §§ 8863-8870. 


CHAPTER 22. 


RULES OF PLEADING AND FORMS OF INFORMATION AND 
INDICTMENT. 


8828. (4728.) Rules of pleading are those prescribed herein. Al! forms 
of pleadings in criminal actions, and the rules by which the sufficiency of such 
pleadings is to be determined, shall be those prescribed by this code. 


Cal. Pen. C., § 948. Informations are governed and tested by the 

Statutes to be liberally construed, §§ 5839, same rules of pleading as are provided for in- 
7892, 8842. ‘ ae dictments. 

Rules for testing sufficiency of an indictment State v. Crook, 16 U. 212; 51 P. 1091. 


are those of the Code of Criminal Procedure 
and not of the common law. 
People v. Kerm, 8 U. 268; 30 P. 988. 


8829. (4729.) Information or indictment is the first pleading. The 


first pleading on the part of the state shall be the information or the indict- 
ment. 


Cal. Pen. C., § 949. Indictment - 
Information generally, §§ 8779-8782. Bpseiavamm tent 8 > ae Us 


8830. (4730.) Id. What it must contain. The information-or indict- 
ment must contain: E 


7 


CRIMINAL PROCEDURE—RULES OF PLEADING, ETC. 1671 


1. The title of the action, specifying the name of the court to which the 
same is presented, and the names of the parties; 

_ 2. A statement of the acts constituting the offense, in ordinary and con- 

cise language, and in such manner as to enable a person of common under- 


standing to know what is intended. 


Cal. Pen. C., § 950. 

Information, §§ 8779-8782. 

Indictment, §§ 8820-8824, 

Grounds for setting aside information, § 
8878; indictment, § 8879. 

Prosecution by information or indictment, 
and other prosecutions, § 8549. 
sc ae or indictment sufficient, when, 

Use of statutory language, § 8840, and notes. 

Information and indictments tested by same 
rules of pleading, note to § 8828. 
tat or indictment sufficient, when, 

Non-prejudicial errors of form disregarded, 
§§ 8842, 9231, 9365; civil procedure, § 6622. 

Names of witnesses placed on indictment, § 
8822; on information, § 8782. 

Amendment, § 8781. — 

Where an offense is so defined by statute 
that a felonious intent constitutes no part of 
the crime, it is not necessary that the indict- 
ment should charge the act as having been 
done feloniously. 

People v. Colton, 2 U. 457. 

Intent necessary to crime, § 7908, and note. 

An information should, in all cases, employ 
so many of the substantial words of the statute 
as will enable the court to see on what statute 
it is founded, and all other words which are 
essential to a complete description of the of- 
fense, or such words which are equivalent to 
those used in the statute, provided they 
include the full signification of the statutory 
words, but not otherwise. 

State v. Williamson, 22 U. 248; 62 P. 1022. 

State v. McDonald, 14 U. 173; 46 P. 872. 

The mere existence in some other county of 
acts or conditions of the defendant, lawful 
themselves, but necessary to be alleged under 


provisions of this section, in order to estab- 
lish the crime charged, do not invoke the pro- 
visions of § 8648, providing that when a pub- 
lic offense shall have been committed in part 
in one county and in, part in another, the 
jurisdiction shall be in any of sucn counties. 

State v. Graham, 23 U. 278; 64 P. 557. 

An information for practicing medicine with- 
out a license, in the language of § 4450, is suf- 
ficient. 

State v. Erickson, 47 U. 452; 154 P. 948. 

An information for an attempt of carnal 
knowledge under § 8109, which alleges that 
the defendant ‘‘did lay hold upon the person 
of said and threw her to the ground,” 
is not improper as embodying unnecessary al- 
legations. 

State v. Benson, 46 U. 74; 148 P. 445. 

Binding defendant over for trial on the of- 
fense of assaulting a person named, with intent 
to do bodily harm, does not justify an infor- 
mation charging assault with intent to do 
bodily harm to another person. 

State v. Potello, 42 U. 396; 132 P. 14. 


A recital in the information that accused 
had been duly committed by a magistrate 
may be rebutted. 

State v. Springer, 40 U. 71; 121 P. 976. 

In order that an information charging a 
statutory offense may be sufficient by follow- 
ing the language of the statute, it must con- 
tain all of the elements constituting the of- 
fense. 

State v. Topham, 41 U. 39; 123 P. 888. 

Where the information charges defendant 
with fornication with Verda Mathews when 
her name was Beatea Mathews, it is harmless 
where the identity is established. 

State v. Chipman, 40 U. 549; 123 P. 89. 


8831. (4731.) Form of information or indictment. It may be substan- 


tially in the following form: 

The state of Utah against A B. 
In the district court of the .... 

Bie eels . Gavi een 5 BAYT D Mo... 


A B is accused by the grand jury of the county of ........... by this indict- 


ment (or by the district attorney by this information) of the crime of (giving 
its legal appellation, such as murder, arson, or the like, or designating it as 
a felony or misdemeanor), committed as follows: Said A B, on the ............ day 
Oe eke oc A Del erat el COUNtY: OF vague. (here set forth the act or omis- 
sion charged as an offense), contrary to the form of the statute in such case 
made and provided, and against the peace and dignity of the state of Utah. 


Information to recite commitment, § 8782. 


8832. (4732.) 


Am’d 01, p. 26. 


Id. Must be direct and certain in what. The informa- 


tion or indictment must be direct and certain as it regards: 


1. The party charged. 
2. The offense charged; 


3. The particular circumstances of the offense, when they are necessary 


to constitute a complete offense. 


Cal. Pen. C., § 952. 

Amendment as to name of party, § 8820. 

But one offense to be charged, counts, § 8834, 
and note. ¢ y 

Sufficiency of information charging robbery, 
note of § 8043; assault with deadly weapon, 
note to § 8070; murder in first degree, note to 
§ 8291; receiving stolen property, note to § 
8297; embezzlement, note to § 8304; larceny, 
note to § 8285; obstructing railroad, etc., note 

383. 

avis indictment is sufficient if it can be un- 
derstood therefrom that the act or omission 
eharged as the offense is clearly and distinctly 


set forth, without repitition, and in such man- 
ner as to enable the court to understand what 
is intended and to-pronounce judgment ac- 
cording to the right of the cause. 

People v. Kerm, 8 U. 268; 30 P. 988. 

Under this section and § 4730, the informa- 
tion in a criminal proceeding must be direct 
and certain as regards the offense charged. 

State v. Hillberg, 22 U. 27; 61 P. 215. 

An indictment charging defendants with 
having stolen twenty mares and three horses, 
the property of different owners, with the 
names of the several owners, and specifying 
the number of animals belonging to each 
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owner, states the facts with sufficient cer- 
tainty. 

State v. Mickel, 23 U. 507; 65 P. 484. 

State v. McKee, 17 U. 370; 53 P. 733. 

An information in a prosecution for incest, 
which alleges that the accused had sexual in- 
tercourse with his niece, knowing her to be 
of such relationship, is sufficient under this 
section, which provides that the information 
must be direct and certain as it regards (1) 
the person charged; (2) the offense charged. 

State v. James, 32 U. 152; 89 P. 460. 

Where an information charging a statutory 
offense fairly apprises the accused of the 
charge preferred against him, so that he can 
meet it, it is sufficient, and a mere technical- 
ity should be ignored, except when it affects 
a substantial right. 

State v. Swan,rel Uy 3365 88) BP) 227. 

Under the provisions of this section, the par- 
ticular circumstances of an offense charged in 
an information need be set forth only when 
they are necessary to complete the offense. 

Id. 

An indictment charging a married woman 
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with adultery by then and there feloniously — 
to have carnal knowledge of 


permitting M. \ 
her body, is not fatally defective, in that it © 
did not charge her with having done anything, 
but only~with permitting an act by another. 

State v. Moore, 36 U. 521; 105 P. 293. 

An information charging accused with hayv- 
ing operated a motor vehicle upon a public 
street at a higher rate of speed than was 
safe, and so as to endanger life, without hav- 
ing it under immediate control, and driving 
it past and in close proximity to a street car 
when the same was standing still for the 
purpose of letting off passengers, and while 
operating the vehicle in such unlawful man- 
ner, without due caution and circumspection, 
is insufficient to charge involuntary man- 
slaughter. 

State v. Gesas, 49 U. 181; 162 P. 366. 

An information for pandering by threats, 
promises, etc., inducing a woman to remain 
in a house of prostitution in the language of 
the statute does not sufficiently set forth the 
facts. 

State v. Topham. 41 U. 39; 123 P. 888. 


8833. (4733.) Defendant charged by wrong name. Correction. When 


TO CTE eT ee a ee” 


a defendant is charged by a fictitious or erroneous name, and in any stage 
of the proceedings his true name is discovered, it must be inserted in the 
subsequent proceedings, reference being made to the fact of his having been 


charged by the name mentioned in the information or indictment. 
CalivPen.- Cs, $2953: Defendant to declare true name on arraign- 
Information may be amended, § 8781. ment, § 8873. 


8834. (4734.) But one offense to be charged. Different counts per- 
mitted. The information or indictment must charge but one offense, but the 
same offense may be set forth in different forms under different counts ; and 
when the offense may be committed by the use of different means, the means 
may be alleged in the alternative in the same count; provided, that an in- 
formation or indictment for larceny may contain also a count for obtaining 
money by false pretenses, a count for embezzlement, and a count for re- 
ceiving or buying stolen property, knowing it to be stolen; that an informa- 
tion or indictment for forgery may contain a count for uttering a forged 
instrument, knowing it to be a forgery; that an information or indictment 
for robbery may contain a count for larceny; that an information or indict- 
ment for burglary may contain a count for house-breaking and one for 
larceny, and an information or indictment for house-breaking may contain 
a count for larceny; that an information or indictment for rape, or assault — 
with intent to commit rape, or carnal knowledge of a female under eighteen 
years of age, or attempt to commit the crime of carnal knowledge of a female 
under eighteen years of age, or crime against nature upon any person, or at- 
tempt to commit the crime against nature upon any person, may contain also 


a count for indecent assault. 

Cal. Pen. C., § 954*. 

See citations under § 8088. 

EO aga or indictment sufficient, when, 

Must be direct and certain in what, § 8832, 
and note. 

Indictment charging several criminal acts, 
all, however, as a part of same transaction, 
and as constituting one crime, charges but 
one offense. 

People, v. Hill, 3 U. 334: 8° PR. 75: 

Conviction under an indictment charging co- 
habitation with seven women between certain 
dates is not a bar to prosecution for cohabita- 
tion with the same women at the same place, 
at an earlier date. (Revised, 120 U. S. 274, on 
the ground that same was one continuous of- 
fense). 

U. S. v. Snow, 4 U. 295; 9 P. 686. 

Where bigamy and adultery are committed 
on the same day, with the same person, the 
two offenses may be charged in separate counts 
in the same indictment. 

U. S. v. West, 7 U. 487; 27 BP. 84. 

An indictment charging bigamy in one count 
and adultery in another Is good at common 
law, since the prosecutor might elect or the 
court could compel him to elect which count he 
cee proceed under. 


Am’d ’99, p. 51; 09, p. 23. 


Where an indictment for murder contains 
allegations concerning an abortion and miscar- 
riage, and the instruments and drugs used to 
produce the miscarriage, which merely show 
the manner of and the means used in perpe- 
trating the offense, it is not bad for duplicity. 

State v. Carrington, 15 U. 480; 50 P. 526. 

Information charging embezzlement, etc., in 
two counts, held to charge but one offense. 

State v. Blue, 17 U. 175; 53 P. 978. 

Complaint for adultery charging continuous 
offense not bad for duplicity. 

State v. Thompson, 31 U. 228; 87 P. 709. 


An information alleging that on a certain 
day defendant beat, and the next day admin- 
istered poison to, deceased, and that by means 
of all of this she died, charges death as a re- 
sult of the combined effect of the two trans- 
actions, so that no election is required; there 
can be no conviction on evidence that death 
was caused by one cause singly. 

State v. Vance, 88 U. 1; 110 P. 434. 


Where, to prevent a variance, the state 
charges the transaction in different counts, 
it cannot be required to elect upon which count | 
it will ask for conviction before the evidence 
is introduced. ; 


State v. Harcombe, 48 U. 89; 158 P. 1096. — 
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8835. (4735.) Id. Conviction may be had on any count. The defend- 
ant or defendants, or any of them, may be convicted of any offense charged 
m any of the counts joined as prescribed in the next preceding section; 


provided, that no person shall be convicted of more than one crime upon the 
same facts constituting such crime. 


_ 8836. (4736.) -Conviction or acquittal of one or more defendants. Upon 
an information or indictment against several defendants, any one or more may 
be convicted or acquitted. 


Cal, Pen. Ca 5 970. Defendants charged jointly, separate or joint 
Conviction of one or more, § 9026. trial, § 8980. 


8837. (4737.) Precise time need not ke alleged or proved. Exception. 
The precise time at which the offense shall have been committed need not 
be stated in the information or indictment, but it may be alleged to have been 
committed at any time before the filing thereof, if an information; or, if an 
indictment, before the finding thereof, except where the time is a material 


ingredient in the offense. 


Cals Pent C., -§ 965%. 
eee allegation as to time is sufficient, § 
Where an indictment alleges that property 
was stolen on the fourth day of the month, 
and there is evidence that it was stolen on 
the third day, it is proper to charge that the 
exact time of the offense is not material; and 
defendant cannot claim that this is, in effect, 
a direction to disregard his proof of an alibi 
on the third day of the montn. 

People v. Wright, 11 U. 41; 39 P. 477. 

Under this section and § 8842, it is not 
necessary that the information state the pre- 
cise time at which the offense is alleged to 
have been committed. 

State v. Woolsey, 19 U. 486; 57 P. 426. 

Where the information charges crime of rape 
on April 1, on a female under the age of con- 
sent, and evidence was introduced substanti- 
ating the charge, and also showing’ that 
prosecutrix was over eighteen years of age 
on that date, held that where the state had 
elected to rely on the offense committed on 
April 1, a conviction could not be sustained 
on the evidence of the prior offenses. 

State v. Hoben, 36 U. 186; 102 P. 1000. 


8838. 
when. 


The date statea in information is immaterial, 
and the prosecution, before evidence is intro- 
duced, may select any such act occurring 
within the statute of limitations and the juris- 
diction of the court, as the offense for which 
it would ask conviction, and in the absence 
of such election, the law makes the election 
of the act charged by considering the act 
which the prosecution first introduced testi- 
mony to support, and no subsequent election 
can be made. 

State v. Hilberg, 22 U. 27; 61 P. 215. 

State v. Hansen, 40 U. 418; 122 P. 375. 

State v. Greene, 38 U. 389; 115 P. 181. 

Where, in the preliminary examination, evi- 
dence was offered of an adulterous act on a 
certain date, or where the information charges 
it on a certain date, the state may at the 
trial abandon the offense committed on that 
date and convict for an offense with the same 
woman committed on another date. 

State v. Thompson, 31 U. 228; 87 P. 709. 

State v. Sheffield, 45 U. 426; 146 P. 306. 

State v. Kimball, 45 U. 443; 146 P. 313. 


(4738.) Erroneous allegation as to person injured not material, 
When an offense shall involve the commission of, or an attempt to 


commit, a private injury, and shall have been described with sufficient cer- 
tainty in other respects to identify the act, an erroneous allegation as to the 
person injured, or intended to be injured, shall not be material. 


Gal.. Pen. C., § 956. 
Variance, § 8903. 


Attempts to commit crimes, §§ 8045-8050, 
8527, 8528. 

There is no fatal variance between allega- 
tions that the bank defrauded was the Com- 
mercial National Bank, and proof that the 


8839. 


bank’s corporate name was Commercial Na- 
tional Bank of Salt Lake City. 

State v. Brown, 39 U. 140; 115 P. 994. 

An information charging fornication with 
Verda Mathews, her true name being Beatea 
Mathews is not defective when the identity is 
established. 

State v. Chipman, 40 U. 549; 123 P. 89. 


(4739.) Construction of words in information or indictment. 


The words used in an information or indictment shall be construed in their 

usual acceptance in common language, except such words and phrases as shall 

be defined by law, which are to be construed according to their legal meaning. 
Gal, Pen. GC.) §.957. Terms and construction, §§ 584%, 7893. 


8840. (4740.) Id. Statutory words need not be strictly pursued. 
Words used in a statute to define a public offense need not be strictly pursued 
in the information or indictment, but other words conveying the same mean- 


ing may be used. 


Gal. Pen. -C:,-§ 958. ? 
Non-prejudicial errors of form disregarded, 
§§ 8842, £231, £365. . 
Must be direct and certain as to what, § 8832, 
nd note. 
“ Penal statutes not strictly construed, § 7892. 
It is not necessary that the precise words of 
the statute shouid be used in an indictment. 
People v. Colton, 2 U. 457. 
‘Indictment charging embezzlement, framed 
in the language of the statute, without setting 


forth the facts and cireumstances of bailment, 
is sufficient. 

Peop’e v. Hill, 8 U. 334; 3 P. 75. 

To charge a statutory offense in the language 
of the statute, or in terms equivalent thereto, 
is generally sufficient. 

State v. Williamson, 22 17. 248; 62 P. 1022. 

State v. Evans, 27 U. 12; 75 P. 1047. 

State v. Swan, 31 U. 3 Som epee 

People v. Gough, 2 U. 7 

People v. Hill, 3 U. 334; 3 P. 75. 
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It is sufficient to charge the offense in the 
words of the statute in an indictment for a 
misdemeanor, unless they fail to cover element 
of the offense charged. 

Cannon v. U. S., 116 U. S. 55. 

Same case, 4 U. 122; 7 P. 369. 

Where a statute defining an offense con- 
tains an exception in the enacting clause of 
the statute, which is so incorporated with the 
language defining the offense that the ingre- 
dients of the offense cannot be accurately and 
clearly described if the exception is omitted, 
an indictment founded upon the statute must 
allege enough to show that the accused is not 
within the exception. 

State v. Williamson, 22 U. 248; 62 P. 1022. 


8841. 


(4741.) When information or indictment sufficient. 


‘imp? 


An information should employ so many of 
the substantial words of the statute as will 
enable the court to see on what statute it is 
founded, and all other words which are es- 
sential to a complete description of the offense, 
or such words which are equivalent to those 
used in the statute, provided they include the 
full signification of the statutory words, but 
not otherwise. 

State v. Williamson, 22 U. 248; 62 P. 1022. 

State v. McDonald, 14 U. 173; 46 P. 872. 

It is better practice to charge an offense in 
the language of rae. statute. Information 
harging rape sustained. 
co et ate: Delwecchion 20; UIs Reo tees 


mation or indictment is sufficient if it can be understood therefrom > 
1. That it is entitled in a court having authority to receive it though 


the name of the court be not stated; 


2. If an information, that it was subscribed and presented by a person 
authorized by law so to do; or, if an indictment, that it was found by a grand 
jury of the county in which the court was held; 

3. That the defendant is named, or, if his name cannot be discovered, 
that he is described by a fictitious name, with a statement that his true name 
is to the informant, or, as the case may be, to the grand jury, unknown; 

4. That the offense committed was within the jurisdiction of the court 


and is triable therein; 


5. That the offense was committed at some time prior to the time of 
the presenting of the information or the finding of the indictment ; 
6. That the act or omission charged as the offense is clearly and distinct- 


The infor- 


ly set forth in ordinary and concise language, without repetition, and in such 
manner as to enable a person of common understanding to know what is in- 
tended, and the court to pronounce judgment upon a conviction, according to 


the right of the case. 


Cal. Pen. C., § 959*. 

Grounds for setting aside 
8878; indictment, § 8879. 

Information may be amended, § 8781. 

Information or indictment must 
what, § 8830. 

Indictments and information charging homi- 
cide, note to § 8025. 

Use of statutory language, § 8840, and notes. 


information, § 


contain 


Precise time need not be alleged or proved, § 
8837, and note. 

Must be direct and certain in what, § 8832. 

The indictment alleged that the crime was 
committed “in the county of Weber in this 
territory and district;’” held, that the naming 
of the county was surplusage and that it was 
sufficient if the offense had been committed 
anywhere in the district. 


Name of court should be stated, § 8830. U. S. v. Kershaw, 5 U. 618; 19 PB. 194. 

8842. (4742.) Non-prejudicial errors of form disregarded. No informa- 
tion or indictment is insufficient, nor can the trial, judgment, or other pro- 
ceeding thereon be affected by reason of a defect or imperfection in matter of 
form which does not tend to the prejudice of a substantial right of the defend- 
ant upon the merits. 


Cal. Pen. C., § 960; N. Dak., § 8048. 
Statutes to be liberally construed, | §§ 5839, 
892. §§ 9231, 9365. 


8843. (4743.) Presumptions of law, etc., need not be stated. Neither 
presumptions of law nor matters of which judicial notice is taken need be 
stated in an information or an indictment. 

Cal. Pen. C., § 961, 


8844. (4744.) In pleading judgment, facts not alleged. Proof. In 
pleading a judgment or other determination of, or proceeding before, a court 
or officer of special jurisdiction, it shall not be necessary to state the facts 
constituting jurisdiction; but the judgment or determination may be stated 
as given or made, or the proceedings had. The facts constituting jurisdiction, 
however, must be established on the trial. 

Cal Pens Cs) §5962: 


8845. (4745.) Private statute pleaded by reference to title and date. 
In pleading a private statute, or a right derived therefrom, it shall be suffi- 
cient to refer to the statute by its title and the day of its passage, and the 
court must thereupon take judicial notice thereof. 
Cal. Pen. C., § 963. 


Similar section, civil procedure, § 6622. 
Non-prejudicial errors of form disregarded, 
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8846. (4746.) Criminal libel, how pleaded. Proof. An information or 
indictment for libel need not set forth any intrinsic facts for the purpose of 
showing the application to the party libeled of the defamatory matter on 
which the information or indictment is founded; but it shall be sufficient to 
state generally that the same was published concerning him, and the fact that 


it shall have been so published must be established on the trial. 


Cal. Pen. C., § 964. Applied. 
eo libel, general provisions, §§ 8072- People v. Ritchie, 12 U. 180; 42 P. 209. 


8847. (4747.) Pleading forgery when instrument destroyed, etc. Mis- 
description. When an instrument which is the subject of an information or 
indictment for forgery has been destroyed or withheld by the act or the 
procurement of the defendant, and the fact of such destruction or withholding 
shall have been alleged in the information or indictment and established on 
the trial, the misdescription of the instrument shall be immaterial. 

Cal. Pen. C., § 965. Forgery, § 8270. 

8848. (4748.) Perjury pleaded. Proof necessary. In an information 
or indictment for perjury or subornation of perjury, it shall be sufficient to set 
forth the substance of the controversy or matter in respect to which the of- 
fense was committed, and in what court or before whom the oath alleged to be 
false was taken, and that the court, or the person before whom it was taken, 
had authority to administer it, with proper allegations of the falsity of the 
matter on which the perjury is assigned; but the information or indictment 
need not set forth the pleadings, record, or proceedings with which the oath is 
connected, nor the commission or authority of the court or person before 
whom the perjury was committed. Perjury must be proved by the testimony 
of two witnesses, or one witness and corroborating circumstances. 


Call Pen. .C.,8 966"; Indictment for perjury set out and held suffi- 
Perjury, §§ 7900, 7980. cient hereunder. 
People v. Greenwell, 5 U. 112; 13 P. 89. 


8849. (4749.) Larceny or embezzlement. Sufficient allegations. In an 
information or indictment for the larceny or embezzlement of money, bank 
notes, certificates of stock, or valuable securities, or for a conspiracy to cheat 
or defraud a person of any such property, it shall be sufficient to allege the 
larceny or embezzlement, or the conspiracy to cheat and defraud, to be of 
money, bank notes, certificates of stock, or valuable securities, without speci- 
fying the coin, number, denomination, or kind thereof. 


CalebPen Cy, 800. Indictment charging embezzlement held suffi- 
Larceny of securities, etc., §§ 8293-8295. cient. 
People v. Hill, 3 U. 384; 3 P. 75. 


8850. (4750.) Obscene literature, etc. Sufficient allegations. An in- 
formation or indictment for exhibiting, publishing, passing, selling or offering 
to sell, or having in possession with such intent, any lewd or obscene book, 
pamphlet, picture, print, card, paper, or writing need not set forth any portion 
of the language used, or figures shown upon such book, pamphlet, picture, 
print, card, paper, or writing; but it 1s sufficient to state generally the fact of 
the lewdness or obscenity thereof. 

"Gal. Pen. C., § 968: Obscene literature, § 8144. 

8851. (4751.) Principal and accessory. Certain distinctions abrogated. 
The distinction between an accessory before the fact and a principal, and be- 
tween principals in the first and second degree, in cases of felony, is abro- 
gated; and all persons concerned in the commission of a felony, whether they 
directly commit the act constituting the offense, or aid and abet in its commis- 
sion, though not present, shall hereafter be prosecuted, tried, and punished as 
principals, and no other facts need be alleged in any information or indict- 
ment against such an accessory than are required in an information or in- 
dictment against his principal. 


Cal. Pen. C., § 971. Jurisdiction of prosecutions against principal 
Principals and accessories defined, §§ 7919, and accessory, §§ 6650, 6651. 
7920 


8852. (4752.) Accessory punished though principal not. An accessory 
to the commission of a felony may be prosecuted, tried, and punished, though 


ee 
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the principal may be neither prosecuted nor tried, and though the principal 
may have been acquitted. : 
Cala PenwCs, 99402 Punishment of accessory, § 7921. : 

8853. (4753.) Indictment or information to be recorded. Certified copy. 
Every indictment or information must be recorded by the clerk within five 
days after the same is filed, in a book to be kept for that purpose. The judge 
must compare the record with the original indictment or information, and 
certify the correctness thereof. In case the original indictment or informa- 
tion is lost or destroyed, the defendant may be tried upon a copy taken from 
the record and certified by the clerk. 

Mont. Pen: C., § 1855: 

8854. (4754.) Officials not to disclose indictment, etc., until arrest. No 
grand juror, county attorney, clerk, judge, or other officer must disclose the 
fact that an indictment is found or an information filed until the defendant has 
been arrested, except any disclosure that may be necessarily incident to the = 
issue and service of a warrant to arrest the defendant. A violation of this 
section may be punished as a misdemeanor by fine or imprisonment, or both. 

Mont. Pen. C., § 1856. Disclosure by grand juror, §§ 8011, 8815. 

8855. (4755.) Joint ownership of personal property, how pleaded. 
When any offense is committed upon, or in relation to, any personal property 
belonging to several partners or owners, the indictment or information for 
such offense is sufficient if it allege such property to belong to any one or 
more of such partners or owners, without naming them all. 


Mont. Pen. C., § 1858. having stolen horses belonging to different ” 
Where Indictment charged defendant with owners. 


State v. Mickel, 23 U. 507; 65 P. 484. : 
See State v. McKee, 17 U. 370; 58 P. 783. a 


CHAPTER 23. : 
ARRAIGNMENT OF DEFENDANT. | 


8860. (4756.) Arraignment of defendant, when and where. When the 
information or indictment shall have been filed, the defendant must be ar- 
raigned thereon before the court in which it shall be filed, unless the cause -4 
is transferred to some other county for trial. Such arraignment must be “ 
within ten days from the date of filing the information or indictment, if court 
be then in session in such county, otherwise on the first day of the next suc- 
ceeding session of court. Am/’d’15, p. 200. 


Cal. Pen. C., § 976. In the absence of an objection at the time, an 
Rights of accused, Con. art. 1, secs. 7-13; § arraignment on a holiday is harmless error, as 
boas an arraignment may be waived. 

State vs. Estes, 52 U. —; 175 P. —. 


8861. (4757.) Presence of defendant at arraignment necessary, when. 
If the information or indictment is for a felony, the defendant must be per- 
sonally present; but if for a misdemeanor, he may appear upon the arraign- 
ment by counsel. 
@al- Pen. 'C., 8 977. Presence of defendant at trial, § 8926. 
8862. (4758.) Defendant in custody brought in. When his personal 
appearance shall be necessary, if he is in custody, the court may direct that he 


be brought, and the officer in whose custody he shall be must thereupon bring 
him, before it to be arraigned. 
Cal. Pen. C., § 978: 


8863. (4759.) Id. Bench warrant for defendant on bail. If the de- 
’ fendant shall have been discharged on bail, or shall have deposited money in- 
stead thereof, and does not appear to be arraigned when his personal attend- 
ance shall be necessary, the court, in addition to the forfeiture of the under- 


taking of bail, or the money deposited, may direct the clerk to issue a bench 
warrant for his arrest. 
Cal. Pen. C., § 979 : 


8864. (4760.) Id. Issuance of bench warrant. The clerk, on the appli- 


hie pa eee 


cation of the prosecuting attorney, may, at any time after the order shall have 
been made, whether the court is sitting or not, issue a bench warrant to one 
or more counties. 

Cal. Pen. C., § 980. 

8865. (4761.) Form of bench warrant, if offense a felony. The bench 
warrant upon the information or indictment, if the offense is a felony, must 
be substantially in the following form: 

State of Utah, county of uw. 

The state of Utah to any sheriff, constable, marshal, or policeman in this 
state: 

An information having been filed (or an indictment having been found), 
Cl wad Ce ree day Oba. es , A. D. 19...., in the district court of the county 
Os pe , charging C D with the crime of (designating it generally); you 
are therefore commanded forthwith to arrest the above named C D, and bring 
him before that court (or before the court to which the information or in- 
dictment may have been removed, naming it), to answer said information 
or indictment; or if the court has adjourned for the term, that you deliver 
him into the custody of the sheriff of the county of 


Given under my hand, with the seal of said court affixed, this ............... day 
a) aie wei, IGE 
[Seal By order of said court. Ee; Clerk: 


Cal Pen. C., § 981*. 

8866. (4762.) Arrest under bench warrant. Bail. The defendant, 
when arrested under a warrant for an offense not bailable must be held in 
custody by the sheriff of the county in which the information is filed or the 
indictment is found, unless admitted to bail after an examination upon a writ 
of habeas corpus; but if the offense is bailable, there must be added to the 
body of the bench warrant a direction to the following effect: “Or, if he re- 
quires it, that you take him before any magistrate in that county, or in the 
county in which you arrest him, that he may give bail to answer to the in- 
formation or indictment ;” and the court, upon directing it to issue, must fix 
the amount of bail, and an indorsement must be made thereon and signed by 
the clerk, to the following effect: “The defendant is to be admitted to bail 
foetive Siiin-of 3... dollars.” 

Cal. Pen. C., § 982. 

8867. (4763.) Bench warrant served as a warrant of arrest. The bench 
warrant may be served in any county in the same manner as a warrant of 
arrest. 

Cal. Pen. C., § 983*. 

8868. (4764.) Bail after arrest on bench warrant. If the defendant is 
brought before a magistrate of another county for the purpose of giving bail, 
the magistrate must proceed in respect thereto in the same manner as if the 
defendant had been brought before him upon a warrant of arrest, and the 
same proceedings must be had thereon. 

Cal. Pen. C., § 984. Bail generally, §§ 9243-9270. 

8869. (4765.) Bail may be increased. Imprisonment until given. When 
the information or indictment is for a felony, and the defendant, before the 
filing or finding thereof, shall have given bail for his appearance to answer 
the charge, the court to which the information or indictment shall be pre- 
sented may order the defendant to be committed to actual custody, unless he 
gives bail in an increased amount, to be specified in the order. 

Cale Pens 1 C.; § 985". 

8870. (4766.) Id. Bench warrant for absent defendant. If the defend- 
ant is present when the order is made, he must be forthwith committed. If he 
is not present, a bench warrant must be issued and proceeded upon in the 
_ manner provided in this chapter. 

Cal. Pen. C., § 986. 
8871. (4767.) On arraignment, defendant entitled to counsel. Appoint- 
ment. Ifthe defendant appears for arraignment without counsel, he must be 
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informed by the court that it is his right to have counsel before being ar- 
raigned, and must be asked if he desires the aid of counsel. If he desires and 
is unable to employ counsel, the court must assign counsel to defend him. 


Cal. Pen. C., § 987. 

Rights of accused persons, Con. art. 1, secs. 
7-138; § 8553. 

The transcript of the proceedings before an 
examining magistrate, affirmatively showing 
that the defendant ‘‘waived the service of an 
attorney,’’ shows that defendant was apprised 
of his right to such services, and in absence 


of showing to contrary it will be presumed that 
the examining magistrate informed accused of 
his right to an attorney. 
State v. Mewhinney, 48 U. 135; 134 P. 632. 
An attorney appointed under this section 
is not entitled to compensation from the coun- 


Pardee v. S. L. County, 39 U. 482; 118 P. 122. 


8872. (4768.) Id. Information or indictment to be read. Plea. The 
arraignment must be made by the court, or by the clerk or county attorney 
under its direction, and shall consist in reading the information or indictment 
to the defendant and delivering to him a copy thereof, including the list of 


witnesses, and asking him whether he pleads guilty or not guilty to the in- 


formation or indictment. 
Cal. Pen. C., § 988*. 


8873. (4769.) Defendant to declare his true name. When the defendant 
is arraigned, he must be informed that, if the name by which he is prosecuted 
is not his true name, he must then declare his true name, or be proceeded 
against by the name in the information or indictment. If he gives no other 
name, the court may proceed accordingly ; but if he alleges that another name 
is his true name, the court must direct an entry thereof in the minutes of the 
arraignment, and the subsequent proceedings on the information or indict- 
ment may be had against him by that name, referring also to the name by 
which he is informed against or indicted. 


Cal. Pen. C., § 989*. 
Defendant charged in wrong name, correction, § 8833. 


8874. (4770.) Time allowed for answer. Motion to set aside. De- 
murrer. Plea. Proviso. If, on the arraignment, the defendant requires it, 
he must be allowed a reasonable time, not less than one day, to answer the 
information or indictment. He may, in answer to the arraignment, move 
to set aside, demur, or plead to the information or indictment; provided, 
that the defendant must be required to answer within ten days from the 
date of arraignment if court be then in session in such county, otherwise 
on the first day of next succeeding session of court. Am’d215;p. 200: 

Cal. Pen. C., § 900. 7 


CHAPTER 24. 
SETTING ASIDE INFORMATION OR INDICTMENT. 


8878. (4771.) When information must be set aside. The information 
must be set aside by the court in which defendant is arraigned, upon his mo- 
tion, in any of the following cases: 

1. When it fails to recite that the defendant had theretofore been duly 
committed by a magistrate; 

2. When the names of the witnesses testifying on the part of the state 
in such examination are not indorsed thereon; 

3. When it is not signed by the district attorney or by the attorney pro 


tem. for the state. AmideOLipazs7 


Cal. Pen. C., § 995*. Indictment and information tested by same 


Information, rules of pleading, form, etc., §§ 
8779-8782, 8828-8855. 

Granting or refusing of motion deemed ex- 
cepted to, § 918). 

Waiver of preliminary examination, § 8549, 
and note. 

Time of filing and necessity of preliminary 
hearing, § 8779. 

Names of witnesses, etc., to be placed on in- 
formation, § 8782. 

When indictment or information sufficient, § 
8841. 


8879. (4772.) When the indictment must be set aside. The indictment 


rules of pleading. 

State Va0 Crook 16 Un 21275 la PatOoue 

A variation of the date of an adulterous 
act is not ground for motion to quash. 

State v. Sheffield, 45 U. 426; 146 P. 306. 

An objection that accused has not had a 
preliminary examination may be raised by a 
moves to quash the information, and such 
ae Nae be considered as a demurrer ee 

State v. Springer, 40 U. AT 1s 121) Po be. 
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must be set aside by the court in which the defendant is arraigned, upon his 


‘motion, in any of the following cases: 
1. Where it is not found, indorsed, and presented as. prescribed in this 


code; 


Z. When the names‘of the witnesses examined before the grand jury, or 
whose depositions may have been read before them, are not inserted at the 
foot of the indictment, or indorsed thereon; 

3. When a person has heen permitted to be present during the session 
of the grand jury while the charge embraced in the indictment has been under 
consideration, except as provided in § 8814; 

4. When the defendant had not been held to answer before the finding 
of the indictment, on any ground which would have been good for challenge 
either to the panel or to any individual grand juror. 


Cal. Pen. C., § 995%. 

Indictment, rules of pleading, form, etc., §§ 
8820-8855. 

Granting or refusing of motion deemed ex- 
cepted to; § 9189. 

Names of witnesses to be placed on indict- 
ment, § 8829. 


testimony of incompetent witness is no ground 
for setting aside. 

USS. v. Cutler, 5 U. 608319) PB. 145, 

Indictment: returned by grand jury not sum- 
moned and impaneled as required by law, or 
consisting of an illegal number, should be set 
aside. : 

U. S. v. Reynolds, 1 U. 226 


Fact that indictment ,was found solely on Brannigan v. People, 3 U. 488; PRE NE 767. 
8880. (4773.) Motion to set aside. Form. When to be made. Motion 
to set aside the information or indictment, must be in writing, subscribed by 
the defendant or his attorney, and it must specify clearly the ground of ob- 
jection to the information or indictment, and such motion must be made and 
tiled contemporaneously with the filing of a demurrer and plea, or the de- 
fendant will be deemed to have waived any objection which could be raised 
by such motion. Pardes, pezul: ! 
Mont. Pen. C., § 1911; N. Dak. (1895) § 8083. ; 
8881. (4774.) Id. Hearing. Procedure. Postponement. The motion 
must be heard at the time it is made, unless for cause the court postpones the 
hearing to another time. If the motion is denied, the defendant must im- 
mediately answer the information or indictment, either by demurring or 
pleading thereto. If the motion is granted, the court must order that the 
defendant, if in custody, be discharged therefrom; or, if admitted to bail, that 
his bail be exonerated; or, if he has deposited money instead of bail, that the 
same be refunded to him, unless it directs that an information be filed or that 
the case be submitted to the same or to another grand jury. But the court 
shall not postpone the hearing for any longer time than may be imperative. 
Ant dal) .ep..cols 
Cal. Pen. C., § 997°. 
8882. (4775.) Id. When new information or resubmission ordered. 
If the court directs that an information be filed, or that the case be resub- 
mitted, the defendant, if already in custody, must so remain unless he shall 
be admitted to bail; or, if already admitted to bail, or money has been de- 
posited instead thereof, the bail or money shall be answerable for the appear- 
ance of the defendant to answer a new information or indictment; and, un- 
less a new information is filed or a new indictment is found at the same or 
the next term of court, the court must make the order prescribed by the next 
preceding section. 


Cal. Pen. C., § 9984. 

Amendment of information, § 8781. 

Proceedings on sustaining demurrer to infor- 
mation or indictment, §§ 8893-8895. 

Nolle Prosequi, §§ 8780, 9348. 


8883. 


Dismissal for failure to bring action to trial, 
§§ 9345-9347. 

Resubmission to grand jury, § 8821. 

Mistake in charging the offense, discharge or 
new prosecution, § 8993. 


(4776.) Order setting aside not a bar. An order to set aside an 


information or indictment, as provided in this chapter, shall be no bar to a fu- 


ture prosecution for the same offense. 


Gals Pens (C:, $= 999. 

Bar on judgment of acquittal, § 8903. 

Decisions on once in jeopardy, etc., note to 
§ 8905. 


Whether such an order bars a future prose- 
cution is a question of law for the court. 
State v. Springer, 40 U. 471; 121 P. 976. 
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CHAPTER 25. 
DEMURRER. 


8887. (4777.) Defendant’s pleading, a demurrer or a plea. The only 
pleading on the part of the defendant shall be either a demurrer or a plea. 
Cal. Pen. C., § 1002. 


8888. (4778.) Demurrer, when made. Plea. Both the demurrer and _ 

plea must be put in open court at the time of the arraignment. . 
Anvd 715; p. 2015 
Cal. Pen. C., § 1003. 

8889. (4779.) Grounds of demurrer. The defendant may demur to the 
information or indictment when it appears upon the face thereof: 

1. That the grand jury by which it was found had no legal authority 
to inquire into the offense charged, by reason of its not being within the legal 
jurisdiction of the county, if an indictment, or, if an information, that the 
court has no jurisdiction of the offense charged therein; or, 

2. That it does not substantially conform to the requirements of §§ 8830- 


3 
i 
“a 
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8832 ; 
3. That more than one offense is charged, except as provided in § 
8834 ; or, 


4. That the facts stated do not constitute a public offense; or, 

5. That it contains matter which, if true, would constitute a legal justi- 
fication or excuse of the offense charged, or other legal bar to the prosecu- 
tion. * 

Cal. Pen. C., § 1004*. 150, 151, of the code of procedure in criminal 
Order sustaining or overruling demurrer cases as to the offense charged and the par- 
deemed excepted to, § 9189. ticular circumstances” sufficiently specifies the 


Demurrer that the indictment ‘‘does not sub- grounds of objection hereunder. | 
stantially conform to the requirements of §§ People-v., Hill, 3 U.3345 8) Pi 75; 


8890. (4780.) Demurrer to be in writing and to specify grounds. The 
demurrer must be in writing, signed either by the defendant or his counsel, 
and filed. It must distinctly specify the grounds of objection to the informa- 
tion or indictment, or it must be disregarded. 

Cal. Pen. C., § 1005. 


8891. (4781.) Id. Time of hearing argument. Postponement. The 
argument upon the objections presented by the demurrer must be heard at 
the time it is filed, unless for cause the court postpone the hearing to another 
time, but the court shall not postpone the hearing for any longer time than 
may be imperative. If the defendant files a motion to set aside the informa- 
tion or indictment, the argument upon such motion and the argument upon 
the demurrer must be heard at the same time. Anidy l52p.20' 

Cal. Pen. C., § 1006. 


8892. (4782.) Judgment on demurrer. Entry. Upon considering the | 
demurrer, the court must give judgment, either allowing or disallowing it, j 
and an order accordingly must be entered upon the minutes. | 

Cal. Pen. C:, § 1007. q 
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8893. (4783.) Effect of sustaining demurrer. Further prosecution. _ 
If the demurrer is allowed, the judgment shall be final upon the information : 
or indictment demurred to, and shall be a bar to another prosecution for the 
same Offense, unless the court, being of the opinion that the objection on 
which the demurrer is allowed may be avoided in a new information or in- : 


dictment, directs that a new information be filed, or that the case be resub- 
mitted to the same or to another grand jury. 


CaleeeenmC:, SeLO08s: 
When jurisdiction found to be in another 
county or state, procedure, §§ 8)94-8997. 


ae e for failure to prosecute, §§ 9345- 


New information or resubmission of charge 
when facts charged do not constitute an of- 
fense, §§ 8994, 8998. 

New information or indictment when motion 
to set aside granted, § 8882. 

Decisions on once in jeopardy, etc., note to 
§ 8905. 


Amendment of information, § 8781, 


The words “next succeedin j ” 
refer to the first grand jur the Malet tg 
the allowance of the denuieel: nat sieets ate 

People v. Hill, 3 U. 334: 3 P. 75. 


This section, nor § 8903, a i 
: , no “Vo, does not permit 
filing of a new information on ae atau 


‘ 
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of an action and the discharge of the accused 
after plea. 


Bares v. Second Dist. Court, 36 U. 39€; 104 


While an appeal may be taken from a judg- 
ment sustaining a demurrer, the supreme court 
is without authority to reinstate the case and 
remand for further pleading. 
fps City v. Hoffman, 42 U. 596; 134 P. 


‘Where accused filed written objections to 
the information which recited that it appeared 
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part of the motion, that accused had not, prior 
to the filing of the information, had a right 
of a preliminary examination for the offense 
charged in the information, and prayed that 
the information be set aside and quashed, 
held it was not a demurrer to tne informa- 
tion, but a motion under § 8878, and, if sus- 
tained, is not a bar to another prosecution 
for the same offense, and the question whether 
or not it is a bar is for the court, and not 
the jury, to determine. 
State v. Springer, 40 U. 471; 121 P. 976. 


by the justice’s record, which was made a 

8894. (4784.) Id. When defendant discharged. If the court does not 
permit the information to be amended, nor direct that a new information be 
filed, nor direct that the case be resubmitted, the defendant, if in custody, 
must be discharged, or if admitted to bail, his bail shall be exonerated, or if 
he shall have deposited money instead of bail, the money must be refunded 
to him. 

Cal. Pen. C., § 1009*. Amendment of information, § 8781. 


8895. (4785.) Id. If case resubmitted. If the court directs that the 
case be resubmitted, the same proceedings must be had thereon as are pre- 
scribed in § 8882. 

Cal. Pen. C., § 1010. 


8886. (4787.) What objections must be taken by demurrer. What at 
any time. When the objections mentioned in § 8889 appear upon the face of 
the information or indictment, they shall be taken only by demurrer, except 
that the objection to the jurisdiction of the court over the subject of the in- 
formation or indictment, or that the facts stated do not constitute a public of- 
fense, may be taken at the trial, under the plea of not guilty, or after the trial, 


in arrest of judgment. 


CalsebPen, nC... 1012, 

(The title and enacting clause of chap. 113, 
Laws ’15, recite that this section is amended 
but the act contains no amendment.) 

Objections, except the two specified, not 
taken by demurrer are waived. 

U."S: Vv. West; 7 U. 4387; 27 P84: 


A question of want of jurisdiction in the 
trial court in a criminal case may be raised 
for the first time in the supreme court. 

State v. Morrey, 23 U. 273; 64 P. 764. 


CHAPTER 26. 
BLEA. 


8898. 


Lee tetnity 
2. Not guilty; 


(4788.) Pleas of four kinds. There are four kinds of pleas to an 
information or indictment. A plea of: 


3. A former judgment of conviction or acquittal of the offense charged, 
which may be pleaded either with or without the plea of not guilty; 
4. Once in jeopardy, which may be pleaded with or without the plea of 


not guilty. 

Gale Pen. GC., §-1016*%. 

When put in, § 8888. 

“Not guilty’? entered when defendant refuses 
to plead, § 8906. 

Decisions on former conviction, acquittal, or 
once in jeopardy, note to § 8905. ; 

Former conviction, or acquittal, or once in 
jeopardy a bar, Con. art. 1, sec. 12; §§ 8904, 
8905, 8555, 8652, 8€53. 

Where an arraignment is had and a plea en- 
tered on a holiday, no objection being entered, 
the error, if any, is waived inusmuch as the 


8839. 


defendant may waive the arraignment and 
plea. The case of People v. Heller, 2 U. 133 is 
overruled. 

State v. Estes, 52 U. —; 175 P. —. 


Plea of former conviction not made _ is 
waived. 

In re Maughan, 6 U. 167; 21 P. 1088. 

In re Barton, 6 U. 264; 21 P. 998. 

Where an issue of former acquittal is raised, 


it must be passed upon by the jury. 
State v. Creechley, 27 U. 142; 75 P. 384. 


(4789.) Plea must be oral. Form of entry. [Every plea must be 


oral, and entered upon the minutes of the court substantially in the following 


form: 


1. If the defendant pleads guilty: 


guilty of the offense charged ;” 


“The defendant pleads that he is 


oo 
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2. If he pleads not guilty: “The defendant pleads that he is not guilty | 


of the offense charged ;” 

Seen eli tie pleads a former conviction or acquittal: “The defendant pleads 
that he has already been convicted (or acquitted ) of the offense charged by 
the judgment of the court of (naming it), rendered at (naming the place), 
Onetne as. dayuO fee <a 

Peliahe meee once in jeopardy: “The defendant pleads that he has 
been once in jeopardy for the offense charged (specitying the time, place, and 
court).”” 

Calweeen, Cy 8 LOT: ‘ 

8900. (4790.) Plea of guilty put in only by defendant. Withdrawal. A 
plea of guilty can be put in only by the defendant himself, in open court, unless 
upon information or indictment against a corporation, in which case it may 
be put in by counsel. The court may at any time before judgment upon a 
plea of guilty permit it to be withdrawn and a plea of not guilty substituted. 


CalsePen. Cy, $-.1018: Rights of defendant, Con. art. 1, sec. 12, and 
Where defendant refuses to plead, § 8906. notes; § 8553, and notes. 


8901. (4791.) Issue on plea of not guilty. The plea of not guilty puts 
in issue every material allegation of the information or indictment. 
Calmen. .C., 81019: 
8902. (4792.) Evidence under plea of not guilty. All matters of fact 
tending to establish a defense other than those specified in subs. 3, 4, § 8898, 


may be given in evidence under the plea of not guilty. 
Cal. Pen. C., § 1020*. 


8903. (4793.) Former acquittal on ground of variance not a bar. If the 
defendant shall have been formerly acquitted on the ground of variance be- 
tween the information or indictment and the proof, or the information or in- 
dictment shall have been dismissed upon an objection to its form or substance, 
or in order to hold the defendant for a higher offense, without a judgment of 


acquittal, it shall not be an acquittal of the same offense. 
@als Pen. sC-, 5§) 1021. discharge of the accused after plea, a new 


Mistake in charging proper offense, discharge 
or new prosecution, § 8993. 

Dismissal to hold defendant for another of- 
fense not a bar, §§ 8993, 9038. 


information cannot be filed, since § 8781 for- 
bids an amendment of an information in mat- 
ters of substance after plea. 

Barnes v. Second Dist. Court, 36 U. 396; 104 


After the dismissal of an action and the P. 282. 


8904. (4794.) Id. Acquittal on merits a bar, notwithstanding defects. 
Whenever the defendant shall be acquitted on the merits, he shall be acquitted 
of the same offense, notwithstanding any defect in form or substance in the 


information or indictment on which the trial shall have been had. 
Cal. Pen. C., § 1022. 


8805. (4795.) Id. Conviction, acquittal, or once in jeopardy a bar. 
When the defendant shall have been convicted or acquitted or been once 
placed in jeopardy upon an information or indictment, the conviction, acquit- 
tal, or jeopardy shall be a bar to another information or indictment for the 
offense charged in the former, or for an attempt to commit the same, or for an 


offense necessarily included therein, of which he might have been convicted 
under that information or indictment. 


Cale Pen: C., § 1023: 

Acquittal or conviction a bar, §§ 8520, 8522. 

Persons not to be put twice in jeopardy, Con. 
art. 1, sec. 125 § 8555, and note. 

Order setting aside indictment or informa- 
tion for informality is not a bar, § 8883. 

% porolen conviction or acquittal a bar, § 8522, 
65 

Conviction or acquittal in another county a 
bar, § 8653. 

Dismissal for failure to prosecute a_ bar, 
when, §§ 9345-9850. 

Nolle prosequi, §§ 8780, 9348. 

Plea of once in jeopardy, with or without 
plea of not guilty, § 8898. 

When the offense charged is part and inci- 
dent of an offense of which defendant has been 
convicted, the plea of former conviction should 
be sustained. 

In re Snow, 120 U. ° 274. 


(Not reported 
in Utah reports). 


Ex parte Neilsen, 131 U. S. 176. (Not re- 
ported in Utah reports). 

Plea of former conviction not made is 
waived. 

In re Barton, 6 U. 264; 21 P. 998. 

In re Maughan, 6 U. 167; 21 P. 1088. 

Waiver by consent to discharge of jury. A 
defendant pleaded not guilty and once in jeop- 
ardy. The jury was discharged after trial 
with the consent of the defendant, when he 
was placed on trial again; held, that the de- 
fendant could not plead a tailure of the jury 
to find upon the issues of once in jeopardy, 
he having consented to the discharge of the 
jury. 

People v. Kerm, 8 U. 268; 30 P. 988. 

Former conviction under complaint charging 
offense of gambling committed on Jan. 1, and 
on divers days thereafter up to and including 
Sept. 19, does not bar indictment for gambling 


4 
y=" we 


mt 


See 


on a day between the two days particularly 
mentioned. 
People v. Sullivan, 9 U. 195; 33 P. 701. 
Defendant could be tried again for murder in 


the first degree, after verdict of guilty of 
murder in second degree had been set aside 
on his motion. 

State v. Kessler, 15 U. 142; 49 P. 293. 

Where an information was filed against the 
accused for procuring a miscarriage, a de- 
murrer thereto sustained, and the court made 
no order requiring the case to be submitted 
to another grand jury, or that another infor- 
mation be filed, but ordered the accused dis- 


An unlawful trial and conviction therein 
because jury was unlawful, followed by an 
absolutely void judgment on sucn conviction, 
does not have the effect of putting the defend- 
ant once in jeopardy. 

State v. Bates, 22 U. 65; 61 P. 905. 

Where issue of former acquittal is raised, 
it must be passed upon by the jury. 

State v. Creechley, 27 U. 142; 75 P. 384. 

Where a jury was impaneled and sworn and 
the cause dismissed after the evidence was all 
introduced, defendant was thereby placed in 
jeopardy, and cannot be tried again for the 
crime charged in the information, or any other 


charged, and: another information was filed 

against the accused for the same offense, a 

plea of former acquittal was a bar, and the 

court should have so instructed the jury. 
State v. Crook, 16 U. 212; 51 P: 1091. 


8806. (4796.) Refusal to plead. If the defendant refuses to answer the 
information or indictment by demurrer or plea, a plea of not guilty must be 
entered. 


Cal. sPen- C., 8} 1024: 
Refusal to plead after demurrer overruled, § 8856. 


8907. (4797.) Preparation for trial. Time allowed defendant. After 
his plea, the defendant shall be entitled to at least two days to prepare for 
trial, but the time of trial shall not be postponed for a longer time than the 
court may deem imperative. Am’d’15, p. 201. 


offense included therein. 
State v. Hows, 31 U. 168; 87 P. 163. 


CHAPTER 27. 
INFORMATION OR INDICTMENT AGAINST A JUDGE. 


8808. (47£8.) Governor to designate another judge to preside. When 
an information is filed or an indictment is found in a district court against a 
judge thereof, a certificate of that fact must be transmitted by the clerk to 
the governor, who shall thereupon designate and direct a judge of the district 
court of another district to preside at the trial of such information or in- 
dictment, and hear and determine all pleas and motions affecting the defend- 


ant thereunder before and after judgment. 
Mont. Pen. C., § 1960. 


CHAPTER 28. 
REMOVAL OF ACTION BEFORE TRIAL. 


8911. (4799.) Removal when impartial trial cannot be had. A criminal 
action may be removed from the court in which it is pending, on the applica- 
tion of the defendant, upon the ground that a fair and impartial trial cannot 


be had in the county where the action is pending. 

Gal, Pen. G.,,§) 1033; Cal. Sup. €1889)) § 1033*, Change of place of trial on preliminary ex- 
p. 474. amination, § 8740. 

Change of venue as may be provided by law, 
Con. art. 8, sec. 5, and note. 


8912. (4800.) Application for removal. Notice. Time allowed for 
making application. The application must be made in open court, and in 
writing, supported by an affidavit or affidavits, and may be made at any time 
before trial upon a reasonable notice and the service of copies of the applica- 
tion and affidavit or affidavits upon the attorney for the state. If a new trial 
is necessary, either by reason of the discharge of a jury without verdict or 
the granting of a new trial, the removal may be allowed at any time before 
the new trial. The written application, together with the affidavit or aff- 
davits, must be served upon the attorney for the state and filed with the clerk 
of the court at least fifteen days before the day of trial, or the defendant 


shall be deemed to have waived his right of removal. Aum de LS 5 ose20 Ie 
Cal. Pen. C., § 1034*. Cal. Sup. (1889) § 1034*, p. 475. 
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8913. (4801.) When application to be heard in absence of accused. _ 


Whenever an affidavit by the defendant shall show that he cannot safely ap- 
pear in person to make the application because the popular excitement against 
him is so great as to endanger his personal safety, and such statement 1s sus- 
tained by other testimony, the application may be heard and determined in 
the absence of the defendant, though he is prosecuted for felony, and shall 
not, at the time of such application, have been arrested, or given bail, or been 
arraigned, or demurred, or pleaded to the information or indictment. 

Cal Pen... C..0:$ 10384tte Calas SupsGLeso es the state being merely in rebuttal, case will 


1034*, p. 475. not be reversed because state failed to serve 
Presence of defendant required, when, § 8926, copies on defendant who had had no chance to 
and notes. examine them. 


Under the circumstances, the affidavits of State v. Haworth, 24 U. 398; 68 P. 155. 
8914. (4802.) When granted. If the court is satisfied that the repre- 
sentations of the applicant are true, an order must be made for the removal 
of the action to the district court of a county free from such objection. 


Cal. Pen. C., § 1035*. Cal. Sup. (1889) § Under provisions of this section and § 8956, 
L035", p. 475. where defendant in a homicide case filed 


Order refusing to grant change of venue 
deemed excepted to, § 9189. 

Where a trial court has jurisdiction of a 
cause, the matter of a change of venue is 
within its sound discretion, subject to review 
and reversal only for an abuse of the dis- 
eretion. 

State v. Carrington, 15 U. 480; 50 P. 526. 


8915. (4803.) Entry of order. 


twenty-three affidavits in support of change 
of venue, to the effect that there was great 
popular feeling against him and that he could 
not receive a fair trial, and the state filed 


fifty-two counter affidavits, tne denial of the 


motion was not erroneous. 
State v. Haworth, 24 U. 398; 68 P. 155. 


Transmission of papers. The order of 


removal must be entered upon the minutes, and the clerk must immediately 
make out and transmit to the court to which the action shall be removed a 
certified copy of the order of removal, record, pleadings, and proceedings in 
the action, including the undertakings for the appearance of the defendant and 
of the witnesses. 

Cal-Pen. C.,.§ 1036, 

8916. (4804.) Id. Removal of defendant in custody. If the defendant 
is in custody, the order must direct his removal, and he must be forthwith 
removed by the sheriff of the county where he is imprisoned to the custody 
of the sheriff of the county to which the action is removed. 

Cal. Pen. C., § 1037. 

8917. (4805.) Order of removal is notice to certain witnesses. Excep- 
tions. If the order of removal is made at-a term of the court, it is notice, to 
every person who has entered into an undertaking to appear at such term, to 
appear at the trial of the action before the court to which the same is re- 
moved. In other cases the witnesses must be subpcenaed as provided by this 
code, or the court may require the witnesses on the part of the state to give 
security for their appearance before the court in which the defendant is to be 
tried, as provided by law in other cases. 

Mont. Pen. C., § 1979*; N. Dak. (1895) § 8116. 

8918. (4806.) Costs of removal paid by county. The costs accruing 
from a change of the place of trial and the costs of the trial shall be paid by 
the county where the offense was committed. 

When costs of removal a county charge, § 1485. 


8919. (4807.) State may have change of place of trial. Petition. The 
state may have a change of place of trial for any of the causes for which the 
defendant may obtain the same. The petition therefor must be made by the 
county attorney, supported by affidavit or affidavits. 

Mont. Pen. C., § 1974*; N. Dak. (1895) § 8122*. 


8920. (4808.) Procedure after removal. Pleadings. The court to 
which the action shall be removed must proceed to trial and judgment therein 
as if the action had been commenced in such court. If it is necessary to have 
any of the original pleadings or other papers before such court, the court from 
which the action shall have been removed must at any time, upon application 
of the county attorney or of the defendant, order such papers or pleadings to 


be transmitted by the clerk, a certified copy thereof being retained. 
@al=Pen:) G56 §5 1038) 


Lp Oe Re Ne See eT eee Ne ee ae ee EN MT eee 


‘ee 


Shae, PX ARN 8 With ag ides Sala 


OCEDURE—FORMATION OF JURY. 1685 


CHAPTER 29. 
MODE OF TRIAL. 


8924. (4869.) Issue of fact arises, how. An issue of fact arises: 

1. Upon a plea of not guilty; or, 

2. Upon a plea of a former conviction or acquittal of the same of- 
fense; or, 

3. Upon a plea of once in jeopardy. 

Cal. Pen. C., § 1041. Once in jeopardy, etc., note to § 8905. 

8925. (4810.) Issues of fact tried by jury. Waiver in certain cases. 
Issues of fact must be tried by a jury unless a trial by jury be waived in crim- 
inal cases not amounting to felony by the consent of both parties expressed in 
open court and entered on its minutes. 

Cal. Pen. G., § 1042*. Waiver in misdemeanors, § 8556. 

8926. (4811.) Presence of defendant required, when. If the prosecu- 
tion is for a felony, the defendant must be personally present at the trial, but 
if for a misdemeanor, the trial may be had in the absence of the defendant; if, 
however, his presence is necessary for the purpose of identification, the court 
may, upon application of the county attorney, by an order or warrant, require 
the personal attendance of the defendant at the trial. 


Cal: Pen. C., § 1043. and trial of motion and pleas not involving the 

Presence of defendant on arraignment, § question of guilt or innocence on the merits. 
8861, when verdict rendered, § 9021; not re- . State v. Woolsey, 19 U. 486; 57 P. 426. 
quried on motion for change of venue, when, Defendant need not be with jury which goes 
§ 8913. to view premises in connection with homicide. 

Under this section, it is not necessary that State v. Mortensen, 26 U. 312; 73 P. 562, 633. 
the accused should be present at the filing 


CHAPTER 30. 
FORMATION OF JURY AND CALENDAR. 


8927. (4812.) Trial juries. Formation. Judges to conduct examina- 
tion. Trial juries for criminal cases are formed in the same manner as trial 
juries in civil cases, except that the examination of the jurors shall be con- 
ducted by the judge. The judge may permit counsel for either side to ex- 
amine the jurors, but such examination by counsel shall be limited by the 
court. No action of the court under this section shall constitute error except 


in cases of clear abuse of discretion. 


Cal. Pen. C., § 1046. 

Number of jurors, Con. art. 1, sec. 10; § 3595. 

Selecting, drawing, and summoning jury, §§ 
3606-3€20. 

Civil procedure, clerk to draw names from 
box, § 6790. 

Jury in criminal case should be impaneled 
as follows: Clerk must first draw from box 


8928. 


Am’d ’15, p. 202. 


twelve names, and both prosecution and de- 
fense be required to exhaust all their chal- 
lenges to those drawn, and those unchallenged 
be sworn to try the case; then a sufficient 
number of additional names to complete the 
twelve be drawn, and this process be repeated 
till a jury obtained. 
People v. Callaghan, 4 U. 49; 6 P. 49. 


(4813.) Calendar to be prepared by clerk. The clerk must pre- 


pare a calendar of all criminal actions pending in the court, enumerating them 
according to the date of the filing of the information or indictment, specify- 
ing, opposite the title of each action, whether it is for a felony or a misde- 


meanor, and whether the defendant is in custody or on bail. 


Cal. Pen. C., § 1047*. 


8929. (4814.) 


Id. Order of disposition of cases. 


The issues on the 


calendar must be disposed of in the following order, unless for good cause the 
court shall direct an action to be tried out of its order: 

1. Prosecutions for felony, when the defendant is in custody ; 

2. Prosecutions for misdemeanor, when the defendant is in custody ; 

3. Prosecutions for felony, when the defendant is on bail; 

4. Prosecutions for misdemeanor, when the defendant is on bail. 


Cal. Pen. C., § 1048. 
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CHAPTER 31. 
POSTPONEMENT OF TRIAL. 


8931. (4815.) Postponement of trial. Cause to be shown by affidavit. 
When an action shall be called for trial, or at any time previous thereto, the 
court may, upon sufficient cause shown by either party by affidavit, direct 
the trial to be postponed to another day of the same or of the next term. 
But the court shall not postpone the trial for a longer time than may be im- 
perative. And =15; pw202 


thereof is reversible error only when prejudice 


Cal. Pen. C., § 1052*. therefrom is clearly shown. 
Order refusing to postpone deemed excepted State v. Morgan, 2% U. 103; 74 P. 526. 
to by defendant, § 9189. There must be a showing of prejudice and of 
Dismissal for failure to bring action to trial, bane 
9345. . : 
: Continuance and discharge of defendant from The granting of a continuance upon the 
eustody, § 9346. grounds of excitement or bias in the communi- 
Grounds for continuance, affidavits, etc., civil ty rests largely in the discretion of the trial 
procedure, §§ 6786 and notes. court, and, where the accused’s showing was 
Discretion of court, civil procedure, note to controverted, will not be reviewed. 
§ 6786. State v. Anselmo, 46 U. 137; 148 P. 1071. 
Affidavit sufficient for continuance. Denial of accused’s request for continuance 
People v. Wiggins, 1 U. 324. in order to secure a witness is not error if ) 
People v. Garns, 2 U. 260. no diligence on his part is shown, and is 
State v. Freshwater, 30 U. 442; 85 P. 447. without prejudice where he testifies he had 
State v. Williams, 49 U. 320; 163 P. 1104. not communicated with the witness and did 
The granting of a continuance in a criminal not know where she was. 
case is a discretionary matter, and refusal State v. Brewer, 48 U. 252; 158 P. 1094. 


CHAPTER 32. | 
CHALLENGING THE JURY. | 


8936. (4816.) Challenge defined. Two kinds. A challenge is an objec- 
tion made to the trial jurors, and is of two kinds: 

Pe loathe panel: 

2. To an individual juror. 

@al. Pen. C., §-1055. 

8937. (4817.) Joint defendants to join in challenges. When several de- 
fendants are tried together, they cannot sever their challenges, but must join | 
therein. 


Cal. Pen. C., § 1056. Applied. 
People v. O’Laughlin, 3 U. 183; 1 P. 653. 


8938. (4818.) Panel defined. The panel is a list of jurors returned to 


serve at a particular court, or for the trial of a particular action. 
Cal. Pen. C., § 1057*. ‘ 


8939. (4819.) Challenge to the panel. A challenge to the panel is an 
objection made to all the jurors returned, and may be taken by either party. 


Cal. Pen. C., § 1058. challenges, he waived any right to object to 
Where the impaneling of the jury exhausted the manner of drawing and return of the jury. 
the panel and the defendant accepted the State v. White, 40 U. 342; 121 P. 579. 


jury without having exhausted his peremptory 

8940. (4820.) Id. Grounds. A challenge to the panel can be founded 
only on a material departure from the forms prescribed in respect to the 
drawing and return of the jury, or on the intentional omission of the proper 
officer to summon one or more of the jurors drawn. 


Gal. Pen: C., § 1059*: Decisions on challenge to panel, civil pro- 
Exception on disallowance of challenge to cedure, note to § 6795. 
panel, § 9189. 


8941. (4821.) Id. Taken before juror sworn. In writing. A challenge 
to the panel must be taken before a juror is sworn, and must be in writing or 
be noted by the stenographer, and must plainly and distinctly state the facts 
constituting the ground of challenge. | 

Gall Pen... C;,..9 10603 ¢ 

8942. (4822.) Id. Exception to challenge. Trial of sufficiency of 
challenge. If the sufficiency of the facts alleged as ground of the challenge is 
denied, the adverse party may except to the challenge. The exception need 
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not be in writing, but must be entered on the minutes of the court or of the 
stenographer, and thereupon the court must proceed to try the sufficiency of 


the challenge, assuming the facts alleged therein to be true. 
Cal. Pen. C., § 1061. 


8943. (4823.) Id. If challenge found sufficient. Amendment to chal- 
lenge. If, on the exception, the court finds the challenge sufficient, it may, 
if justice requires it, permit the party excepting to withdraw his exception 
and to deny the facts alleged in the challenge. If the exception is allowed, 


the court may, in like manner, permit an amendment to the challenge. 
Cal. Pen. C., § 1062. 


8944. (4824.) Id. Denial of challenge, how entered. Trial of challenge. 
If the challenge is denied, the denial may be oral and must be entered on the 
minutes of the court or be noted by the stenographer, and the court must pro- 
ceed to try the question of fact, and upon such trial the officers, whether ju- 
dicial or ministerial, whose irregularity is complained of, as well as any other 
person, may be examined to prove or disprove the facts alleged as the ground 
of the challenge. 

Cal; Pen. C., -§—1063: 

8945. (4825.) Id. Procedure, if allowed; if disallowed. If, either upon 
exception to the challenge or a denial of the facts, the challenge is allowed, 
the court must discharge the jury, so far as the trial in question is concerned. 
If disallowed, the court must direct the jury to be impaneled. 

Cale rena G.,§) L065: 

8946. (4826.) Defendant to be informed of right to challenge. Before 
a juror is called, the defendant must be informed by the court, or under its 
direction, that if he intends to challenge an individual juror, he must do so 
when the juror appears and before he is sworn. 

Cal. Pen. C., § 1066. 

8947. (4827.) Challenges to individual jurors. A challenge to an indi- 
vidual juror is either: 

ft .Péremptory ;or, 

2. HOF Cause: 

Cal. Pen. C., § 1067. 

8948. (4828.) Id. When taken. It must be taken when the juror ap- 
pears and before he is sworn to try the cause; but the court may for cause 
permit it to be taken after the juror is sworn and before the jury is com- 


pleted. 
Cal. Pen. C., § 1068. remaining in the box must be exercised or 
After challenges for cause to the first twelve waived by the state and defendant. 

jurors are passed on, and before others are State v. Riley, 41 225; 126 P. 294 


called to take the places of those excused State v. Mewhinney, 43 U. 135; 134 P. 6382. 
for cause, right to peremptorily challenge those 


8949. (4829.) Peremptory challenge defined. A peremptory challenge 
can be taken by either party, and may be oral. It is an objection to a juror 
for which no reason need be given, but upon which the court must exclude 
ee Pen. C., § 1069. Peremptory challenges, order of, § 8964. 

8950. (4830.) Id. Number allowed. The defendant and the state shall 
each be entitled to peremptory challenges as follows: 

1. If the offense charged is punishable with death or by imprisonment 
for life, to the number of ten; 

2. If the offense charged is a felony other than those above mentioned, 
to the number of four; 

3. If the offense charged is a misdemeanor, to the number of three. 

pnt ds, p. 2028 
Cal. Pen. C., § 1070*; Mont. Pen. C., § 2044*. 

8951. (4831.) Challenge for cause. General or particular. A challenge 
for cause may be taken by either party. It is an objection to a particular 
juror, and is either: 

1. General, that the juror is disqualified from serving in any case; or, 


2. Particular, that he is disqualified from serving in the action on trial. 
Cal. Pen. C., § 1071. 
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8952. (4832.) General causes of challenge. General causes of challenge _ 

are: —— 

1. A conviction for felony ; ae 

2. A want of any of the qualifications prescribed by law to render a _ 
person a competent juror ; 

: 3. Unsoundness of mind, or such defect in the faculties of mind or or- 


gans of the body as render him incapable of performing the duties of a juror. | er 


Cal. Pen. C., § 1072. A jury was sworn in a case March 2% On 
Decisions on challenge for cause, civil pro- March 3, a statute prescribing an additional 
eedure, note to § 6799. qualification went into effect; held, it did not 
Qualifications of jurors, §§ 3597-3599. apply to a jury already sworn. 
People v. Chalmers, 5 U. 201; 14 P. 131. 


8953. (4833.) Particular cause of challenge for bias. A particular cause 
of challenge is: 

1. For such bias as, when the existence of the facts is ascertained, in 
judgment of law, disqualifies the juror, and which is known in this code as 
implied bias; 

2. For the existence of a state of mind on the part of the juror which 
leads to a just inference, in reference to the case, that he will not act with 
entire impartiality, which is known in this code as actual bias. 


Cal. Pen. C., § 1073*. Grounds of challenge specifically stated, note 

Challenge for cause, civil procedure, note to § 8956. ~ 

to § 6799. Saat on bias of juror, note to §§ 8964, 
975. 


8954. (4834.) Challenge for implied bias. Grounds. A challenge for | 
implied bias may be taken for all or any of the following causes, and for no 
other: 

1. Consanguinity or affinity within the fourth degree to the person al- 
leged to be injured by the offense charged, or on whose complaint the prose- 
cution shall have been instituted, or to the defendant; 

2. Standing in the relation of guardian and ward, attorney and client, 
master and servant, landlord and tenant, or debtor and creditor; or being a 
member of the family of the defendant, or of the person alleged to be injured 
by the offense charged, or on whose complaint the prosecution shall have been 
instituted, or in the employment of any of such parties ; 

3. Being the party adverse to the defendant in a civil action, or having 
complaint against or being accused by him in a criminal prosecution; 

4. Having served on the grand jury which found the indictment, or on 
a jury of inquest which inquired into the death of a person whose death is the 
subject of the information or indictment ; 

5. Having served on a trial jury which has tried another person for the 
offense charged; 

6. Having been one of a jury formerly sworn to try the same charge, and 
whose verdict was set aside, or which was discharged without a verdict, after 
the case was submitted to it; 

7. Having served as a juror in a civil action brought against the defend- 
ant for the act charged as an offense; 

_ 8. Having formed or expressed an unqualified opinion or belief that thé 
prisoner is guilty or not guilty of the offense charged; ; 

9. If the offense charged is punishable with death, the entertaining of 
such conscientious opinions as would preclude his finding the defendant guilty; 
in BNO ee he ae neither be permitted nor compelled to serve as a ee 

y ecause he is or, within a year 1 i 
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of law, where the defendant is indicted for a like of- 
fense; 

11. Because he has been a witness, ei i f 
on the preliminary trial or before the eae ile te map te. 

12. Having a belief that the punisl : i 
the offense charged. : nment 1xed Dy lay tees ad 


Iowa, McClain’s An. C. a seat 
n (1888) § ey. ; Mont. Challenge for cause, civil procedure, 


Pen. C., § 2049*; Cal. Pen. C., § 107 a § 6799, cam 
nd note. Se 
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Opinion founded on rumor, news 
c C L ru papers, etc., 
does not disqualify if juror Says he will act 
impartially, § 8956, and note. 
iy ee on disallowance of challenge, § 


Grounds of challen i 
See gece se specifically stated, note 

Where juror falsely claims to be a citizen, 
or where he conceals material facts on his ex- 
amination, new trial will be granted, civil pro- 
cedure, note to § 6978; and note to § 9199, 
criminal procedure. 

Challenge stated as for “implied bias,”’ with- 
out more, is insufficient. 

People v. Hopt, 3 U. 396; 4 P. 250. 
ee ease, 4 U. 247; 9 P. 407; 120 U. S. 

People v. Thiede, 11 U. 241; 39 P. : - 
firmed 159 U. §. 510. ty 
_On a trial for bigamy in Utah, it is suffi- 
cient objection to a juror that he was or had 
been living in polygamy. 
2 ror v. Reynolds, 1 U. 319; affirmed 98 U. 
le oO. 

Also, that a juror declines to answer wheth- 
ae was living in polygamy. 


Also, that a juror has conscientious scruples 
against indicting persons for polygamy. 

4 oo v. Reynolds, 1 U. 819; affirmed 98 U. 

U. S. v. Clawson, 4 U. 34; 5 P. 689; af- 
firmed 114 U. S. 477. 

Also that a juror believes that polygamy is 
a direct revelation. 

Puss.ev. Miles, 2 UU. -19°; 108: U.S. 304. 

'A challenge may be properly sustained when 
a juror entertains conscientious scruples 
against the death penalty. 

State v. Kessler, 15 U. 142; 49 P. 293. 

A juror who has formed an opinion as to 
the guilt or innocence of the defendant, but 
says that such opinion would not influence his 
verdict, is a competent juror, no other facts 
being shown. 
= ee v. Reynolds, 1 U. 319; affirmed 98 U. 

Juror who has formed an “impression” as 
to defendant’s guilt is not disqualified. 

People v. Thiede, 11 U. 241; 39 P. 887; af- 
firmed 159 U. S. 510 

On the trial of a saloon keeper for murder, 
a juror is not disqualified by the fact that he 
is prejudiced against the business of saloon 
keeping, the matter at issue having no réf- 
erence to such business. 
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Where a juror admits that he has formed an 
opinion which it will take evidence to remove, 
and that he has counseled with defendant in 
regard to the case, and that he has stated to 
the prosecuting attorney that it is against the 
interest of the prosecutrix to prosecute the 
case, he may be properly excused on the chal- 
lenge of the state. 

State v. Neel, 23 Uz 541; 65 P. 494. 


An opinion by a venireman in a homicide 
case that deceased had been untawfully killed, 
without an opinion as to who is guilty of the 
crime, does not disqualify the juror on the 
ground of actual bias. 

State v. Haworth, 24 U. 398; 68 PB. 155. 


Where a venireman’s answer shows a prop- 
er understanding of the juror’s duty, the ac- 
tion of the court in sustaining objections to 
questions as to whether venireman under- 
stood he was partly interested in the defend- 
ant’s side of the case on accounc of the pre- 
sumption of innocence, and whether he under- 
stood that the jury was under no obligations 
to take the opinion of any witness, was not 
erroneous, since the matter had been cov- 
ered. 

State v. Hillstrom, 46 U. 341; 150 P. 935. 

A juror is not disqualified in a prosecution 
for adultery because his daughter is married 
to a brother of the female with whom it was: 
charged the adulterous act was committed. 

State v. Cluff, 48 U. 102, 158 P. 701. 

Where it is not shown that accused exhaust- 
ed his peremptory challenges before the jury 
was completed, error in overruling a challenge 
for cause is not prejudicial. 


Error in not overruling challenges for cause 
will not be presumed prejudicial, though the 
peremptory challenges are exhausted before 
the last juror is obtained, unless it is shown 
that an objectionable juror was forced upon 
defendant after his peremptory challenges: 
were exhausted, whom he would have removed, 
but for such exhaustion, and such showing is 
not made unless objection to a juror is there- 
after made. 

State v. Thorne, 41 U. 414; 126 P. 286. 

It is not ground for challenge for cause that 
the juror believes that, in case of guilt, the 
full measure of punishment allowed should be 
given without recommendation. 

Id. 


8955. (4835.) Exemption is a privilege, not a cause of challenge. An 


exemption from service on a jury is not a cause of challenge, but the privilege 


of the person exempted. 
@ale Pen Cr, -§ 1075). 


8956. (4836.) Cause must be stated in challenge for actual bias. When 
opinion a disqualification. In a challenge for implied bias, one or more of 


the causes stated in § 8954 must be alleged. 


In a challenge for actual bias, 


the cause stated in sub. 2 of § 8953 must be alleged; but no person shall be 
disqualified as a juror by reason of having formed or expressed an opinion 
upon the matter or cause to be submitted to such jury, founded upon public 
rumor, statements in public journals, or common notoriety, provided it ap- 
pears to the court, upon his declaration, under oath or otherwise, that he can 
and will, notwithstanding such an opinion, act impartially and fairly upon the 
matters submitted to him. The challenge may be oral, but must be entered in 
the minutes of the court or of the stenographer. 


Cale perw@.,, 9) L076; 

Challenge stated as “for actual bias,’ or 
“implied bias,’’ without specifying the cause 
from which bias is to be inferred is insufficient 

People v. Hopt, 3 U. 396; 4 P. 250. 

Seine cason ee Welt i6n o ne 40051205 Chas. 
430. 

If the challenge is for actual bias, the cause 
must be alleged. 

People v. Thiede, 11 U. 241; 39 P. 837; af- 
firmed 159 U. S. 510. 

A challenge that ‘‘defendant challenges for 
cause” is properly denied as being too general. 


- Impressions or qualified and conditional opin- 
ions formed upon reports, which easily yield 
to the evidence of witnesses having personal 
knowledge of the facts and testifying under 
oath, constitute no valid objection to a juror. 
But if the juror’s mind is closed against and 
is in opposition to the truth as it may be re- 
lated by the witnesses, resists its force and 
perverts the judgment, then such juror is 
disqualified for having ‘‘formed an unquali- 
fied opinion.’’ 

People v. O’Loughlin,.3 U. 133; 1 P. 658. 

Evidence in a criminal case printed in a 


1690 


newspaper is a statement in a public journal 
within the meaning of the statute. 
* -Hopt v. Utah, 120 U.S. 430: 

Same case, 4 U. 247; 9 P. 407. 

A juror testified that he had read a news- 
paper account of the homicide; that he had 
never formed or expressed an opinion; that he 
had formed an impression as to the defend- 
ant’s guilt from the newspaper account read, 
which it would take evidence to remove, but 
he could try the case fairly and impartially. 
Another juror stated that he had read news- 
paper accounts of the homicide, had a strong 
impression as to the guilt of the defendant 
arising therefrom which it would take evidence 
to remove, but that his mind was entirely free 
from opinions or conclusions; that he could 
accord defendant the full presumption of inno- 
cence, and would enter the jury box unbiased; 
held, that said jurors were not disqualified for 
implied bias, not having formed nor expressed 
an unqualified opinion or belief. 

People v. Thiede, 11 U. 241; 30 P. 887; af- 
firmed 159 U. S. 510. 

This section is not unconstitutional. 

Id. 


8957. 


CRIMINAL PROCEDURE—CHALLENGING JURY. 


(4837.) Exception to challenge. 


It is not error, in a homicide case, to accept 
a juror who states that he has an opinion, 
from what he has heard and read, as to the 
guilt of defendant, but that he will act fairly 
and impartially and will not be influenced ex- 
cept by the evidence and the charge. 

State v. Haworth, 24 U. 398; 68 P. 155. 

U. Si -v. Reynolds; Ui 319" 98 "URS. h4be 

But one who has an unqualified opinion which 
it would take evidence to remove should, upon 
challenge, be excluded from the jury. 

State v. Neel, 23 U. 541; 65 P. 494. 

U. S. v. Reynolds, 1 U. 319; affirmed 98 U. 
S. 145. 

Conway. v. Clinton, 1 U. 215. 

People v. O’Loughlin, 3 U. 133; 1 P. 658. 

The ruling on an objection because venire- 
man had an opinion, based on public rumor, 
etc., will not be interfered with unless there is 
an abuse of discretion. 

State v. Thorne, 41 U. 414; 126 P. 286. 

Where one being examined as to his qualifi- 
cation to sit as a juror makes a harmful state- 
ment, it is not prejudicial, where no objection 
was made to the question or to the answer. 

State v. De Weese, 51 U. —; 172 P. 290. 


Denial. The adverse party may 


except to the challenge in the same manner as to a challenge to the panel, and 
the same proceedings must be had thereon as are prescribed in § 8942, ex- 
cept that if the challenge be allowed the juror must be excluded. The adverse 
party may also orally deny the facts alleged as the ground of challenge. 
Cal Pen. €., § 1077. : 
8958. (4838.) Trial of challenge. Ifthe facts are denied, the challenge 


must be tried. 
CalmbenwC.,.20) L008. 


Trial by triers, presence of defendant. 
Hopt v. People, 110 U. S. 574. 


Decision of triers is final. 
UeeSseve Niles; 25 Ur. Os 103s. c04. 


The finding of the trial court upon the com- 


Where a juror is challenged for actual bias, 
an issue of fact is raised, and if no exception 
is taken to the admission or rejection of evi- 
dence upon the voir dire examination, the ac- 
tion of the trial court is conclusive and can- 
not be reviewed on appeal. 

People v. Thiede, 11 U. 241; 39 P. 837. 


petency of a juror ought not to be set aside Where a challenge for actual plas is made 
unless the error is manifest. by the accused, and the fact upon which the © 
People v. Reynolds, 1 U. 319; affirmed 98 U. challenge is made is denied by the state, un- 
S. 145. der this section and §§ 8959, 8960, the accused 
If all the evidence touching the qualifications is entitled to have the issue tried, and wit- 


of a juror is not contained in the record, it nesses on either side may be examined under 


will be conclusively presumed on appeal that 
the evidence justified the finding of the court. 
U. S. v. Groesbeck, 4 U. 487; 11 P. 542. 


the same rules of evidence applicable in the 
trial of other issues. 
~ State v. Morgan, 23 U. 212; 64 P. 356. 


8959. (4839.) Id. Juror as witness. Upon the trial of a challenge to 
an individual juror, the juror challenged may be examined as a witness to 
prove or disprove the challenge, and must answer every question pertinent 
‘to the inquiry. 

Cala Pen, Ch es 108i. 

8960. (4840.) Other witnesses. Rules of evidence. Other witnesses 
may also be examined on either side, and the rules of evidence applicable to 
the trial of other issues govern the admission or exclusion of evidence on the 
trial of the challenge. 


Cal. Pen. C., § 1082. Rules of evidence govern. 
State v. Morgan, 23 U. 212; 64° P. 356. 


8961. (4841.) Id. Court must allow or disallow challenge. 


must allow or disallow the challenge, and its decision must be entered in the 
minutes of the court. 
Caliebens.C., $° 1083: 


8962. (4842.) Order of taking challenges for cause. All challenges to 


an individual juror, except peremptory, must be taken, first by the defendant, 


and then by the state, and each party must exhaust all his challenges before 
the other begins. 
Cals Pen C:; § 1086. 


8963. (4843.) Id. The challenges of either party for cause need not all 
be taken at once, but they must be taken separately, in the following order, 


pee in each challenge all the causes of challenge belonging to the same 
class: ' | 


1. To the panel; 


- 


. 
q 


The court — 
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To an individual juror, for a general disqualification ; 
To an individual juror, for an implied bias; 

To an individual juror, for an actual bias. 

Cal. Pen. C:, § 1087. 


8964. (4844.) Id. Exercise. Order. Alteration. Whenever a chal- 
lenge for cause is allowed, another juror must be called, and no peremptory 
challenges need be taken until there is a complete panel of jurors against 
whom all challenges for cause have been waived or denied. Thereupon per- 
emptory challenges shall be exercised by the parties alternately, beginning 


Smt 


with the state, and each vacancy thus occurring shall be filled before another: 


challenge need be exercised. Aids Low ps 202; 


Cal. Pen. C., § 1088. 

Peremptory challenge defined, § 8949. 

Defendant who does not exhaust his peremp- 
tory challenges cannot complain on appeal of 
disallowance of a challenge for cause. 


Cured by peremptory challenge after chal- 
oh for implied bias has been improperly de-- 
nied. 

People v. Thiede, 11 U. 241; 39 P. 887; af- 
firmed 159 U. S. 510. 

Conway v. Clinton, 1 U. 215. 


People v. Hopt, 4 U. 247; 9 P. 407; af- 
firmed 120 U. S. 480. 


CHAPTER 33. 
SEL AR DAIS. 


8975. (4845.) Order of trial. The jury having been impaneled and 
sworn, the trial must proceed in the following order: 

1. If the information or indictment is for a felony, the clerk must read it 
and state the plea of the defendant to the jury. In all other cases this formal- 
ity may be dispensed with; 

The county attorney or other counsel for the state must open the: 
case and offer evidence in support of the charge; 

3. The defendant or his counsel may then open the defense, and offer 
evidence in support thereof; 

4. The parties may then respectively offer rebutting testimony only, un- 


less the court for good reason, in furtherance of justice, permit them to offer 


evidence upon their original case; 

5. When the evidence shall have been concluded, unless the case is sub- 
mitted to the jury on either side, or on both sides without argument, the 
county attorney or other counsel for the state must open, the counsel for the 
defendant or defendants must follow, and the county attorney or other coun- 


AY 


sel for the state may conclude the argument; 
6. The.court must then charge the jury as provided in sub. 4 of § 6802, 


and in §§ 6803-6805. 


Gale Pen. C., §, 1093". 

Owing to the fact that this section was im- 
properly amended, it is not in harmony with 
§ 6804, relating to civil procedure. 

Judge conducts and limits examination of 
jury, § 8927. 

Rules for determining competency of wit- 
nesses the same as in civil trials, exception, § 
9275. 

Rules of evidence, unless herein otherwise 
provided, the same as in civil trials, § 9276. 

Witness must answer in corrupt practice 
prosecution, §§ 2373, 2401; in liquor prosecution, 
§§ 3369, 3371. 

Defendant as a witness, § 9279, and note. 

Defendant not prejudiced by refusal or fail- 
ure to testify, § 9279. 

Husband and wife as witnesses for or against 
each other, § 9278; in pandering prosecution, 
§ 8101; in prosecution of delinquent husband 
or father, § 8113. 

Report of testimony of witness taken on 
previous trial admissible, when, §§ 8553, 9277. 

Jury may take with them the written in- 
structions, § 9011. f 

Discretion of court as to examinatron of wit- 
nesses and conduct of trial, civil procedure, 
note to § 6804. 


If prosecution is for felony, defendant must 
be present, § 8926. 

Charge to jury, civil procedure, § 6804, and’ 
note. 

Exceptions to charge, when and how taken, 
criminal procedure, §§ 9189-9193; civil proce-- 
dure, § 6806, and note. 


Reasonable doubt; presumption of innocence, 
§§ 8978, and note. 


ARGUMENT OF COUNSEL, ETC.: 


See civil trial, § 6802. 

Argument may be restricted to one on each 
side, § 8977. 

Provision that prosecuting attorney or other 
counsel for the people must make opening 
statement is not mandatory. 

U.S: v. Sprague, 8 Wi. 378; 31 P. 1049. 

It is proper for a prosecuting attorney, in 
opening a case,—to mention any admissible 
fact of which he expects to offer evidence. 

People v. Chalmers, 5 U. 201; 14 P. 181. 

It was not error in the counsel for the prose- 
cution in his opening statement to the jury to: 
inform them that he expected to show the kill- 
ing of two other young men besides the one 
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with which the prisoner was charged, under 
the facts and circumstances of this case. 

State v. Hayes, 14 U. 118; 46 P. 952. 

Statements of counsel in his argument to the 
jury of facts not in evidence, which are imme- 
diately checked by the court, who instructs 
the jury not to consider facts not in evidence, 
that they should consider only evidence and 
consider it fairly, not ground for reversal. 

(he S.-ve> Musser, <4 Ui. 2b3p- 1622889: 

People v. Hopt, 4 U. 247; 9 P. 407; affirmed 
120 U. S. 480. 

Private counsel may assist prosecuting attor- 
ney and make closing argument to jury. 

People v. Calton, 5 U. 451; 16 P. 902. 

People v. Tidwell, 4 U. 506; 12 P. 61. 

Counsel in arguing the cause to the jury are 
justified in referring to the evidence and in 
making from it such deductions as they think 
are justified by the evidence. 

People v. Hite, 8 U. 461; 33 P. 254. 

It is improper, but not grounas for rever- 
sal, where prosecuting attorney states of de- 
fendant, ‘‘After investigating this case, I have 
become convinced of his guilt and that he ought 
to be prosecuted and brought to justice.’’ 

State v. Spencer, 15 U. 149; 49 P. 302. 

Improper argument of counsel cannot be re- 
wees where objection was not made at the 
ime. 

State v. Sirmay, 40 U. 525, 122 P. 748. 

State v. De Weese, 51 U. —; 172 P. 290. 


Or unless there is a ruling thereon. 

State v. Tidwell, 44 U. 248; 139 P. 863. 

Where an officer, in identifying a pistol tak- 
en from the accused, stated that ne had a war- 
rant for accused’s arrest for threatening to 
kill in another case, it was improper to argue 
Pees accused was arrested for threatening 
o kill. 

State v. Kakarikos, 45 U. 470; 146 P. 750. 

Where the court has forgotten the remarks 
of counsel which are objected to, and the re- 
porter was not present, he should ascertain 
what the statement was, by evidence. 

State v. Baum, 47 U. 7; 151 P. 518. 


A statement not truthfully made by coun- 
sel that accused was sneaking around and try- 
ing to get away was improper, and the court 
should have admonished the jury to have dis- 
regarded it. 

State v. Coyle, 41 U. 320; 126 P. 305. 


In a prosecution for adultery, argument of 
counsel that ‘‘wife of defendant gave birth to 
a child in seven months after lawful wedlock,’’ 
based on improper cross-examination, held im- 
proper, but not so prejudicial, us to require 
reversal where evidence of guilt is strong. 

State v. Cluff, 48 U. 102; 158 P. 701. 


2 Misconduct of prosecuting attorney in argu- 
ing that the defendant should have produced 
certain evidence is harmless, where the court 
admonished the jury that their verdict must be 
based upon the evidence, and not upon state- 
ments of counsel. 

State v. Inlow, 44 U. 485; 141 P. 530. 

In the absence of abuse of discretion in the 
latitude allowed an attorney in comment, the 
court on appeal cannot interfere. 

State v. Burns, 50 U. —; 168 P. 955. 


ORDER OF EVIDENCE, ETC:: 
Decisions on order of evidence, etc., civil pro- 
cedure, note to § 6804. 
é peo eey iudielal errors as to evidence, note to 
The order in which testimony shall be ad- 


mitted is largely within the discretion of the 
trial court. 


People v. Thiede, 11 U. 241; 39 P. 997: - 

firmed 159 U. S. 510. eee 
People v. Tidwell, 4 U. 506; 12 P. 61. 
State v. Webb, 18: U. 441; 56 P. 159. 


The rules governing the admission of expert 
testimony are the same as in civil cases. 

State v. Webb, 18 U. 441; 56 P. 159. 

Where preliminary evidence of an alleged 
confession has been offered, it is not error 
to exclude defendant’s: evidence of his mental 
condition at the time of the alleged confession 
offered before the confession itself is intro 
duced, but proof of defendant’s mental condi- 
tion may be shown only by cross-examination 
ana in rebuttal. 

State v. Haworth, 24 U. 398: 68 P. 155. 


Bes 
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EVIDENCE, WEIGHT, OBJECTION, ETC.: 
An objection to evidence or remarks of coun- — 
sel cannot. be reviewed unless there 1s a rul- 
ing thereon. i. 

State v:>~Tidwell, 44 U. 248; 1389 P. 863. 3 
Counsel, in forming a hypothetical ques- — 
tion, may adopt a theory of his own and base ~ 
his question on it, provided he embodies suffi- 
cient evidence to enable the expert to give a 
practical opinion. “4 
State v. Loechner, 45 U. 621; 148 P. 363. S 
Though accused did not object to improper | 
questions, the court should, where the ques- 
tions themselves might influence the jury, 
withdraw them at accused’s request if they © 
tend to prejudice him. 
State’v. Kakarikos, 45 U. 470; 146 P. 750. 
Where police officers testified that they pur- 
chased intoxicants from accused, there was no © 
abuse of discretion in refusing a request to 
charge that the testimony of witnesses who — 
were interested in, or employed to find evi- 
dence against accused, should be received © 
with the greatest caution or mistrust. 
Salt Lake City v. Robinson, 40 U. 448; 125 
1225 8S ne 
After accused was arrested, and while being 
taken to the station, he wrote on a sheet of © 
paper offering money to the officer if he would ~~ 
release him, the officer by force took the i 
paper from him, held, the paper was properly 
admitted. 
State v. Reese, 44 U. 256; 140 P. 126. 
Where experts described to the jury con- 
ditions as they observed them on an autopsy, | 
and the effects attributable to such conditions, 
and there was no internal evidence of the © 
beating of deceased, and that the death was 
caused by the combined effect of the beating — 
and poisoning, and such evidence stands unim- oo 
peached, the jury cannot ignore it, and find . 
that death resulted from the beating alone. 
State v. Vance, 38 U. 1; 110 P. 434. 2 ae 
Where, in a prosecution for larceny, the — 
court admitted in evidence the ear of the heifer : 
and the owner’s tag attached thereto, and 
stated that he would prefer the exhibit be not 
inspected by the jury at this time, “so that — 
later I might change my ruling in regard to it _ 
if I see fit,” but did not change the ruling, 
and the exhibit was submitted to the jury, 
and counsel did not request any turther infor- | 
mation regarding the ruling before arguing the 
case, the defendant was not prejudiced in any 
substantial right. ¥ 
Stateiv. Erisbys -49) Ui 2275.62 ee Gor i 
Any error in admitting evidence is cured by ~ 
the court’s action striking it out and direct- 
ing the jury to disregard it. bas 
State v. Hammond, 46 U. 249; 148 P. 420. : 
A doctor may testify to the date of birth of 
a child after having refreshed his memory — 
from a memorandum book just before he was ~ 
called instead of while he was giving his tes- — 
timony. 
Id. a 
Where accused testifies as to special acts and 
conduct of the deceased, indicating that he was 
a quarrelsome and dangerous man, evidence 
as to the general reputation of the deceased as 
a peaceful, quiet, and law-abiding citizen is 
admissible. 
State v. Vacos, 40 U. 169; 120 P. 497. 
Where a judge refused to acquiesce in a 
twenty-five-year sentence on a proposed plea 
of guilty of murder, on the ground that it was 
inadequate, the remarks he made in respect ~ 
thereto are not prejudicial to the accused, 
where the rulings of the court were properly 
prepared and the defendant on trial was found 
guilty of murder. 
Id. 


<& 


CROSS-EXAMINATION, REBUTTAL, ETC.: 


Discretion of court in admission of evi- — 
dence, cross-examination, ete., civil procedure, 
note to § 6804. 

A witness having testified on direct exam- 
ination that he had a motive for watching 
deceased and defendant, was permitted to state 
on direct examination what that motive was: 5 
held, error. : 

People v. Biddlecome, 3 U. 208; 2 P. 194. 

On a trial for murder, the defense of 
attempted arrest of deceased for larceny 
certain cattle was made; held, that — 


proper in rebuttal to offer evidence showing 
property in the cattle in a third person. 

People v. Tidwell, 4 U. 506; 12 P. 61. 

_A witness may be asked on cross-examina- 
tion whether he has ever been arrested or 
indicted or charged with a crime, but cannot 
be contradicted upon such matters. 

People v. Hite, 8 U. 461; 33 P. 254. 

- The cross-examination of a witness concern- 
ing his past life and actions may take a wide 
latitude, and should be permitted, even if it 
is attended with humiliation and disgrace to 
Bee cess: 


A witness asked on his direct examination 
the reputation of the defendant as a peaceable, 
orderly, law-abiding man, may be asked on 
cross-examination if he has ever heard of par- 
eae acts of lawlessness of the defendant. 

When new subject matter ts called up for 
the first time on cross-examination by defend- 
ant’s attorney, the prosecution may go into 
the matter upon re-examination. 

State v. McCoy, 15 U. 136; 4y P. 420. 

Where defendant testified that he was not 
familiar with the action of the gun with which 
the murder was committed, it is improper to 
ask him under what circumstances he got the 
gun. 

State v. Thorne, 39 U. 208; 117 P.. 58. 

Where the state was allowed to cross-exam- 
ine accused as to wholly collateral matters 
not referred to in his direct examination, and 
was later permitted to call witness to disprove 
statements made by him on such cross-exam- 
ination, it was an abuse of discretion, and 
prejudicial error. 

State v. Coyle, 41 U. 320; 126 P. 305. 

In a prosecution for larceny, where accused 
had not taken the stand, a question by the 
prosecutor as to how many times accused had 
been convicted of felony is prejudicial error, 
warranting a new trial, though the court re- 
buked the prosecutor and admonished the jury 
not to regard such question, and accused did 
not at that time ask that the jury be dis- 


charged. 
State v. Baum, 47 U. 7; 151 P. 518. 


BURDEN OF PROOF: 


Burden of proving justification .for homicide, 
note to § 8986. 

In no criminal case is the burden of proof 
ever shifted from the prosecution to the de- 
fense; it rests upon the prosecution throughout 
the entire trial, and the rule of a reasonable 
doubt applies in every such case. 

People v. Tracy, 1 U. 343. 

The accused, relying upon self-defense, 
should be acquitted if on the whole evidence 
the jury has a reasonable doubt whether he 
acted in self-defense. 

State v. Kakarikos, 45 U. 470; 146 P. 750. 

In prosecution for homicide, the state must 
prove the defendant’s guilt beyond a reason- 
able doubt, and the evidence in a case of 
identity of defendant, held sufficient to sustain 
a verdict of guilty. 

State v. Hillstrom, 46 U. 341; 150 P. 935. 

Burden is on defendant to show defense of 
insanity, it not appearing from evidence of 
the prosecution. 

People v. Dillon, 8 U. 92; 30 PB. 150. 

People v. Colton, 5 U. 451; 16 P. 902. 

The burden of overcoming the presumption 
that the accused is sane rests primarily on 
the defendant, and he is required to over- 
throw it by a preponderance of the evidence 
offered in the case on the subject, but when 
he has overcome it, the state must establish 
his sanity beyond a reasonable doubt, as bear- 
ing on the question of intent, and in this 
ease the evidence shows conclusively that the 
defendant was insane. 

State v. Brown, 36 U. 46; 102 P. 641. 


CHARGE CONSIDERED AS A WHOLE: 


Instructions to be considered together, civil 
procedure, note to § 6804. 

Where instructions are made separately, the 
court should remind the jury that they are 
all to be considered together. 

People v. Wiggins, 1 U. 324. - 

Instructions should always be given in refer- 
ence to the evidence in the case, and the whole 
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charge or the court should be construed to- 
gether. 

People v. Lyman, 2 U. 30. 

Charge should be considered as a whole, each 
part as qualified by the others, and if, when 
so considered, it is not misleading, it is not 
erroneous. 

U. S. -v. Snow, 4 U. 280; 9 P. 501. 

U. S..v. Bassett, 5 U. 131° 18 BP: 237, 

People v. Olsen, 4 U. 413; 11 P. 577. 

State v. McCoy, 15 U. 136; 49 P. 420. 

Request containing several propositions, one 
Or more of which are erroneous, should be re- 
fused. 

People v. Biddlecome, 3 U. 208; 2 P. 194. 

U. S. v. Musser, 4 U. 153; 7 P. 389, 

Instruction given in substance need not be 
repeated in language of counsel. 

People v. Biddlecome, 3 U. 208; 2 P. 194. 

People v. Olsen, 4 U.. 418; 11 BP. 577. 

The court, having charged properly on the 
entire case, may refuse to instruct further. 

U. S. v. Musser, 4 U. 158; 7 P. 389. 

People v. Hampton, 4 U. 258; 9 P. 508. 

People v. Chadwick, 7 U. 134; 25 P. 737. 

People v. Thiede, 11 U. 241; 39 P. 887. 

State v. Haworth, 24 U. 398; 68 P. 155. 

State v. Bates, 25 U. 1; 69 P. 70. 

State v. Hillstrom, 46 U. 341; 150 P. 935. 


MISCELLANEOUS INSTRUCTIONS: 


Instructions generally, civil procedure, note 
to § 6804. 

on Brge as to degree of murder, etc., note to § 

Be 


Offense may be defined in language of stat- 
ute without addition or explanation. 

People v. Biddlecome, 3 U. 208; 2 P, 194. 

Charge that jury are “sole judges of the 
facts,’’ etc., need not be in exact language of 
statute. 

People v. Chadwick, 7 U. 134; 25 P. 7387. 

Evidence received which is admissible for 
one purpose but not for all purposes of the 
trial should be restricted by instruction to the 
purpose for which it is admissible. 

People v. Biddlecome, 3 U. 208; 2 P. 194. 

State v. Greene, 33 U. 497; 94 P. 987. 

Defendant cannot complain of instruction 
given at his request, nor of refusal not ex- 
cepted to, to charge as requested. 

People v. Berlin, 9 U. 383; 35 P. 498. 

People v. Gough, 2 U. 70. ; 

Where inconsistent charges were given, one’ 
of which is erroneous, the jury is presumed to 
have followed that which is erroneous. 

People v. Hancocnsn, 7 U. 170; 25 P. 1093. 

People v. Berlin, 10 U. 39; 36 P. 199. 

See People v. Kessler, 13 U. 59; 44 P. 97. 

The judge, in charging the jury, has the right 
to review the facts and state his opinions and 
conclusions therefrom to them. They are, how- 
ever, the sole judges of the weight of the evi- 
dence and the credibility of the witnesses. 
(Decision rendered under C. L. 1876, § 2242.) 

People v. Lee, 2 U. 441. 

Requests for instructions which pass upon 
the evidence and in effect direct acquittal are 
never proper except on points entirely unsup- 
ported by proof. 

People v. Biddlecome, 3 U. 208; 2 P. 194. 

Declarations of the court in the presence of 
the jury and instructions in effect stating that 
defendants are guilty are erroneous as invad- 
ing province of the jury. 

People v. Glasmann, 12 U. 238; 42 P. 956. 

On the separate trial of a defendant indicted 
jointly with the owner of a building for burn- 
ing the same, testimony was allowed over de- 
fendant’s objection that the building wus in- 
sured, and that the owner had made certain 
statements, with none of which defendant was 
shown to be connected. The court re- 
fused to strike out this testimony or to in- 
struct the jury that there was no connection 
between the defendant and the owner; held, 
error. 

People v. Scott, 10 U. 217; 37 P. 335. 

The court in its charge, without applying 
the language of defendant, characterized 
drunkenness as a vice and misconduct; held, 
not error. 

People v. Calton, 5 U. 451; 16 P. 902. 

See Calton v. Utah, 130 U. S. 83. 

It is not error for a trial court to charge that 
the jury should weigh with caution the testi- 
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mony of a witness who appeared to be a weak- 
minded person with little intelligence. 

Lowe v. Herald Co., 6 U. 175; 21 P. 991. 

In a erimina] trial, in instructing that the 
jury are sole judges of the credibility of the 
witnesses, etc., and that it is their right to 
determine from the appearance of the wit- 
nesses, their manner of testifying, their ap- 
parent candor or frankness or the lack thereof, 
their apparent intelligence, etc., which are most 
worthy of credit, it is not error to add that in 
determining the weight to be given to their 
testimony the jury are authorized to consider 
their relationship to the parties when the same 
is proved. 

State v. Morgan, 27 U. 108; 74 P. 526. 

When the defendant testifies in his own be- 
half, it is proper for the court to call the at- 
tention of the jury to his interest in the result 
of the case, provided his credibility as a wit- 
ness and the weight of his evidence be left to 
the exclusive judgment of the jury. 

People v. Callaghan, 4 U. 49; 6 P. 49. 

Instruction limiting consideration of evidence 
as to defendant’s good character; held, error. 

State v. VanKuran, 25 U. 8; 69 P. 60. 

Statewv. Hancock. 7 Us 1705 25, Ps 10932 

Accused is entitled to an instruction to con- 
sider all the evidence, including evidence of 
good character, and to acquit if the evidence 
of good character alone, or with other evi- 
dence, creates a reasonable doubt as to ac- 
cused’s guilt. 

State v. Brown, 39 U. 140; 115 P. 994. 

Where evidence is’ wholly circumstantial, it 
Is the duty of the court to charge upon the 
law of that subject even though the request 
asked was erroneous. 

People v. Scott, 10 U. 217; 37 P. 335. 

Where the only evidence of larceny is the 
recent possession of stolen property, which de- 
fendant claims to have purchased from a 
stranger, it is not error to refuse an instruc- 
tion upon the law of circumstantial evidence. 
(Straup, J., dissenting.) 

State v. Overson, 30 U. 22; 83 P. 557. 

The theft of cattle being made grand larceny 
by laws of 1899, p. 50, without regard to the 
value of the animal stolen, it is not error to 
instruct that the value of the stolen animal is 
immaterial. 

State v. Bates, 25 U. 1; 69 P. 70. 

Where one is charged and the evidence so 
far as it has bearing, is that accused partici- 
pated in the offense a charge on his guilt, 
if he only aided and abetted, is improper. 

State v. Baum, 47 U. 7; 151 P. 518. 

An instruction that if the jury believes wit- 
ness wilfully testified falsely as to material 
facts his testimony might be disregarded in 
whole or in part, except where he may have 
been corroborated by a creditable witness or 
the evidence, was not erroneous. 

State v. Hillstrom, 46 U. 341; 150 P. 935. 

State v. Morris, 40 U. 431; 122 P. 580. 

State v. Dye, 44 U. 190; 188 P. 1193. 

Nor is such instruction erroneous where it 
omits the ‘‘exception’’ clause. 

State v. Hammond, 46 U. 349: 148 P. 420. 

State v. Reese, 44 U. 447; 185 P. 270. 

Refusal to instruct that if any witness had 
made statements material to the issues con- 


8976. (4846.) 


flicting with his testimony, such testimony 
might be disregarded, except as. corroborated ae 
by other credible evidence, is prejudicial er- * 
ror, where the conflicting witness had denied 
accused’s guilt previous to the trial. 

State v. Brown, 48 U. 279; 159 P. 5465. 


In a prosecution for homicide, an instruc- . 
tion that circumstances of suspicion, if it 
amounts to more than suspicion, are not 
sufficient proof of guilt, was not erroneous, | 

State v. Hillstrom, 46 U. 341; 150 P. 935. 


Accused is entitled to concrete instructions 
if they are requested, though abstract ones 
have been given. 

State v. Dewey, 41 U. 538; 127 P. 275. 

The court should, as much as possible, avoid 
abstract instructions, and should simply direct I: 
the jury in plain terms what the result should - 
be in case they found the facts on any issue F 
as indicated by the court. 

State v. Anselmo, 46 U. 137; 148 P. 1071.. 


The court need not instruct as to the punish- ~~ 
ment imposed for the various degrees of homi- 
cide. 

State v. Inlow, 44 U. 485; 141 P. 530. 

In a prosecution for homicide committed by 
an epileptic, who at the time of the killing was 
under the influence of liquor, an instruction 
which practically did not require any pre- 
meditation is prejudicial, for it is the province 
of the jury to determine whether accused’s 
mental condition was such as to relieve him 
of the extreme penalty for his acts, 

State v. Anselmo, 46 U. 187; 148 P. 1071. 

Where the defendant objects to certain evi- 
dence which may be admissible for a certain 
purpose only, the court overrules the objection b 
and states that it will instruct fully thereon, 
and counsel excepted to the ruling, and relying 
on the court’s promise to instruct, failed to « 
submit a request thereon, and the court does ‘ 
not instruct thereon, it is erroneous. 

State v. McCurtain, 51 U. —; 172 P. 481. 


CHARGE TO BE IN WRITING: 


Failure of reporter to take down oral charge 
is waived if not objected to. 
U. S. v. Gough, 8 U. 428; 32 P. 695. 


Error not to reduce charge to writing. Un- 
der a statute which requires the instructions 
of the judge to the jury to be reduced to writ- 
ing before they are given, and provides that 
they shall form part of the record and be sub- 
jects of appeal, it is error to give instructions 
not reduced to writing otherwise than by a ; 
reference to a certain page of a law magazine. ‘ 

Hopt v. People, 104 U. S. 631; 114 U. S. 488. ; 

See People v. Hopt, 3 U. 396; 4 P. 250. ; 

Same case, 3 U. 404; 5 P. 565. 4 

Same case, 4 U. 247; 9 U. 407. c 


The record, which stated that the court j 
charged the jury, did not contain the charge in : 
writing, nor show that with the defendant’s P 
See it was given orally; held, error. 


; 
When an oral charge has been given, the 4 
presumption, in the absence of any state- : 
ment to the contrary in the record, is that the 
reporter took it down as required by statute. ; 
State v. Kessler, 15 U. 142; 49 P. 293. J 


a Oe ee 


Pie eae 


eT A 


Order of argument may be changed. When the state of 


the pleadings requires it, or in any other case, for good reasons, and in the j 
sound discretion of the court, the order of argument prescribed in the next 


preceding section may be departed from. 
@als ren. C:, § 1094*: Argument, note to § 7639. 5 


8977. (4847.) Argument may be restricted. If the information or in- 
dictment is for an offense punishable with death, two counsel on each side may 
argue the case to the jury. If it is for any other offense, the court may, in its 
discretion, restrict the argument to one counsel on each side. : 
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8978. (4848.) Defendant presumed innocent. Reasonable doubt. A de- 
fendant in a criminal action shall be presumed to be innocent, until the con- 
trary is proved, and in case of a reasonable doubt whether his guilt is satis- 
factorily shown, he shall be entitled to an acquittal. , 
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Cal. Pen. C., § 1096. 

New information or resubmission of charge, 
$§ 8882, 8893. 

_A charge to the jury that if, after an impar- 
tial comparison and consideration of all the 
evidence, they can truthfully say that they 
have an abiding conviction of the defendant’s 
guilt, such as they would be willing to act 
upon in the more weighty and important mat- 
ters relating to their own affairs, they have no 
reasonable doubt, is not erroneous. 

People. v. Hopt, 4'U. 247; 9 P. 407; affirmed 
120 U. & 430. 

Instructions as to what constitutes a reason- 
able doubt, not aptly expressed, but which 
could not have misled the jury, is not reversi- 
ble error. 

People v. Kerm, 8 U. 268; 30 P. 988. 

A charge to a jury that proof beyond a rea- 
sonable doubt is such as will produce an abid- 
ing conviction in the mind to a moral certain- 
ty that the fact exists that is claimed to ex- 
ist; held, not erroneous. ‘ 

AWie les v. Miles, 2 U. 19; affirmed 103 U. S. 

An instruction that ‘fa man has to commit 
his first crime. * * * he has to break over 
the rules of good conduct and good life for 
the first time some time in his life’ is erron- 
eous, and is not cured by a subsequent instruc- 
tion as to the effect of good character. 

People v. Hancock, 7 U. 170; 25 P. 1093. 

Where the state seeks to convict a defendant 
upon circumstantial evidence, it must show by 
a preponderance of the evidence that the al- 
leged facts and circumstances which complete 
the chain are true, and it must also show that 
such facts and circumstances are not incom- 
patible upon any reasonable hypothesis with 
the innocence of the accused, and incapable of 
explanation upon any reasonable hypothesis 
other than that of the defendant’s guilt. The 
chain of evidence must be complete and un- 
broken and established beyond a reasonable 
doubt. 

State v. Hayes, 14 U. 118; 46 P. 752. 

Where there is evidence sufficient to estab- 
lish the defendant’s guilt, it 1s for the jury to 
pass upon its weight and determine whether 
or not the defendant is guilty beyond a rea- 
sonable doubt. 

Td. ; y 

A reasonable doubt is not a mere imaginary, 
captious, or possible doubt, but a fair doubt, 
based upon’ reason and common sense, and 
growing out of the testimony in the case. It 
is such a doubt as will leave the juror’s mind, 
after a careful examination of all the evidence, 
in such a condition that he cannot say that he 
has an abiding conviction, to a moral certain- 
ty, of the defendant’s guilt. 

State v. McCune, 16 U. 170; 51 P. 818. 

State v. Williamson, 22 U. 248; 62 P. 1022. 


An instruction that by a reasonable doubt is 
meant a real, substantial doubt, based on 
reason, and reasonable in view of an impartial 
consideration of all the evidence, and if the 
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jury is not satisfied therefrom of defendant’s 
guilt there is a reasonable doubt, but if they 
have an abiding conviction of defendant’s guilt, 
arising spontaneously from the evidence, which 
they would act on in more weighty matters 
relating to their own affairs, there is no rea- 
sonable doubt, is not erroneous. 

State v. Neel, 23 U. 541; 65 P. 494, 

On a criminal prosecution, where the evi- 
dence was circumstantial, and testimony as to 
the defendant’s good character had been intro- 
duced, the court should have charged that such 
evidence should be considered and weighed the 
same as other evidence, and that it in itself 
might not only create a reasonable doubt of 
guilt, but might carry conviction of innocence. 

State v. Van Kuran, 25 U. 8; 6 P. 60. 

State: v. Bluey ty Us lios. bs bP 978: 

People v. Hancock, 7 U. 170; 25 P. 1093. 

It was incumbent on the jury to acquit the 
defendant, if the evidence relied on could be 
reconciled on any reasonable hypothesis con- 
sistent with the innocence of the defendant, 
especially where the evidence is wholly circum- 
stantial and there is no direct proof of the 
corpus delicti. 

State v. Hutchings, 30 U.°319; 84 P. 898. 

An instruction in a prosecution for embez- 
zlement, that, if it appeared beyond a reason- 
able doubt that accused had the property in 
his possession at the time and place set 
forth in the information, and that he converted 
it openly under claim of title preferred in 
good faith, he should be acquitted, cthougn the 
claim of title was untenable, does not suffi- 
ciently submit the defense of conversion under 
claim of title, the burden being erroneously 
placed. 

State v. Coyle, 41 U. 320; 126 P. 305. 

Evidence for a prosecution for murder oc- 
curring during an attack in a saloon in which 
one of the robbers was killed and one escaped, 
held insufficient to identify accused as the 
escaped man. 

State v. Hill, 44 U. 79; 1388 P. 1149. 

An instruction that if, after due considera- 
tion of the whole case and a discussion thereof 
by the jurors, any juror entertains a reason- 
able doubt of guilt, it is the duty of such juror 
not to vote for a verdict of guilty, or to be in- 
fiuenced in so voting for the sole reason that 
the other jurors would be in favor of the ver- 
dict of guilty, is proper. 

State v. Wells, 35 U. 400; 100 P. 681. 

Salt Lake City v. Robinson, 40 U. 448; 125 P. 
657. 

It is improper to instruct that the presump- 
tion of innocence is not intended to aid one 
who is in fact guilty to escape. 

State v. Romeo, 42 U. 46; 128 P. 530. 

But such instruction is harmless where the 
court correctly charged on the presumption of 
innocence and burden of proof. 


Evidence sufficient to sustain a case of mur- 
der in first degree. 
State v. De Weese, 51 U. —; 172 P. 290. 


8979. (4849.) When doubt as to degree, conviction to be of lowest. 
When it shall appear that the defendant has committed a public offense, and 
there is:reasonable ground of doubt in which of two or more degrees he is 
guilty, he must be convicted of the lowest of such degrees only. 


Cal. Pen, C., § 1097. 

Jury must find the degree, § 9024, and note. 

On plea of guilty, court determines degree, § 
9042. 


Defendant may be found guilty of any of- 
fense included in the one charged, § 9025, and 
note. 


8880. (4850.) Defendants charged jointly. Separate or joint trial. 
When two or more defendants shall be jointly charged with a felony, any de- 
fendant requiring it must be tried separately. In other cases the defendants 
jointly charged may be tried separately or jointly, in the discretion of the 


court. 


Cala eens iC. e Sacl098> 

Conviction or acquittal of one or more, §§ 
8836, 9026. 

The indictment charged that three defend- 
ants held a pistol, and that with the pistol so 
held killed deceased; evidence proving that 
one of the three held the pistol and fired the 

shot, and that the others aided and abetted 


therein; held, to sufficiently support such 
charge. 

People v. Callaghan, 4 U. 49; 6 P. 49. 

Persons jointly indicted under section 5451, 
R. S. U. S., are entitled to separate trial under 
§ 262, Code of Criminal Procedure, and § 1845 
of the compiled laws of 1876. 

CSM VOnNeS miomUiroba-s 182337 
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Error to admit acts of one after the offense. the acts and statements of the other made after 
On the separate trial of one of two indicted the crime had been committed. 
together for larceny, it is fatal error to admit People v. Farrell, 11 U. 414; 40 P. 703. 


8981. (4851.) Defendant discharged to testify for the state. . When two 
or more persons shall be included in the same charge, the court may, at any am 
time before the defendants have gone into their defense, on the application of 
the county attorney or other counsel for the state, direct any defendant to be 


discharged, that he may be a witness for the state. 


is Testimony of accomplice not sufficient to 
Ee el convict unless corroborated, § 8994. 
8982. 


(4852.) Id. To testify for co-defendant. When two or more 

persons shall be included in the same charge, and the court shall be of the 

opinion that in regard to a particular defendant there is not sufficient evi- 

dence to put him on his defense, it must order him to be discharged before the 

evidence is closed, that he may be a witness for his co-defendant. 

Calm rent C., 814.00). : ; 

8983. (4853.) Id. Such discharge a bar. The order mentioned in §§ 

8981, 8982, shall be an acquittal of the defendant discharged, and shall be a 


bar to another prosecution for the same offense. ; 
Calwren.GC.,.-§ 1101: Decisions on former conviction, or acquittal, 
Bar generally, §§ 8520, 8522, 8555. or once in jeopardy, note to § 8905. 


8984. (4854.) Treason. Proof necessary. Upon a trial for treason, | 
the defendant cannot be convicted unless upon the testimony of two witnesses 
to the same overt act, or upon confession in open court; nor can evidence be 
admitted on an overt act not expressly charged in the information or indict- 
ment; nor can the defendant be convicted unless one or more overt acts be 
expressly alleged therein. 

Cal. Pen. C., § 1103. 


8985. (4855.) Conspiracy. Pleading and proof. Upon a trial for con- 
spiracy, in a case where an overt act shall be necessary to constitute the of- 
fense, the defendant shall not be convicted unless one or more overt acts shall 
be expressly alleged in the information or indictment, nor unless one of the 
acts alleged shall have been proved; but other overt acts not alleged may be 
given in evidence. 

Cal. Pen. GC.) §°- 1104; Conspiracy defined, §§ 8018-8020. 


8986. (4856.) Murder. Burden of proof. Upon a trial for murder, the 
commission of the homicide by the defendant being proved, the burden of 
proving circumstances of mitigation, or that justify or excuse it, shall devolve 
upon him, unless the proof on the part of the prosecution tends to show that 
the crime committed amounts only to manslaughter, or that the defendant 
was justifiable or excusable. 


Cal. Pen. C., § 1105. 
Homicide, §§ 8023-8034. 


/ 


ned 
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Treason defined, proof, Con. art. 1, sec. 19. 


preponderance of the evidence. It is not 
enough to raise a reasonable doubt as to de- 


If the killing is proved beyond a reasonable 
doubt, and no evidence of justification or ex- 
cuse appears, the burden is on the defendant of 
showing the circumstances of justification or 
excuse by a preponderance of the evidence, 
and where an instruction to the jury embody- 
-ing the above principle is given, and in an- 
other portion of the charge the jury are in- 
structed that malice as well as other facts 
essential to the crime must be proved beyond 
a reasonable doubt, there was no_- error. 
(Powers, J., dissenting.) 

People v. Tidwell, 4 U. 506; 12 P. 61. 

People v. Callaghan, 4 U. 49; 6 P. 49, 

The court having charged that if, from all 
of the evidence, including that as to an alibi, 
the jury had a reasonable doubt of defendant’s 
guilt, they should acquit him, it was not er- 
roneous to charge that, “if the prosecution 
made out such a case by its proof as would 
sustain a verdict of guilty, then the burden is 
upon the defendant to establish an alibi by a 
preponderance of the evidence.” 

People v. Kessler, 18 U. 69; 44 P. 97. 

But see People v. Tracy, 1 U. 348. 

Defense of insanity must be proved by a 


8987. (4857.) Forgery. 


_ Proof of corporate existence. 
mony. Upon a trial for forging any bill or note purporting to be the bill or 


fendant’s sanity. 

People v. Dillon, 8 U. °92; 30 P. 150. 
_ The burden is upon the defendant to prove 
justification or excuse, but he is not required 
to establish either by a preponderance of the 
evidence, it being sufficient to create a rea- 
sonable doubt in the minds of the jury whether 
the homicide 
not. 

State v. Vacos, 40 U. 169; 120 P. 497. 

It is not error to instruct that ‘presump- 
tively every killing is murder.” 

State v. Dewey, 41 U. 588; 127 P. 275. 

Where, in a murder trial, there was no 


evidence warranting an instruction thatit was | 


in self-defense, or tending to reduce the grade 
of the crime, or to justify or excuse it, the 
defendant was not prejudiced by an instruc- 
tion that the defendant had admitted the kill- 
ing, and the testimony not showing clearly 
that the crime was only manslaughter, if any- 
thing, the burden of proving justification 
rested upon him, though perhaps abstractedly 
RS is harmless, being favorable to de- 
endant. 


State v. White, 40 U. 342; 121 P. 579, = 


in question was justifiable or — 
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note of an incorporated company or bank, or for passing, or attempting to 
pass, or having in possession with intent to pass, any such forged bill or note, 
it shall not be necessary to prove the incorporation of such bank or company 
by the charter or act of incorporation, but it may be proved by general repu- 
tation, and persons of skill shall be competent witnesses to prove that such 
bill or note shall have been forged or counterfeited. 

Cali wPen. C:,-§ “1107: Forgery and counterfeiting, §§ 8270-8281. 


8988. (4858.) Abortion, etc. Testimony of the woman not sufficient. 
Upon a trial for procuring or attempting to procure an abortion, or aiding or 
assisting therein, or for inveigling, enticing, or taking away any female of pre- 
vious chaste character, for the purpose of prostitution, or aiding or assisting 
therein, the defendant shall not be convicted upon the testimony of the woman 
upon or with whom the offense shall have been committed, unless she is cor- 
roborated by other evidence. 

none mee Sanne Aeon ese for purposes of prostitution, 

_ 8889. (4859.) Proof of corporate existence, etc., generally. If, upon a 
trial or proceeding in a criminal case, the existence, constitution, or powers of 
any corporation shall become material, or be in any way drawn in question, it 
is not necessary to produce a certified copy of the articles or acts of incorpora- 
tion, but the same may be proved by general reputation, or by the printed 
statutes of the state, or government, or country by which such corporation 
was created. 


Mont. Pen. C., § 2086. Oral testimony that a company was incor- 


Allegation and proof of coporate existence, 
civil procedure, §§ 6594, 6610, 6611. 

In a prosecution for larceny, evidence held 
sufficient to show corporate existence of a 


porated and organized under the laws of a cer- 
tain state is incompetent, not being proof by 
reputation. 

State v. Brown, 388 U. 109; 93._P. 52. 


railroad company by general reputation. 
State v. Reese, 44 U. 256; 140 P. 126. 


8990. (4860.) Lottery tickets, etc. Proof. Upon a trial for violation 
of any of the provisions of chap. 32 of the Penal Code, it shall not be necessary 
to prove the existence of any lottery in which any lottery ticket shall purport 
to have been issued, nor to prove the actual signing of any such ticket or 
share, or pretended ticket or share of any pretended lottery, nor that any lot- 
tery ticket, share, or interest was signed or issued by the authority of any 
manager, or of any person assuming to have authority as manager; but in all 
cases proof of the sale, furnishing, bartering, or procuring of any ticket, share, 
or interest therein, or of any instrument purporting to be a ticket, or part or 
share of any such ticket, shall be evidence that such share or interest was 
signed and issued according to the purport thereof. 

Cal. Pen. C., § 1109. Lotteries, §§ 8153-8160. 

8891. (4861.) False pretenses. Evidence in writing or proof by two 
witnesses. Upon a trial for having, with an intent to cheat or defraud an- 
other designedly, by any false pretense, obtained the signature of any person to 
a written instrument, or having obtained from any person any money, personal 
property, or valuable thing, the defendant shall not be convicted if the false 
pretense shall have been expressed in language, unaccompanied by a false 
token or writing, unless the pretense or some note or memorandum thereof 
be in writing, subscribed by or in the handwriting of the defendant, or unless 
the pretense be proved by the testimony of two witnesses, or that of one wit- 
ness and corroborating circumstances; but this section shall not apply to a 
prosecution for falsely representing or personating another, and in such as- 
sumed character, marrying, or receiving any money or property. 

Cale Pen Cs 8 1110: False pretenses and cheats, §§ 8340-8350. 


8992. (4862.) Conviction on testimony of accomplice. Corroboration. 
A conviction shall not be had on the testimony of an accomplice, unless he is 
corroborated by other evidence which in itself, and without the aid of the 
testimony of the accomplice, tends to connect the defendant with the commis- 
sion of the offense; and the corroboration shall not be sufficient if it merely 
shows the commission of the offense or the circumstances thereof. 
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Cal sPenae yy §-eLiad. 

Accessory after the fact is not an accomplice 
hereunder, and therefore his testimony need 
not be corroborated as that of an accomplice. 

People v. Chadwick, 7°\U. 134; 25\P. 787. 

In bigamy or polygamy there Is no such thing 
as an accomplice, and the defendant can be 
convicted on the testimony of the alleged sec- 
ond wife alone. 

Wes: Vv. Miles; 2°U. 19. 

Same case, 108 U. S. 304. 

It is not error for the court to charge the 


jury, in respect to the testimony of accom- 
plices, that ‘‘were such parties unworthy of 
belief, the law would not allow them to go 


upon the witness stand.”’ 

People v. Lee, 2 U. 441. 

Corroboration in adultery case held sufficient. 

U. S. v. Kershaw, 5 U. 618; 19 P. 194. 

The female, although consenting, is not li- 
able to indictment for the offense charged. 
She is therefore not an accomplice, and her 
evidence does not need corroboration. 

State v. Hillberg, 22 U. 27; 61 P. 215. 

State v. Hoben, 36 U. 186; 102 P. 1000. 

It is not necessary that the testimony of 
an accomplice should be corroborated in every 
circumstance that he details In evidence. 

People v. Lee, 2 U. 441. 

But only as to such material facts as con- 
in the crime 
charged, and the corroborating evidence must 
of itself, without the aid of the testimony of 
the accomplice, tend in some degree to connect 
the defendant with the commission of the of- 
fense. 

State v. Spencer, 15 U. 149; 49 P. 302. 

State v. Collett, 20 U. 290; 58 P. 684. 

State v. Lay, 88 U. ‘143: 110 -P.-$86. 

The confession by accused of an act of 
adultery other than that in issue does not 
corroborate the testimony of the woman, al- 
though admitted in evidence without objec- 
tion. 

State v. Hansen, 40 U.. 418; 122 P, 375. 

In a prosecution for adultery, the testimony 
of prosecutrix must be corroborated, but her 
own testimony as to prior acts are not corrob- 
orative, nor is the testimony that on the 
date alleged the accused and prosecutrix were 
together in a room. 

State v. Kimball, 45 U. 4438; 146 P. 313. 

An instruction, in a prosecution tor adultery, 
that the jury should consider the fact of prose- 
cutrix’s pregnancy as tending to connect de- 
fendant with the crime cr corroborate her 
testimony, was erroneous. 

State v. Thompson, 31 U. 228; 87 .”. 709. ° 


8993. 
cution. 


(4863.) Mistake in charging offense. 
When it appears, at any time before verdict or judgment, that a mis- 


. : Gon 
Evidence that accused, a married man, was © 
alone with a nineteen-year-old girl, a ward x 


of the state industrial school, in a room in a 
hotel in the city at 2:30 o’clock at night, and 
quite early next morning, in connection with 
false and contradictory statements as to his 
whereabouts that night, sutfiiciently corrobor- 
ated her testimony. 

State v. Park, 44 U. 360; 140 P. 768. 

An instruction defining corroboration neces- 
sary must not invade province of jury. 

State v. James, 32 U. 152; 89 P. 461. 

An instruction which fails to define an ac- 
complice, when the only testimony is by an 
accomplice, is erroneous. 

State v. Powell, 45 U. 193; 143 P. 588. 


Evidence held insufficient to 2orroborate the 
testimony of the accomplice and connect the 
accused with offense of robbery. 

State v. Bridewell, 48 U. 97; 158 P. 710. 


Where many circumstances directly pointed 
to defendant’s guilt, in prosecution for lar- 
ceny, independent of a accomplice’s testimony, 
held sufficient to corroborate the accomplice’s 
testimony and sustain conviction. 

State v. Frisby, 49 U. 327; 162 P. 616. 


Evidence that stolen property was found in 
the brush near accused’s ranch, and that he 
and one of his confessed accomplices were 
seen to have been driving near that vicinity, 
coupled with the accused’s statements that 
he would not be mixed up with kids again, 
is insufficient corroboration. 

State v. Baum; 47 U. 7; 151 P. 518. 

Evidence that accused rode an unshod horse, 
whose tracks were like those leading from 
the place where the steer was killed to a 
point not far from the accused’s house, where 
they were lost in other tracks, and that ac- 
cused thereafter got beef from one who ad- 
mitted he participated in the theft, is not suf- 
ficient corroboration. 

State. v. “Powell/.45"° U2 -198; 143" P. 5388" 


Where the only evidence was that of an em- 
ploye who claimed to have gotten cattle under 
the direction of the defendant, and who ap- 
parently was an accomplice, the defendant 
could not be convicted without corroborative 
evidence. 

State v. Elmer; 49 U. 6; 161 P. 167. 


Even though the accomplice is corroborated, 
the court must instruct that, if they find that 
a certain witness was an accomplice, his testi- 
mony must be corroborated. 

State v. McCurtain, 51 U. —; 172 P. ‘481. 


Discharge or new prose- 


take has been made in charging the proper offense, the defendant must not be 
discharged, if there appears good cause to detain him in custody ; but the court 
must commit him, or require him to give bail for his appearance to answer to 


the offense ; and may also require the witnesses to give bail for their appear- 
ance. 


Mont. Pen. C., § 2090; N. Dak. (1895) § 8198. 

New information or resubmission when facts 
charged do not constitute an offense, § 8998. 

Decisions on once in jeopardy, note to § 8905. a bar, § 8903. : 


8994. (4864.) Want of jurisdiction. Discharge of jury. The court 
may direct the jury to be discharged where it appears that it has no jurisdic- 


tion of the offense, or that the facts charged do not constitute an offense pun- 
ishable by law. 


rae mens Cr. Sas, 
ese objections not waiv PAL 
iin 6 Shoe. ed by failure to 
Where the state has failed to make out a 
prima facie case against defendant, and it 
appears from the record that there is no prob- 
ability that it will be able to produce other or 
different testimony from that produced at the 


Holding defendant to answer to another or a 
higher offense, §§ 8908, 9038. 
Former acquittal on grounds of variance not 


trial, the case should be dismissed, and de- 
fendant discharged from custody. 

State v. Gordon, 28 U. 15; 76 P. 882. 

Where there is no evidence to sustain a 
verdict in a criminal case, it is error to sub- 
mit the case to the jury. 

State v. Gordon, 28 U. 15; 76 P. 882. 

State v. Hutchings, 30 U. 319; 84 P. 893. 


8995. (4865,) Id. Defendant discharged. Exception. 
discharged because the court has not jurisdiction of the offens 


it appears that it was committed out of the jurisdicti i 
jurisdiction of this state, the de- 
fendant must be discharged, unless the court orders that he b : 


If the jury is 


; 
Q 
rf 
| 


e charged, and © 


e detained for a_ 


AA 


‘reason 
_ communicate with the chief executive officer of the county, state, territory, 
or district where the offense was committed. 


Pie } 


able time, to be specified in the order, to enable the county attorney to 


N. Dak. (1895) § 8202. 

8986. (4866.) Id. When jurisdiction lies in another county, defendant 
held. If the offense was committed within the jurisdiction of another county 
of this state, the court may direct the defendant to be committed for such time 
as it deems reasonable, to await a warrant from the proper county for his 
arrest; or if the offense is a misdemeanor only, it may admit him to bail on 
an undertaking, with sufficient sureties, that he will, within such time as the 
court may appoint, render himself amenable to a warrant for his arrest from 
the proper county ; and, if not sooner arrested thereon, will attend at the office 
of the sheriff of the county where the trial was had, at a certain time particu- 
larly specified in the undertaking, to surrender himself upon the warrant, if 
issued, or that his bail will forfeit such sum as the court may fix, to be men- 
tioned in the undertaking; and the clerk must forthwith transmit a certified 
copy of the indictment or information, and of all the papers filed in the action, 
to the county attorney of the proper county, the expense of which transmis- 
sion is chargeable to that county. 


Cal. Pen. C., § 1115; Mont. Pen. C., § 2093;-N. When jurisdiction lies in more, than one 
Dak. (1895) §§ 8208, 8209. county, §§ 8648, 8653, 8656. 


8987. (4867.) Id. Arrest on warrant from proper county, or discharge. 
If the defendant is not arrested on a warrant from the proper county, as pro- 
vided in the next preceding section, he must be discharged from custody, or 
his bail in the action is exonerated, or money deposited instead of bail must 


__ be refunded as the case may be, and the sureties in the undertaking, as men- 


tioned in that section, must be discharged. If he is arrested, the same pro- 
ceedings must be had thereon as upon the arrest of a defendant in another 


county on a warrant issued by a magistrate. 
Cali, Pen. C., § 1116;’ Mont. Pen. C.; § 2094. 


8998. (4868.) Facts not constituting an offense. Discharge or resub- 


mission. If the jury be discharged because the facts as charged do not con- 


stitute an offense punishable by law, the court must order that the defendant, 
if in custody, be discharged; or, if admitted to bail, that his bail be exoner- 
ated; or, if he has deposited money instead of bail, that the money be refunded 
to him, unless in its opinion a new indictment or information can be framed, 


‘upon which the defendant can be legally convicted, in which case it may di- 


rect the county attorney to file a new information, or direct that the case be 
submitted to the same or another grand jury; and the same proceedings must 
be had thereon as are prescribed in § 8882. 


ee G@ale Pen... Cts Jatt sient, Penk GC: '§ 2005%> Action of court when evidence shows the 
N. Dak. (1895) § 8207*. commission of a different crime, § 9038. 

When mistake made in charging offense, § Jury discharged when facts do not constitute 
8993. an offense, § 8994. 


8999. (4869.) Juror knowing fact must testify. Ifa juror has any per- 
sonal knowledge respecting a fact in controversy in a cause, he must declare 
it in open court during the trial. If, during the retirement of a jury, a juror 
declares a fact which could be evidence in a cause as of his own knowledge, 
the jury must return into court. In either of these cases, the juror making 
the statement must be sworn as a witness and examined in the presence of 
the parties. 

Cal. Pen. C., § 1120; Mont. Pen. C., § 2096; N. Dak. (1895) § 8210. 

9000. (4870.) View by jury. Oath of officer attending. When, in the 
epinion of the court, it is proper that the jury should view the place in which 
the offense is charged to have been committed, or in which any other material 
fact occurred, it may order the jury to be conducted in a body, in the custody 
of the officer, to the place, which must be shown to them by a person appoint- 
ed by the court for that purpose; and the officer must be sworn to suffer no 
person to speak or communicate with the jury, nor do so himself on any sub- 
ject connected with the trial, and to return them into court without unneces- 


sary delay, or at a specified time, 
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Caly Pens Cz, 8) 1119: 

Decisions on interpretation of statutes, note 
to § 5839. 

Defendant need not be with jury which goes 
to view premises in connection with homicide. 

State v. Mortensen, 26 U. 312; 73 P. 562, 633. 

That officer in charge of Jury pointed out 
various places in connection with the crime, 
and explained how the body was carried and 
buried; held, not prejudicial. 

Id. 

The rule that where the legislature adopts a 
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statute from a sister state, it also adopts the 
interpretation which such state has placed 
upon it, is not absolutely conclusive on the 
courts of the state adopting the statute, and 
does not prevent them from refusing to fol- 
low such interpretation. 

Id. : 
A request by the jury, made after they 
had retired to deliberate, that they be per- 
mitted to view the place where the homicide 
was committed, was properly denied. 

State. v. Sirmay, 40 U. 525; 122 P. 748. 


9001. (4871.) Jurors permitted to separate, when. Oath of officer. 


The jurors sworn to try a criminal action may, at any time before the sub- 
mission of the case to the jury, in the discretion of the court, be permitted to 
separate or be kept in charge of a proper officer. The officer must be sworn 
to keep the jurors together until the next meeting of the court, to suffer no 
person to speak to them or communicate with them, nor to do so himself, 
on any subject connected with the trial, and to return them into court at the 
next meeting thereof. 


Cal. Pen. C., § 1121. 

Allowing jury in capital case to separate :is 
discretionary with the court. 

People v. Callaghan, 4 U. 49; 6 P. 49. 


9002. (4872.) Court to admonish jury about conversing, ete. The jury 
must also at each adjournment of the court, whether permitted to separate 
or kept in charge of officers, be admonished by the court that it is their duty 
not to converse among themselves nor with any one else on any subject con- 
nected with the trial, nor to form or express any opinion thereon until the case 
is finally submitted to them. 

Calneeens (Crym8 1122 ‘ 

9003. (4873.) Sickness of judge or juror. Procedure. If, before the 
conclusion of a trial, a juror becomes sick, so as to be unable to perform his 
duty, the court may order him to be discharged. In that case a new juror may 
be sworn and the trial begin anew, or the jury may be discharged and a new 


jury then or afterward impaneled. If the judge becomes sick he may dis- 
charge the jury. 


Contra, under different statute. 
People v. Shafer, 1 U. 260. 


@al, Pent .C., -§) 1123** Mont; Pen. G.,, Ss 210i. 
one. of juror after retirement of jury, § 

ilsy 

After jury had been qualified, and a substan- 
tial part of the evidence introduced, and one 
of the jurors dies, and the parties consent that 


a new juror may be sworn, and the trial 
begins anew, defendant if he had exhausted 
his peremptory challenges, has not the right 
to any additional peremptory challenges. 
State v. De Weese, 51 U. —; 172 P. 290. 


$004. (4874.) Court to decide law. 
of law which arise in the course of a trial. 
Cal. Pen. C., § 1124. 
9005. (4875.) In libel, jury to determine law and fact. On a trial for 
libel, the jury shall have the right to determine the law and the fact. 
Cal. Pen. C., § 1125. Far 
General provisions as to libel, Con. art. 1, sec. 15; §§ 8072-8083. 
$006. (4876.) Court to determine the law; the jury, the facts. On a 
trial for any other offense than libel, questions of law are to be decided by the 
court, questions of fact by the jury; and, although the jury shall have the 
power to find a general verdict, which includes questions of law as well as of 


fact, they shall be bound, nevertheless, to receive as law what is laid down as 
such by the court. 
Cal, Pen. C., § 1126. 


9007. (4877.) Jury to decide in court or retire. Officers sworn. After 
hearing the charge, the jury may either decide in court or may retire for delib- 
eration. If they do not agree without retiring, an officer must be sworn to 
keep them together in some private and convenient place, and not permit any 
person to speak to or communicate with them, nor to do so himself, unless 
by order of the court, or to ask them whether they have agreed upon a ver- 


dict, and to return them into court when they shall have so agreed, or when 
ordered by the court. 
Cal. Pen. C., § 1128. 


Where the jury in a murder case were at 
lunch in a hotel in charge of two officers after 


The court must decide all questions 


the case had been finally submitted to them, 
and one of the jurors and one of the officers 
went into another part of the building. where 
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the juror talked to someone over the telephone, 
inasmuch as it was a violation of the court’s 
direction and is misconduct, it was not neces- 
sary for accused to show the nature of the State v. Thorne, 39 U. 208; 117 P. 58. 


9008. (4878.) Defendant may be committed though on bail, when. 
When a defendant who shall have given bail shall appear for trial, the court 
may, in its discretion, at any time after his appearance for trial, order him to 
be committed to the custody of the proper officer, to abide the judgment or 
further order of the court, and he must be committed and held in custody ac- 
cordingly. 

Cal. Pen. C., § 1129. 


communication or to show he was prejudiced 
thereby; the burden was on the state to show 
that the communication was harmless. 


Bail, §§ 9243-9270. 


CHAPTER 34. 
CONDUCT OF URY: 


9010. (4880.) Jury to have food and lodging at expense of county. 
While the jury are kept together, either during the progress of the trial or 
after their retirement for deliberation, they must be provided by the sheriff, 
upon the order of the court, at the expense of the county, with suitable and 
sufficient food and lodging. 

N. Dak. (1895) § 8223; Cal. Pen. C., § 1136*. 

$011. (4881.) Jury may take written instructions, etc., with them. 
Upon retiring for deliberation, the jury may take with them all papers, ex- 
cept depositions which shall have been received as evidence in the case, or 
copies of such public records or private documents given in evidence as ought 
not, in the opinion of the court, to be taken from the person having them in 
possession. They may also take with them the written instructions given, 
and notes of the testimony or other proceedings on the trial, taken by them- 
selves or any of them, but none taken by any other person. 

Cal Pen. C.,.§ 1137. Where maps used at the trial to illustrate 


Se pales 18 ape PSA 
pale pene a eit) Miceli obi 


The jury may, with permission of the court, 
take with them an exhibit other than papers, 
and where a revolver and overalls were taken 


testimony, but not formally introduced, were 
given to the jury by bailiff and consulted by 
them in the jury room to gain a better under- 


to the jury room without permission or knowl- standing of the testimony, etc., irregularity 


edge cf the court, it is not prejudicial. does not affect the legality of the verdict. 
State v. Riley, 41 U. 225; 126 P. 294. State v. Benson, 46 U. 74; 148 P. 448. 


9012. (4882.) Jury may return for further instructions. Notice. After 
the jury shall have retired for deliberation, if there is any disagreement be- 
tween them as to the testimony, or if they desire to be informed on any point 
of law arising in the case, they must require the officer to conduct them into 
court. Upon being brought into court, the information required must be 
given in the presence of, or after notice to, the county attorney and the de- 


fendant or his counsel. 


Gal. Pen. C., § 1138*. the court may read them the law on the sub- 


After retiring, the jurors may return and ask ject. 
to be instructed as to the punishment for State v. Kessler, 15 U. 142; 49 P. 293. 
voluntary and involuntary manslaughter, and 


9013. (4883.) Sickness of juror. Jury discharged. If, after the retire- 
ment of the jury, one of them is taken so sick as to prevent the continuance 
of his duty, or any other accident or cause occurs to prevent their being kept 
for deliberation, the jury may be discharged. 


Cal. Pen. C., § 1139. Case may be subsequently tried, § 9015. 
Sickness of judge or of juror, § 9003. 


9014. (4884.) Jury not discharged until verdict rendered. Exception. 
Except as provided in the next preceding section, the jury shall not be dis- 
charged after the case shall have been submitted to them until they shall 
have agreed upon their verdict, and rendered it in open court, unless by con- 
sent of both parties, entered upon the minutes; or unless, at the expiration 
of such time as the court may deem proper, it shall satisfactorily appear that 
there is no reasonable probability that the jury can agree. 

Cal. Pen. C., § 1140. 


9015. (4885.) Retrial when verdict prevented, In all cases where a 
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jury shall be discharged or prevented from giving a verdict by reason of an 

accident or other cause, except where the defendant shall have been dis- 

charged during the progress of the trial or after the case shall have been 

submitted to them, the case may be again tried at the same or another term. 
Cal. Pen..C., § 1141%. 

9016. (4886.) Adjournment during absence of jury. While the jury are 
absent, court may adjourn from time to time, as to other business, but it must 
nevertheless be open for every purpose connected with the case submitted to 
the jury, until a verdict is rendered or the jury discharged. 


Cal. Pen. C., § 1142. ; ‘ 
Instructions may be given, verdict received, or jury discharged on a legal holiday, § 1806. 


9017. (4887.) Final adjournment discharges jury. A final adjournment 
of the court shall discharge the jury. 
Cal. Pen. C., § 1143. 


CHAPTER 35. 
TALE RID, 


9020. (4888.) Return of jury. Failure of part to appear. Retrial... 
When the jury shall have agreed upon their verdict, they must be conducted 
into court by the officer having them in charge. Their names must then be 
called, and if all do not appear, the rest must be discharged without giving 
their verdict. In that case the action may be again tried at the same or an- 
other term. 


Cal. Pen. C., § 1147. 
In criminal cases, the verdict shall be unanimous, Con. art. 1, sec. 10. 


9021. (4889.) When defendant to be present at verdict. If charged. 
with a felony, the defendant must, before the verdict is received, appear in 
person. If with a misdemeanor, the verdict may be rendered in his absence. 

Cal. Pen. C., § 1148. 
Like provisions as to presence.on arraignment, trial, and judgment, §§ 8861, 8926, 9043. 

9022. (4890.) Jury to declare the verdict. When the jury shall appear, 
they must be asked by the court or clerk-whether they have agreed upon their 
verdict, and if the foreman answers in the affirmative, they must, on being 
required, declare the same. 

Cal. Pen: C.5°§ 1149. 
Verdict against defendant deemed excepted to by him, § 9189. 

$023. (4891.) Forms of verdicts. A verdict upon a plea of not guilty 
shall be either “guilty” or “not guilty,” which imports a conviction or acquit- 
tal of the offense charged in the information or indictment. Upon a plea of a 
former conviction or acquittal of the same offense, it shall be either “for the 
state” or “for the defendant.” When the defendant is acquitted on the ground 
that he was insane at the time of the commission of the act charged, the ver- 
dict must be, “not guilty by reason of insanity.” When the defendant is ac- 
quitted on the ground of variance between the indictment or information and 
the proof, the verdict must be, “not guilty by reason of variance between in- 
dictment or information and proof.” 

Calf>Pen"C. 1151% Where an issue of former acquittal is raised, 


it must be passed upon by the jury. 
State v. Creechley, 27 U. 142; 75 P. 384, 


_ 9024. . (4892.) Degree of crime to be found by jury.. Whenever a crime 
is distinguished into degrees, the jury, if they convict the defendant, must find 
the degree of the crime of which he is guilty. . 


Gate Pen Ce wise bl ue 


as charged in indi cH i 
Thence ORE laNeenat & 28a! ged in indictment;” held, improper, in 


On reasonable doubt as to degree, defendant 
must be convicted of lowest, § 8979. 

On plea of guilty, court to determine de- 
gree, § 9042. 

May be found guilty of any crime included 
within the one charged, § 9025. 

Verdict for murder finding defendant ‘‘guilty 


that the verdict must declare whether the de- 
fendant is guilty of murder in the first or in 
the second degree. 

People v. Shafer, 1 U. 260. 

No degrees in larceny cases. 

People v. Gough, 2 U. 70. : 

Under § 5076, C. L. 1888, it is sufficient to 
allege facts showing a murder without indicat- 


ing Bay tenis and degree of the crime, leavin 
that to be determined by tne jury or by ne 
pee: ‘es Sa of conviction. 
eople v. Davis, 8 U. 412; 32 P. 5 
151 U. §. 262. 4 Uda tae 
Whenever a crime is divided into degrees, 
it is left to the jury, if they convict defend- 


ant, to find the degree of crime of which he 
is guilty. 

State v. Campbell, 24 U. 103; 66 P. 771. 

People v. Callaghan, 4 U. 49; 6 P. 49. 

A jury in any homicide case has the power, 
though not the legal or moral right, to find 
one who is clearly guilty of first degree mur- 
der, guilty of manslaughter or acquit him. 

State v. Mewhinney, 43°U. 135; 134 P. 632. 


9025. (4893.) Verdict for any crime included in the charge. The jury 
may find the defendant guilty of any offense, the commission of which is nec- 
essarily included in that with which he is charged in the indictment, or of an 


attempt to commit the offense. 


Cal.wPens. Cx. § 711592 

When a minor offense is included ina 
greater, the defendant may be acquitted of the 
latter and convicted of the former, unless the 
allegation is in a form not charging the les- 
ser offense. 

People v. Chalmers, 5 U. 201; 14 P.-181. 


Where the indictment charged assault with 
intent to commit murder, it is not error for the 
court to fail to include in the instruction that 
he may be found guilty of a lesser offense, 
peek not having asked for such instruc- 

on. 

People v. Robinson, 6 U. 101; 21 P. 408. 


A defendant indicted for assault with in- 
tent to murder may be found guilty of assault 
with a deadly weapon with intent to do bodily 
harm. 

State v. McDonald, 14 U. 173; 46 P. 872. 

Where defendant is charged with rape, it 
was competent for the jury to find him guilty 
of that specific offense, or of an assault with 


intent to commit rape. 
State v. Blythe, 20 U. 878; 58 P. 1108. 


A person indicted for incest may properly be 
convicted of an attempt to commit that crime. 
State v. Winslow, 30 U. 408; 85 P. 438. 

An information for assault with intent to 
murder does not include a charge of assault 
with deadly weapon under § 8070, unless it 
specifically contains the requirements of §& 
8070, and a verdict of guilty of assault with 
deadly weapon, as charged in the information, 
is not sufficient to cover assault with deadly 
weapon. 

State v. Jukanovich, 45 U. 372; 146 P. 289. 

Where a defendant in one count is charged 
with assault, and in another count with as- 
sault with deadly weapon, and the verdict is 
guilty of the crime of assault with deadly 
weapon as charged; held, the verdict author- 
ized a sentence for assault with deadly weapon. 

State v. Kakarikos, 45 U. 570; 146 P. 750. 

One charged with murder by the combined 
effect of kicking, beating, and bruising deced- 
ent, and from the administration of poison, 
may be convicted of assault with intent to 


murder. : 
State v. Vance, 39 U. 602; 119 P. 309. 


9026. (4894.) Joint defendants. Verdict against-one or more. Retrial. 
On an information or indictment against several, if the jury cannot agree 
upon a verdict as to all, they may render a verdict as to those in regard to 
whom they do agree, on which a judgment must be entered accordingly, and 
the case as to others may be tried by another jury. 

Cal. Pen, C:, § 1160. Joint defendants, trial, 8§ 8836, 8980. 

9027. (4835.) Reconsideration of verdict directed, when. When there 
shall be a verdict of conviction, in which it appears to the court that the jury 
have mistaken the law, the court may explain the reason for that opinion and 
direct the jury to reconsider their verdict, and if, after the reconsideration, 
they return the same verdict, it must be entered; but when there shall be a 
verdict of acquittal, the court shall not require the jury to reconsider it. If 
the jury render an informal verdict, the court may direct them to reconsider 
it, and it shall not be recorded until it is rendered in some form from which it 


can be clearly understood what the intent of the jury-is. 


GarpPen Cus 9 yd Olas, structions or had wholly disregarded the evi- 

The evidence showing conclusively that the dence, and should have required them to re- 
defendant was insane at the time of the of- consider their verdict; if they. refused, the 
fense, the court, before receiving the verdict, court should have set the verdict aside. 
should have directed the jurors’ attention to State v. Brown, 36 U. 46; 102 P. 641. 
the fact that they had misconstrued the in- 


9028. (4896.) Informal verdict. No conviction unless verdict express. 
If the jury persist in finding an informal verdict, from which, however, it can 
be clearly understood that their intention is to find in favor of the defendant 
upon the issue, it must be entered in the terms in which it is found, and the 
court must give judgment of acquittal. But no judgment of conviction can be 
given unless the jury expressly find against the defendant upon the issue. 

GalePeniiG., .§) 1162*. 

9029. (4897.) Polling of jury. When a verdict shall be rendered, and 
before it is recorded, the jury may be polled at the request of either party, in 
which case they must be severally asked whether it is their. verdict, and if 
any one answers in the negative, the jury must be sent out for further delib- 
eration. 

Cal. Pen. C., § 1163. 
9030. (4898.) Verdict read to jury and recorded. Disagreement. When 
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the verdict given shall be such as the court may receive, the clerk must im- 
mediately read it to the jury, inquire of them whether it is their verdict, and 
record it in full upon the minutes. If any juror disagrees, the fact must be 
entered upon the minutes and the jury again sent out; but if no disagreement 
is expressed, the verdict shall be complete, and the jury must be discharged 
from the case. 

Cal. Pen. C., § 1164. 

9031. (4899.) Judgment of acquittal. Discharge. If judgment of ac- 
quittal is given on a verdict, and the defendant is not detained for any other 
legal cause, he must be discharged as soon as the judgment is given. 

Cal. Pen. C., § 1165*. 

9032. (4900.) Judgment of conviction. Commitment. If a verdict is 
rendered against the defendant, he must be remanded, if in custody ; or if on 
bail, he may be committed to the proper officer to await the judgment of the 
court upon the verdict. When committed, his bail shall be exonerated; or if 
money is deposited instead of bail, it must be refunded to the defendant. 

Cal. Pen. C., § 1166*. 


CHAPTER 36. 
ARREST OF JUDGMENT. 


9035. (4901.) . Motion in arrest of judgment defined. Grounds. When 
allowed. A motion in arrest of judgment is an application on the part of the 
defendant that no judgment be rendered on the plea or verdict of guilty, or 
on a verdict against the defendant on the plea of a former conviction, or ac- 
quittal, or once in jeopardy; it may be based upon the ground that the facts 
proved do not constitute a public offense, or upon the grounds stated in § 9050. 
The motion in arrest of judgment must be made before or at the time the de- 
fendant is called for judgment. Am/’d’15, p. 203. : 


@al. ‘Pen. C., § 1185*. A motion in arrest of judgment may not be 
Objections not waived by failure to demur, based on defects in instructions.- 
§ 8896. State v. Mewhinney, 44 U. 231; 139 P. 862. 


Showing cause why judgment should not be 
pronounced, § 9050. : F 
$036. (4902.) Id. By court of its own motion. The court may also, on 


its own view Of any of these defects, arrest the judgment without motion. 
Cal. Pen. C., § 1186. 


9037. (4903.) Id. Effect. The effect of allowing a motion in arrest of 
judgment shall be to place the defendant in the same situation in which he 
shall have been before the information was filed or the indictment found. 

Cal. Pen. C., § 1187. 
Order granting or refusing motion in arrestof judgment deemed excepted to, § 9189. 

$038. (4904.) Id. Further prosecution. Discharge operates as acquit- 
tal. If, from the evidence on the trial, there is reason to believe the defend- 
ant guilty, and a new information or indictment can be framed upon which he 
may be convicted, the court may order him to be recommitted to the officer of 
the proper county, or admitted to bail anew, to answer the new information 
or indictment. If the evidence shows him guilty of another offense, he must 
be committed or held thereon, and in neither case shall the verdict be a bar 
to another prosecution. But if no evidence appears sufficient to charge him. 
with any offense, he must, if in custody, be discharged; or if admitted to 
bail, his bail shall be exonerated; or if money shall have been deposited in- 
stead of bail, it must be refunded to the defendant; and the arrest of judg- 
ment shall operate as an acquittal of the charge upon which the informanicn 
or indictment shall have been founded. 


Cal. Pen. C., § 1188. : 

Failure to file new information or indict- 
ment at same or succeeding term, § 8882. 

Former acquittal on grounds of variance not 
a bar, § 8908. 


Dismissal in order to hold defendant for 
higher offense not an acquittal, § 8903. 

Decisions on once in jeopardy, note to § 8905. 

Dismissal when facts charged do not con- 
stitute an offense, § 8998. 
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ae ao for failure to prosecute, §§ 9345- 
ovU. 

Where the state has failed to make out a 
prima facie case against defendant, and it ap- 
pears from the record that there is no proba- 
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bility that it will be able to produce other or 
different testimony from that produced at the 
first trial, the case should be dismissed and de- 
fendant discharged from custody. 

State v. Gordon, 28 U. 15; 76 P. 882. 


CHAPTER 37. 
THE JUDGMENT. 


9041. (4905.) Time fer pronouncing judgment. Court to appoint. Af- 
ter a plea or verdict of guilty, or after a verdict against the defendant on a 
plea of a former conviction or acquittal or once in jeopardy, if the judgment 
is not arrested or a new trial granted, the court must appoint a time for pro- 
nouncing judgment, which must be at least two days and not more than ten 
days after verdict. Aim dy iS -p,203: 


@al.. Pen: C.;=§—1191*. that it cannot afterwards have him rearrested 


Effect upon civil rights, §§ 8533, 8534. 

Judgment rendered within six hours after 
verdict is merely irregular, not void. 

.in re Barton, 6 U. 264; 21 P. 998. 

Court does not find on the facts. There is 
nothing in the Utah statutes which requires 
the court itself to find the defendant guilty. 

People v. Davis, 8 U. 412; 37 P. 670; affirmed 
151 U. S. 262 


* The court by indefinitely suspending sen-, 


tence and permitting defendant to go on his 
own recognizance loses jurisdiction of him, so 


and sentence him. 
invre Eling, 25 We 9338s Tlie 53h 
ee People v. Blackburn, 6 U. 647; 23 P. 


The court has no power to indefinitely sus- 
pend execution of judgment during good be- 
havior, but if the court suspends the judg- 
ment of imprisonment during good behavior, 
the invalidity of this part does not affect the 
judgment imposing imprisonment and fine, as 
they are severable. 

Reese v. Olsen, 44 U. 318; 1389 P. 941. 


9042. (4906.) Upon plea of guilty, court to determine degrees. Upon 
a plea of guilty of a crime distinguished or divided into degrees, the court 
must, before passing sentence, determine the degree. 
Cale Hen C. 801992. On trial, jury to find degree, § 9024, and note. 
8043. (4907.) Judgment in defendant’s presence, if felony. For the 
purpose of judgment, if the conviction is for felony, the defendant must be 
personally present; if for a misdemeanor, the judgment may be pronounced in 
his absence. 


@altePens GC. Ss) 1193); ; 
Like provisions as to presence on arraignment, trial, and verdict, §§ 8861, 8926, 9021. 


9044. (4908.) Bench warrant for absent defendant. Bail forfeited. If 
the defendant shall have been discharged on bail or shall have deposited 
money instead thereof, and does not appear for judgment when his personal 
appearance shall be necessary, the court, in addition to the forfeiture of the 
undertaking of bail or of money deposited, may direct the clerk to issue a 
bench warrant for his arrest. 

Cal. Pen. C., § 1195. 

$045. (4909.) Bench warrant. On application of district attorney. The 
clerk, on the application of the district attorney, may, at any time after the 
order, whether the court is sitting or not, issue a bench warrant into one or 
more counties. Am’d ’01, p. 9. 

Cal. Pen. C., § 1196*. 

9046. (4910.) Form of bench warrant. 
substantially in the following form: 

State of Utah, county of —..—. f 

The state of Utah to any sheriff, constable, marshal, or policeman in this 
aN B having been, on the’... dan tone ua , A. D, 19_.., duly convicted, 
SPINE LLG tes cc district court of the county of-...... , of the crime of (desig- 
nating it generally), you are therefore commanded forthwith to arrest the 
above named A B and bring him before that court for judgment; or if the 
court has adjourned for the term, that you deliver him into the custody of 
the sheriff of the county of ........- . Given under my hand with the seal of 
said county affixed, SY ee ee day Ohta teucgs PUA) 19... 


[Seal] By order of the court. 
Cal. Pen. C.,.§ 1197*. 


The bench warrant must be 


Ev FE) Clerk: 
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9047. (4911.) Bench warrant served as warrant of arrest. The bench 
warrant may be served in any county in the same manner as a warrant of 
arrest. 

Cal. Pen. C., § 1198*. 

9048. (4912.) Id. Arrest and disposition of defendant. Whether the 
bench warrant shall be served in the county in which it shall have been issued 
or in another county, the officer must arrest the defendant and bring him be- 
fore the court or commit him to the officer mentioned in the warrant, accord- 
ing to the command thereof. 

Cal. Pen. C., § 1199. 


9049. (4913.) Appearance for judgment. Defendant asked to show 
cause. When the defendant shall appear for judgment, he must be informed 
by the court, or by the clerk under its direction, of the nature of the charge 
against him, and of his plea and the verdict, if any thereon, and must be asked 
whether he has any legal cause to show why judgment should not be pro- 
nounced against him. 

Cal. Pen. C., § 1200. 


9050. (4914.) Defendant may set up insanity for cause against judg- 
ment. Other grounds. He may show for cause against the judgment: 

1. That he is insane; and if, in the opinion of the court, there is rea- 
sonable ground for believing him to be insane, the question of insanity must 
’ be tried, as provided in chap. 50 of this code (§§ 9327-9336). If, upon the trial 
of that question, the jury finds that he is sane, judgment must be pronounced ; 
but if they find him insane, he must be committed to the state mental hospital 
until he becomes sane; and when notice shall have been given of that fact, as 
provided in § 9334, he must be brought before the court for judgment. 

2. That he has good cause-to offer in arrest of judgment, in which case 
the court may, in its discretion, order the judgment to be deferred, and pro- 
ceed to decide upon the motion in arrest of judgment. Aimidylsaps20es 


Cala, Pence, 8 1201. Judgment of death not executed when de- 
Insane not capable of crime, § 7915. fendant becomes insane, § 9175. 


Arrest of judgment, §§ 9035-9038. Inquiry into sanity of defendant, §§ 9327- 
New trials, §§ 8980-8984. 9336. 5 


9051. (4915.) Pronouncing judgment. If no sufficient cause is alleged 


or appears to the court why judgment should not be pronounced, it must 
thereupon be rendered. 


Calis Pene.C.,. $1202), 


Time for pronouncing judgment, § 8549. 
2 out to determine punishment, §§ 7898, 
899. 

Indeterminate sentence, §§ 9162-9164. 

When maximum penalty not fixed, § 8532. 

A court has power to suspend sentence, after 
a defendant has been convicted, for stated pe- 
riods from time to time, for good reasons, but 
epee proceed to sentence within a reasonable 
me. 

People v. Blackburn, 6 U. 847; 23 P. 759. 


tence and permitting defendant to go on his 
Own regnizance, loses jurisdiction, so that it 
cannot afterwards have him rearrested and 
sentence him. 

Innes EInta 2b Uscss a ilueonpone 

The recital in a judgment that the accused, 
“having stated that they had no legal reason 
to give why judgment should not be  pro- 
nounced against them,” ete., does not show 


that they were given an opportunity to be 
heard. 


Herald-Republican Pub. Co. v. Lewis, 42 U. 
The court, by Indefinitely suspending sen- 188; 129 BP. 624. 


9052. (4916.) Pronouncing judgment. Court may exercise discretion, 
when. When discretion is conferred upon the court as to the extent of pun- 
ishment, the court, at the time of pronouncing judgment, may take into con- 
sideration any circumstances, either in aggravation or mitigation of the pun- 
ishment, which may then be presented to it by either party. Am’d’15, p.:203: 


Cal. Pen. C., § 1208. the judge’s preliminary remarks indicated that 
Indeterminate sentence, §§ 9162-9164. he was influenced by facts brought out in an- 


Judgment of juvenile court, § 1823. other prosecution against th 
The facts considered by the trial judge in tried ators him. ar eariniibeiics 


determining what sentence he will impose can- Stat . Marti : 
not be reviewed by the supreme court, though BF MBE 00 ps ee ene 
The 


9053... (4917.) Id. How presented. Limitation. circumstances 
must-be presented by the testimony of witnesses examined in open court, ex- 
cept that when a witness shall be so sick or infirm as to be unable to attend, his 
deposition may be taken by a magistrate of the county, out of court, upon 
such notice to the adverse party as the court may direct. No affidavit or tes- 
timony, or representation of any kind, verbal or written, shall be offered to or _ 


CS » , in my c 
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received by the court or a judge thereof, in aggravation or mitigation of the 
punishment, except as provided in this and the next preceding section. 


Cal. Pen C., § 1204, Penalty when maximum imprisonment not 
Penalty determined and fixed by law, § 8582. 
court, §§ 78598, 7899. 


$054. (4918.) Conviction of two or more offenses. Terms begin when. 
If the defendant has been convicted of two or more offenses, before judgment 
on either, the judgment may be that the imprisonment upon any one may 
commence at the expiration of the imprisonment upon any other of the of- 


imposed by the 


fenses. 


N. Dak. (1895) § 8294. 

Conviction of two or more crimes, 
term begins, §§ 8530, 8531. 

Indeterminate sentence, §§ 9162-9164. 

Where there are several charges in different 
counts of an indictment against the same per- 
son for the same act or transaction, but one 
punishment can be imposed; but where the acts 
or transactions are different, constitute distinct 
offenses, and may properly be joined, separate 
punishments may be imposed on each count. 

U. S. v. Groesbeck, 4 U. 487; 11 P. 542. 

Where bigamy and adultery were alleged in 


when 


two separate counts in one indictment, it is 
not error for judgment to be pronounced on 
both counts of the indictment in connection 
with both parts of the verdict. 

Gis. vie Westy: 7 U.4375. 2% Pisa. 

A judgment sentencing a prisoner for a spe- 
cific term of years under each of several in- 
dictments, the sentence in each case after the 
first to commence after the expiration of the 
sentence in the case preceding, authorizes his 
detention for the aggregate period of all the 
sentences. 

Ex parte Wilson, 11 U. 114; 39 P. 498. 


9055. (4919.) One dollar a day on imprisonment to satisfy fine. A 
judgment that the defendant pay a fine may also direct that he be imprisoned 
until the fine is satisfied, specifying the extent of the imprisonment, which 


cannot exceed one day for every one dollar of the fine. 


Waly “Pens! Gi, 
1205*, p. 1071. 
§ oe labor, whether so designated or not, 
This section applies to cases of conviction 
for criminal contempt. 
Ex parte Whitmore, 9 U. 441; 35 P. 524. 
Where there is a judgment of imprisonment 
and a judgment of fine, the fine is not enforci- 
ble by imprisonment, but only collectible upon 


§ 1205. Cal. Sup. (1893) § 


ment is excessive and void so far as it at- 
tempts to imprison for non-payment of such 
fine. 

Roberts v. Howells, 22 U. 389; 62 P. 892. 

See In re Lewis, 10 U. 47; 41 P. 1077. 

When a judgment in a misdemeanor case im- 
poses imprisonment and a fine, it could not 
direct further imprisonment to satisfy the fine, 
if not paid. 

Reese v. Olsen, 44 U. 318; 1389 P. 941. 


execution as in civil cases; and such judg- 

$056. (4920.) Judgment for fine constitutes a lien. A judgment that 
the defendant pay a fine constitutes a lien, in like manner as a judgment for 
money rendered in a civil action. 


Cal. Pen. C., § 1206. 
Execution on such judgment, § 9168. 


9057. (4921.) Fines of district court to go to state. Exception. Fines 
imposed by the district court shall be turned into the state treasury, except 
such fines as are imposed by the district court in cases appealed from a city 
or municipal court, which such fines, when collected, shall be by the county 
clerk covered, one-half into the city treasury, and one-half into the state 
treasury. Am’d703,. p2/: 

9058. (4922.) When complainant to pay costs. Judgment. Execution. 
In all cases of criminal prosecution where the defendant is not found guilty, 
the court may require the complainant, if it appears that the prosecution was 
malicious or without probable cause, to pay the costs of the action, or to give 
security to pay the same within thirty days. If the complainant does not 
comply with the order of the court, judgment may be entered against him 
for the amount thereof. Such judgments may be enforced and appealed from 
in the same manner as those rendered in civil actions. 


Mont. Pen. C., §§ 2708*, 2709. 
9059. (4923.) Entry of judgment Contents. What constitutes the 


judgment roll. When judgment upon a conviction shall be rendered, the 
clerk must enter the same upon the minutes, stating briefly the offense for 
which the conviction was had, and the fact of a prior conviction, if one, and 
must, within five days, attach together and file the following papers, which 
shall constitute the judgment roll or record of the action: 

1. The information or indictment, all pleas, demurrers, motions, orders, 
and other papers filed in the case, and a copy of the judgment, and all other 
minute entries; 

2. The verdict of the jury; 

3. The bill of exceptions, if there is one; 


Judgment liens, §§ 6868, 6869. 
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4. The requests to charge, given or refused, with indorsements thereon, 
and the instructions of the court and transcript of exceptions taken thereto, 


signed by the judge. Am’d’15, p. 203. 


Cal. Pen. C., § 1207*. ; 
Written requests to charge with indorsements thereon form part of the record, § 9492. 


INDETERMINATE SENTENCES IN CRIMINAL CASES. 


9062. Sentence. Indefinite term of imprisonment, when imposed. 
Whenever any person is convicted of any felony or crime committed after 
the taking effect of §§ 9062-9064 punishable by imprisonment in the state 
prison, except treason or murder in any of the degrees thereof, the court, 
in imposing sentence, shall not fix a definite term of imprisonment but shall 
seritence every such person to the state prison, as the nature of the case may 
require, and every such sentence shall be without limit as to time, but impris- 
onment under such sentence shall not exceed the maximum term provided by 
law for the offense for which such person shall be convicted; provided, that if 
a person be sentenced for two or more such separate offenses, sentence shall 
be pronounced for each offense, and imprisonment thereunder may equal but 
shall not exceed the total of the maximum terms provided by law for such 
separate offenses, which total shall, for the purpose of §§ 9062-9064, be con- 
strued as one continuous term of imprisonment; and, provided, further, that 
where one is convicted of a felony or crime that is punishable by imprison- 
ment in the state prison, or by fine, or by imprisonment in the county jail, or 
both, the court may impose the lighter sentence, if it shall so elect. 

13) pelos 


The indeterminate sentence act is constitutional. 
Miutart, vabratt, ol Us 1i08P. bi 


9063. Id. When person has been sentenced for a definite period. If, 
through mistake or otherwise, any person shall be sentenced for a definite pe- 
riod of time for any offense other than treason or murder in any of the de- 
grees thereof, such sentence shall not be void, but the prisoner shall be 
deemed to be sentenced, nevertheless, as provided and required by the terms 
of §§ 9062-9064, and he shall be entitled to all the benefits and subject to the li- 
abilities of said sections in the same manner and to the same extent as if 
sentence had been pronounced in the terms and manner required thereby. 

: AS# pe 192: 

9064. Court to advise board of pardons as to the facts. The court, 
within thirty days from the date of any sentence imposed, as provided in $§ 
9062-9064, shall mail to the secretary of the board of pardons a statement 
in writing, in which statement the court shall set out the term, within the 
maximum term provided by law for the particular offense, for which, in the 
opinion of said court, the prisoner so sentenced should be imprisoned, and also 
any information the court may have which will be of aid to the board in pass- 
ing upon any application for the parole, commutation of sentence, or pardon 
of the prisoner so sentenced. Such statement shall be presented to the board 
of pardons at the next regular meeting of the board following the receipt 
thereof, by the secretary, and shall be preserved in the files of the board. 

“133 pro? 


CHAPTER 38. 
THE EXECUTION. 


9167. (4924.) Warrant for execution of judgment other than death. 
When a judgment, other than of death, shall have been pronounced, a certified 
copy of the entry thereof upon the minutes must be forthwith furnished to 
the officer whose duty it is to execute the judgment, and no other warrant 


or authority shall be necessary to justify or ire j 4 
y requ 
Cal. Pen. C., § 1213. J quire its execution. 
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Execution. If the judg- 


ment is for a fine and costs, or either alone, execution may be issued thereon 


as on a judgment in a civil action. 


CalyPen: Cie§ 1214*. 

Judgment of fine constitutes a lien, § 9056. 
: Under this section, a fine imposed as a pun- 
ishment in a criminal action may be collect- 
ed upon execution, the same as a judgment 
in a civil case. 

Roberts v. Howells, 22 U. 389; 62 P. 852. 

Under this section and § 9169, a judgment 
of fine is only enforcible when it stands alone 
and not coupled with a distinct senten:e of 


imprisonment, and when it provides for a defi- 
nite rate per day of service to be applied on 
the amount of the fine. 

Id. 


Where a judgment in a misdemeanor case 
imposes imprisonment and a fine, it could not 
direct further imprisonment to satisfy the 
fine, if not paid. 

Reese v. Olsen, 44 U. 318; 139 P. 941. 


Commitment. 


9169. (4926.) Judgment of imprisonment. If the judg- 
ment is for imprisonment, or a fine and imprisonment until such fine is paid, 
the defendant must forthwith be committed to the custody of the proper of- 
ficer, and by him detained until the judgment is complied with. 


Caleren sO. "Satoh. Temporary release not counted as part of 
Term begins to run on delivery of defendant term, § 8531. 
at place of imprisonment, § 8531. Conviction of two or more offenses, § 9054. 


$170. (4927.) Id. Delivery to warden of prison. Return of officer. 
If the judgment is for imprisonment in the state prison, the sheriff. of the 
county must, upon receipt of a certified copy thereof, take and deliver the 
defendant to the warden of the state prison. He must also deliver to the 
warden the certified copy of the judgment, and take from the warden a re- 
ceipt for the defendant, and make return thereof to the court. 

Calo .Pen, C5 § 1216*. 

9171. (4928.) Judgment of death. Form of warrant. Day of execu- 
tion. When judgment of death is rendered, a warrant, signed by the judge 
and attested by the clerk, under the seal of the court, must be drawn and de- 
livered to the sheriff. It must state the conviction and judgment, and appoint 
a day on which the judgment is to be executed, which must not be less than 
thirty nor more than sixty days from the time of the judgment. 

AT i Coes AOE) Cala supe 1893). 8 L207, epee executed”’ is not ground for rever- 


p. 5 
Clerical error in judgment in the use of the People v. Calton, 5 U. 451; 16. P. 902. 
word ‘public’? in sentencing defendant to be See Calton v. Utah, 130 U. S. 83. 
The judge 


9172. (4929.) Id. Statement of judge to board of pardons. 
of a court at which a conviction requiring judgment of death shall have been 
had must, immediately after the conviction, transmit to the president of the 
board of pardons, by mail or otherwise, a statement of the conviction and 
judgment and of the testimony given at the trial. 

Cal. Pen. C., § 1218*. Board of pardons, §§ 4330, 4337. 

9173. (4930.) Imprisonment to be at hard labor in all cases. In all 
cases when by law a person is sentenced to imprisonment either in the state 
prison or in a county jail, it shall be at hard labor, whether so designated by 
the court or jury or not. 

N. Dak. (1895) § 8304*. 

9174. (4931.) Judgment of death suspended by whom. No judge, tri- 
bunal, nor officer, other than the governor or the board of pardons, can sus- 
pend the execution of a judgment of death, except the sheriff, as provided in 
the six succeeding sections, unless an appeal is taken. 

Cal. Pen. C., § 1220*. Cal. Sup. (1893) § Governor and board of pardons, Con. art. 7, 
1220*, p. 1072. sec, 12. 

9175. (4932.) Id. Insanity of defendant. Trial by jury. Notice. If, 
after judgment of death, there is good reason to suppose that the defendant 
has become insane, the sheriff of the county, with the concurrence of the 
judge of the court by which the judgment shall have been rendered, may sum- 
mon from the list of the jurors selected by the proper officers for the year a 
jury of twelve persons to inquire into the supposed insanity, and must give 
immediate notice thereof to the county attorney or other counsel for the 
state. 

Cal. Pen. C., § 1221%. Cal. 
Tae i ag Roe sanity of defendant, §§ 9327- 
336. 


Sup. (1898) § Judgment not pronounced if defendant in- 
0. 


sane, § 905 
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9176. (4933.) Id. County attorney to attend. Witnesses. The coun- 
ty attorney must attend the inquisition, and may produce witnesses before 
the jury, for which purpose he may issue process in the same manner as for 
witnesses to attend before the grand jury, and disobedience thereto may be 
punished in like manner as disobedience to process issued by the court. 

Cal. Pen. C., § 1222. 

9177. (4934.) Id. Inquisition signed by jury and sheriff, and filed. A 
certificate of the inquisition must be signed by the jurors and the sheriff, and 
filed with the clerk of the court in which the conviction shall have been had. 

Cal. Pen. C., § 1223. Cal. Sup. (1893) § 1223*, p. 1072. 

8178. 4935.) Id. Procedure when defendant found sane; when insane. 
If it is found by the inquisition that the defendant is sane, the sheriff must 
execute the judgment; but if it is found that he is insane, the sheriff must 
suspend the execution of the judgment until he receives a warrant from the 
president of the board of pardons or from the judge of the court by which 
the judgment shall have been rendered, directing the execution of the judg- 
ment. If the inquisition finds that the defendant is insane, the sheriff must 
immediately transmit it to the board of pardons who may, when the defend- 
ant becomes sane, issue a warrant appointing a day for the execution of the 
judgment. 

Cal. Pen. C., § 1224*. Cal. Sup. (1893) § 1224*, p 1072. 

9179. (4936.) Female sentenced to death thought pregnant. Exami- 
nation. If there is good reason to suppose that a female against whom a judg- 
ment of death shall have been rendered is pregnant, the sheriff, with the con- 
currence of the judge of the court by which the judgment shall have been 
rendered, may summon a jury of three physicians to inquire into the sup- 
posed pregnancy. Immediate notice thereof must be given to the county 
attorney of the county, and the provisions of §§ 9176, 9177, shall apply to the 
proceedings upon the inquisition. 

Cal. Pen. C., § 1225. Cal. Sup. (1893) § 1225%, p. 1073. 

9180. (4937.) Id. Execution suspended during pregnancy. If it is 
found by the inquisition that the female is not pregnant, the sheriff must 
execute the judgment; if it is found that she is pregnant, the officer must 
suspend the execution of judgment, and transmit the inquisition to the board 
of pardons. When the board of pardons shall be satisfied that the female is 
no longer pregnant, it may issue its warrant appointing a day for the execu- 
tion of the judgment. 

‘Cal. Pen. C., § 1226*. Cal. Sup. (1898) § 1226*, p. 1073. 

9181. (4938.) Judgment of death remaining unexecuted. Order to en- 
force. If, for any reason, a judgment of death shall not have been executed, 
and it remains in force, the court in which the conviction shall have been had, 
on the application of the county attorney, must order the defendant to be 
brought before it, or if he is at large, a warrant for his apprehension may be 
issued. Upon the defendant being brought before the court, it must inquire 
into the facts, and if no legal reasons exist against the execution of the judg- 
ment, must make an order that the sheriff execute the judgment at a speci- 


fied time. The officer must execute the judgment accordingly. 
Cal. Pen. C., § 1227. Cal. Sup. (1893) § 1227*, p. 1073. 


9182. (4939.) Death penalty inflicted by hanging or shooting, at de- 
fendant’s election. The punishment of death must be inflicted by hanging the 
defendant by the neck until he is dead, or by shooting him, at his election If 
the defendant neglect or refuse to make election, the court at the time of 


rendering the sentence must declare the mode and enter the same as a part 
of its judgment. 
Cal. Pen. C., § 1228*. 


pe Shocking not “cruel and unusual,’ punish- 


wey v. Wilkinson, 2 U. 158; affirmed 99 


9183. (4940.) Id. Executed by a sheriff at state prison. 


A judgment of death must be executed by the sheriff of the cou eta e 


nty in which © 
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the judgment was rendered or by his deputy or deputies, within the exterior 
walls of the state prison. The board of corrections of the state prison shall 
provide the necessary appliances for the execution. 

Iowa, McClain’s An. C. (1888) §§ 5139, 5140*. Cal. Pen. C., 1229*. 
p. 1074. ; 

- 9184. (4941.) : Id. Who may be present. The sheriff must invite the 
presence of a physician and the county attorney of the county ; and he shall, 
at the request of the defendant, permit such ministers of the gospel, not ex- 
ceeding, two, as the defendant may name, and any persons, relatives, or 
friends, not to exceed five, to be present at the execution, together with such 
peace officers as he may think expedient to witness the execution. But no 
other person than those mentioned in this section shall be present at the ex- 


ecution, nor shall any person under age be permitted to witness the same. 
Cal. Pen. C., § 1229*. 


$185. (4942.) Id. Return of sheriff. After the execution the sheriff 
must make a return upon the death warrant, showing the time, place, and 
manner in which it shall have been executed. 
Cal. Pen. C., § 1230*, Cal. Sup. (1893) § 12 30*, p. 1074. 


1 


Cal. Sup. (1833) § 1229*, 


CHAPTER 39. 
EXCEPTIONS. 


9189. (4943.) Exceptions. Definition. How taken and noted. The 
verdict of the jury, and all orders, decisions, and rulings made by the district 
court, including rulings on objections to, or motions to strike out, evidence, 


J 
4 
} 


from the inception of the case, shall be deemed excepted to. 


Exceptions to 


instructions to the jury shall be taken and preserved as in civil cases. 


Cala ben nr, 9) LT0e. 

Exceptions to charge, when and how taken, 
civil procedure, § 6806, and. note. 

Objections to instructions should be specific, 
note to § 6806. 


General exception to charge as a whole is in- 
sufficient, if any part of it is correct. 

People v. Berlin, 9 U. 383; 35 P. 4988. 

People v. Hart, 10 U. 204; 37 P. 330. 

An exception ‘‘to the refusal of the court 
to give the instructions requested by the de- 
fendant’’ will not be sustained if any one of 
such instructions is erroneous. 

People v. Thiede, 11 U. 241; 39 P. 837; af- 
firmed 159 U. S. 510. 

General exceptions to the instructions of the 
court, or exceptions to whole paragraphs there- 
of, are insufficient to raise questions on appeal. 

State v. King, 24 U. 482; 68 P. 418. 

An exception that the court erred in defin- 
ing malice without pointing out the error is too 
general. 

People v. Thiede, 11 U. 241; 39 P. 8387; 159 
Uns. 6L0! ; 

Exceptions to the instructions of the court 
sufficient to raise any question on appeal must 
specifically point out to the court the matter 
objected to before the retiring of the jury. 

State v. Campbell, 25 U. 342; 71 P. 529. 


Failure to except to refusal of instructions 


9190. 


Am’d 715, p. 204. 


requested error assigned 
therein. 

People v. Berlin, 9 U. 883; 35 P. 498. 

Court cannot consider objections not passed 
upon by the trial court; nor remarks of counsel 
objected to and not properly in the record. 

State v. Haworth, 24 U. 398; 68 P. 155. 

Under this section and §§ 9190, 9192, where, 
on appeal, in a criminal case, camplaint is 
made of the giving and refusing of certain in- 
structions.and the admission and exclusion of 
certain evidence, but it does not appear that 
the instructions were written, and the steno- 
graphic notes of the trial proceedings, purport- 
ing to be a bill of exceptions, are not authen- 
ticated, save by the stenographer’s certificate, 
the objections cannot be considered. 

State v. Delvecchio, 25 U. 18; 69 P. 58. 

Hrror in a charge in a criminal case cannot 
be considered where there was no exception 
and no assignment of error. 

State v. Smith, 45 U. 381; 146 P. 286. 

An exception to the whole of an instruction 
when part of it contains a correct statement 
of the law is not good. 

State v. Haworth, 24 U. 398; 68 P. 565. 

State v. Riley, 44 U. 225; 126 P. 294. 

An assignment of error neither referred to 
in appellant’s brief nor mentioned in his oral 
argument will be treated as waived. 

State v. Riley, 41 U. 225; 126 P. 294. 


Bills of 


prevents being 


(4946.) Bills of exceptions settled, etc., as in civil cases. 


exceptions shall be settled, signed, and filed as provided by law in civil cases. 
Cal. Pen. C., § 1174*. Decisions on sufficiency of bill of exceptions, 
In civil cases, §§ 6969-69738, and notes. note to § 9216. 


9191. (4947.) Id. What evidence may be included. A bill of excep- 
tions must contain only so much of the evidence as shall be necessary to pre- 
sent the questions of law upon which the exceptions were taken; and the judge 
must, upon the settlement of the bill, whether agreed to by the parties or not, 
strike out all other maters contained therein. 
ees Caron, C,,)5' 1175: 
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9192. (4948.) Written requests to charge form part of the record. 
When written requests to charge have been presented, given, or refused, the 
questions presented in such requests need not be excepted to or embodied in 
the bill of exceptions, but such written requests to charge, with the indorse- 
ments thereon showing the action of the court, form part of the record, and 
any error in the decision of the court thereon may be taken advantage of on 
appeal in like manner as if presented in a bill of exceptions. 

Caleeens Cs Sein Record of the action, § 9059. 

9193. (4949.) Bill need not contain matters deemed excepted to. The 

decision of the court upon any matters of law declared to be deemed excepted 


to need not be embodied in a bill of exceptions. 
Mont. Pen. C., § 2176*. Decisions on record on appeal, note to § 9216. 


CHAPTER 40. 
NEW TRIALS. 


9197. (4950.) New trial defined. A new trial is a re-examination of the 

issue in the same court before another jury, after a verdict has been given. 
“Cal. Pen. C., § 1179. 

9198. (4951.) Effect of granting new trial. Evidence, etc. The grant- 
ing of a new trial shall place the parties in the same position as if no trial 
shall have been had. All the testimony must be produced anew, and the 
former verdict shall not be used nor referred to either in evidence or in argu- 


ment, nor be pleaded in bar of any conviction which might have been had 
under the information or indictment. 


Cala Pen. C., § 180%: 
When testimony officially reported may be 
used on subsequent trial, § 9277. 


Defendant was tried on an indictment upon 
which he might have been convicted of mur- 
der in the first or second decree, or of volun- 


first degree after the verdict had been set 
aside on his motion. 

State v. Kessler, 15 U. 142; 49 P. 293. 

After a judgment in a criminal case has 
been affirmed on appeal and the case remand- 
ed, a motion for new trial, based upon facts 


which were not passed upon by the appellate 

court or discovered before the appeal was 

taken, can be entertained by the trial court. 
State v. Kessler, 15 U. 142; 49 P. 298. 


try or involuntry manslaughter, and found 
guilty of murder in the second degree; held, 
that he could be tried for murder in the 

State v. Morgan, 23 U. 212; 64 P. 536. 


9199. (4952.) Grounds for new. trial. Affidavits. Postponement. 
When a verdict shall have been rendered against the defendant, the court may, 
upon his application, grant a new trial in the following cases only: 

1. When a trial shall have been had in his absence, if the information 
or indictment is for a felony ; 

2. When the jury shall have received out of court any evidence, other 
than that resulting from a view of the premises, or any communication, docu- 
ment, or paper referring to the case; 

3. When the jury shall have separated without leave of the court, after 
retiring to deliberate upon their verdict, or have been guilty of any miscon- 
duct by which a-fair and due consideration of the case may have been pre- 
vented ; 

4. When the verdict shall have been decided by lot, or by any means 
other than a fair expression of opinion on the part of all the jurors; 

5. When the court shall have misdirected the jury in a matter of law, or 
shall have erred in the decision of any question of law arising during the 
course of the trial, or shall have done or allowed any act in the case prejudicial 
to the substantial rights of the defendant; ‘ 

6. When the verdict is contrary to law or evidence; 

7. When new evidence shall have been discovered, material to the de- 
fendant and which he could not, with reasonable diligence, have discovered 
and produced at the trial. 

When a motion for a new trial is made upon the ground of newly dis- 
covered evidence, the defendant must produce at the hearing, in support 
thereof, the affidavits of the witnesses by whom such evidence is expected 


pee 
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to be given, and if time is required by the defendant to procure such affidavits, 
the court may postpone the hearing of the motion for such length of time as, 
under all circumstances of the case, may seem reasonable. 


Cal. Pens.C., § 1181*. 

Grounds for new trial, civil procedure, § 6978, 
and note. 

Charge to jury considered as a whole, note 
TONS) S975. 

Instructions, note to § 8975. 

Conduct of trial, admission of evidence, etc., 
note to § 8975; see also note to § 6802 as to 
civil procedure. 

The jury are the exclusive judges of the 
facts, and where there is any evidence to sup- 
port a verdict, it will not be disturbed on ap- 
peal, note to Con. art. 8, sec. 9. 


SUFFICIENCY OF EVIDENCE, ETC.: 


Admission of incompetent testimony is 
ground for reversal where it is apparent that 
undue importance may have been given to it 
by jury. 

People v. Biddlecome, 3 U. 208; 2 P. 194. 

But otherwise where the evidence was ample 
to warrant the jury in returning a verdict in 
harmony with incompetent evidence; held, not 
to be prejudicial error, ° 

People v. Burtleson, 14 U. 258; 47 P. 87. 

Remarks cf court in ruling on evidence not 
directed to jury, not objected to or no correc- 
tion asked, are not error merely because they 
might tend to prejudice jury against defendant. 

Wacoa ve beay,o- Us 2635 14 P2342. 

Allusion which is immediately withdrawn by 
counsel in argument to the case having been 
tried before is not prejudicial error hereunder. 

People vy. Hopt,, 4 U. 247; 9 PB. 407; 120 U. 
S. 430. 

Verdict of guilty will not be set aside if evi- 
dence substantially supports it. Must be an 
absence of evidence against defendant or sub- 
stantial preponderance in his favor. 

People v. Clawson, 2 U. 502. 

People v. Swasey, 6 U. 93; 21 P. 400. 

Wess. Ver srown, 67 Ux L153) 21 Poe 46l. 

Will not reverse on conflicting evidence, no 
mistake or improper motive of jury appearing. 

People v. Chalmers, 5 U. 201; 14-P. 131. 

People v. Peacock, 5 U. 237;-14 P. 332. 

pe SeavmelLabiis.s os pte WL wee 75: 

A view is not the taking of testimony within 
the meaning of the constitution, but its sole 
purpose and object is to enable the jurors to 
more accurately understand and appreciate the 
testimony of witnesses given before them. 
Making of measurements, etc., by juror not 
prejudicial misconduct. 

State v. Mortensen, 26 U. 312; 73 P. 562, 6383. 

Appellate court will not interfere with the 
verdict of a jury in a criminal case if there is 
any evidence to support it. 

State v. Endsley, 19 U. 478; 57 P. 430. 

State: von Clarke c2imUdepate (4 (Pee tto. 

State we uachalle28 WU. 80; 77 P.23, 

Where there is no evidence to sustain a ver- 
dict in a criminal case, it is error to submit 
the case to the jury. 

State v. Gordon, 28 U. 15; 76 P. 882. 

State v. Hutchins, 30 U. 319; 84 P. 893. 

State v. Karas, 43 U. 506; 136 P. 788. 

Accused cannot complain of insufficiency of 
the evidence to sustain a conviction, though 
the state failed to make a case if he himself 
proved one for it. 


State v. Potello, 40 U. 56; 119 P. 1023. 
IMPEACHING VERDICT: 
The affidavit of a juror that, during the 


progress of the trial, he took certain measure- 
ments of a locality testified to on the trial, 
and communicated same to the other jurors, 
cannot be received to impeach the verdict. 

People y. Ritchie, 12 U. 180; 42 P. 209. 

Affidavits of jurors will not be received to 
impeach or question their verdict, nor to show 
the grounds upon which it was rendered, nor 
to show their misunderstanding of facts or of 
law, nor that they misunderstood the charge 
of the court, nor the effect of their verdict, 
nor their opinions, surmises, and processes of 
reasoning in arriving at their verdict. 

People v. Flynn, 7 U. 878: 26 PB. i114. 


MISCODUCT OF JURY: 


Where the diligence used in interrogating the 
jury Is slight and insufficient to discover 


the disqualification, the jurors not being exam- 
ined individually, new trial will be denied. 

People v. Lewis, 4 U. 42; 5 P. 548. 

Where juror was not a citizen, new trial 
granted. 

People v. Reece, 3 U. 72: 2 P. 61. 

The misconduct of any juror, actual or im- 
plied, is misconduct of the jury, raises the 
presumption that the accused has been preju- 
diced thereby, and vitiates the verdict unless 
the prosecution shows beyond a _ reasonable 
doubt that the prisoner has received no injury 
by reason: thereof. Where the admitted facts 
show both actual and implied bias of two of 
the jurors, there is sufficient ground for grant- 
ing a new trial. 

State v. Morgan, 23 U. 212; 64 P. 356. 

When it appears after trial that a juror had 
beforehand prejudiced the case, but had im- 
properly withheld this fact before acceptance, 
or when asked as to opinion, on voir dire had 
given false answers, and such formation of 
opinion was unknown to the party at the time, 
a new trial will be granted. 

State v. Morgan, 23 U. 212; 64 P. 356. 

Tarpey v. Madsen, 26 U. 294; 73 PB. 411. 

State v. Thompson, 24 U. 314; 67 P. 789. 

But not unless the accused, by the evidence 
he introduces, in support of his motion for a 
new trial, clearly and satisfactorily shows that 
such statements were actually made. 

State v. Mickel, 25 Ui. 179; 70 PB. 856. 

Where, in a murder trial, the case has been 
submitted to a jury, it is misconduct for one 
of the jury, accompanied by an officer, to go 
to a room and talk over the telephone—and 
the burden is on the state to show that it was 
harmless. 

State v. Thorne, 39 U. 208; 117 P. 58. 

The remark of one of the jurors relative to 
a revolver properly admitted in evidence, but 
taken to the jury room without permission, 
that it ‘‘was a murderous looking instrument 
and that it showed conclusive intent’’ of the 
defendant, did not constitute misconduct. 

State v. Riley, 41 U. 225; 126 P. 294. 


NEWLY DISCOVERED EVIDENCE: 


Newly discovered evidence, affidavits, 
civil procedure, note to § 6978. 

Newly discovered evidence which is merely 
cumulative, there being no showing of proper 
diligence, will not justify granting new trial. 

People wv. Peacock), (5 1... 2375 14~ Py + 3327 

State, v. Haworth, .26 Po si0s 73° Pe 413% 

A new trial will be granted where defend- 
ant was surprised at testimony of prosecutrix 
and much of her testimony was untrue. 

State v. Halford, 189U 3% 54) Pe 819% 


Where, on a prosecution for homicide, de- 
fendant admitted the killing, but pleaded self- 
defense, and the testimony of defendant and 
another, the only witnesses to the occurrence, 
was in sharp eonflict, the refusal to grant a 
motion for a new trial, supported by affidavits 
showing newly discovered evidence which could 
not with reasonable diligence have been dis- 
covered before the trial, and which strongly 
tended to corroborate defendant, was erron- 
eous. 

State v. Campbell, 25 U. 342; 71 P. 529. 


Where newly discovered evidence, alleged 
as a ground for a new trial, established that 
the witness who gave the strongest evidence 
against defendant was mistaken in a material 
matter, or that his testimony was untrue, and 
in a counter affidavit such witness acknowl- 
edged that he had been mistaken in the par- 
ticular alleged, and the evidence of defendant’s 
guilt was unsatisfactory, it was error to deny 
a new trial. 

State v. Edmunds, 27 U. 1; 73 P. 886. 

State v. King, 27 U. 6; 73 P. 1045. 

Where it is not made to appear that the 
testimony of non-resident witnesses would be 
procurable for the second trial, denial of a mo- 
tion for new trial is proper. 

State v. Loechner, 45 U. 621; 148 P. 363. 

Affidavit showing newly discovered evidence 
must contain specific statements of the evi- 
once 

d. 
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After two trials of a criminal case, a new 
trial for newly diseovered evidence to estab- 
lish an alibi was properly denied for lack of 
diligence. 

State v. Moore, 41 U. 247; 126 P. 322. 

In order to authorize a new trial on the 
ground of newly discovered evidence, it must 
be so conclusive in its character as to raise 
a reasonable presumption that the result of 
the second trial would be different from the 
first; in granting or refusing a new trial, dis- 
eretion is vested in the trial court. 

State v. Montgomery, 37 U. 515; 109 P. 815. 

Where a crime was committed in broad day- 
light and testified to by eight or nine witnesses, 
the granting of a motion for new trial is not 
justified, on affidavits showing evidence which 
merely corroborates the defendant’s version 
and to some extent contradicts or modifies the 
statements of some of the state’s witnesses. 

State v. Molitz, 40 U- 443; 122 P. 876. 

Where the time in which defendant boarded 
a street car was material, evidence alleged 
to be newly discovered that the power was off 
during the trip of the car defendant claimed 


9200. 
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to have boarded, and defendant’s affidavit that 4 


the power was off while he was on the car 


was not ground for a new trial, the defendant 


having omitted to testify as to the stoppage’ of 
the car at the trial. 

State v. Sirmay, 40 U. 525; 122 P. 748. 

Where the evidence barely sustained a con- 
viction for larceny of horses, the trial court 
abused its discretion in denying a new trial 
motion, largely based on cumulative affidavits, 
showing there was nothing suspicious in ac- 
cused’s connection with the horses, and that 
the man.from whom he had innocently secured 
them really existed, which the sheriff had tes- 
tified was not a fact. 

State v. Williams, 49 U. 336; 164 P. 253. 

Evidence held to establish that accused was 
reasonably diligent in preparing for trial -af- 
ter his release on bail after seven months’ con- 
finement, where he was without funds, and im- 
portant witnesses lived several hundred miles 
distant, and subpoenas were given the sheriff 
Lor serve them, but they did not appear. 

d. 


(4953.) Application for new trial, how and when made. Form. 


The application for a new trial must be made upon written notice of motion 
designating the grounds upon which it is made, and must be served and filed 
within five days after the rendition of the verdict. If based upon any of the 
grounds mentioned in subs. 2, 3, 4, and 7, § 9199, the affidavits in support 
thereof must be served and filed within thirty days after filing the notice of 


motion. Am’d 03, p. 47; 715, p. 204. 


Mont. Pen: C.,°§ 2193*; "Cal. Pen. C.,§ 1182*. 

After a judgment in a criminal case has been 
affirmed on appeal and the case remanded, a 
motion for new trial based upon facts which 
were not passed upon by the appellate court or 
discovered before the appeal was taken could 
be entertained by the trial court, within thirty 
days after discovery. 

State: v. Morgan, 23 U: 212; 64 P. 356. 

Where alleged prejudicial statements of a 
juror are discovered before an appeal from the 
conviction is taken, the motion for new trial, 
based on subs. 3 or 4 of § 9199, should be made 
within thirty days, and the appeal delayed un- 
til after the denial.of the motion. 

State v. Mickle, 25 U. 179; 70 P. 856. 

Where the record does not show that the mo- 


9201. 


tion was filed and served within the pre- 
scribed time after. discovery, it is not error to 
con the motion. 


In a prosecution for homicide it is not error 
for the court to refuse to permit defendant to 
introduce oral evidence in support of his motion 
for new trial. 

State'v. Mortensen, 26 U. 312; 73 P. 562, 633. 

Where a: motion for new trial, supported by 
affidavits, is overruled, and an appeal is taken, 
the transcript filed, and a second motion for 
new trial, supported by affidavits is filed, the 
lower court is without jurisdiction to pass on 
such motion. 

State v. Carter, 52 U. —; 173 P. 459. 


(4954.) Motion for new trial for certain causes to be based upon 


affidavits. Time of hearing. A motion for a new trial, if made for any of 
the causes mentioned in subs, 2,3, 4, and 7, § 9199, must be based upon affi- 
davits which must be served and filed as provided in the next preceding sec- 
tion. The motion must be heard as soon as practicable, and the hearing 


thereof shall not be delayed longer than may be imperative. Am’d ’15, p. 204. 


Mont. Pen. C., § 2194*. 


CHAPTER 41. 
APPEALS: 


9205. (4955.) Either party may appeal. Method prescribed. Either 
party in a criminal action may, except in cases appealed from a justice’s court, 


appeal to the supreme court, as prescribed in this chapter. 


Calm Pen C58) L285%. 


Appeals from district court, Con. art. 8, sec. 9, and note, 


9206. (4956.) Title of action not. changed on appeal. 


The party ap- 


pealing shall be known as the appellant, and the adverse party as the respond- 


ent, but the title of the action shall not be chan 


peal. 
Cal. Pen. C., § 1235. 


9207. (4957.) From what defendant may appeal, 


taken by the defendant: 


ged in consequence of the ap- 


Title not changed, civil procedure, § 6993, 


An appeal: may be 


1. From a final judgment of. conviction; 
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2. From an order made after judgment, affecting the substantial rights 


of the party. 


Cal. Pen. C., § 1237*. 
_ Defendant shall have the right to appeal in 
all cases, Con. art. 1, sec. 12. 

Appeal lies from final judgments, Con, art. 
8, sec. 9, and note. 


Power of supreme court on appeal, §§ 6995, 


9233, and note. 


Orders resubmitting a case to grand jury 
after demurrer to indictment sustained, and re- 
fusing to discharge defendant pending such re- 
submission, are not appealable. 

People v. Hill, 3 U. 334; 3 P.. 75. 


Id. 


Rulings on challenges for actual bias are con- 
clusive, and not reviewable on appeal. 
panoorie v. Hopt, 4-U. 247; 9 P. 407; 120 U. S. 


Where a juror is challenged for actual bias, 
an issue of fact is raised, and if no exception 


9208. 
en by the state: 


is taken to the admission or rejection of evi- 
dence upon the voir dire examination, the ac- 
tion of the trial court is final and conclusive, 
and cannot be reviewed on appeal, 

People v. Thiede, 11 U. 241; 39 P. 837; af- 
firmed 159 U. S. 510. 

See note to § 85958. 

Under Con. art. 24, jsec. 2, § 5136; C. L. of 
1888 (this section), is still in force and effect, 
and not being inconsistent with art. 1, sec. 
12, or art. 8, sec. 9, gave defendant the right 
to move for new trial upon facts discovered af- 


State v. McKenna, 24 U. 317; 67 P. 815. 

A judgment of dismissal discharging a pris- 
oner is final, after plea to the jurisdiction, 
and, under Con. art. 8, sec. 9, an appeal lies 
on behalf of the state to the supreme court. 

State v. Booth, 21 U. 88; 59 P. 553. 


(4958.) From what the state may appeal. An appeal may be tak- 


1. From a judgment for the defendant on a demurrer to the information 


or indictment ; 


2. From an order arresting judgment; 
3. From an order made aiter judgment affecting the substantial rights 


of the state; 


4. From an order of the court directing the jury to find for the defendant. 


N. Dak. (1895) § 8329*; Cal. Pen. C., § .1238*. 

5 ree by the state does not stay judgment, 
212.2 

A judgment of dismissal, discharging a pris- 
oner, in a criminal case, and releasing his 
bail, entered after hearing arguments on a plea 
to the jurisdiction of the court, is a final judg- 
ment; and under: provisions of Con. art. 8, sec. 
9, an appeal lies, on behalf of the state, to the 
supreme court. 

State v. .Booth,,.21 U....88;. 59 PB. .553. 

Where the district court erred in holding that 
it had no authority to impanel a jury of twelve 


9209. 


men to try defendant for a crime committed 
before statehood, and as the state had no right 
of appeal, mandamus is a proper remedy. 

State ex rel. v. Hart, 19 U. 438; 57 P. 415. 

Where accused, after plea and entering on 
the trial, was discharged on the ground that 
no proper preliminary examination had been 
entered on appeal by the state, the court can 
only reverse the order and judgment, and can- 
not determine its legal effect or direct the dis- 
trict court to reinstate the case and proceed 
to try accused. 

State v. Gustaldi, 41 U. 63; 123 P. 897. 


(4959.) Time-for taking appeal. All appeals in criminal cases 


must be taken within two months after the entry of the judgment appealed 


from. Am’d 715, p. 204. 


Calta Bena Css Sulzoo". 
Appeal be heard within ninety days from ap- 


peal, and decided within ‘thirty days from sub- 
mission, § 9225. 


A fugitive from justice has no right to be ter judgment, and to appeal from an order 
heard upon appeal. refusing to set aside the judgment and grant A 
People vy. Tremayne, 3 U. 331; 3 P. 85. a new trial. ss 
Orders forfeiting a defendant’s bail, refusing State v. Morgan, 23 U. 212; 64 P. 356. fy 
| to set aside such forfeiture, and directing that Order discharging one accused of crime for rey 
a money deposited in lieu of bail be paid into want of jurisdiction is a final judgment. uy’ 
___ the territorial treasury, are not appealable. state v.” Booth, 21 Ui: 88; 59 BP. 553. ee 


9210. (4960.) Id. Taken by filing and serving notice. An appeal shall 
be taken by filing, with the clerk of the court in which the judgment or order 
appealed from shall have been entered or filed, a notice stating the appeal 
from the same, and serving a copy thereof upon the attorney of the adverse 


party. 

Cal. Pen. C., § 1240. 

An appeal in a criminal case is taken by fil- 
ing the notice of appeal with the clerk of the 
court, and serving a copy thereof on the ad- 
verse party or his attorney. 

People v. Gough, 2 U. 69. : ‘ 

Where the record shows the filing of a notice 
of appeal, but is silent as to its service, affi- 
davits will not be received in the supreme 
court to show that the notice of appeal was 
in fact served upon the adverse party. 


Bienuesal for failure to serve notice of ap- 
peal. 

People v. Gough, 2 U. 69. 

People v. Fennel, 4 U. 112, 7 P. 525, 648. 

Dismissal for failure to serve notice of ap- 
peal, civil procedure, note, § 6996. 

After an appeal is perfected, the case ceases 
to be pending in the lower court and thereafter 
is deemed pending in the appellate court, un- 
til finally disposed of there. 

State v. Carter, 52 U. —; 173 P. 459. 


People v. Gough, 2 U. 69. 
People vy. Fennel, 4 U. 112; 7 P. 525, 648. 


9211. (4961.) Id. Service of notice by publication. If personal service 
of the notice cannot be made, the judge of the court in which the action was , 
tried, upon proof thereof, may make an order for the publication of the notice 
in some newspaper for a period not exceeding thirty days. Such publication 
shall be equivalent to personal service. 
Cal. Pen. C., § 1241. a 
9212. (4962.) Appeal by state. Effect. An appeal taken by the state 


it oe - 
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in no case shall stay or affect the operation of a judgment in favor of the de- 


fendant until judgment is reversed. 
Cal. Pen. C., § 1242. 
9213. (4963.) Appeal does not stay execution, unless certificate issued. 
An appeal to the supreme court from a judgment of conviction shall stay the 
execution of the judgment upon filing with the clerk of the court in which the 
conviction shall have been had a certificate of the judge of such court, or of 
a justice of the supreme court, that in his opinion there is probable cause for 


the appeal, but not otherwise. 


Cal. Pen. C., § 1243*. the United States, the sentence of the lower 


Bail on appeal, §§ 9247-9251, 9260. 

Thes upreme court has no authority to or- 
der a stay in a capital case pending hearing 
of a writ of error from the supreme court of 


court having been affirmed by the supreme 
court of the territory. 
People v. Hopt, 3 U. 404; 5 P. 565; 104 U. 


S. 631. 


9214. (4964.) Id. Duty of sheriff if certificate filed. If the certificate 
provided for in the next preceding section is filed, the sheriff must, if the de- 
fendant be in his custody, upon being served with a copy thereof, keep the 


defendant in his custody without executing the judgment, and detain. him to — 


abide the judgment on appeal. 
Cal. Pen. C., § 1244. 

9215. (4965.) Id. Suspension of execution, if begun. If, before the 
granting of the certificate, the execution of the judgment shall have com- 
menced, the further execution thereof shall be suspended, and upon service of 
a copy of such certificate the defendant must be restored, by the officer in 


whose custody he shall be, to his original custody. 
Cal: Pen. C., § 1245*. 


9216. (4966.) Clerk to transmit record on appeal. Filing. Costs. 
Upon the appeal being taken, the clerk with whom the notice of appeal shall 
have been filed must, within ten days thereafter in case the bill of exceptions 
has been settled before the giving of said notice, but if not, then within ten 
days from the settlement of the bill of exceptions if there be a bill of excep- 
tions, without charge transmit to the clerk of the supreme court the notice of 
appeal, the record, and all bills of exceptions, instructions, and indorsements 
thereon, which shall constitute the record on appeal, and upon the receipt 
thereof, the clerk of the supreme court must file the same and perform the 
same service as in civil cases, without charge. 


oer Pen. C., § 1246*. Cal. Sup. (1889) § 1246*, 
48 


p. : 

Papers constituting the record of the action, 
§ 9059. 

Decisions on record on appeal, civil proced- 
ure, note to § 6994. 

Where the bill of exceptions does not state 
that it embodies all of the evidence in the 
case, the appellate court will presume that 
there was other and sufficient evidence to fully 
sustain the verdict. 

People v. Lyman, 2 U. 30. 

A bill of exceptions and statements on ap- 
peal, not certified or authenticated as required 
by the statute regulating appeals in criminal 
eases, will be stricken from the files. 

People v. Idaho Bill, 2 U. 326. 

Action of trial court on motion for new trial 
is not reviewable without a statement or bill 
of exceptions. 

People v. Smith, 3 U. 425; 4 P. 242. 

Rulings admitting and rejecting evidence and 


9217. (4967.) Appeal by a defendant tried jointly. 


overruling motion for new trial on affidavit of 


newly discovered evidence cannot be reviewed 
ie appeal unless embodied in bill of excep- 
ns, 
U. S. v. Duggins, 11 U. 480; 40 P. 707. 


Where defendant‘s counsel waived objection 
made to evidence admitted, the appellate court 
aes not consider the admissibility of such evi- 

ence. 


People v. Farrell, 11 U. 414; 40 P. 703. 


_A defendant in a criminal prosecution is 
liable for costs of the printing of the brief 
on pepeal, but not for fees payable to the 
clerk. 


Salt Lake City v. Robins ¢ : 
aes y nson, 39 U. 260; 116 


Where transcript is filed nearly eight months 
after the settlement of the bill of exceptions, 
no application being made for time, the appeal 
will be dismissed. 


State v. Grisolio, 49 U. 195; 162 P. 


Effect. 


613. 
When 


several defendants are tried jointly, any one or more of them may take an ap- 
peal; but those who do not join in the appeal shall not be affected thereby. 
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CHAPTER 42. 
DISMISSING APPEAL FOR IRREGULARITY. 


_ _ 9220. (4968.) Dismissal for substantial defect. Notice. If the appeal 
is irregular in any substantial particular, the supreme court may, on any day 
in the term, upon motion of the respondent, after five days’ notice, accom- 
panied with copies of the papers whereon the motion is founded, order it to be 
dismissed. 

Cal. Pen. C., § 1248*. If record fails to show service of notice, ap- 


__ Errors not affecting substantial rights to be peal will be dismissed. Defect cannot be sup- 


disregarded, §§ 9231, 9365 plied by extrinsic evidence, 


Dismissal of appeal generally, civil proce- People v. Gough, 2 U. 69. 
dure, note to § 7009. People v. Fennel, 4 U. 112; 7 P. 525, 648. 


9221. (4869.) Dismissal affirms judgment. The dismissal of an appeal 
affirms the judgment. 

N. Dak. (1895) § 8342. 

9222. (4970.) Defect must be material. Irregularity corrected. New 
undertaking. An appeal must not be dismissed except for a material defect 
in the taking thereof. If an irregularity complained of is correctéd in a rea- 
sonable time, the appeal shall be reinstated, and the supreme court must fix 
the time and direct the manner of correcting the irregularity. If an under- 
taking has been given which is defective in any respect, a new one may be 
filed on appeal in the supreme court. 


N. Dak. (1895) §§ 8342, 8343*. 
Harmless errors disregarded on appeal, civil procedure, note to § 6994. 


CHAPTER 43. 
HEARING ON APPEAL. 


9225. (4971.) Appeals in criminal cases. Time for hearing. Continu- 
ance. All appeals in criminal cases must be heard within sixty days from the 
time of filing the record in the supreme court, and must be determined by 
the supreme court within ninety days from the time the case is submitted; 
provided, however, that the supreme court shall not be required to hear ap- 
peals during the months of July and August, but in all appeals in which the 
time for hearing expires within either of said last two named months, the 
same shall be heard in the month of September. Am de15,)p..204, 

Calpeebenn C55) L2pae 

9226. (4972.) Failure of parties to appear. Effect. The judgment may 
be affirmed if the appellant fails to appear, but shall be reversed only after ar- 
gument, though the respondent fails to appear. 

Cal. Pen. C., § 1253. 

9227. (4973.) Argument may be restricted. Upon the argument of the 
appeal, if the offense is punishable with death, two counsel on each side must 
be heard, if they require it; in any other case the court may, in its discretion, 
restrict the argument to one counsel on each side. 

Cal. Pen. C., § 1254. 

9228. (4974.) Presence of defendant not necessary. The defendant 

need not personally appear in the supreme court. 
Cal. Pen. C., § 1255. 


CHAPTER 44. 
JUDGMENT ON APPEAL. 


9231. (4975.) Id. Hearing. Judgment to disregard errors not effect- 
ing a miscarriage of justice. After hearing an appeal, the court must give 


wv 
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miscarriage of justice. If error has been committed it shall not be presumed 


to have resulted in a miscarriage of justice. The court must be satisfied that 
it has that effect before it is warranted in reversing the judgment. 


Cal.” Pen... C.,, § 1258. 

Errors and mistakes not affecting substan- 
tial rights shall be disregarded, § $365; on 
appeal in civil cases, note to § 6994, and §§ 
6622 and 6968, and notes. 

Miscarriage of justice, under the amendment 
of 1915, means no more than ‘‘substantial, 
riglits,’’ which was the test of prejudicial error 
prior to that time. 

State v. Cluff, 48 U. 102; 158 P. 701. 

Accused on appeal cannot complain that the 
witness’s former statements were not wholly 
withdrawn from the jury, where his own re- 
quests on that point were substantially given. 

State v. Inlow, 44 U. 485; 141 P. 530. 

The erroneous admission of evidence is not 
prejudicial where it was stricken from the rec- 
an and the jury admonished to disregard it. 


Misconduct of state’s attorney in arguing 
that the defendant should have produced cer- 
tain evidence is harmless, where the court ad- 
monished the jury that their verdict must be 
based upon the evidence, and not upon state- 
ments of counsel. 

Id. 

Failure of the court in a nomicide case, in 
giving forms of verdicts, to give a form rec- 
ommending life imprisonment is harmless, 
where the court instructed and explained that 
the jury had the right to make such recommen- 
dation. 

State v. Romeo, 42 U. 46, 128 P. 530. 

Where, without controversy, the victim was 
killed by a 388 caliber revolver, the admission 
of the opinion in evidence to that effect of a 
medical witness not properly -qualified on the 
subject, is harmless. 

State v. Hillstrom, 46 U. 341; 150 P. 935. 


‘ 


Am’d 15, p. 205. 


The giving of an instruction on the credi- 
bility of a witness was harmless where the de- 
fendant was the only witness in his own be- 
half, and the only controversy was as_ to 
whether the shooting was intentional or acci- 
dental. 

State v. Morris, 40 U. 481; 122 P. 380. 

Where the evidence conclusively showed the 
defendant’s guilt, the court’s failure to define 
domestic family remedies, being error in de- 
fendant’s favor, was harmless. 

State v. Yee Foo Lun, 45 U. 531; 147 P. 488. 

The fact that information alleged that the 
name of a woman with whom accused was con- 
victed of having 
“Verda,’’ when her name was ‘“‘Beatea M.,”’ is 
not prejudicial, where the identity of the wo- 
man was established. 

State v. Chipman, 40 U. 549; 123 P. 89. 

This section does not abolish the presump- 
tion that error depriving the accused of sub- 
stantial rights is prejudicial. 

State: v./Chuff, 48 W025 WSs. A701: 

An instruction that when a person is charged 
with the commission of a crime the law pre- 
sumes that he is a man of ‘‘average’’ charac- 
ter, the use of the word ‘‘average’”’ in place of 
the usual adjective 
cial. 

State v. Mewhinney, 438 U. 1385; 1384 P. 632. 

In a prosecution for violating § 8162, de- 
nouncing the offense of conducting games of 
chance, the accused cannot complain that the 
court and prosecuting attorney treated the 
prosecution as one for conducting a regular 
gambling house and required proof to that ef- 
tect, the error being harmless. 

State v. Poulis, 45 U. 340; 145 P. 1044. 


9232. (4976.) Intermediate orders, etc., reviewed on appeal from judg- 


ment, 


Upon an appeal taken by the defendant from a judgment, the court 


may review any intermediate order or ruling involving the merits or which 


may have affected the judgment. 
Cal. Pen. C., § 1259. 


9233. 


(4977.) Power of supreme court on appeal. The court may re- 


verse, affirm, or modify the judgment or order appealed from, and may set 
aside, affirm, or modify any or all the proceedings, subsequent to or dependent 
upon such judgment or order, and may, if proper, order a new trial. 


Cal: Pen. C., § 1260. 

Power of supreme court on appeal, Con. art. 
8, sec. 9, and note; § 6995, and note. 

Supreme court may reduce excessive fine. 

People v. Reggel, 8 U. 21; 28 P. 955. 

Appellate court will not interfere with the 
verdict of a jury in a criminal case if there is 
any evidence to support it. 

State v. Endlsey, 19 U. 478; 57 PB. 480. 

Staveuve, Clary avin DOL A Geeatilos 

State v. LaChall, 28 U. 80; 77 P. 3. 


State v. Montgomery, 37 U. 515; 109 P. 815. 

Where there is no evidence to sustain a ver- 
dict in a criminal case, it is error to submit 
the case to the jury. 

State v. Gordon, 28 U. 15; 76 P. 882. 

State v. Hutchings, 30 U. 319; 84 P. 893. 

Where a defendant was convicted and sen- 
tenced for a felony, whereas the offense was 
only a misdemeanor, the court could set aside’ 
the sentence and remand it for resentence. 

State v. Carman, 44 U. 352; 140 P. 670. 


committed fornication was 


$234. (4978.) New trial must be had in same court. Procedure. When 
a new trial is ordered, it must be directed that it be had in the district court 
of the county from which the appeal shall have been taken. All cases in which 
new trials are ordered shall take precedence over criminal cases in which 
no trial has been had. Am’d ’15, p. 205. 


Cal. Pen. C., § 1261. must be tri 
All criminal business arising in a county be PRS ee Pe RE ay eee rag 


9235. (4979.) Reversal of judgment. Discharge of defendant. If a 
judgment against the defendant is reversed without ordering a new trial, the 
supreme court must, if he is in custody, direct that he be discharged there- 
from ; OF if on bail, that his bail be exonerated; or if money shall have been 
deposited instead of bail, that it be refunded to the defendant. 

Cal. Pen C., § 1262. 


“good” was not prejudi-* 


Bic 


9236. (4980.) Affirmance of judgment. Enforcement. If a judgment 
against the defendant is affirmed, the original judgment must be enforced. 
Cal. Pen. C., § 12638. 

9237. (4881.) Entry of judgment. Papers remitted. to court below. 
When the judgment of the supreme court shall have been given, it must be 
entered on the minutes, and a certified copy of the entry, together with the 
papers transmitted to the supreme court on appeal, forthwith remitted to the 
clerk of the court from which.the appeal shall have been taken. 


Cal. Pen. C., § 1264+. in a criminal case is the law of the case 
Remittitur, civil procedure, § 7013, and note. on a subsequent. trial. 
A decision of the supreme court on appeal State v. Vance, 39.U. 602;.119 BP. 309. 


Also, on a subsequent appeal. 
State v. Mewhinney, 44 U. 231; 1389 P. 862. 


9238. (4982.) After remittitur, district court has jurisdiction. After 
the certificate of the judgment shall have been remitted to the court below, 
the supreme court shall have no further jurisdiction of the appeal or of the 
proceedings thereon, and all orders necessary to carry the judgment. into 
effect must be made by the court to which the certificate shall have been re- 
mitted. 

Cal-sPen.) C:, §: 1265. 


CHAPTER 45. 
BAIL. 


$243. (4883.) Admission to bail defined. Admission to bail shall be 
by an order of a competent court, magistrate, or legally authorized officer, 
that the defendant be discharged from actual custody. upon bail. 

Cal- Pen. <G.,, §.1268* . ; 

9244, (4984.) Bail, how taken. The taking of bail shall consist in the 
acceptance by a competent court, magistrate, or a legally authorized officer, 
of the undertaking with sufficient sureties for the appearance of the defendant 
according to the terms of the undertaking, or that the sureties will pay to the 
state a specified sum if he does not appear. 


Cale Rens Crs 12692. 
Form of bond; qualifications of sureties, 3§ 9255-9257. 


9245. (4885.) Bail in capital cases taken by whom and when. A de- 
fendant charged with an offense punishable with death may be admitted to 
bail only by a judge of the supreme or district court. When, however, the 
proof of his guilt is evident or the presumption strong, bail shall not be taken. 
The filing of an information or the finding of an indictment shall not add to 
the strength of the proof or the presumption to be drawn therefrom. 

Cal. Pen. C.,.§ 1270*. Bail in capital cases, Con. art. 1, sec. 8. 

9246. (4986.) Bail a matter of right in case other than capital.. If the 
charge is for any other offense, he may be admitted to bail before conviction, 
as a matter of right. 


Cal. Pen. C., § 1271. 
Bail as a matter of right in other than capital cases, Con. art, 1, sec. 8. 


9247. (4987.) Bail on appeal after conviction. Discretionary, when. 


After conviction of an offense not punishable with death, a defendant who 
shall have appealed may be admitted to bail: 
1. Asa matter of right, when the appeal is from a judgment imposing 
a fine only ; ‘ 
2. Asa matter of discretion in all other cases. 
Cal. Pen. .C.; § 1272. 
9248. (4988.) Bail before conviction. Bail on appeal. If the offense is 
bailable, the defendant may be admitted to bail: 
Before conviction— 
1. For his appearance before the magistrate on the examination of the 


_ charge, before being held to answer; 
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2. To appear at the court to which the magistrate shall be required to 
return the complaint, upon the defendant being held to answer after exam- 
ination; 

3. After information filed or indictment found, either before warrant is 
issued for his arrest or upon any order of the court committing him or en- 
larging the amount of bail, or upon his being surrendered by his bail to 
answer the information or indictment in the court in which it is filed or found, 
or to which it may have been transferred for trial ; 


After conviction and upon an appeal— 

1. Ifthe appeal is from a judgment imposing a fine only, on an under- 
taking of bail that he will pay the same or such part thereof as the appellate 
court may direct, if the judgment is affirmed or modified, or the appeal is 
dismissed ; 

2. If judgment of imprisonment shall have been given, that he will sur- 
render himself in execution of the judgment, upon its being affirmed or modi- 
fied, or upon the appeal being dismissed, or that, in case the judgment is re- 
versed and the cause remanded for a new trial, he will appear in the court 
to which said cause may be remanded, and submit himself to the orders and 
process thereof. 


N. Dak. (1895) § 8448; Cal. Pen. C., § 1273*. 
Who may admit to bail on appeal, § 9260. 


in the discretion of the court. A _ certificate 
of probable cause under a statute did not nec- 


Where a territorial statute provides that, in 
criminal actions, a defendant who has appealed 
from a judgment imposing a fine may be ad- 
mitted to bail as a matter of right, and as a 
matter of discretion in all other cases on an 


essarily carry with it the right to bail nor de- 
prive the court of all discretion in the premises. 

Clawson v._U. S., 118 U. Si 143; 4 OU. 34355 
le) 


. 689. 
Where the defendant is in default for failing 


appeal from a judgment inflicting both fine to-appear for arraignment in the district court, 
and imprisonment, he is not entitled to be ad- the bondsmen are liable. 
mitted to bail as a matter of right, but only State v. Sorenson, 48 U. 663; 160 P. 1181. 


9249. (4989.) Notice to district attorney of application for bail. When 
the admission to bail is a matter of discretion, the court or officer to whom 
the application shall be made must require reasonable notice thereof to be 
given to the district attorney. Anne Ola pc. 


9250. (4990.) Bail fixed when information or indictment filed. Entry. 
When the offense charged is not punishable with death, the court at the time 
the indictment is presented and filed, or information filed, must make an or- 
der, to be entered in the minutes, fixing the amount in which the defendant 
may be admitted to bail, unless the court indorse such order on the warrant. 

Mont. Pen. C., § 2360. 


9251. (4991.) Id. Indorsement on warrant. When the order fixing 
the amount of bail is entered in the minutes, the clerk must indorse the same 
on the warrant. 


Mont. Pen. C., § 2361. 


9252, (4992.) What magistrate to admit to bail. Except as otherwise 
provided in capital cases, a defendant held to answer upon an examination for 
a public offense may be admitted to bail by the magistrate by whom he is so 
held, or by any magistrate who has power to issue the writ of habeas corpus. 


Caleben uC. estate. Bail on arrest, tak f j - 
Bail on preliminary examination, §§ 8755-8758. 8705. Became akc eee 02% 


$253. (4993.) Bail in cases not capital. Duty of officer. When the of- 
fense charged in the information or indictment is not punishable with death, 
the officer serving the warrant must, if required, take the defendant before a 
magistrate in the county in which it shall have been issued, or in which he is 
arrested, for the purpose of giving bail. 

* Cal. Pen. C., § 1284*. 
Bail as a matter of right in other than capital cases, Con. art. 1, sec. 8; § 9246. 

9254. (4994.) Capital cases. Duty of arresting officer. If the offense 
charged in the information or indictment is punishable with death, the officer 
arresting the defendant must deliver him into custody, according to the com- 
mand of the warrant ; and when the defendant shall have been so delivered, he 
must be held by the sheriff, unless admitted to bail on examination upon a 


ay al 


CRIMINAL PROCEDURE—BAIL. 1721 


writ of habeas corpus, or upon a motion to the court in which the action is 
pending, or the judge thereof. 


Cal. Pen. C., §§ 1285, 1286*, 
Bail in capital cases, Con. art. 1, sec. 8; § 9245. 


9255. (4995.) Form of undertaking of bail. Bail must be put in by 
written undertaking, executed by at least two sufficient sureties (with or 
without the defendant, in the discretion of the magistrate), and duly acknowl- 
edged, in substantially the following form: 


An order having been made on the 0.0.0.0... GaVvOi sce se 5 LD DY eee 
qustice of the peace of WW. county (or an information having been filed or 
an indictment having been found on the ww day Of cen , 19....., a the 
district court of the county of .............. Deeblia.G Baader be held to answer upon a 


charge of (stating briefly the nature of the offense), or (as the case may be), 
charging (name of defendant) with the crime of (designating it generally) 
and he having been admitted to bail in the sum of ................ dollars ; 

Now, theretore, we, 2... aC peeeee oe: (as the fact may be), of (stating 
their place of residence), jointly and severally hereby undertake that the 
above named (naming the defendant) will appear and answer the charge 
above mentioned (or the information or indictment above mentioned, as the 
case may be), in whatever court it may be presented, and will at all times 
hold (or surrender) himself amenable to the orders and process of the court, 
and, if convicted, will appear for judgment, and render himself in execution 
thereof, or, if he fails to perform either of these conditions, that he will pay 


Rothe state-of Utah the sum’ ot)... dollars (inserting the sum in which 
the defendant shall be admitted to bail). 
Cale Pens C$ 1278%, of the offense if the offense is described in 


Recognizance is sufficient as to description language of the statute. 
U. S. v. Eldredge, 5 U. 161; 13 P. 673. 


9256. (4896.) Id. Qualifications of sureties. The qualifications of bail 
shall be as follows: 

1. Each of them must be a resident householder or freeholder within 
this state; but the court or magistrate may refuse to accept any person as 
bail who shall not be a resident of the county where bail is offered; 

2. They must each be worth the amount specified in the undertaking, 
exclusive of property exempt from execution; but the court or magistrate, 
on taking bail, may allow more than two sureties to justify severally in 
amounts less than that expressed in the undertaking, if the whole justification 
is equivalent to that of sufficient bail. 

Gale Pen, Cs9$)1279. 

9257. (4997.) Id. Justification of sureties. The bail must in all cases 
justify by affidavit taken before the magistrate that they each possess the 
qualifications provided in the next preceding section. The magistrate may 
further examine the bail upon oath concerning their sufficiency, in such man- 
ner as he may deem proper. 

Cal. Pen. C., § 1280. 

9258. (4998.) Discharge of defendant on giving bail. Upon the allow- 
ance of bail and the execution of the undertaking, the magistrate must, if 
the defendant is in custody, make and sign an order for his discharge, upon 
the delivery of which to the proper officer the defendant must be discharged. 

Cal. P., C., § 1281. 

$259. (4999.) Increase or reduction of bail. Notice. After a defend- 
ant shall have been admitted to bail upon an information or indictment, the 
court in which the charge is pending may, upon good cause shown, either 
increase or reduce the amount of bail. If the amount is increased, the court 
may order the defendant to be committed to actual custody, unless he gives 
bail in such increased amount. If application is made by the defendant for a 
reduction of the amount, notice of the application must be served upon the 


county attorney. 
Mont. Pen. C., § 2366. 
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BAIL ON APPEAL 


9260. (5000.) Who may admit to bail on appeal. Qualifications of sure- 
ties. In cases in which the defendant may be admitted to bail upon an ap- 
peal, the order admitting him to bail may be made by any magistrate having 
the power to issue a writ of habeas corpus, or by the magistrate before whom 
the trial was had. The bail must possess the qualifications, and must be put 
in, in all respects as provided in other cases of bail, except that the undertak- 
ing must be conditioned as prescribed in § 9248 for undertakings of bail on 
appeal. 


Cal. Pen..C., ‘§§ 1291, 1292. Bail on appeal, § 9248. 
Qualifications of bail, § 9256. 


DEPOSIT INSTEAD OF BAIL. 


9261. (5001.) Deposit may be made instead of bail. The defendant, at 
any time after an order admitting him to bail, instead of giving bail may de- 
posit with the magistrate or with the clerk of the court in which he shall be 
held to answer the sum mentioned in the order, and upon delivering to the 
officer in whose custody he is a certificate of the deposit, he must be dis- 
charged from custody. ( 

Cal. Pen. C., § 1295*. : 

9262. (5002.) Substitution of deposit for undertaking. If the defend- i 
ant shall have given bail, he may, at any time before the forfeiture of the un- 
dertaking, in like manner deposit the sum mentioned therein, and upon the 


deposit being made, the bail shall be exonerated. 
Cal. Pen. C., § 1296. 


9263. (5003.) Disposition of forfeited deposit for fine. \Vhen money 
shall have been deposited, if it remains on deposit at the time of a judgment 
for the payment of a fine, the clerk must, under the direction of the court, 
apply the money in satisfaction thereof, and after satisfying the fine and 
costs, must refund the surplus, if any, to the defendant. 

Cal. Pen. C., § 1297. 


SURRENDER OF DEFENDANT. 


9264. (5004.) Surrender, personal or by bail. Procedure. At any time 
before the forfeiture of their undertaking, the bail may surrender the defend- 
ant in their exoneration, or he may surrender himself to the officer to whose 
custody he shall have been committed at the time of giving bail, in the fol- 
lowing manner: . 

1. A certified copy of the undertaking of bail must be delivered to the 
officer, who must detain the defendant in his custody thereon, as upon the 
commitment, and by a certificate in writing acknowledge the surrender ; 

Z. Upon the undertaking and the certificate of the officer, the court in 
which the action or appeal is pending may, upon notice of five days to the 
county attorney, with a copy of the undertaking and certificate, order that the 
bail be exonerated, and on filing the order and the papers used on the ap- 
plication, they shall be exonerated accordingly. 

Cal. Pen. C., § 1300. 

9265. (5005.) Arrest of defendant by bail. For the purpose of sur- 
rendering the defendant, the bail, at any time before they shall be finally dis- 
charged, and at any place within the state, may themselves arrest him, or by 
written authority indorsed on a certified copy of the undertaking, may em- 


power any person of suitable age and discretion to do so. 
Cal. Pen. C., § 1301. 


9266. (5006.) Surrender releases deposit. If money shall have been de- 
posited instead of bail, and the defendant, at any time before the forfeiture 
thereof, surrenders himself to the officer to whom the commitment was di- 
rected, in the manner provided in the two next preceding sections, the court 
must order a return of the deposit to the defendant, upon producing the cer-. 
tificate of the officer showing the surrender, and upon a notice of five days to 


the county attorney, with a copy of the certi 
Cal. Pen, ., § 1802. 2 ue gees 


i 
‘ 
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ITNESSES AND EVIDENCE. 1 


FORFEITURE OF BAIL. 


9267. (5007.) Forfeiture of bail by non-appearance. Satisfactory ex- 


cuse. If, without sufficient excuse, the defendant neglects to appear for ar- 


‘tTaignment or for trial or judgment, or upon any other occasion when his pres- 
ence in court may be lawfully required, or to surrender himself in» execu- 
tion of the judgment, the court must direct the fact to be entered upon its 
“minutes, and the undertaking of bail, or the money deposited instead.of bail, 


as the case may be, shall thereupon be declared forfeited. But if at any time 
before the final judgment of the court, the defendant or his bail appears and. 


satisfactorily excuses his neglect, the court may direct the forfeiture of the 
undertaking or the deposit to be discharged upon such terms as may be just. 


Cal. Pen. C., § 1805: 

A defendant who has forfeited his bail and 
remains a fugitive from justice has no right to 
be heard on appeal. 

People v. Tremayne, 3 U. 331; 3 P. 85. 

Sureties on forfeited undertaking of bail who 
do not apply to have forfeiture set aside here- 
under, thereby waive informalities of which 
they might have availed themselves in that 


Manner, 


U. S. v. Eldredge, 5 U. 161, 13 P. 673. 
9268. (5008.) Forfeiture. 


Action against bail. 


Denial of motion of sureties on a bail bond 
to set aside the judgment, or-an order ef 
forfeiture thereof, precludes. them from at- 
tacking the validity of such order or judg- 
ment of forfeiture in an action to recover on 
their recognizance. 

State v. Sorenson, 48 U. 663; 160 P. 1181.- 

The fact that such neglect was ‘‘without 
sufficient cause’? need not be entered on the 
cee 


If the forfeiture is not 


discharged as provided in the next preceding section, the county attorney 
may, at any time after the adjournment of the court, proceed by action only 
against the bail upon their undertaking. 


Cal. -Pen:C., § 1306: 

District attorney to examine into sufficiency 
of bonds and to bring actions to recover on 
same, §§$ 5761, 5768. 

A contention in an action on a bail bond 
given by one charged with abortion that no 
such crime was known to the law of the state 


' was, under provisions of this section, without 


merit. 
State v. Davis, 27 WU. 368; 75 P.. 857. 
A complaint in an action on a bail bond was 


not insufficient hecause it failed to allege the 


An undertaking on appeal from a conviction, 
conditional that defendant will surrender him- 
self in execution of the judgment on its be- 
ing affirmed or modified, or the appeal being 
dismissed, or the judgment being reversed and 
the cause remanded for new trial, is not. vio- 
lated by defendant’s failure to appear, after 
judgment was reversed, on the ground that 
the trial court did not have jurisdiction, and 
the cause was remanded to be disposed of ac- 
cording to law. 

State v. Candland, 25 U. 172; 70 P. 403. 


pins of the bond. See People v. Tremayne, 3 U. 331; 3 P. 85. 
da. 


9269. If, by reason of the neg- 


(5062.) Disposition of forfeited deposit. 


lect of the defendant to appear, money deposited instead of bail is for- 


feited, and the forfeiture is not discharged or remitted, the clerk with whom 
‘it is deposited must, immediately after the final adjournment of the court, 
pay over the money deposited to the state treasurer. If bail be given-in a 


justice’s court for the appearance of a defendant in a case triable therein, the » 


same if forfeited shall be paid by such justice into the county treasury. 
Caley Peta Cu: all *. 


9276. (5010.) Arrest when bail forfeited or insufficient. When bail, or 


money deposited instead thereof, has been forfeited, or the bail has. become | 


insufficient, the court may issue an order for the arrest of the defendant, 
setting forth the reasons therefor, and the provisions of this chapter as to the 


original taking of bail shall thereupon be applicable. 
N. Dak. (1895) § 8458*. 


CHAPTER 46. 
WITNESSES AND EVIDENCE. 


9275. 


cases. Exception. The rules for determining the competency of witnesses 
in civil actions shall be applicable also to criminal actions and proceedings, 
except as otherwise provided in this code. 


(5011.) Competency of witnesses determined by rules in. civil. 


Cal: Pen. C., § 1321. 
Witnesses, ete., civil procedure, §§ 7122-7125. 
Subpoena, issuance, service, etc., §§ 9284- 


~ 9293 


Competency, credibility, etc., of witnesses, §§ 
7122, 7123, and notes. 

A statute which simply enlarges the class of 
persons competent to testify is not ex post 
5's 


facto as to offenses previously committed; 
such alterations relate to procedure only, which 
the state may regulate at pleasure, and in 
which no one can be said to have a vested 
right. 

Hopt v. People, 110 U. S. 574. 

Same case, 4 U, 247; 9 P. 407. 
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9276. (5012.) Rules of evidence same as in civil cases. Exception. The 
rules of evidence in civil actions shall be applicable also to criminal actions, 


except as otherwise provided in this code. 


i i j 140, 7146.' 
Cal. Pen. C., 1102. Rights and duties of witnesses, §§ 7140, 
Evidence, ahh procedure, §§ 7076-7118. Examination of | witnesses, burden of proof, 
Privileged communications, § 7124, and note. etc., note to § 8975. 


9277. (5013.) Reported testimony used on subsequent trial, when. 
Whenever, in any court of record, the testimony of any witness in any crim- 
inal case shall be stenographically reported by an official court stenographer, 
and thereafter such witness shall die, or be beyond the jurisdiction of the 
court in which the cause is pending, either party to the record may read in 
evidence the testimony of said witness, when duly certified by the stenogra- 
pher to be correct, in any subsequent trial of or proceeding had in the same 
cause, subject only to the same objection that might be made if said witness 
were upon the stand and testifying in open court. 


Use on trial of testimony taken in prelimi- 
nary examinations, § 8553, and note. 

If a witness is wrongfully kept away by the 
prisoner, his testimony taken on a former trial 
of the prisoner for the same offense, but under 
another indictment, may be given in evidence. 
The finding of the trial court that the witness 
was thus wrongfully kept away should not be 
disturbed unless the error is manifest. 

U. S. v. Reynolds, 1 U. 319; affirmed 98 U. S. 


145. 
9278. 


(5014.) Husband and wife incompetent witnesses. 


Upon a prosecution before a district court on 
appeal from a justice’s court, evidence of what 
a witness testified to before the justice, where 
the witness is not produced, and no attempt 
made to produce him, is inadmissible. 

Provo City v. Shurtliff, 4 U. 15; 5 P. 302. 

This section does not conflict with Con. art. 
1, sec. 18, giving accused the right to be con- 
fronted by witnesses against him. 

State v. Greene, 38 U. 389; 115 P. 181. 


Exception. 


Except with the consent of both, or in case of criminal violence upon one by 
the other, or in case of crimes defined-in the chapter relating to pandering 
($§ 8095-8101) and in §§ 8112-8115, making it a misdemeanor to abandon 
or wilfully neglect to provide for the support and maintenance by any person 
of his wife or his or her minor child or children in destitute or necessitous 
circumstances, neither husband nor wife shall be a competent witness for or 
against the other in a criminal action or proceeding to which one or both 


shall be parties. 


Cal. Pen. C., § 1322. 

Abandonment of wife and children, 

Pandering, §§ 8095-8101. 

Charge, § 8101. 

Husband not compelled to testify against 
wife or wife against husband, Con. art. 1, sec. 
18; § 8555; in civil cases, § 7124, and note. 

The alleged second wife can be admitted to 
testify as to the second marriage, notwith- 
standing the prior marriage of defendant with 
another woman, who has been shown only by 
the admissions of the defendant. 

U. S. v. Miles, 2 U. 19; reversed 103 U. S. 304. 

It is only in cases where the first marriage 
is not controverted or has been duly estab- 
lished by other evidence that the second wife 
is allowed to testify, and she can then be a 
princes to the second marriage and not to the 

rst. 

Id. 

This section applies even where party un- 
der indictment married a woman before trial 
to render her incompetent. 

UTS. Vv. White, 4.0. 499: 11 PB. 570: 

Under § 1156, Code of Civil Procedure (1884, 
p. 359), permitting a husband or wife to testi- 


9279. 


Cross-examination of defendant. 


§ 8112. 


Amr dhOO%p 24 wile orl ok 


fy in a criminal action for a crime committed 
by the one against the other, the wife is a 
competent witness against her husband be- 
fore a grand jury which indicted him for 
polygamy. 

U. S. v. Cutler, 5 U. €08; 19 P. 145. 

In a prosecution for polygamy, the wife is a 
competent witness against her husband, not- 
withstanding his objection, since polygamy is 
a crime against her. 

U.S. ve Bassett, 5) Usel3is 13 se osiee overs 
ruled, 137 U. S. 496. ; 

Under section 1, Edmunds-Tucker law, 24 


Stat. 635, providing that the lawful husband: 


or wife of the person accused shall be a com- 
petent witness, but shall not be compelled 
to testify, the privilege is a personal one of 
such witness. 

Ex parte Hendrickson, 6 U. 3; 21 P. 396. 

But where the witness was asked whether 
the accused did not marry another woman on 
the same day; held, on habeas corpus, that 
the question was material in order to determine 
the validity of witness’ claim of privilege, and 
vee an answer might be enforced. 


(5015.) Defendant’s failure to testify not to prejudice him. 
If a defendant offers himself as a witness, 


he may be cross-examined by the counsel for the state the same as any other 
witness. His neglect or refusal to be a witness shall not in any manner prej- 
udice him, nor be used against him on the trial or proceeding. 


Cal ben. C.,75: 1328*, 

Accused shall not be compelled to give eyi- 
dence against himself, Con. art. 1, sec. 12; § 
8555. 

Witness’ privilege in certain cases, civil pro- 
cedure, § 7141, and note. 

Recent possession of stolen property, note to 
§ 8285. 

Where defendant testifies, the court may call 
jury’s attention to his interest in the result 
of the trial, provided his credibility and the 


weight of his evidence be left to the judgment 
of the jury. . 

People v. Callaghan, 4 U. 49; 6 P. 49. 

Counsel for prosecution stated to jury that 
certain testimony stood uncontradicted, and 
that it was in defendant’s power to explain 
it, but did not say how he could explain it; 
held, no error hereunder. ; 

People v. McGrath, 5 U. 525: 17 P. 116. 

Under this’ section, the fact that defendant 
makes no explanation of his possession of 


3 
* 


i 
- 
“ 


as 
te 
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stolen property six hours after its being taken 


raises no presumption against hin. 

People v. Hart, 10 U. 204: 37 P. 830. 

_On cross-examination a witness may be ques- 
tioned concerning his past life, and much lati- 
tude of inquiry should be permitted, even if 
attended with humiliation and disgrace to 
the witness, to enable the jury to judge of his 
credibility. 

People v. Hite, 8 U.. 461; 33 P. 254. 

A defendant, as a witness, is subject to the 
Same cross-examination regarding his past life 
and actions as any other witness. 

People v. Hite, 8 U. 461; 33 P. 254. 

People v. Larsen, 10 U. 148; 37 P. 258. 

State v. Thorne, 39 U. 208; 117 P. 58. 

He may be required to answer as to whether 
he has been convicted of a crime, but the 
question as to whether he has committed a 
crime, is privileged. 

State v. Shockley, 29 U. 25; 80 P. 865. 

State v. Thorne, 39 U. 208; 117 P. 58. 

Where he fails to deny some points, he is 
subject to the same rule as other witnesses. 

State v. Mattivi, 39 U. 334; 117 P. 21. 

Defendant, a witness, vlaces his general 
character for truth and veracity in issue, but 
not his character for honesty and integrity, 
unless he voluntarily places these in issue. 

State v. Marks, 16 U. 204; 51 P. 1089. 

The defendant, without some proof tending 
to rebut proven facts within his knowledge, 
may not avoid the natural and usual inferences 
deducible from them, by merely declining to 
take the stand. 

State v. Hillstrom, 46 U. 341; 150 P. 985. 

Where the defendant in chief did not testify 
touching the charge of his beating the de- 
ceased, requiring him to answer questions on 


9280. 
him. 
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cross-examination relating to conversations 
and statements respecting the beating, and 
deceased’s condition attributable thereto, is 
error. 

State v. Vance, 38 U. 1; 110 P. 434. 

After a defendant witness’ claim of privi- 
lege is upheld by the court, it is error to allow 
the prosecuting attorney to further inquire 
into his reason for declining to answer and to 
compel him to state that, if he did answer, 
his answer would incriminate him in the com- 
mission of another crime. 

State v. Thorne, 39 U. 208; 177 P. 58. 

While it was proper cross-examination to 
require accused to take a gun to show how 
he used it on the occasion in question, com- 
pelling accused to put on a pair of everalls 
and a half handkerchief used as a mask in 
an act of homicide, is error, 

Id. 

In a prosecution for rape it is error in a 
eross-examination of the accused to compel 
him, over objection, to answer questions con- 
veying the idea that he had permitted other 
children to call at his home in order that he 
might ravish them. 

State v. Williams, 36 U. 273; 103 P. 250. 

In a prosecution for assault with intent to 
murder an officer, where defendant testified 
that he thought the officer was the husband 
of the woman in whose cabin he was at the 
time, and that the husband had come to kill 
the woman and defendant, as he had threat- 
ened to do, the defendant may be cross-ex- 
amined as to his previous relations with the 
woman to test His credibility, in the absence 
of any claim by him that the question tended 
to degrade him. ; 

State v. Williams, 49 U. 320; 163 P. 1104. 


(5016.) Testimony of a witness for another not to be used against 
When two or more persons are jointly, or otherwise, concerned in the 


commission of an offense, any one of such persons may testify for or against 
the other in relation to the offense committed, but the testimony of such wit- 
ness must not be used against him in any criminal action or proceeding. 


Mont. Pen. C., § 24438. 


Joint defendants, trial, etc., §§ 8836, 8980, 9026. 


CHAPTER 47. 
SUBPGANAS: 


9284. 


(5017.) Subpocena defined. Who may issue. 


The process by 


which the attendance of witnesses before a court or magistrate is required 
is a subpcena; it may be signed and issued by: 

1. A magistrate before whom a complaint shall be made, for witnesses 
in the state, either on behalf of the state or of the defendant; or, 

2. The county attorney or district attorney, for witnesses in the state, 
in support of the prosecution, or for such other witnesses as the grand jury, 
upon an investigation pending before them, may direct; or, 

3. The county attorney or district attorney, for witnesses in the state, 


in support of an information or indictment, 


which it is to be tried; or, 


to appear before the court in 


4. The clerk of the court in which an information or indictment is to 
be tried; and he must, at any time, upon application of the defendant and 
without charge, issue as many blank subpcenas, subscribed by him as clerk, 


for witnesses in the state, as the defendant may require. 


Gal. Pen. C., § 13826*. 
Fees of witnesses, certificates, etc., §§ 2543- 


2548. 
9285. (5018.) 


“am d “OL, px 10: 


Subpoenas and witnesses, civil procedure, §§ 
7127-7151. 


Id. Form of direction when books, etc., required. A 


subpcena must be substantially in the following form: 
The state of Utah to A B: You are commanded to appear before C D, a 


Giisticelor tiie peace Of 2... 


PUCCINGHyliiei. Aast county (or as the case may 


be), at (naming the place) on (stating the day and hour), as a witness in a 


a. _ 


A 
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criminal action prosecuted by the state of Utah against E F. Given under 
my hand-this 22.22 dayiot, 2s ey Le 

GH, Justice of the Peace. 
(or J K, county attorney, or by order of the court, L M, clerk, or as the case 
may be). 

If books, papers, or documents are required, a direction to the following 
effect must be contained in the subpcena. “And you are required also to bring 
with you the following: (describing intelligently the books, papers, or docu- 
ments required).” 

Cal. Pen. C., § 1327*. 

9286. (5019.) By whom served. Officer’s duty. Service by mail. A 
subpoena may be served by any person over the age of twenty-one years. A 
veace officer must serve in his county any subpcena delivered to him for serv- 
ice for witnesses for the state or for witnesses for a defendant summoned at 


the expense of the state. Subpcenas shall be served by the sheriff by mail in _ 


the manner provided by law for the summoning of trial jurors, or by personal 
service of the same. 


Cal: Pen. G., § 1328*: Serving jurors by mail, §§ 8615-3617. 
When witnesses subpoenaed for defendant at Service of subpoena by ‘telegraph or tele- 
tne expense of the state, § 2555. phone, § 7032. 


Service of subpoena, civii procedure, § 7129. 
9287. (5020.) Personal service, how made. Personal service of a sub- 
peena shall be made by showing the original to the witness personally, and no- 


tifying him of its contents. 
Gal. Pen. C.,.§ 1328F. Similar provision, civil procedure, § 7129. 


9288. (5021.) Return of subpoena. Written return of service of a sub- 

poena must be made without delay, stating the time and place of service. 
Calyeeen Cras Lo2she 

9289. (5022.) Witness out of county obliged to attend, when. Pro- 
cedure. No person shall be obliged to attend as a witness before a court or 
magistrate out of the county where the witness shall reside, or be served 
with the subpoena, unless the judge of the court in which the offense is tri- 
able, or a magistrate, upon an affidavit of the county attorney or prosecutor, 
or of the defendant or his counsel, showing the evidence of the witness to be 
material and his attendance at the examination or trial necessary, shall in- 
dorse on the subpcena an order for the attendance of the witness. 


Calpbeenty Ce. S$ l330%, “ 
Witness in civil case not required to attend out of county, unless, SeT1sie 


9290. (5023.) Subpoena for interpreter. Oath of. The court or magis- 
trate may cause to be issued a subpoena requiring any competent person to 
appear before the court at or during a trial or proceeding and act as inter- 
preter. Such interpreter must be sworn to the effect that he will well and 
truly, to the best of his ability, discharge the duties of interpreter, under the 
direction of the court. The manner of compelling compliance on the part of 
the interpreter shall be the same as that provided in the case of witnesses. 


Fee of interpreter, § 2558. Juror may act as interpreter. 
People: iv. ,Thiede;. 11. U. 241; 39. P. 887; af- 
firmed 159 U. S. 510. 


9291. (5024.) Disobedience of witness is a contempt. Excuse. Dis- 
obedience to a subpcena, or a refusal to be sworn or to testify as a witness, 
may be punished by the court or magistrate as a contempt, unless in case of 
disobedience to a subpoena he can show good cause for his non-attendance. 

CEiloe TEI Oh, ERB Similar provision, civil procedure, § 7133. 

9292. (5025.) Forfeiture of bond of. witness. When a witness shall 
have entered into an undertaking to appear, upon his failure to do so, the un- 
dertaking shall be forfeited in the same manner as undertakings of bail. 

@als Pen--C.) $1332, Forfeiture of bail, § 9267. 
9293. (5026.) When witness is a prisoner. Order. When a person re- 
quired as a witness before a district court is imprisoned, the judge thereof 


may order the sheriff to bring the prisoner befor 
1 e such court at the ex 
of the state or of the defendant, as the case may be. ae 


Mont. Pen, C., § 2467%, Procedure on civil. trial, § 7137, 
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CHAPTER 48. 
EXAMINATION OF WITNESSES CONDITIONALLY. 


9287. (5027.) Examination of witness for defense. Method prescribed. 
When a defendant has been held to answer a charge for a public offense, he 
may, either before or after an indictment or information, have witnesses ex- 
amined conditionally, on his behalf, as prescribed in this chapter, and not 
otherwise. 


Cal. Pen. C., § 1335. ae Testimony of witness on preliminary may be. 
cae snore atm of witness residing out of state, taken in writing, use as evidence, §§ 8765-8767. 


_ 9288. (5028.) Id. When application may be made.. When a material 
witness for the defendant is about to leave the state, or is so sick or infirm as 
to afford reasonable grounds for apprehending that he will be unable to at- 
tend the trial, the defendant may apply for an order that the witness be ex- 
amined conditionally. 

Cal. Pen. C., § 1336. 

9299. (5029.) Application upon affidavit. Contents. The application 
must be made upon affidavit, stating: 

1. The nature of the offense charged; 

2. The state of the proceedings in the action; 

3. The name and residence of the witness, and that his testimony is ma- 
terial to the defense of the action; 

4. That the witness is about to leave the state, or is so sick or infirm as 
to afford reasonable grounds for apprehending that he will be unable to at- 
attend the trial. 

Cal. Pen. C., § 1337. 

9300. (5030.) Application made at any time. Notice. The application 
may be made to the court during the term thereof, or to the judge in vaca- 
tion, and must be upon three days’ notice to the county attorney. 

Cal. Pen. C., § 1338*. 

9301. (5031.) When order granted. Service on district attorney. If 
the court or judge is satisfied that the examination of witnesses is neces- 
sary, an order must be made that the witness be examined conditionally, 
at a specified time and place, and that a copy of the order be served on the 
district attorney, within a specified time before that fixed for the examin- 
ation. And “Oli p21. 

Cal. Pen. C., § 1339*. 

9302. (5032.) Examination of witness before magistrate. The order 
must direct that the examination be taken before a magistrate named therein, 
and on proof being furnished to such magistrate of service upon the county 
attorney of a copy of the order, if no counsel appear on the part of the state, 
the examination must proceed. 

Cal, Pen. C., § 1340. 

9303. (5033.) Id. May be stayed, when. If the county attorney, or 
other counsel appear on behalf of the state, and it is shown to the satis- 
faction of the magistrate, by affidavit or other proof, or on the examination 
of the witness, that he is not about to leave the state, or is not sick or infirm, 
or that the application was made to avoid the examination of the witness on 
the trial; the examination cannot take place; otherwise it must proceed. 

Cal. Pen. C., §.1841. 

9304. (5034.) Subpoena for witness. The attendance of the witness 
may be enforced by a subpcena, issued by the magistrate before whom the 
examination is to be taken. 

Cal. Pen. C., § 1342. 


9305. (5035.) Testimony reduced to writing and authenticated. The 
testimony given by the witness must be reduced to writing, and authenticated 
in the same manner as a deposition in a civil action. 

Cal. Pen. C., § 1343*. 
9306. (5036.) Id. Sealed and sent to district court. The deposition 


els 
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taken must, by the magistrate, be sealed up and transmitted to the clerk of 


the court in which the action is pending, or may come for trial. 
Cal. Pen. C., § 1844. 

9307. (5037.) Id. Use ontrial. Objections. The deposition, or a cer- 
tified copy thereof, may be read in evidence by either party on the trial, upon 
its appearing that the witness is unable to attend, by reason of his death, 
insanity, sickness, or infirmity, or of his continued absence from the state. 
Upon reading the deposition in evidence, the same objections may be taken 
to a question or answer contained therein as if the witness had been exam- 
ined orally in court. 

Cal. Pen: C., § 1845. 


CHAPTER 49. 
EXAMINATION OF WITNESSES ON COMMISSION. 


9310. (5038.) Non-resident witness examined for defense. Procedure. 
When an issue of fact is joined upon an information or indictment, or before, 
if the court so order, the defendant may have any material witness, residing 
out of the state, examined in his behalf, as prescribed in this chapter, and not 
otherwise. 


Cal. Pen. C., § 1349*. Taking depositions, civil procedure, §§ 7163- 
Testimony of witnesses on preliminary may 7188. ’ ; ie ; 
be taken in writing, use as evidence, §§ 8765- Examination of witness residing in the 
8767. state, §§ 9297-9307. 


9311. (5039.) Id. Application for order. When a material witness for 
the defendant shall reside out of the state, the defendant may apply for an 
order that the witness be examined on a commission. 

Cal. Pen. C., § 1350. 

9312. (5040.) Commission defined. A commission is a process issued 
under the seal of the court, and the signature of the clerk, directed to some 
person designated as commissioner, authorizing him to examine the witness 
upon oath on interrogatories annexed thereto, to take and certify the depo- 
sition of the witness, and to return it according to the directions given with 
the commission. 

Cal. Pen. C., § 1351. 

9313. (5041.) Application must be made on affidavit. Contents. The 
application must be made upon affidavit, stating: 

1. The nature of the offense charged; 

2. The state of the proceedings in the action; 


3. The name of the witness, and that his testimony is material to the 


defense of the action; 
4. That the witness resides out of the state. 
Cal. Pen. C., § 1352*. 


9314. (5042.) Application may be made at any time. Notice. The 
application may be made to the court during the term, or to the judge in 


vacation, and must be upon three days’ notice to the county attorney. 
Cal men. C., Siieb3*, 


9315. (5043.) When order for commission granted. Stay of trial. If 
the court or judge to whom the application is made is satisfied of the truth 
of the facts stated, and that the examination of the witness is necessary to 
the attainment of justice, an order must be made that a commission be issued 
to take his testimony ; and the court or judge may insert in the order a direc- 


tion that the trial be stayed for a specified time, reasonably sufficient for the 
execution and return of the commission. ; 
Cal. Pen. C., § 1854. 


9316. (5044.) _Interrogatories and cross-interrogatories, settlement of. 
When the commission is ordered, the defendant must serve upon the county 


attorney without delay a copy of the interrogatories to be annexed thereto, 
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with two days’ notice of the time at which they will be presented to the court 
or judge. The county attorney may in like manner serve upon the defendant 


-or his counsel cross-interrogatories, to be annexed to the commission, with 


the like notice. In the interrogatories either party may insert any question 
pertinent to the issue. When the interrogatories and cross-interrogatories 
shall be presented to the court or judge according to the notice given, the 
court or judge must modify the questions so as to conform them to the rules 
of evidence, and must indorse upon them his allowance, and annex them to 
the commission. 

Cal. Pen. C., § 1355. 

9317. (5045.) Instructions for return of commission. Unless the par- 
ties otherwise consent, by an indorsement upon the commission, the court or 
judge must indorse thereon a direction as to the manner in which it must be 
returned, and may, in his discretion, direct that it be returned by mail or 
otherwise, addressed to the clerk of the court in which the action is pending, 
designating his name and the place where his office is kept. 

Cal. Pen. C., § 1356. 


9318. (5046.) Examination of witness. Form of deposition. Return. 
The commissioner, unless otherwise specifically directed, may execute the 
commission as follows: 

1. He must publicly administer an oath to the witness that his answers 
given to the interrogatories shall be the truth, the whole truth, and nothing 
but the truth; 

2. He must cause the examination of the witness to be reduced to writ- 
ing, and subscribed by him; 

3. He must write the answers of the witness as nearly as possible in the’ 
language in which he shall give them, and read to him each answer as it is 
taken down, and correct or add to it until it conforms to what he declares is 
the truth; 

4. Ifthe witness declines to answer a question, that fact, with the reason 
assigned by him for declining, must be stated; 

5. If any papers or documents are produced before him and proved by 
the witness, the same, or copies thereof, must be annexed to the deposition, 
subscribed by the witness, and certified by the commissioner ; 

6. The commissioner must subscribe his name to each sheet of the depo- 
sition, and annex the deposition with the papers and documents proved by 
the witness, or copies thereof, to the commission, and must close it up under 
seal, and address it as directed by the indorsement thereon; 

7. lf there is a direction on the commission to return it by mail, the 
commissioner must immediately deposit it in the nearest postoffice. 

If any other direction is made by the written consent of the parties, or by 
the court or judge, on the commission as to its return, he must comply with 
the direction. A copy of this section must be annexed to the commission. 

Cal. Pen. C., § 1357. 


9319. (5047.) Delivery of commission and return by agent. Affidavit. 
If the commission and return is delivered by the commissioner to an agent, 
he must deliver the same to the clerk to whom it is directed, or to the judge 
oi the court in which the action is pending, by whom it may be received and 
opened, upon the agent making affidavit that he received it from the hands 
of the commissioner, and that it has not been opened nor altered since he 
received it. 

Calm ren. Cs, §. Lsb8. 

9320. (5048.) Id. Procedure if agent dead, etc. If the agent is dead, 
or from sickness or other casualty unable personally to deliver the commis- 
sion and return, as prescribed in the next preceding section, it may be re- 
ceived by the clerk or judge from any other person, upon his making an affi- 
davit that he received it from the agent; that the agent is dead, or from sick- 
ness or other casualty unable to deliver it; that it has not been opened nor 
altered since the person making the affidavit received it; and that he believes 
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it has not been opened nor altered since it came from the hands of the com 
missioner. 

Gal, Pens Cie§ sho; 

9321. (5049.) Filing and opening of commission and return. The clerk 
or judge receiving and opening the commission and return must immediately 
file it with the affidavit mentioned in the two next preceding sections in the 
office of the clerk of the court in which the action is pending. If the com- 
mission with the return is transmitted by mail, the clerk to whom it is ad- 
dressed must receive it from the postoffice, and open and file it in his office, 
where it must remain, unless otherwise directed by the court or judge. 

Gale Pen, .C-, § 2360; 

9322. (5050.) Commission and return open to inspection. The com- 
mission and return must at all times be open to the inspection of the parties, 
who must be furnished by the clerk with copies of the same or of any part 
thereof, on payment of his fees. 

Cal. Pen. C., § 1361. 

9323. (5051.) Deposition may be read in evidence. Objections. The 
depositions taken under the commission may be read in evidence by either 
party on the trial, upon it being shown that the witness is unable to attend 
from any cause whatever; and the same objections may be taken to a ques- 
tion in the interrogatories, or to an answer in the deposition, as if the wit-. 
ness had been examined orally in court. 

Gal. Pen. Ci, § 1862. 


CHAPTER 50. 
INQUIRY INTO SANITY OF DEFENDANT. 


9327. (5052.) No person to be tried or punished while insane. No per- 
son while insane shall be tried, adjudged to punishment, or punished for a 
public offense. 


Cal. Pen. C., § 1367. guish between right and wrong at the time 
Inquiry into the sanity of person sentenced and with respect to the act which is the sub- 
to death, §§ 9174-9178. es ; ject of inquiry;” held, to correctly state the 
: oer: person incapable of committing crime, aes ' ee 
. eople v. Calton, 5 U. 451; 1 i : =S4 
Who are of sound mind, § 7909. G3 hap saat vray oo 
“Insane person’ includes what, § 5848. © The test of insanity is whether defendant 
Burden of proof of insanity on the defense. at the time of the offense, had the mental 
People v. Dillon, 8 U. 92; 30 P. 150. capacity to know that in doing the act he was 
People v. Calton, 5 U. 451; 16 P. 902. doing wrong. 
“The capacity of the defendant to distin- State v. Brown, 36 U. 46; 102 P. 641. 


9328. (5053.) Inquiry into sanity of accused or convicted person. Pro- 
cedure. Whenever a person charged with crime shall have escaped informa- 
tion or indictment therefor, or shall have been acquitted thereof on trial, 
upon the ground of insanity; or whenever a person during trial, or when ’ 
brought up for sentence, or while confined as a criminal in the state prison 
or a county jail, shall become insane, complaint under oath must be made 
setting forth the facts in the case, and the district court of the county must 
proceed as hereinafter in this chapter set out. 

Cal. Pen. OFe§ 1368*. oe Insanity as a cause why judgment should ; 
Peer bigs. Se eaueca person to not be pronounced, § 9050. i 

_ 9329. (5054.) Id. Trial by jury. Suspension of criminal proceedings. __ 
The question of such person’s sanity may be submitted to a jury that must 
be drawn and selected as in other cases. All criminal proceedings against . 
him must be suspended until such question is determined. The trial jury, if 
one has been impaneled, may in the meanwhile be discharged or retained, in 
the discretion of the court. a ss 

Cal. Pen. C., § 1368*. 


9330. (5055.) Order of trial for insanity. The trial of the question of 
insanity must proceed in the following order: 


~ 
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1. The counsel for the defendant must open the case and produce evi- 
dence in support of the allegation of insanity ; 

_ 2. The counsel for the state may then open its case and produce evidence 
in support thereof; 

3. The parties may then respectively offer rebutting testimony only, un- 
less the court, for good reason in furtherance of justice, permit them to offer 
testimony upon the original case; 

4. When the evidence is concluded, unless the case is submitted to the 
jury on either or both sides without argument, the counsel for the state must 
commence, and the defendant or his counsel may conclude, the argument to 
the jury; 

5. If there are pending proceedings for an offense punishable with death, 
two counsel on each side may argue the case to the jury, in which event they 
must do so alternately. In other instances, the argument may be restricted 
to one counsel on each side; 

6. The court must then charge the jury, stating to them all matters of 
law necessary for their information in rendering a verdict. 

Cal. Pen. C., § 1869*. 

$331. (5056.) Procedure on finding of sanity. If the jury find the de- 
fendant sane, the trial must proceed, or judgment be pronounced, or he be 
returned to prison, or be discharged, as the case may be. 

Calo Pen; GC. § 1870". Similar provision, § 9050. 

$332. (5057.) Procedure on finding of insanity. If the jury find the 
defendant insane, the judge shall order the sheriff to forthwith convey him, 
together with a copy of the complaint, the commitment, and the physicians’ 
certificate, if any, to the state mental hospital; provided, the court deems 
his freedom a menace to public quietude. Proceedings against the defendant 
must be suspended until he becomes sane. 

Cal. Pen. C., § 1370*. 

9333. (5058.) Commitment to asylum exonerates bail. The commit- 
ment of the defendant to the state mental hospital shall exonerate his bail, 
or entitle a person authorized to receive the property of such defendant to a 
return of any money he may have deposited instead of bail. 

Cal. Pen. C., § 1371. 


9334. (5059.) Id. Detention until sanity restored. Subsequent pro- 
ceedings. A person received into the state mental hospital in pursuance of 
the foregoing provisions must be detained there until he becomes sane. If 
then the sentence of such person shall have expired, he must be restored to 
liberty. But if he is not legally discharged, the superintendent must give 
notice of his recovery to the sheriff of the county from which he shall have 
been sent. The sheriff shall thereupon, without delay, bring the defendant 
from the state mental hospital, and either place him in proper custody until 
he is brought to trial or judgment, or return him to prison to serve out the 
remainder of his term. The defendant shall be entitled to have the time of 
his confinement in the state mental hospital deducted from his term. 

Cal. Pen. C., § 1372*. 

9335. (5060.) Expenses of examination of insane, how paid. The ex- 
penses of the examination and of the sending of such persons, save convicts 
in the state prison, to and from the state mental hospital, shall be in the first 
instance chargeable to the county from which they shall have been sent. But 
the county may recover them from the estates of any such persons, or from 
a relative legally bound to care for them, or from the county of which such 
persons may be resident. Expenses of the examination and of the sending 
of an insane convict to and from the state mental hospital must be borne by 
the state, if he is impecunious. 

Cal. Pen. C., § 1373*. Support by relatives, § 5853. 

9336. (5061.) Clerk to certify costs to state or to county. The clerk of 
the district court before which an examination shall have been conducted shall 
certify the costs to the state auditor, who is hereby authorized to issue his 
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warrants therefor, or to the board of county commissioners, as the case 


may be. 
County charges, § 1434. 


COMPROMISING PUBLIC OFFENSES. 


9339. (5062.) What misdemeanors may be compromised. When a de- 
fendant is held to answer on a charge of misdemeanor, for which the person 
injured by the act constituting the offense has a remedy by a.civil action, the 
offense may be compromised as provided in the next section, except when it 
is committed: “is 

1. By or upon an officer of justice, while in the execution of the duties 
of his office; 

2. Riotously; 

3. With an intent to commit a felony. 

Cal. Pen. C., § 1377. : 

9340. (5063.) Id. By permission of court. Bar. If the party injured 
appears before the court in which the trial is to be had at any time before 
trial, and acknowledges that he has received satisfaction for the injury, the 
court may, in its discretion, on payment of the costs incurred, order all pro- 
ceedings to be stayed upon the prosecution, and the defendant to be dis- 


CHAPTER 51. : | 
. 
3 


charged therefrom; but in such case the reasons for the order must be set 
forth therein and entered on the minutes. The order shall be a bar to an- 
other prosecution for the same offense. j 


Cal. Pen. C., § 1378. 
Bar generally, §§ 8520, 8522, 8555, 8888, 8904. once in jeopardy, note to § 8905. 


9341. (5064.) No offense to be compromised except as herein provided. 
No public offense shall be compromised, nor shall any proceeding or prose- ? 
cution for the punishment therof upon a compromise be stayed, except as 
provided in this chapter. . 


Cal. Pen. C:, § 1379. 
Compounding or concealing crimes, penalty, §§ 7920, 7985. 


Decisions on former conviction, acquittal, or ; 
' 
L 


CHAPTER 52. 
DISMISSAL OF ACTION. 


9345. (5065.) Dismissal for failure to prosecute. The court, unless 
good cause to the contrary is shown, must order the prosecution to be dis- 
missed in the following cases: 

1. When a person has been held to answer for a public offense, if an in- 
formation is not filed nor an indictment found against him at the next term 
of the court at which he is held to answer; 

2. If the defendant whose trial has not been postponed upon his applica- 
tion is not brought to trial at the next term of the court in which the infor- 


mation or indictment is triable, after it is filed or found. 
Cal. Pen. C., § 1382*. 


Dismissal for failure to file new information 
or find new indictment after first has been 
set aside, § 8882. 

Nolle prosequi, §§ 8780, 9348. 

Decisions on once in jeopardy, note to § 
Dismissal on sustaining demurrer, §§ 8893, 
894 


Where information was filed May 21st, de- 
fendant arraigned August 15th, May term, the 
case continued for the term and the trial oc- 


9346. 


(5066.) Action continued from term to term. 
defendant is not charged nor tried as provided in the next 


curred at the September term, the defendant 
was not entitled to be discharged under pro- 
visions of this section. 

State v. Endsley, 19 U. 478; 57 U. 480. 

This section does not provide that a prose- 
cution shall be dismissed for failure to file in- 
formation, as required by § 8779, and the fact 
that an information was not filed within thir- 
ty days after commitment does not entitle de- 
fendant to a discharge, where good cause is 
shown for delay in the prosecution. 

State v. Reynolds, 24 U. 29; 66 P. 614. 


Discharge. If the 
preceding section, 


a 
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and sufficient reason therefor is shown, the court may order the action to be 
continued from term to term, and in the meantime may discharge the defend- 
ant from custody on his own undertaking of bail for his appearance to an- 
swer the charge at the time to which the action shall be continued. 


Cal. Pen. C., § 1383*. This section not mandatory. 
Continuance generally, § 8931. Ex parte Lowrie, 4 U. 177; 7 P. 498. 


9347. (5067.) Dismissal discharges defendant. If the court directs 
the action to be dismissed, the defendant must, if in custody, be discharged 
therefrom; or if admitted to bail, his bail shall be exonerated, or money de- 
posited instead of bail must be refunded to him. 

Cal. Pen C., § 1384. 

9348. (5068.) Dismissal on motion of court or district attorney. The 
court may, either of its own motion or upon the application of the district at- 
torney, and in furtherance of justice, order an action, information, or indict- 
ment to be dismissed. The reasons for the dismissal must be set forth in an 


order entered upon the minutes. Amd Ol) pio: 
Gal. Pen. G.28- 1885", Nolle prosequi, § 8780. 
Discontinuance of prosecution after examin- Dismissal for failure to prosecute, § 9345. 


ation and commitment, § 8780. 


9349. (5069.) Id. District attorney not to abandon prosecution other- 
wise. No prosecuting attorney can discontinue or abandon a prosecution for 
a public offense, except as provided in the next preceding section. 

Cal. Pen. C., § 1386*. 

9350. (5070.) Dismissal a bar except in case of felony. An order for 
the dismissal of an action as provided in this chapter shall be a bar to any 
other prosecution for the same offense, if it is a misdemeanor; but shall not 
be a bar if the offense is a felony. 


Cale Pent C..) Seas3i. Decisions on once in jeopardy, etc., note to 
. Bar generally, §§ 8520, 8522, 8555, 88838, 8903, § 8905. 
905. 


CHAPTER 553. 
PROCEEDINGS AGAINST CORPORATIONS. 


9354. (5071.) Complaint against corporation. Requisites of summons. 
Upon a complaint against a corporation, the magistrate must issue a sum- 
mons, signed by him, with his name of office, requiring the corporation to ap- 
pear before him at a specified time and place to answer the charge, the time 
to be not less than ten days after the issuing of the summons. 


Gal. Pen. C., § 1390*. : For violations of live stock act, § 231. 
For violation of city ordinance, §§ 590, 595. 


9355. (5072.) Id. Form of summons. The summons must be substan- 

tially in the following form: 
State of Utah, county of i .. 
The state of Utah to the (naming the corporation) : 

You are hereby summoned to appear before me at (naming the place) on 
(specifying the day and hour), to answer a charge made against you upon the 
‘complaint of A B for (designating the offense generally). 

Wated<aties.. this da yeOle eee Fie RS ee 

G H, Justice of the Peace (or as the case may be). 
Cal. Pen. C., § 1391*. 

9356. (5073.) Id. Service of summons. The summons must be served 
at least five days before the day of appearance fixed therein, by delivering a 
copy thereof and showing the original to the president or other head of the 
corporation, or to the secretary, cashier, or managing agent thereof. 

Cal. Pen. C., § 1392. 

9357. (5074.) Preliminary examination of corporation. At the time 

appointed in the summons, the magistrate must proceed to investigate the 
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charge in the same manner as in the case of a natural person, so far as those 


proceedings are applicable. 
Cal. Pen. C., § 1393. Preliminary examination, §§ 8737-8768. 


9358. (5075.) Id. Certificate of discharge, or of probable cause. Af- 
ter hearing the evidence, the magistrate must certify upon the complaint 
either that there is or is not sufficient cause to believe the corporation guilty 
of the offense charged, and must return the complaint, the certificate, and the 
other documents, if any, as prescribed in § 8768. 

Cal. Pen. C., § 1394*. 

9359. (5076.) Id. Prosecution by information or indictment. If the 
magistrate’s return shows that there is sufficient cause to believe the corpo- 
ration guilty of the offense charged, the district attorney or grand jury must 
proceed thereon as in the case of a natural person held to answer. 

’ Ata dO hipaa. 

9360. (5077.) Id. Summons. Same proceedings as against a person. 
Whenever an information is filed or indictment found against a corporation, 
it must be summoned to appear as provided in the Code of Civil Procedure. 
The corporation may appear by counsel. If it does not appear, a plea of not 
guilty must be entered. In either case, proceedings thereupon must be had 
as if the defendant were a natural person. 

Gala Pens (C:5. 8 396" 

9361. (5078.) Execution against corporation for fine, etc. 
fine and costs, or either, shall be imposed upon a corporation on conviction, 
judgment therefor may be executed by the sheriff of the county out of the 
real and personal property of such corporation in the same manner as a judg- 
ment in a civil action. 


Gal; Pen, C., §°1397*. 
Penalty for felony by corporation, § 7904; for misdemeanor, § 7904. 


CHAPTER 54. 
ENTITLING AFFIDAVITS. 


9364. (5079.) Affidavit defectively entitled is valid, when. It shall not 
be necessary to entitle an affidavit or deposition in the action, whether taken 
before or after information or indictment, or upon an appeal; but if made 
without a title, or with an erroneous title, it shall be as valid and effectual for 
every purpose as if it were duly entitled, if it intelligibly refers to the pro- 


ceeding, information, indictment, or appeal in which it is made. 
Cal. Pen. C., § 1401. 
Affidavits defectively entitled, when valid, civil procedure, §§ 6728, 7213. 


CHAPTER 55. 
ERRORS AND MISTAKES. 


_ 9365. (5080.) Departure from prescribed forms of procedure does not 
invalidate proceedings. Proviso. Neither a departure from the form or 
mode prescribed by this code in respect to any pleading or proceeding nor 
any error or mistake therein shall render it invalid unless it shall have actually 


Whenever a . 


resulted in a miscarriage of justice. 


Cal. Pen. C., § 1404. 
eee sections, civil procedure, §§ 6622, 


Supreme court shall disregard errors, f 
not affecting substantial rights, §§ 9222, 9231. 

Statutes to be liberally construed, §§ 
6596, 7892. 


Non-prejudicial errors disregarded on ap- 
peal, civil procedure, note to § 6994, 6622, 6698. 


Kolb v. Peterson, 51 U. —; 168 P. 97 


Am’d 15; pe 205. 


The fact that an information alleged that 
the name of the woman with whom accused 
was convicted of having committed fornica- 
tion was ‘Verda’ M., when her name was 
Betea’”’ M., was not fatal where the identiy 
of the woman was established. 

State v. Chipman, 40 U. 549; 123 P. 89. 
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CHAPTER 56. 


SEARCH WARRANTS. 


, 9368. (5081.) Search warrant defined. A search warrant is an order 
in writing, in the name of the state, signed by a magistrate and directed to a 
peace officer, commanding him to search for personal property and bring it 
before the magistrate. 

Cal. Pen. C., § 1523. 

9369. (5082.) Id. Grounds for issuance. It may be issued upon any 
of the following grounds: 

1. When the property was stolen or embezzled; in which case it may be 
taken on the warant from any place in which it is concealed, or from any 
person in whose possession it may be; 

2. When it was used as the means of committing a felony; in which case 
it may be taken on the warrant from the place in which it is concealed, or 
from any person in whose possession it may be; 

3. When it is in the possession of any person with the intent to use it as 
the means of committing a public offense, or in the possession of another to 
whom he may have delivered it for the purpose of concealing it or preventing 
its being discovered; in which case it may be taken on the warrant from such 
person, or from any place occupied by him or under his control, or from the 
possession of the person to whom he may have so delivered it. 


Cale Pen: C.,-§. 1524". Special grounds, see intoxicating liquors, pro- 

For adulterated food, etc., §§ 1949, 1950, 1951. hibition of, §§ 3354-3358. 

For opium, pipes, ete., § 4434. Under dairy and food products, §§ 1949-1951. 
ee casks, barrels, ete., bearing name, § 


9370. (5083.) To issue but upon probable cause. Oath. Description. 
A search warrant shall not issue but upon probable cause supported by oath 
or affirmation, particularly describing the place to be searched, and the per- 
son or thing to be seized. 

Cale. Pen. CG. '§ 1525*. This section follows Con. art. 1, sec. 14. 

9371. (5084.) Examination of complainant and witnesses. Depositions. 
The magistrate must, before issuing the warrant, examine on oath the com- 
plainant, and any witnesses he may produce, and take their depositions in 
writing, and cause them to be subscribed by the parties making them. 

Cal. Pen. C., § 1526. 

9372. (5085.) Id. Requisites of depositions. The depositions must set 
forth the facts tending to establish the grounds of the application, or prob- 
able cause for believing that they exist. 

Gale Pen. C2; -§- 1527. 

9373. (5086.) Warrant issued if magistrate satisfied. Contents. If the 
magistrate is thereupon satisfied of the existence of the grounds of the ap- 
plication, or that there is probable cause to believe their existence, he must 
issue a search warrant, signed by him with his name of office, to a peace of- 
ficer in his county, commanding him forthwith to search the person or place 
named, for the property specified, and to bring it before the magistrate. 

Cal. Pen. C. 1528. 

9374. (5087.) Form of search warrant. The warrant must be in sub- 

stantially the following form: 

State_of Wtah, county of ..-.2. 

The state of Utah to any sheriff, constable, marshal, or policeman in the 
BOUL Y SOT! sta. 

Proof by affidavit, having this day been made before me by (naming every 
person whose affidavit has been taken) that (stating the grounds of the appli- 
cation, or, if the affidavit is not positive, that there is probable cause for be- 
lieving) that (stating the ground of the application in the same manner), you 
are therefore commanded in the daytime (or at any time of the day or night, 
as the case may be), to make immediate search on the person of ............- or in 


the house situated ............... , (describing it or any other place to be searched, 


with reasonable particularity, as the case may be), for the following prop- 


is lie a Sah sada aaah raat aah 
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erty: (describing it with reasonable particularity) ; and, if you find the same 


or any part thereof, to bring it forthwith before me at (stating the place). 
Given under my hand and dated this .......... day,Ol,-seenas AL) one 
PE Be , Justice of the Peace (or as the case may be). 
Gal. Pen. C., § 1529*. 

9375. (5088.) Warrant served by officer mentioned therein. A search 
warrant may in all cases be served by any of the officers mentioned in its 
directions, but by no other person, except in aid of the officer on his requiring 
it, he being present and acting in its execution. 

Cal. Pen. C., § 1530. 

9376. (5089.) Officer may break door, etc., to serve. The officer may 
break open any outer or inner door or window of a house, or any part of a 
house or anything therein, to execute the warrant, if, after notice of his au- 
thority and purpose, he is refused admittance. 


Cal Pen. C., § 15381. 
Breaking door or window to serve warrant of arrest, § 8722. 


9377. (5090.) Id. To liberate self or assistant. He may break open 
any outer or inner door or window of a house, for the purpose of liberating a 
person who, having entered to aid him in the execution of a warrant, is de- 
tained therein, or when necessary for his own liberation. 

Cal. Pen C., § 1532. 

9378. (5091.) Direction to serve in daytime. At any time, when. The 
magistrate must insert a direction in the warrant that it be served in the day- 
time, unless the affidavits are positive that the property is on the person or 
in the place to be searched, in which case he may insert a direction that it be 
served at any time of the day or night. 

Cal. Pen. C., § 1538. Arrest may be made, when, § 8718. 

9379. (5092.) Warrant void after ten days. A search warrant must be 
executed and returned to the magistrate who issued it within ten days after 
its date; after the expiration of this time the warrant, unless executed, shall 
be void. 

Cal. Pen. C., § 1534. : 

9380. (5093.) Officer to receipt for property taken. When the officer 
takes property under the warrant, he must give a receipt for the property 
taken, specifying it in detail, to the person from whom it was taken by him, 
or in whose possession it was found; or, in the absence of any person, he must 
leave it in the place where he found the property. 

Cal. Pen. C., § 1535. 
Receipt for property taken from person arrested, § 9414. 

9381. (5094.) Disposal of property taken. When the property is de- 
livered to the magistrate, he must, if it was stolen or embezzled, dispose of 
it or its proceeds, as provided for the disposal of stolen or embezzled property 
in chap. 58 (§§ 9410.9415) of this code. The magistrate may, if such stolen or 
embezzled property is a living animal or of a perishable nature, order a sale 
thereof. If it was taken on a warrant issued on the grounds stated in subs. 2, 
3, of § 9369, he must retain it in his possession, subject to the order of the 
court to which he is required to return the proceedings before him, or of any 


Be court in which the offense in respect to which the property taken is 
triable. 


Gale Pen: C:, § 1536*. 


9382. (5095.) Officer’s return of warrant and inventory. The officer 
must forthwith return the warrant to the magistrate, and deliver to him a 
written inventory of the property taken, made publicly or in the presence of 
the person from whose possession it was taken and of the applicant for the 
warrant, if they are present, verified by the affidavit of the officer at the foot 
of the inventory, and taken before the magistrate at the time, to the follow- 
ioeetLect wy aul laa eee , the officer by whom this warrant was executed do 
swear that the above inventory contains a true and detailed account of all 
the property taken by me on the warrant.” 

Cal. Pen. C., § 1537. 
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9383. (5086.) Who may obtain copy of inventory. The magistrate 
must thereupon, if required, deliver a copy of the inventory to the person 


from whose possession the property was taken, and to the applicant for the 
warrant. 


Waleeeen. Cans? 1538: 


9384. (5097.) Trial of title to property. Testimony in writing. If the 
grounds on which the warrant was issued are controverted, the magistrate 
must proceed to take testimony in relation thereto. The testimony of each 
witness must be reduced to writing and authenticated in the manner pre- 
scribed for taking the depositions of witnesses on preliminary examination. 


Cal. Pen. C., § 1539*. Deposition of witness on preliminary ex- 
p amination, §§ 8750, 8766, 8767. 


9385. (5098.) Id. When property to be restored. If it appears that 
the property taken is not the same as that described in the warrant, or that 
there is no probable cause for believing the existence of the grounds on which 
the warrant was issued, the magistrate must cause it to be restored to the 
person from whom it was taken. 

Cal. Pen. C., § 1540. 

9386. (5099.) Return of papers to district court, or trial. The magis- 
trate must annex together the depositions, the search warrant, the return, 
and the inventory, and return them to the district court of the county before 
the first day of its next term, unless he has jurisdiction of the offense, in 
which case he must retain them and proceed to try the accused. 

Cal. Pen. C., § 1541*. 

9387. (5100.) Person charged with felony to be searched. When a per- 
son charged with a felony is supposed to have on his person a dangerous weap- 
on, or anything which may be used as evidence of the commission of the 
offense, the officer making the arrest shall cause him to be searched, and the 
weapon or other thing to be retained, subject to the order of the court in 
which the defendant may be tried. 


Cal. Pen. C., § 1542%. 
Weapons taken from person arrested, § 8724. Receipt for property taken, § 9414. 


9388. (5101.) Procuring search warrant without cause a crime. A per- 
son who maliciously and without probable cause shall procure a search war- 
rant to be issued and executed shall be deemed guilty of a misdemeanor. 

N. Dak. (1895) § 8479. 

9389. (5102.) Misconduct in serving warrant a crime. A peace officer’ 
who, in executing a search warrant, shall wilfully exceed his authority or 
exercise it with unnecessary severity shall be deemed guilty of a misde- 
meanor. 

N. Dak. (1895) § 8480. 


CHAPTER 57. 
FUGITIVES FROM JUSTICE. 


9393. (5193.) Rewards for apprehension of fugitives. The governor 
may offer a reward, not exceeding $1000, payable out of the state treasury, 
for the apprehension: 

1. Of any convict who shall have escaped from the state prison; or, 

2. Of any person who shall have committed or shall be charged with the 
commission of a felony. 

N. Dak. (1895) § 8482; Cal. Pen. C., § 1547*. 

9394. (5104.) Delivery of fugitive upon requisition. A person charged 
in any state or territory of the United States with treason, felony, or other 
crime, who shall flee from justice and be found in this state, shall, on demand 
of the executive authority of the state or territory from which he shall have 
fled, be delivered over by the governor of this state, to be removed to the 
state or territory having jurisdiction of the crime. 
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Gone Wes. arte 4¢sec. 2: Cal. Rene 65.38) 154s. 

Sec. 5278, R. S. U. S., embraces every of- 
fense known to the laws of the demanding 
state, including misdemeanors. 

In re Louis Reggel, 114 U. S. 642. 

Same case, 8 U. 21; 28 P. 955. 

Each state has the right to prescribe forms 
of pleading and process, subject only to the 
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TUSTICE: 


volving the surrender of a fuguitive from jus- 


tice, that the indictment is not technically 
framed, if it substantially conforms to the 


laws of the demanding state. 

Td. 

The responsibility of determining whether 
he is a fugitive from justice rests upon the 
government of the state or territory in which 


restraints of the federal constitution; conse- 
quently, it may not be objected, in a case in- 


9395. (5105.) Magistrate may issue warrant. A magistrate may issue 
a warrant for the apprehension of a person so charged, who shall flee from 
justice and be found within this state. 

N. Dak. (1895) § 8484; Cal. Pen. C., § 1549. Warrant generally, §§ 8688-8707. 

9396. (5106.) Proceedings for arrest and commitment of fugitive. The 
proceedings for the arrest and commitment of a person charged are in all 
respects similar to those provided in this code for the arrest and commitment 
of a person charged with a public offense committed in this state, except that 
an exemplified copy of an indictment found, or other judicial proceedings 
had, against him in the state or territory in which he is charged to have com- 
mitted the offense may be received as evidence before the magistrate. 

Mont. Pen. C., § 2855; N. Dak. (1895) § 8485; Cal. Pen. C., § 1550. ; 

9397. (5107.) Commitment of accused to await requisition. If from 
the examination it appears that the accused has cammitted the crime alleged, 
the magistrate, by warrant reciting the accusation, must commit him to 
the proper custody of his county for such time, to be specified in the war- 
rant, as the magistrate may deem reasonable, to enable the arrest of the fu- 
gitive under the warrant of the executive of this state, on the requisition 
of the executive authority of the state or territory in which he committed the 
offense, unless he gives bail as provided in the next succeeding section, or 
until he is legally discharged. 

Mont. Pen. C., § 2856; N. Dak. (1895) § 8486; Cal. Pen. C., § 1551. 

9398. (5108.) Id. Bail. 
rested to bail by an undertaking, with sufficient sureties, in such sum as he 
deems proper, for his appearance before him at a time specified in the under- 
taking, and for his surrender, to be arrested upon the warrant of the governor 
of this state. 


Mont. Pen. C., § 2857; N. Dak. (1895) § 8487; 
Gal Pen. Cx. “§ 1552. 


9399. (5109.) Notice to district attorney of arrest. Immediately upon 
the arrest of the person charged, the magistrate must give notice to the dis- 
trict attorney. Nand “Ole ps7 

Mont. Pen. C., § 2858; N. Dak. (1895) § 8488*. 
9400. (5110.) Duty of district attorney. The district attorney must 


the accused was found. 
d. 


Bail generally, §§ 9243-9270. 


immediately thereafter give notice to the executive authority of the state’ 


or territory, or to the prosecuting attorney or presiding judge of the criminal 
court of the city.or county therein having jurisdiction of the offense, to the 
end that a demand may be made for the arrest and surrender of the person 
charged. Pad’ Olen a7 

Mont. Pen. C., § 2859*; N. Dak. (1895) § 8489*; Gal. Pen. C., § 1554*. 

$401. (5111.) Discharge of accused for lack of prosecution. The per- 
son arrested must be discharged from custody or bail, unless before the ex- 
piration of the time designated in the warrant or undertaking he is arrested 
under the warrant of the governor of this state. 

Mont. Pen. C., §. 2860; N. Dak. (1895) § 8490; Cal. Pen. C., § 1555. 

9402. (5112.) Return of magistrate. Procedure in district court. The 
magistrate must return his proceedings to the district court of the county 
which must thereupon inquire into the cause of the arrest and detention oe 
the person charged, and if he is in custody, or the time for his arrest has not 
elapsed, it may discharge him from detention, or may order his undertaking 
of bail to be canceled, or continue his detention for a longer time, or readmit 
him to bail to appear and surrender himself within a time specified in the un- 
dertaking.. 

Mont. Pen. C., § 2861; N. Dak, (1895) § 8491; Cal. Pen. C., § 1556. 


The magistrate may admit the person ar-. 


; 
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$403. (5113.) Fugitive given twenty-four hours to demand counsel. 
Habeas corpus. Any person who is arrested within this state, by virtue of a 
warrant issued by the governor of this state upon a requisition of the gov- 
ernor of any other state or territory, as a fugitive from justice, under the 
laws of the United States, shall not be delivered to the agent of such state 
or territory until notified of the demand made for his surrender, and given 
twenty-four hours to make demand for counsel; and should such demand be 
made for the purpose of suing out a writ of habeas corpus, the prisoner shall 
be forthwith taken to the judge of the district court, and ample time given 
to sue out such writ, such time to be determined by the said judge of the 
district court. 

N. Dak. (1895) § 8492. Right of counsel, Con. art. 1, sec. 12; § 8553. 

9404. (5114.) Id. Penalty for violation. Any officer who shall deliver 
such person to such agent for extradition without first having complied with 
the provisions of the next preceding section shall be deemed guilty of a mis- 
demeanor. 

N. Dak. (1895) § 8493. 

9405. (5115.) Fugitives from this state. Demand. Costs. The gov- 
ernor of this state may, in any case authorized by the constitution and laws 
of the United States, demand of the executive authority of any other state 
or territory within the United States any fugitive from justice or any person 
charged with the commission of treason, felony, or other crime in this state, 
and appoint agents to receive such persons for and 6n behalf of this state. 
The account of any such agent or agents employed for such purposes must be 


audited by the board of examiners, and be paid out of the state treasury. 
N. Dak. (1895) § 8494*. 


$406. (5116.) Id. No reward to public officer. No compensation, fee, 
or reward of any kind can be paid to or received by a public officer of this 
state, for a service rendered or expense incurred in procuring from the gov- 
ernor the demand mentioned in the next preceding section, or the surrender 
of the fugitive, or for conveying him to this state, or detaining him herein, 
except as provided in the next preceding section. 
N. Dak. (1895) § 8495; Mont. Pen. C., § 2863; Cal. Pen. C., § 1558*. 
9407. (5117.) Id. Violation a misdemeanor. A violation of the next 
preceding section is a misdemeanor. 
N. Dak. (1895) § 8496. 


CHAPTER 58. 


DISPOSAd; OF PROPERTY STOLEN OR EMBEZZLED, 


9410. (5118.) Held subject to order of magistrate. When property al- 
leged to have been stolen or embezzled comes into the custody of a peace 
officer, he must hold itesubject to the order of the magistrate authorized by 


the next succeeding section to direct the disposal thereof. 
Cal. Pen. C., § 1407. 


9411. (5119.) Property delivered to owner. Order. Costs. On satis- 


. factory proof of the ownership of the property, the magistrate before whom 


the complaint is laid, or who examines the charge against the person accused 
of stealing or embezzling it, must order it to be delivered to the owner, upon 
his paying the necessary expenses incurred in its preservation, to be certified 
by the magistrate. The order shall entitle the owner to demand and receive 
the property. 
Cal. Pen. C., § 1408. 

9412. (5120.) Id. If property stolen or embezzled comes into custody 
of the magistrate, it must be delivered to the owner on satisfactory proof of 
his title, and on his paying the necessary expenses incurred in its preservation, 


to be certified by the magistrate. 
Cal. Pen. C., § 1409. Property taken on search warrant, § 9381. 
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9413. (5121.) Sale of unclaimed property. Proceeds. If the property 
stolen or embezzled is not claimed by the owner before the expiration of six 
months from the conviction of a person for stealing or embezzling it, the 
magistrate or other officer having it in custody must sell the same at public 
auction, as provided by law for the sale of personal property on execution, 
and with the proceeds pay: 

1. The expenses necessary for its preservation and sale; 

2. Any balance into the county treasury of the county in which the of- 
fense shall have been committed. 

Cal. Pen. C., § 1411*. 

9414, (5122.) Property taken from person arrested. Duplicate receipt. 
When money or other property is taken from a defendant, arrested upon a 
charge of a public offense, the officers taking it must at the time give dupli- 
cate receipts therefor, specifying particularly the amount of money or the 
kind of property taken; one of which receipts he must deliver to the defend- 
ant, and the other he must forthwith file with the clerk of the court to which 
the complaint and other papers in the case are required by law to be sent. 
When such property is taken by a police officer of any incorporated city, he 
must deliver one of the receipts to the defendant, and the other, with the 
property, at once to the person in charge of the police office in such city. 


Cal. Pen. C., § 1412*. Money taken from a prisoner at the time of 
Weapons taken from arrested person, §§ his arrest is his property, subject to his order. 
8724, 9387. Rickers v. Simcox, 1 U. 33. 
Receipt for property taken on search war- 
rant, § 9380. 


9415. (5123.) Register to be kept at police station. The person having 
charge of the police office in any incorporated city must enter in a suitable 
book a description of every article of property alleged to be stolen or em- 
bezzled, and brought into the office or taken from the person of a prisoner, 
and must attach a number to each article, and make a corresponding entry 
thereof. 

Cal. Pen. C., § 1413*. 


CHAPTER 59. 


JUSTICES’ COURTS. 
COMPLAINT, WARRANT, PLEA, AND CHANGE OF VENUE. 


9419. (5124.) Jurisdiction extends to county limits. In criminal cases 


the jurisdiction of justices of the peace extends to the limits of their respec- 
tive counties. 
Criminal jurisdiction of justices of the peace, In certain cities all cases brought before jus- 


§ 1794. tice, § 1456 
Process to any part of the county, § 1793. Jurisdiction under liquor prohibition act, §§ 
4, 


9420. (5125.) Requisites of complaint. Proceedings and actions before 
a justice’s court for a public offense must be commenced by complaint under 
oath, setting forth the offense charged, with such particulars of time, place, 
person, and property as to enable the defendant to understand distinctly the 
character of the offense complained of, and to answer the complaint. 


Cal. Pen. C., § 1426*. Justice ma i 
Approval of county attorney as to issuance witnesses, § 68a ae prem erent 


of warrant, §§ 2528, 8688. Pleadings before 
Provisions concerning complaint, warrant, contain all the raatenal auction Bre coer a 
arrest, preliminary examinations, etc., in cases law pleading, and an information or complaint 
where a justice has no jurisdiction except as a must show affirmatively that a crime h ao 
committing magistrate, §§ 8680, 8769. committed narra 
Magistrates enumerated, § 8678. 


Ex parte Wiseman, 1 U. 39. 

9421. (5126.) Warrant of arrest. Form. If the justice of the peace is 
satisfied that the offense complained of has been committed, he must issue 
a warrant of arrest, which must be substantially in the following form: 

State of Utah, county, of .... 
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_ The state of Utah to any sheriff, constable, marshal, or policeman in this 


state: 


_ Complaint upon oath having been made this day before me 0... , jus- 
tice of the peace, by C D, that the offense of (designating it generally) has 
been committed, and accusing E F thereof; you are therefore commanded to 
arrest the above named E F and bring him before me forthwith at (naming 
the place). 

Witness my hand at ............. WECLNS) iar ee Gay sO wan ses ~ Ab De 19s. 


A B, Justice of the Peace. 


Cal. Pen. C., § 1427* oe of warrant issued by magistrate, § 


Bail generally, §§ 9243-9270. 
Arrest, §§ 8712-8731. 


9422. (5127.) Justice to keep docket. Entries. A docket must be kept 
by the justice of the peace, in which must be entered each action, and the 
proceedings of the court therein. 

Cal. Pen. C., § 1428*. Docket of justice, civil procedure, § 7505. 

9423. (5128.) Trial. Complaint to be read. Plea. Before the trial 
commences, the complaint must be distinctly read to the defendant, and he 
aha asked if he is designated therein by his right name, and be required 
to plead. 


N. Dak. (1895) § 6752. In no instance shall any accused person be- 

Right of accused persons, Con. art. 1, secs. fore final judgment be compelled to advance 

1-13; §§ 8553-8556. money or fees to secure rights guaranteed, 
Con. art. 1, sec. 12. 


9424. (5129.) Name of defendant. Four kinds of pleas. If the defend- 
ant objects that he is wrongly named in the complaint and gives his right 
name, the proceeding shall be amended accordingly. If he does not give his 
right name, he is thereafter precluded from making any objections on the 
ground that he is not designated by his right name. There are four kinds of 
pleas to a complaint; a plea of: 

Te Ginlty ; 

2. Not guilty; 

3. A former judgment of conviction or acquittal of the offense charged, 
which may be pleaded either with or without the plea of not guilty; 

.4. Once in jeopardy, which may be pleaded with or without the plea of 
not guilty. 


N. Dak. (1895) § 67538*; Cal. Pen. C., § 1429*. Amendment as to name of accused, §§ 8833, 
District court practice, §§ 8898-8899. 8873. 


9425. (5130.) Pleas must be oral. Plea of guilty. Higher offense. 
Every plea must be oral and entered in the minutes. If the defendant pleads 
guilty, the court may, before entering such plea or pronouncing judgment, 
examine witnesses to ascertain the gravity of the offense committed; and if 
it appears to the court that a higher offense has been committed than the 
offense charged in the complaint, the court may order the defendant to be 
committed or admitted to bail, to answer any information that may be filed 
or any indictment that may be found against him. 

Cal. Pen. C., § 1429*. 

9426. (5131.) When trial to begin. Upon a plea other than a plea of 
guilty, unless a jury is demanded or an adjournment or change of venue is 
granted, the court may proceed to try the case. Aintd Sp. 22, 


Cal. Pen. C., § 1430*. One hour in which to appear in justice’s 
court, §§ 7445, 7474, 7476. 


9427. (5132.) Change of place of trial. Grounds. Affidavit. A change 
of the place of trial may be had at any time before the trial commences: 

1. When the defendant files an affidavit in writing, stating that he has 
reason to believe, and does believe, that he cannot have a fair and impartial 
trial of the action before the justice about to try the same, by reason of the 
bias or prejudice of such justice, the action must be transferred to a justice 
of the county agreed upon by the parties, or, if there is no agreement, to the 
nearest justice within the county to which such objection does not apply ; 

2. When it appears by affidavit that the defendant cannot have a fair 
and impartial trial, by reason of the. prejudice of the citizens of the precinct 
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or city, the action must be transferred to a justice of a precinct in the same 
county where the same prejudice does not exist. 


CalisPenmaG:, Sauda. Filing the affidavit of prejudice with the 
Change of ote. of trial of preliminary ex- city justice disqualifies him, but does not oust 
amination, § 8740; in district court, § 8912. him of jurisdiction, and the defendant in a 
The filing of an affidavit does not deprive the criminal action must proceed under § 633, not — 

justice of jurisdiction, but his refusal of the under this section. ° ‘ 
change and proceeding with the trial is error, State ex rel. Brooks v. First Dist. Court, 43 
and the district court has jurisdiction on ap- U. 499; 136 P. 786. 


peal. 
State v. Morgan, 44 U. 224; 140 P. 218. 


9428. (5133.) Id. But one change allowed. The place of trial shall not 


be changed more than once. 
Cal. C. Civ. P., § 834*. 


9429. (5134.) Procedure when change ordered. When a change of the 
place of trial is ordered, the justice must forthwith attach to the original 
papers a certified copy of his docket entries in the action, and deliver the same 
to an officer, who must execute the order without delay by taking the de- 
fendant, if in custody, before the justice named and delivering to such justice 
the papers so received. Upon receipt thereof, the justice to whom the action 
is transferred must proceed in the same manner as if the proceeding or action 


had been originally commenced in his court. 
N. Dak. (1895) §§ 6750, 6751; Cal. Pen. C., § 1432*. 


9430. (5135.) Postponement of trial for cause. Before the commence- 
ment of a trial in a justice’s court, either party may, upon good cause shown, 


have a reasonable postponement thereof. 
Cal. Pen. C., § 1433*. 


9431. (5136.) Grounds of demurrer to complaint. The defendant may 
demur to the complaint when it appears upon the face thereof: 

1. That it does not conform to the requirements of § 9420; 

2. That the facts stated do not constitute a public offense. 


9432. (5137.) Demurrer sustained. New complaint or discharge. If 
the demurrer be sustained, a new complaint must be filed within such time not 
exceeding one day as the justice may name; if such new complaint be not 
filed, the defendant must be discharged. 


FORMATION OF THE JURY. 


9433. (5138.) Trial in defendant’s absence forbidden. Exception. The 
trial must not proceed in the absence of the defendant, unless he voluntarily 


absents himself with full knowledge that the trial is being had. 
Gal. Pen. C., § 1434*. 
Trial in absence of defendant, district court, § 8926. 


9434. (5139.) Jury waived unless demanded. A trial by jury shall be 
deemed to be waived unless a jury is demanded by either party. 


: 


(ale Pen., (C.,.§) 1435. Trial must be by jury unless the: same is 
When defendant not entitled to jury for waived, §§ 8556, 8925. 
offense against city ordinance, § 632. Jury trial a right in criminal prosecutions, ; 


Con? art. iyssee.. 123 
9435. (5140.) Jurors: Summoning, qualifications, challenges. The 

qualifications of, and manner of summoning, jurors to serve in justices’ courts 
are prescribed under the title of “Jurors.” The provisions of chap. 32 of the 
Code of Criminal Procedure (§§ 8936-8964), relative to challenging jurors, 
shall govern, as far as the same shall be applicable. 

Calsben) C.8 1435*% Q oj 7 3 

peter od et aoe: Challenging jurors, §§ 8936-8964. 

THE TRIAL. 


9436. (5141.) Oath administered to jury. The jury having been im- 
paneled, the court must administer to them the following oath: “You do 
swear that you will well and truly try this issue between the state of Utah and 
A B, the defendant, and a true verdict render according to the evidence.” 

Cal. Pen. C., § 1437*. 

9437. (5142.) Duty of jury. Public trial, etc. After the jury shall be 
sworn, they must sit together and hear the proofs and allegations of the 
parties, which must be delivered in public and in the presence of the defend- 


ant. 


Cal Penwi@s, slags. When sittings public, § 1800; when not, § 1801. 
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9438. (5143.) Court to decide questions of law. Cannot charge as to 
facts. The court must decide all questions of law which may arise in the 
course of the trial, but can give no charge with respect to matters of fact. 


Cal. Pen. C., § 1439. 
Court to decide questions of law, district court, §§ 9004, 9006. 


9439. _(5144.) Jury may decide in court or retire. Oath of officer. 
After hearing the proofs and allegations, the jury may decide in court, or may 
retire for consideration. If they do not immediately agree, an officer must be 
sworn to the following effect: “You do swear that you will keep this jury 
together in some quiet and convenient place, that you will not permit any 
person to speak to them, nor speak to them yourself, unless by order of the 
court, or to ask them whether they have agreed upon a verdict ; and that you 
will return them into court when they shall have so agreed, or when ordered 
by the court.” - 

Cal. Pen. C., § 1440. Conduct of jury, district court, §§ 9010-9017. 

9440. (5145.) Verdict delivered in public. Entry of. When the jury 
shall have agreed on their verdict, they must deliver it publicly to the court, 
who must enter it, or cause it to be entered, upon the minutes. 


Cal. Pen. C., § 1441*. 
Verdict of jury must be unanimous, Con. art. 1, sec. 10. 


9441. (5146.) Verdict as to one or more of defendants. Retrial of 
others. When several defendants shall be tried together, if the jury cannot 
agree upon a verdict as to all, they may render a verdict as to those in regard 
to whom they do agree, on which a judgment must be entered accordingly, 
and the case as to the rest may be tried by another jury. 

Cal. Pen. C., § 1442. Verdict, district court, §§ 9020-9032. 

9442. (5147.) Form of verdict. The verdict of the jury on a plea of 
not guilty must be to the effect that the jury find the defendant “guilty,” or 
“not guilty,” as the case may be. On any other plea, the verdict must be “for 
the state,” or “for the defendant.” 

Cal. Pen. C., § 1151*. 

9443. (5148.) Jury discharged after verdict. Exception. The jury 
cannot be discharged after the cause is submitted to them, until they have 
agreed upon and rendered their verdict, unless for good cause the court sooner 
discharges them. 

Cal. Pen. C., § 14438. 

9444. (5149.) Retrial when jury fail to agree. If the jury is discharged, 
as provided in the next preceding section, the court may proceed again to the 
trial, in the same manner as upon the first trial, and so on until a verdict is 
rendered. 

Cal. Pen. C., § 1444. 

9445. (5150.) Sickness of juror. Procedure. If a juror be incapaci- 
tated by sickness for attendance through the trial, another juror may be sum- 
moned and the trial commenced over again, or the jury discharged and a 
new jury impaneled. 

Cal. Pen. C., § 1123*. Sickness of juror, district court, § 9003. 
NEW TRIAL AND ARREST OF JUDGMENT. 


9446. (5151.) Motion must be made before judgment. At any time be- 
fore judgment, the defendant may move for a new trial or in arrest of judg- 


ment. 
Cal. Pen. C., § 1450. 


9447. (5152.) Grounds for new trial. A new trial may be granted in 


the following cases: 
1. When the trial has been had in the absence of the defendant, unless 


he has voluntarily absented himself with full knowledge that a trial was being 
had; 

2. When the jury shall have received any evidence out of court; 

3. When the jury shall have separated without leave of court, after hav- 

ing retired to deliberate upon their verdict, or been guilty of any misconduct 

tending to prevent a fair and due consideration of the case; . 
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4. When the verdict shall have been decided by lot, or by any means 
other than a fair expression of opinion on the part of all the jurors; 

5. When there shall have been error in the decision of the court, given 
on any question of law during the course of the trial; 

6. When the verdict is contrary to law or evidence; 

7. When new evidence is discovered material to the defendant, and which 
he could not, with reasonable diligence, have discovered and produced at the 
trial; but when a motion for a new trial is made upon this ground, the defend- 
ant must produce at the hearing the affidavits of the witnesses by whom such 
newly discovered evidence is expected to be given. 

Cal. Pen. C., § 1451. New trial, district court, §§ 9197-9201. 


$448. (5153.) Grounds for motion in arrest of judgment. The motion 
in arrest of judgment may be founded on any substantial defect in the com- 
plaint, and the effect of an arrest of judgment shall be to place the defendant 
in the situation in which he was before the trial was had. 
Cal. Pen. C., § 1452. 
Arrest of judgment, district court, §§ 90385-9038. 
JUDGMENT AND EXECUTION. 


9449, (5154.) Time for pronouncing judgment. Postponement. After 
a plea or verdict of “guilty,” or after a verdict against the defendant, the 
court must appoint a time for rendering judgment, which must not be more 
than two days nor less than six hours after the verdict is rendered, unless 
the defendant waives the postponement, or the ‘judgment is arrested, or a 
new trial granted. If postponed, the court may hold the defendant to bail 
to appear for judgment. Unless such postponement is demanded, it shall be 
deemed to be waived. 

Cal. Pen. C., § 1449*. 


Judgment, district court, §§ 9041-9059. 


Total term of imprisonment under sentence 
by justice of peace cannot be made to ex- 
ceed six months. 


In a prosecution in a municipal court for 
drunkenness, where sentence after a plea of 
guilty was rendered September 21, but not en- 
tered of record until September 27, the court 
did not lose jurisdiction of the case, and the 
sentence did not become illegal. 

Ex parte Lewis, 10 U. 47; 41 P. 1077. Kolb v. Peterson, 50 U. —; 168 P. 97. 

9450. (5155.) Judgment on plea of guilty. Fine. Imprisonment at la- 
bor. When a defendant pleads guilty or is convicted, the court must render 
judgment that he be punished by a fine or imprisonment, or by both, with or 
without costs. A judgment for the payment of a fine, or of a fine and costs, 
may also direct that the defendant be imprisoned at hard labor until such fine, 
or such fine and costs, are paid, in the proportion of one day’s imprisonment 
for every dollar of the fine and costs. 


Cal. Pen. C., § 1445, 1446*. 

Imprisonment at labor whether or not so 
designated, § 9173. 

.Fine and imprisonment, § 1794. 

Fees of justices of the peace, §§ 2527, 2528. 

The legislature of the territory could confer 
on justices of the peace no jurisdiction in crim- 
inal cases except that usually exercised by such 
justices at the date of the passage of the Or- 
ganic Act, and authority to impose a fine in 
any sum less than $300, and an imprisonment 
for a term not exceeding six’ months, is in 
excess of the jurisdiction which the legisla- 


9451. 


ture could confer on justices of the peace 
under the Organic Act. 

People, ex rel. Yearian v. Spiers, 4 U. 385; 
10 P. €09; 11 P. 509. 

Same case, 4 U. 482; 11 P. 618. 

Overruled in People v. Douglass, 5 U. 283; 
14 P. 801. 

A justice of the peace exhausts his juris- 
diction in sentencing the defendant to impris- 
onment for a period of six months, and has no 
valid authority to adjudge that he be further 
imprisoned in default of payment of the fine 
imposed, 

In re Lewis, 10 U. 47; 41 P. 1077. 


(5156.) Acquittal. When complainant to pay costs. When the 


defendant is acquitted, he must be immediately discharged. If it appears to 
the court that the prosecution was malicious or without probable cause, it 
may render a judgment that the complainant pay the costs of the action, 
which judgment may be enforced in the same manner as a judgment in a 


civil action; and the complainant shall have the same right of appeal. 
Cal. Pen. C., § 1447*. 


9452. (5157.) Fine without imprisonment. Execution. A judgment 
which imposes a fine without directing that the defendant be imprisoned until 
the same is satisfied may be enforced in the same manner as a judgment in a 
civil action, and execution shall issue accordingly. 


N. Dak (1895) § 67677. Fines, how collected, § 9168. 
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9453.: (5158.) Judgment of imprisonment, how executed. A judg- 
ment of imprisonment must be executed by delivering the defendant into the 
custody of the sheriff or other officer in charge of the county jail. A copy 
of the judgment, duly certified by the justice, is a sufficient warrant for the 
- doing of every act necessary or proper in the due execution thereof. The 
officer shall, upon discharging the defendant, return such copy to the justice, 
with an account of his doings indorsed thereon, and must at the same time 
pay over to the justice all money which he may have received from the de- 
fendant in payment of the fine. 


N. Dak. (1895) §§ 6768*, 6769*. 
Judgment of imprisonment, district court, §§ 9169, 9170. 


_ 9454. (5159.) Fines, etc., to be paid into county treasury. When a fine 
1s paid or bail is forfeited, the justice must pay the same to the county treas- 
urer within thirty days thereafter. 

Cal. Pen. C., § 1457*. 


APPEAL. 


9455. (5160.) Appeal must be taken within thirty days. Any defend- 
ant in a criminal action tried before a justice of the peace may appeal from 
the final judgment therein to the district court of the county where the court 
of such justice is held, at any time within thirty days from the time of the 
rendition of the judgment. 


Cal. Pen, C., § 1466*. 
Appeal from justice’s court, finality, Con. art. 8, sec. 9; § 1668. 


9456. (5161.) Appeal, how taken. Notice and undertaking. The ap- 
peal shall be taken by giving notice and by filing an undertaking by or on be- 
half of the appellant, in at least double the amount of the fine or of the fine 
and costs, as the case may be, with at least two good and sufficient sureties, 
and conditioned that the appellant will appear at the first term of the court 
thereafter to which the appeal is taken and answer the charge of which he 
shall have been convicted, or will appear in whatever court it may be prose- 
cuted, and will at all times hold himself amenable to the orders and process 
of such court, and if convicted, will appear for judgment and surrender him- 
self in execution thereof; or, if he fails to perform either of these conditions, 
that the sureties will pay to the state of Utah or to the municipal corporation, 
as the case may be, the sum specified in the undertaking. 


Cal. Pen. C., § 1467*. Appeals from justices’ courts, civil proce- 

Undertaking on appeal, qualifications of bail, dure, §§ 7514-7521. 

§ 9260. Decisions on appeals from justices’ to su- 
preme court, note to Con. art. 8, sec. 9 


9457. (5162.) Notice of appeal to be filed and served. Notice of appeal 
shall be filed with the justice, and a copy thereof shall be served on the county 


attorney. 
N. Dak (1895) § 6782*. indorsement of acceptance of service, but may 
Proof of service is not limited to proof by be by affidavit. 
Chipman v. Fourth Dist. Court, 44 U. 201; 
138 P. 1194. 

9458. (5163.) Justice to transmit papers on appeal. Deposit. The jus- 
tice must, within ten days after an appeal is perfected, transmit to the clerk 
of the district court all papers relating to the case and a certified copy of his 
docket. If money shall have been deposited in lieu of bond, it must accom- 
pany the return. 

N. Dak. (1895) § 6786*. 

9459. (5164.) Witness may be required to give bonds, or be condition- 
ally examined. When an appeal is taken, the justice must, if application is 
made by the county attorney, cause all material witnesses on behalf of the 
prosecution to enter into an undertaking in like manner as in a case where a 
defendant is held to answer on a preliminary examination. And when it shall 
satisfactorily appear by examination on oath of the witness or any other per- 
son that the witness is unable to procure sureties, such witness may be forth- 
with conditionally examined on behalf of the state. Such examination must 
be by question and answer in the presence of the defendant or after notice to 
him, if on bail, and reduced to writing, and the witness must thereupon be 
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discharged. The testimony as given, subscribed by the witness and duly 
certified to by the justice, may be read in evidence by the state or munici- 
pality, or by the defendant, upon any subsequent trial of the same case in the 
district court on appeal, upon it being satisfactorily shown that such witness 
is either dead or out of the state. Am’d 799, p. 81. ; 


N. Dak. (1895) § 6785*. give bonds, or testimony may be taken, §§ 


Witness on preliminary may be required to 8765-8766. 

9466. (5165.) Trial anew in district court. Dismissal of appeal. An 
appeal duly perfected transfers the action to the district court for trial 
anew. The appeal may be dismissed on either of the following grounds: 

1. For failure to take the same in time; 

2. For failure to appear in the district court when required; 

3. For failure to file a sufficient undertaking; provided, that no appeal 
shall be dismissed for any insufficiency or informality in the undertaking, if 
the defendant files a sufficient undertaking in pursuance of an order of court. 

If the appeal is dismissed, a copy of the order of dismissal must be remit- 
ted to the justice, who may proceed to enforce the judgment. 


Dismissal of appeal, civil procedure, § 7520. his ruling is erroneous, but does not deprive 
Where the justice refused to transfer the the district court of jurisdiction on appeal. 
case, where an affidavit of prejudice is filed, State v. Morgan, 44 U. 224; 140 P. 218. 


9461. (5166.) Dismissal of complaint on appeal. Grounds. The com- 
plaint, on motion of defendant, may be dismissed upon the following grounds: 
; 1. That the justice did not have jurisdiction of the offense ; 
2. That more than one offense is charged therein; 
3. That the facts stated do not constitute a public offense. 
N. Dak. (1895) § 6787*. 
$462. (5167.) Id. Procedure. If the defendant objects to the com- 
plaint, and the objection be sustained upon any ground provided for in sub. 
2 or 3 of § 9461, the court may permit the complaint to be amended so as to 
insure a fair trial upon the merits. If the defendant does not object to the 
complaint, or if the objection be overruled, or if the complaint be amended, 
the defendant must be required to plead as to an indictment or information, 
without regard to any plea entered before the justice. In other respects, the 
proceedings shall be he same as in criminal actions originally commenced in 
the district court, and judgment shall be rendered and carried into effect ac- 
cordingly. Amd 119 p69. 


N. Dak. (1895) § 6787. : from the city court may be amended in a 
A complaint on appeal to the district court matter of substance. 
S. L. City v. Larsen, 47 U. 1; 151 P. 353. 


GENERAL PROVISIONS. 


9463. (5168.) Subpoenas: Proceedings governing. A justice of the 
peace may issue subpoenas for witnesses or for interpreters, and punish dis- 
obedience thereof, as provided in chap. 47 (§§ 9284-9293) of this code. The 
names of all the witnesses desired by both parties may be included in the 
same subpoena. 

Cal. Pen. C., § 1459*. Subpoenas, etc., §§ 9284-9293. 


a 9464. (5169.) Bail: Provisions governing. The defendant, at any 
time aiter his arrest and before conviction, may be admitted to bail. The pro- 
visions of chap. 45 (§§ 9243-9270) of the Code of Criminal Procedure in dis- 


trict courts, relative to bail, shall be applicable to bail in justices’ courts. 
Bail, §§ 9243-9270. 


9465. (5170.) Contempt: Provisions governing. The provisions of the 
Code of Civil Procedure in justices’ courts, relative to contempts, shall be ap- 
plicable to the criminal procedure in justices’ courts. 

Contempts, in justices’ court, §§ 7525-7529. 
Assault, etc., in presence of the court, § 8579. 
9466. (5171.) Entitling affidavits: Provisions governing. The pro- 


visions of § 9364, in respect to entitling affidavits, are applicable to justices’ 
courts. 


9467. (5172.) Competency of witnesses: Provisions governing. The 


: 
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Chin When nee may depute a person to act as constable. 
tice of the peace may depute in writing any suitable and discreet person 
t as constable when no constable is at hand, and the nature of the busi- 

requires immediate action. 
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Be rs ee ae, 3051 what constitutes, limitations........ 6450-6457 
Z 5 | none as against a city, ete... cs .s...6. 6457 
GIB 5 Soogsaoume soca cr 3050, 3058 ‘a : y 
b LCA range OER eens Co 3881 unavailing against registered land scsscrae 4996 
BS uaer Ss ; i ee ADVERTISEMENT—See Publication, Notice. 
go tert appointment, duty, salary, 3839 by county of purchase of real estate. .1400x30 
TORT e eS a ER, See Oro Ceca a tare ate Ponihigaloncdontracts § Cte 
ADMINISTRATOR for printing bids........ 1423-1426 
appointment, powers, duties—See Pro- by state, for bids for supplies, etc. .2490-2497 
pate Practice ........-----+--0s ere tbob=1 881 by school trustees, for text book bids.. 4586 
ADMISSION—See Evidence, Pleadings. by board of education for text book bids 4696 
of attorneys to practice...............316-323 for building bids.. 4720 
of facts to prevent continuance, by trustees of state institutions for bids 
(J. C. 7479), 6787 for supplies, etc............- 5208, 5209, 5394 
of service of summons, (J. C. 7431), 6545, 5992 | liquors, a misdemeanor.............+. 3362 
ADOPTION MOLIGECAN: ayes, Naty.cuse coeeprayovevatensraueiahe a miatens 2381-2386 
adult may adopt child................+. 10 fraudulent. defined sms ck eae 8353 
age of person adopting..........++.+++-- 11 prohibited, penalty ......... 8351 
by married person, consent of spouse.. 12 construction . .. ceseeceeees 8352 
parent’s consent, when necessary.....- 13, 15 ADVERTISING PURPOSES—taxation for 1401 
child’s consent, when necessary.....--.. 14 AFFIDAVIT—See Acknowledgment. 
proceedings, agreement, consent........ 15 may be used for what purposes........ 7154 
judge to examine parties separately, de- proof of publication made by...... 6552, 7155 
(GWEC) on NO DOS Dono DO PRE ace CO Dcarmeomao 16 probate proceedings 7866 
child must take adopted parent’s name.. 17 proof of posting, probate proceedings... 7866 
creates relation of parent and child.... 17 prima facto evideuceris-mtis. .2\cuieas nisl « 7156 
parents not responsible, after........--. 18 before whom taken.........-.0e-eeeee eee 7157 
have no control, after.......... 18 on arrest, civil ........ (J. C. 7464), 6632, 6956 
child legitimated by conduct of father.. 19 copy to defendant........... 6635 
of deserted child, proceedings.......... 20 on attachment eke gis aio ot gp ed oa 6706 
Clerk’S FEES... cece e eset see e rere eeere 2521 motion to discharge..... 6727 
child includes adopted ...........+..+- . 3140 defective, amendment . . 6728 
ADULT DELINQUENCY before whom taken ......-++-s+ereeeees oe 
defined, penalty .....--..eeeseteee cece 1848 out of Statements eae 
court may suspend sentence.......1849, 1859 in foreign country... 
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D752 

AFFIDAV1T—concluded. Sec. | AGREEMENT—concluded, Sec. 
certified if taken out of state.......... 7160 | what must be in writing in sales of 
contempt, stating factsnot..-c pisces teiete 7060 OOS os acner ein mieleteietetetolofeloheletelstelatelerete +) aoteremOUL 
on claim and delivery. ..6 escent 6671 | to commit a crime, when not criminal.. 8020 
for change of venue ...... (J. C. 7427), 6532 in writing to extend limitations........ 6489 


eriminal (J. C. 9427) 8912 
incorporating, value of property on...... 862 
corporation, of good faith in forming.. 862 
defective, when valid......... 6728, 7323, 9364 
default, opening . 6620 
on garnishment—-See Garnishment.6730-6753 
of impecunious plaintiff on beginning 
ACtiON “WithOUt (COSTS. vols cide -ia sree 2577-2580 


(Aor HAUPTEVERNOS NG 745 cobdanucabosondtianeccon 6688 

on motion to dissolve..... 6692 
OMe UTOL Of EXCMIp ELON area endiaine:s stores leretelar 3601 
marriage license, to obtain............ 2973 
mewattiale fort neee as. Cie Ce 7413), “69795 6981 


criminal case (J. C. 9447) 9199 

officer not to charge for copies, when.. 7227 

OnTopjection: to) LELCTEE-. vi... cece «wea 6839 
limited partnership, on formation of 

4356, 4360 

LIMA ACC. CVIGENCC a. oe cistecers toe oie chke reels 7156 

proof of posting, probate proceedings... 7866 

proof of publication, made by....... 6552, 7155 

probate proceedings 7866 


search warrant, to obtain.............. 9370 
on submitting controversy without ac- 
[BOLE 5 WOE OCR ACTOR EIEIO nc COvom oO oiol eco oer 6894 


*- on proceedings supplementary...... 6956-6957 
summons, accompanying to joint debtor 6876 
summons, for publication of............ 6549 
witness, to compel attendance 4897, 4898, 7137 
verification of pleadings—See Verifica- 


Os) eh OR oO) Opa ovoneecaodaD™ 6593-6595, 7325 
what purpose may be used for.......... 7154 
AFFIRMATION 
CON rE ry Was ee ey nibinm manok croeee onary 7147-7151 
AGE 
OLMMNNOLItY, CXtENAS = COs. «yot-lortorenaye 3955, 7811 
Ofeconsent. ins LEMAleS aa wiaerskereeeteiets anes 8109 
LOUMALPIASe vA ac ee eee 2973 
of persons subject to military duty.... 3848 
tompoletaxry aco anieiet te 4465 
AGENT 
foreign corporations must have, 
Con. art. 125 sec. 9" 945 
of foreign corporation, when liable...... 947 


of insurance company, unlawful acts. .411-413 
fire insurance through residenc...422x-422x2 
of corporation, service upon........ 945, 6548 
OfeVALEN CLS, a SCVVlCO LOD caries twine aie etert cence 6520 
authority to act for principal under 

SUTALUCE OL LLAUAS sets arels cisiersrotelsrsiers, sriaie 
conveying land must have written au- 

ERVOLL Vira susan eisvars Metscelctenesreiee: 4874, 5811, 5813 
of bank, overdrawing account, penalty.. 8370 
fommapsentehelrumere vs esas teeteascneet 7781-7783 


of insolvent bank, receiving deposits.... 8369 
when act of, will save principal........ 8526 
tzustsassociation may act as..::... se: 1201 
registration, appointment, duties—See 
NECUIONS menace abner Ae coke eerie 2115-2141 
AGISTER 
IDEM SECO PLOUCC Us are tials elate. sduteqe) Menatas tia eet cere 8771 
AGREEMENT-—See Contract. 
Lo.convey, Ini writing. 3... . 1) 4874, 5811, 5813 
hows disghane edie. ceeds 4906 
record, notice... .......4875, 4900 
not a revocation of will...... 6333 


what must be in writing under statute 
of. frauds wine sae oie 5811-5825 


AGRICULTURAL COLLEGE 


located at Logan....Con. art. 10, sec. 4; 5233 


ODJSC be WAS male thee starsietetaceobetens ota, Acker heer eelatees 5234 
land grants, etc.—See Index to Consti- 

tution, p. 91; permanent fund for sup- 

OG k Gaekhc fF Uohomboeonlcs to onsonyod 5214-5235 
machinery and instructors at disposal 

of road, Commissioner .-1-mccramnelneryars 2862 
horse commission, directed by.......... 2919 


fees paid to secretary 2919 
board of trustees: : 


how constituted, appointment, terms, —— 


5204, 5205, 5235 
powers, supplies, contracts, 5207, 5208, 5236 


SUC ANG DEN SUCHE amen tere reste sees D286 
enact by-laws .......... Soteersrene et erenvate 5236. 
appoint professors, ete., and fix sal- 
ATICSIEL we urs aveideeerate lesen: 5236, 5248, 5246, 5261 
remove. GMmplOyves, CLC h sfacie son aie)o sisiclete 5245 
receive. donations Cte..cp). secre 5238 
records Kept, GeCtall Senne sraeret nese einen 5237 
has general control of property...... 5238 
president election sec. sae. cetera 5239 
appoint secretary and treasurer...... 5239 
HACHSIANG) DOMAS alata ster ateleeste sisaseeieteterets 5240 
compensation, present members ...... 5241 
future MeEMDELSH wines as cw ceeesrerere et 5242 
establish professorships, ete. ......... 5243 


prescribe text books, confer degrees.. 5253 
duties as to experiment station. .5260, 5261 


reports and statements ......... 5211, 5212 
duties as to congressional appropria- 
WOW Rah GannsandseotonceGuetodadodgs MAN 
farmers and domestic science insti- 
CULESH Seis. to leener tetas oe oie Se 5282, 5286 
establish winter course of study..... . 5249 
course« free” to, residentsien...c eee 5252 
entrancer fe... ciaia.s scisterete ste cele cide were 5252 
treasurer, receiving officer for money 
STANCE ea ve ere eset ee Shade vatavency serait 5281 
moneys received, paid to state treas- 
Ub ds) Mena ERPs oO ACTS nc. cicie OBA Sat 5252 


verified report filed with state auditor 5252 
miscellaneous: 


religious preferences forbidden ....... 5246 
sectarian teaching forbidden.......... 5246 
faculty, Whowconstitutem.. seem 5244 
president, appointment ....... 5236 
member state board,;...... 4505, 5244 
COUTSes Oh NStLuchionemeac ae .. 5247 
Of study foursyearseneeenee «. 5248 
academical vy.eary itermsne. see 5250 
students’ entrance, qualifications.... 5251 
experiment station, object............ 5260 
bulletins eee oss eatkepsaneee 5261 


warrants drawn in favor of treasurer. 5210 
officers, ete., not to be interested in 
CONELACES ara 


CCR RESET Or One 5206 

course of study during winter........ 5249 

receiving officer to receive certain 
MONEY aioe ss etre ee erence aes Hed ore 5281 


state leader in junior vocational work 
made supervisor of agricultural and 

industrialseducations te aeee eos . 4542 
state leader in junior vocational work 
for girls, made supervisor of 

home economics education... 4542 

to cooperate with 45430 


ee ee ee ee en ee eT ee ee A 
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AGRICULTURAL COLLEGE—continued. Sec. 
experiment stations and farm: 
general; how conducted 2. .0<.....c08. 5260 
inecharce=olibOacd) nyse stars ces come ces 5261 
shall conduct investigations, agricul- 
tural possibilities undeveloped por- 
IONS ES tALOIs «tonne cron ees x cet cle jarie ace 5262 
Culviva tionsdry? AMS tere ia ca etenieae-coicias 52€3 
estas hedry. farms! iiuc. ace cece ase cae oie 5263 
TEStemeLnuods Irriga tinge. sere ictececies 5264 
reclamation: alikalic land Payccte sts costae 5264 
waterslogged ands oie. cm cere kee 5264 
Southern Utah experiment farm to be 
WIAA GC weg eraenvernaie aes sacs areere 5265 
eradicating alfalfa weevil ............ 5266 
Ipulletins<to7 be ISSUed) Geogeres ere oie 5267 
cooperate with United States......... 5268 
eooperater with Gtherse vr ccec cei latcterecies 5268 
cooperative contracts must be approved 
PAVE ORIN CO sears aparece stele wrestoisl oe 5269 
appropriation=fTOr SUPPOLE vis sie6 cya exe 5270 
farmers and domestic science institutes: 
MECUITGH se COI DOL taseoictsisratereis Pete. ce oe eceere 5282 
at least one school in each county each 
PUG EE eee Rat etalauar wee eyo lasateis ie @ Bees. ol eare ois 5282 
may employ necessary agents to assist 
eG UNG Val cies verde vers eee, ohala ee ayteey ate et 5283 
COUTSE MOL p1MSTEUICLIONIN, tint ascot race 5283 


encourage local agricultural societies. 5284 

industrial enterprises ........ 5284 
annual report to be published......... 5285 
RDO LOW CEL CLOM neta ters) cieiens’sheie Foe oe cites ore aye 5286 


farm and home demonstrators in counties: 


board authorized to place practical 
farm demonstrators in various lo- 


GEUUEHIOSS 3B GBB O TOO Gtiu CRA CHa ertraa 5290 
duties of demonstrators .............. 5291 
board authorized to make cooperative 

agreements with United States..... 5292 
board authorized to make cooperative 

agreements with others ............ 5292 
not more than one demonstrator to 

CACNE COUNTY iis. epee sisleas o. atahe slo's elev custe 5293 
demonstrator to keep record..... 5294 


tosrepore to MA Gila. he sciscdle eres 5294 
board report biennially to governor.. 5295 
Logan electric plant: 


erected)-in’ Wiogan Canyon }....6200.... 5276 
furnisheucht-and™ power A: C.2 ct... 5276 
experiment’ sta- 
LOTR Pc) siriste on DO:0: 
industrial school 5276 
school for deaf 
and blind...... 5276 
university). =o..6H216 
state normal 
SCHOCM tte so. DLtG 
state prison... 5276 


A. GC. board to contract for transmis- 


SIOMMOL LOM CLE Y, wctetele ole viessiaicie ticnelals jelcletes 5278 
normal school branch, Cedar City, a 
PV AMCION oA Garcaicteictale.cischa cafe cioickenetes 5254 
Sec. 2316-2320 C. L. 1907 repealed, but 
rights reserved ........- Pathe etches sotchete 5255 
transfer complete when former owners 
convey unconditionally ............. 5256 


permanent fund for maintenance. .5214-5221 
Panguitch school: 
governor authorized to accept from 


GLa Re CS cats Seleveheler shel cuexeie aaa wie (Gate, elevates 5271 
to be used as experiment station....,. 5272 
under control of board of A. C....... 5273 


experiments to be conducted......... 5274 
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AGRICULTURAL COLLEGE—concluded. Sec. 
Panguitch School—concluded. 
tuition to be fixed by board............ 5274 
TUITONALTES tO UNG ase mya ciiestesiete «eee 5274 
board may sell products.............. 5275 
proceeds from sale of products and tu- 
ition to be known as_ Panguitch 
SeENOO] HUN -feeiavsishecctevene evens orators eeevowneae 5275 
board to keep account of receipts and 
EXPONOCUUECS tw, warscdacal sere terete aaron 5275: 
AGRICULTURAL LANDS 
notice required to terminate lease...... 7316 
WOOMSLALC: MAMAS: stein wiercm creamer crete 5571-5622 


AGRICULTURE 


information concerning, by bureau of 


SUACIS CIOS aus atre esi sinteie sisters tiene Sat ciereere 
experiments as to—See Agricultural Col- 
lege. 
ALCOHOL 
MINItATIONS ONG SAEs cr, cise lelleiers sree 3346, 
See intoxicating liquors............. 3341- 


ALIAS SUMMONS 
WIV SSUSEWALCTN wots elevexeiors stares (Gilgen 722 5iny 
ALIENS—See Non-residents. 
naturalization of—See Index to Natural- 
ization Laws, pp. 126-130 


agents for alien heirs or devisees....7781- 


inherit -aswdo citizens. casein sites stele 
location of mining claim, note.......... 


prohibited from carrying firearms. .2600- 


ALIMONY 
temporary, in action for divorce........ 
separate maintenance ..... 
in decree of divorce... 
_ for separate maintenance..... 
ALLEGATIONS—See Answer, Complaint, 
Reply. 
not denied, deemed admitted, 
6591, 6594, 6606, 6611, 6739, 
material allegation defined.............. 
ALLEYS 
public highways, when 
easement, note... 
in cities—See Cities. 
in towns—See Towns. 
no adverse possession against city.... 
ALLOWANCE 


to widow and children of decedent. .7643, 
preference of family allowance......... 
of claims against estate of decedent 7645- 
to executors and administrators... .7747- 
ALTERATION 
of election returns, penalty........ 2342, 
of mark or brand on animal, penalty.... 
OM CASK, DOC; StCre a tii as sieictecetoracete' exe 


of instrument, forgery, 
recording, penalty ...... 
in evidence, penalty..... 
in evidence, explanation. 
of negotiable instrument............ 4160, 


of records by officer, penalty..7933, 7976, 
by person not oOfficer.......... 
AMALGAM 
TAR COIV AOL welees scale sits etstedelolalels ec: aravanasceevelstate/ate 
AMBIGUITY 
in a will, intention governs........ 6347, 
grounds for demurrer to complaint...... 
tO “-ANIS WEL. chia: 
AMENDMENT 
of pleadings .........(J. C. 7457), 6615- 
AS MOM MCOMUUSC ra sacpesetnenires ohscreten 
Oey WPAN. 6 oe badoo doass 
copy to be served...... 6570, 


penalty....8270- 


3347 
3381 


6542 


7783 
6427 
3891 
2602 


3000 
3012 


6845 
6607 


6457 


7644 
7644 
7665 
71753 


2343 
8448 
8452 
8275 
7978 
7991 
7118 
4161 
8235 
7977 


6619 
6618 
6619 


maha tae ~ Y ~_ 
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AMENDMENT—concluded. Sec. , ANIMALS—concluded. Sec. 
of pleadings, time runs from notice...... 6623 taxation of transient stock,—See Tax- 
DY; RELCrCe me. aneiate stot stati ae 6840 ationueasees qe eyata etal eet odghe rene .5896- “5905. 
on appeal from justice.... 7515 trespass, person in oharae Viaiblejsrere peters ; 
in forcible entry, etc...... 7323 MISdemMeAaANor. vas keke erener. seve 
ON Will, \CONCCSUe icici stores {Asya violations of law, detectives, appoint- 


liberally construed . . .6596, 6622 


on attachment proceeding . ........... 6728 
on garnishment proceeding .. ......... 6752 
of bill of exceptions, note.............-. 6969 
decision on, deemed excepted to........ 6966 
Ol PANGINGS; | NOTE mea ctelereietereelole srekain fajole «tare 6829 
when defendant sued by fictitious name 6621 
of process, power of courts............. 1790 
supreme court to allow liberal.......... 7011 
AMATI OLITIATION Prim tenia ae sib)? steleaie.« wales 8781, 8833 


to constitution, proposed, certification, 
Con. art. 23, secs. 1-3; 2193 


AMUSEMENTS 
certain, not permitted on Sunday.... 8128 
licensing—See Cities, Counties, Towns. 
ANIMALS 
See Estrays and Trespassing Animals. .50-73 
See Live Stock Board.........-..+++. 170-231 
See Horse Commissioners........... 2919-2935 
SGOMRADICSo og. ute stele iaem ere nieisareretneere 150-156 
appraisement and disposition of useless 8427 
bull must be kept on range... ........- 96 
DUET UCC Geer etecateae retest 96 
cruelty, to; penalty... 20... ..- 3146, 3427, 8388 
docking horses tail.......... 8423 
dead, removal, burial, cost ......... 106, 109 


leaving near town, etc... 107 
to another’s land........ 107 
failure, penalty .. 
infected hog, buried or burned.. 207 


diseased, bringing in, penalty....100, 177, 182 
to be killed, when.......... 101, 1937 
Selling) Wenality neta sie creas 102 
allowing at large, penalty.... 102 
MUSE, HHenASOLATEd: ciclye. cle eters cislers 103 

owner liable for damages...... 104 | 
infection atsdairiesi( 5... 6.) 1921 
dog, liability for injuries by.......... at AR ea 1S} 
injuries by, to be prevented...... 1400x138 
USesOr sin) Huntin Sse ea eee 2635 
ALIVIN GS ACTOSS: DLIGSESr ya.) ai. tts eters es 2842 
from range a misdemeanor. ... 90 
OxCmpts from «exeCULIOMmccr seers 6925 
1gShal Pepa letedsy ge¥eud Chica AGO Bano cen a 2615-2643 
hide, removing a misdemeanor, when.. 92 
highway, damaging, liability........... 3841 
injury by, owner liable, when.......... 8207 
inspection before slaughter.......... 191, 1990 
of sheep, dipping, etc........ 105, 180 
TE COPING Warren ree aye kaltsce re LOO 
VERRAN EARG DE: Choo CORB cata C "8085, 8289, 8290 
WEPSSGIST S25 SARS GUN. Caen ane ore emia Sak ca 180- 1383 
licensing, grazing, non resident....134- 138 
Mero nate COINS < OL Cerastacl acts as 3771-3774 
AAU Se DEN ALL Vas cre ae claire ee cn ene 8388 
TUPI SIM US CpLe Vents. «o> sivcicasnlea ane cle 91 
WOISONING DEN Aal Cys .ips ssisietay-nelovas e-cioislara seit 8387 
railway killing, posting notice......... 110 
PFETTES PNOLICC Om Foray tomas 110 


failure, penalty ... 111 


TAD TUL EV ieee vat balers eters 1238 

INSPECTIONS amen sere. eterno 183, 196 
tuberculinitestsi ums peice ek OO. LOY 

Salting On® Tan SO lAaceestecielcveerchave ste rersveesichete Seb, 


stud horse, jack, etc., at large, penalty.. 94 
exception 94 


tax JON eel OL DOUNtICS eeimeta cette ements - 485 


TCV Groans 


wild, bounties—See aunties SSO ONG . 435- 
ANNEXATION ; 
of county to county............ Joes Looo=13000mme 
effect on schools... 1845 
of territory to) COUNTY te crite eleret 1340-1346 
to cltyas. sce eet é 
ANNUITY 
re Usvahes(s MAR OPE ca. pert Oe ean GO. 6382 
When: Guests caterers ctr Siete aneerere ae «= 6395" 
ANSWER ; 
account, demanding items of....... 6598, 7204 
meed not be set out...... ate eee OOOO 
action fOr spAartivlonys 1M car erences taeae dette 7274 
against city,. claim, bakeries 
affirmative relief must be demanded... 6582 
allegation, what is a material..... vay sie (OGOCams 


allegations, certain, not denied under 
oath deemed admitted, (J. C. 7489), 
6594, 6611 
amendment, of course, on terms..6618, 6619 ~ 
Appearance rGenned . cic, oeleicleielsleteelsetoiewehe 7029 
assignment not to prejudice defense.. 6496 — 
contain, what must... .:...(J. C. 7452) 6575 
counterclaim, defined . aeieicustckem et 6575, 6576 
failure to eee UDis nena es co; ». 

(J. C. 7454) 6577 
when new party neces- 
SALTY. os Ameer wii 6580 
ceross-complaint against co-defendant.. 6581 — 


cross-demands compensated if equal... 6578 


defense against chattel mortgage...... 472 ; 
denial of corporate existence..... piers oh OCONEE 

on information and belief...... 6593 

general or ispecifics..a.. ek a0 3s 6.00. bam 
disclaimer, in action to quiet title, effect 7248 
GQeEMUrrer tor wan awsc etcetera rae 6586, 6587 
and demurrer at same time......... see 6579 
filed and served,. to bein. enitenteeniie sees) 0009, 
garnishment proceeding, in.... .... 6735-6741 
injunction, deemed an affidavit on...... 6692 


intervention, when and how made..... . 6518 = ; 


of joint debtor not served with sum- 


TMONIS elie siiwe ssecesnicers acento eee SOO 6877, 6878 
judgment upon failure to ...... Stebepereerete 


(J. C. 7474), 6844, 6845 


new matter not controverted, true...... 6606 
pleading over not a waiver............ 6571 
pleadings generally—See Pleadings. a 
several defenses allowed................ 6579 
stricken out, whensshamie- ecm eit . 6597 
fOr<cOntemp tase. oe see aan 
subscribed by party or attorney........ 6593 
Substitution: ofsparties.,ca cnn “6513, 6514 
supplemental ee. gupnit eee 6598 
NOUCVUAS WALVEL were clas Grn eee 6598 
time to, generally...... sistieacene nuevas serene OOo 
in ,cityCcourtes ace ae eters . Baie Se 
in municipal court..... ole etaverete) tL OO am 
in’ justice's sicourten. 1) eee . 7486 = 
may be extended...... 1. 3001954020 


in forcible entry, etc.. 


verification, Agee BO oS! Ais we ee 8593- -6 6595 


: ashen, 
when demurrer overruled...... 6623 


ney > ee i at Tay We. a 


: 
a 


ae eee eee 


APPEAL 


on dismissal... 
bill filed within thirty days.. 7048 
damages on appeal for delay........ 7012 
dismissal, note... 
affirms judgment, exception.. 7010 
for failure to send in papers.. 7009 


fee for filing in supreme court...... 2513 

imperfect amendment permitted..... 7011 

intoxicating liquor prosecutions. .3360, 3363 

judgment roll, what constitutes...... 6867 
for usurpation of office not 

SUV OG sin siars omisae 2423, 7007, 7371 

on agreed statement.......... 6896 

ony aroitrationsi. 2. <alesnit 6908 

jland registration judgment.......... 4930 


new action after reversal not on 


XAOS crate SU anes Aa) ctinitote se taste cuauvrelesersherre 6484 
notice and undertaking.......... 6996, 6997 
papers sent to appellate court........ 7008 

failure to send up, dismissal.. 7009 
parties, how designated ............ 6998 


probate cases, 
Con, art. 8, sec. 9, and note 6990 


practice applicable .......... 7558 

COSTS reo et chet estes ofavaen ole. caste aah 7875 

reversal, effect on acts of ex- 
CULO TAR heehee as teeie is enntens ote 7874 


prohibition to restrain justice of the 


THOT TOE 5 HenhomoscaS womans 7047, 7408 
record, sufficiency of, note............ 6994 
VIA TE COTISU LUDO San cepts titi epaleisie.« 6992 

as made in court below..6990, 6994 
assignments of error, note.... 6994 
rehbearing,, petition, fOKr. 6... 2. wns 1647, 7014 


remittitur in thirty days, exception... 7013 
TEVersals ESteEMtOMes (aoe saa e pinciets ease: 7012 
review, discretion of trial court, note 6994 
“ presumptions, note... ........ 6994 
reverse, affirm, or modify.... 6995 

sufficiency of evidence, notes, 
Con. art. 8; sec. 9 6994 

evidence justifying judgment, 
notes...... Con. art. 8, sec. 9 6994 

evidence not justifying judg- 

ment, notes, 

Con. art. 8, sec. 9, 6994 


rulings on evidence, note...... 6994 
harmless error, note......... 6994 
objections waived, note....... 6994 
second appeal, note........... 6994 
reviewed on, what may be............ 6994 
stay of execution, money judgment... 6998 
PICUSOM AEC Yoon le ye! fleece lelbieleyerels ase's 6999 
GCONVEVAUCEs: cg ueriteeslemale Wiel 7000 
SAIOLOL cECAIEYs ree eens « skoasendis siete 7001 
supreme court, power of........ . 1643, 6995 
time within six months...... See OOO 
title unchanged in consequence...... 6993 
undertaking, requisites ... ......... 6997 


need not be in one............ 7002 


[ene bo pre 
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Sec APPEAL—continued. Sec. 
SR es ninret ocastreileiseiaters 2634 from district court, civil procedure—con- 
Serer aretta ts 2635 cluded. 
undertaking, exception to sureties.... 7003 
from district court, civil procedure: justification of sureties........ 7003 
esecpon final judgments only, deposit ingen arn easne 7003 
Con. art. 8, sec. 9, and note 6990 | insufficient, proceeding ...... 7004 
adverse party, who is, note........... 6996 SLAY Colas OS) TO va a Se feo p rane ae 
amendment permitted, when.......... 7011 | UAE AL MeL eaas eet eco 3 seas 
ADD CAl WV HO CIMA Y caer emote tine ce ees 6993 from district court, criminal procedure: 
assignment of errors, note............ 6994 appeal yright/of.nicosjs ae. Con. art. 1, sec. 12 
bill of exceptions.................. 6965-6973. | either party may.............. 9205 
eosts when discretionary.............. 7041 | from final judgment, 


Con. art. 8, sec. 9, and note 9207 
by state does not stay judgment 9212 
by defendant, certificate of 


probable cause, stay........ 9213 
appear, fallurey to; efhects sseacas oe eee 9226 
argument, number of counsel........ 9227 
bailswon appeals crs. csieeh ste aces 9247, 9248, 9260 
defendant may appeal from what.... 9207 
presence of, not necessary.... 9228 
DygiOne (Of SSevier allie sycguieveic ieee 9217 
determined within ninety days from 
ROU SV COMIN Oar Bie. Bag Sa wec ames doce an coos 9225 
dismissal for irregularity ........... 9220 
MLOULCE yay or sco cceue ro ectvore ne Chere eae 9220 
defect must be material. .9222, 9365 
afirms judgment =. -0..-u0nesagaell 
errors not affecting substantial rights 
GiSTe Sar ded ewes ese tee ies oa OO OO oOD 
EXCEDELONG es DLO are severe corer etaletes ere 9189-9193 
heard, at first term, unless............ 9225 
within« sixty GaysSes > cso 9225 
judgment, errors not prejudicial...... 9231 
affirmed, reversed, etc...6995, 9233 
must be enforced...... 9236 
entered, transmission ........ 92387 
new trial, where had.......... 9234 
reversed, discharge, bail...... 9234 
NOLCCHy —SCLVACOm OLtoleter ciel stsestete ate 9210, 9211 
MUplication lo fae see eee 9211 
orders, intermediate reviewed........ 9232 
not appealable, note.......... 9207 
papers remitted to court below ...... 9237 
jurisdiction in district court.. 9238 
LECOLd, HOW: MAGS) UP. crereronercten inside wetotale 9059 
ClEr LOW LEAN SN bites saede - 9216 
SUlliciencyAOLy mOten ascii 9216 
sheriff to detain defendant, when.... 9214 
state may appeal from what.......... 9208 
suspension of execution of judgment.. 9215 
time, within two months.............. 9209 
title of ease not chanzZed acc. s.ccncee 9206 


transcript for impecunious defendant.. 1906 


from city court, civil procedure: 


same as appeals from justice’s courts 1717 
judgment, final, exception............ 1717 


from city court, criminal procedure: 


by defendant as from justice’s court.. 1717 
Pysestater OlmCluy, sSLOUNAG ces «1c leche 1717 


from municipal court: 


Samenas; trom), Justices! COUPE My aves 1756 


from justice’s court, civil procedure: 


to supreme court, note, Con. art. 8, sec. 9 


fNOTOMCILVan JUSTICES “COUP Gs «570 010 iaisit niece 631 
TOMOISULLC CaGOUNL vrais rsieisse ener) creicie arene 7514-7521 
eats ia tem b AAT WL Side: eiele.s cles s «sls stone nec 7514 
time runs from notice of judgment.... 7514 
notice filed and served.............06. 7514 
cause tried anew in district court.... 7515 


transmission of papers, compelled.... 7516 
benefit of objections made below...... 7516 


from justice’s court, criminal procedure. 
to supreme court..Con. art. 8, sec. 9, 
and note. 
FLONDECILY A JUSUICE’S COUR qaserrietevelelel« tal 
TAU tbe, (erp LSA Sab nau tOn ooo non 
how taken 
notice, undertaking 
Served: ANG efleGr:...1< cialsielheustsherors 
justice to transmit papers............ 
dismissal of appeal, grounds.......... 
order remitted .. 
dismissal of complaint, grounds........ 
witnesses required to give bonds...... 
plea in district court 
Hudgement, final, (ExXCeptiONista ade aisrata 
carried into effect......... 
disposition of fines imposed by district 
court . 


from juvenile court: 


by parent or guardian to supreme court 
district court procedure applicable.... 


from boards and officers: 


LUGeDATDOLS' DOAN sccerae i cieeriels leretneraciters 
the bank commissioner................ 
the county commissioners on organi- 

zation drainage district 
the 
the 


dentistryesboardian. enact ier 
industrial commission 

3078, 3087, 3088, 3090, 3091, 
insurance commissioner .......... 
trained nurses, registration of, etc 
optometry board 


the 
the 
the 


APPEARANCE 
civil actions: 


defendant appears when he answers, 
demurs, or gives notice............. 
after, defendant entitled to notice of 
subsequent proceedings ............. 
after, pleadings, etc., to be served upon 
defendant or attorney............... 
in person or by counsel...(J. C. 7438), 
waiver of findings by failure to appear 
of infant, etc., by guardian.6500, 7832, 
Wallin GnVyNet Cart LTV Gin icvictstes aere stent ove eo ticua tens 
or personal service necessary to per- 
Sonal audenient eNotes cca. cutece nie. 


criminal actions: 


of defendant on arraignment, 
NIOCCSSATYV wey aie us Gasmanere stespene 

on trial, when necessary..... 

on verdict, when necessary.. 

on judgment, when necessary 

in supreme court not neces- 

sary... 


when 
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APPEAL—concluded. Sec. 
from justice’s court, civil procedure— 
concluded. 
undertaking for COStS.. 22. nese mele 7517 
to stay execution.......... 7517-7519 
EWNOOWEN os 5 co ty Gobccnd (let 
deposit equivalent .......... 7518 
judgment, sureties .......... 7517 
new, defined, when........... 7004 
Cobchakstsely faawerborss GandoncosescaonoogT 7520 
failure to file new bond.... 7004 
COSUS ame atate LS OA OO 7042 
judgment against sureties. 7517 
CLO CE a jal are een erebiee siaiace jens 7521 
practice regulated by district court.. 7515 
amendment of pleadings..... 7515 
damages on appeal for delay........ 7520 
costs, who entitled to...............-.. 7040 
judgment final, exception............. 1668 


9460 
9460 


APPEARANCE—concluded. Sec. 
criminal actions—concluded. 
failure to appear, forfeiture......8863, 9267 
justice’s court .... 9464 
APPLICATION FOR LIQUOR PURCHASES 
See Intoxicating Liquors........... 3347, 3348 
APPOINTMENT 
to office—See Governor, Counties, Cities. 


purchasing, a misdemeanor...........++ 7930 
selling, a misdemeanor........-.-...... ye tekst! 
senator unlawfully influencing, penalty. 7947 
promises of, prohibited................+- 2390 
CEP CAXAMHOIA G dodo po oHOOOHCOGOOOU 2390 
APPORTIONMENT 
of proceeds of sale under lien.......... 3742 
of costs in sale under lien.............. 3742 
of state lands to various funds........ 5578 
Ok State SCHOOMMfUM Cm serie therein: 4518, 4565 
of county school fund.......... 1560-1562, 4565 
of water among legal users............- 3472 
of damages caused by dogs...........+.- 113 
APPRAISEMENT 
of decedent’s estate—See Probate Prac- 

[a ePIC cma Anes ot Abe coc GOS 7635-7638 
OL WALA S TES tate iaerters caresieratsrodeber tere selene tare 1834 
estate consisting of money need not be 

APDLAISEA Woes we acters hele clerarcelsresuer te lerteteye - 7636 
of estates, for inheritance tax...... 3187-3191 
ONYDAL CICLO Petraes hele aslo ctoteteloaeiaaterer tetera 1272 
of property condemned under eminent 

OMAN ACH mets erieteatrs este sil ersten 7340, 7341 
of condemned animals ...............+... 194 
of-useless animals... tac «sreisieveesisisicierstat 8427 
of homestead excess, on levy and sale 

UN ACTASKECULLONS sites oteicastereressitersterets 2862-2882 
of damages by trepassing animals....59, 64 

appraisers? feesac.aeeee. 70, 2539 
and disposal of state lands—See State 

ands S Seeder eh rors tensroueretetavetorel eater 5579-5583 

APPRENTICESHIP 
minor«childjmay be boundin..s-cete 260 
CONSENT. So cepasimaderel better ereene 260 
idlesorpvagrant) 5 Siam ste) feces 260 
consent of “parent, \Ctes nari eee 260, 263 
indenture,signingu a. occie sie cere ere 260 
duty of county commissioners.......... 261 
powers and duties of masters 

262, 264, 265, 269 
ill-treatment grounds of discharge...... 264 
duty and rights of apprentice..262, 264, 265 
when master may discharge............ 265 
death of master, removal, dissolution.... 266 
duty, ofsparentorvoticerancneaee eae 263 
foreign (contracts sonsenvice serene eee 267 
vicious parents, duty of district judge.. 268 
guardian, ec. ee 268 
masters to send tomschoolinec sas cee 269 

inmates of industrial school may be 

POUNG ak wrtisieereer ac Uecinre Mere eee 5372 
to barber! yi. ci. cet ue ee oe 360, 371, 373 

APPROPRIATIONS 
must be used for purpose designated.... 2487 
for uniform system of accounting...... 2486 
ARBITRATION 
who may submit question to ........... 6899 


what may be submitted to.............. 6899 
title to real property not to be submitted 6899 
of claim against estate of decedent.... 6944 

partitions or boundaries may be arbi- 
trated. ee ee eee ee DOCK OR eis OSOS) 
water right may be arbitrated.......... 6899 
submission must be in writing........ 6900 
entered as order of court.. 6901 


/ 
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ARBITRATION—concluded. 


Sec. 
submission revoked, only on consent... 6901 
as a matter of right 6901 
DOWeLTOLaATDILVATOTS: nmin mene rele e 6902, 6903 
power of arbitrators, majority may act, 
5846, 6904, 7211 


award must be in writing.............. 6905 
Ma Vase; COMPU Trig se clin che eee 6901 

RWWA TI, Vi CACOO iecerrctiarateisveiaVclave os) atrrerc 6906 

when modified or corrected...... 6907 

when judgment must be entered........ 6905 
not appealable.s......6.. 6908 


decision on motion to modify, subject to 


CHOOSE lg > comes Sos aoa 6 ROL Reon oee 6908 
damages when submission revoked..... 6909 
bribing arbitrator, a felony........ 7954, 7957 
arbitrator receiving bribe, felony...7955-7958 
by board of labor, duties, etc........ 3636-3643 
between employer and employe (sub. 5 

2) AX Uh Be cs Oe i Pe ORO 3076 
upon decision of bee inspector.......... 418 

ARBOR DAY 
MOP Al NOU AA Yr .iov. cisieres sree 2 ce sles ploeie x's 2896 
BOVErnors PLOClamMation ven: ase esac 2897 
ARCHAEOLOGICAL 
SODA LIONS a animbeto ue ate dteciers ine nan EIYT) oe ts sexo 5546 


collections deposited university museum 5546 


— ARCHITECT 


COMMA VC pI LOM ee Mer sie s syele one SelScare cad t sic male a ensoke 3722 
POSURLG DION Mis. cretnirossl tie ore reise Soe) asd abe Naw, 386 
of school house construction commission 4527 
ARCHITECTURE 
DO PIICA Tt LEE Mays eitis: oils Cisie: eters iavecicreeyst he « 278 
architect, without license to so notify 
those he deals with.......... 285 
penalty: for failure: <5... 00.1 285 
architecture, practicing defined........ 282 
board appointed by governor............ 275 
members, qualification and term.. 275 
oath of office organization........ 276 
METINOV DME ocuis alate teehee etn wes atl a Seokece Ks 278 
THECCTINES, ».AUOLUT eke clicta etevei. iiss ches 287 
RAY VERI SE CLOTS a) a us els w siptoamasiods. sale = over oe 8 278 
BOGS TOM WIT CAIUS 3 cite yeccesrals alstateteis tans teveliotal ae 278 
license, when granted without examina- 
ELON ar cake atotaieas aie esos bene e ec eeee 279 
TODDS TLE CONG COiteriaic tcc: c cleietsloieipietere 280 
XG 5 Naka hfO comet onoe 280 
ROVOCEAELOM Wales oo, 1 irretniernce eo arene 283 
Bvevenbe its RL SSE OCs OSI DIS 289 
penalty for delinquency.......... 289 
lien, restriction on non-licensed archi- 
HOE OG BOYES OE OEE aan CEC NON pS 286 
SG CESCLID GIOI erasiein cereta crass eas ow eatin oles 281 
PUCASUEECLD eDOMG erie a rieiree en reminrermeni wlefevhens 276 
unprofessional conduct defined.......... 282 
ARGUMENT 
GLACRHON, | UI Chy INCASE ae iy ere ssirie sia sfetone 6804 
in criminal cases....5.... 8975, 8976 
on appeal, criminal CaseS.......0262+++ 9227 


ARID LANDS 
Sas. Sikes IDA: AAG ino ono Goueno pod 5571-5681 
reclamation of, reservoirs, etc...... 5633-5649 

ARMORY BOARD, STATE 
created, a body corporate............-. 
members, powers and duties...........- 3881 
may borrow money and secure it by 

mortgage... 
borrowing power limited............-... 3883 
eminent domain, for sites............... 
military fund, how created and dis- 
bursed (0 226+. - esse ees chepudonansh.not 
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ARMORY BOARD, STATE—concluded. 
city councils may appropriate to assist 


Sec. 


CLCCTION cate leer tise sree seis 3885 
* may furnish water and 
electric, light. frees... 8885 
authorized to erect armory and arsenal 
on state capitol grounds.......... 3886, 3887 
ARMS 
required by law to be kept are exempt 
PLOIMIOLE CUTLON crevice hei celeste oor 6925 
LOT aT thaw ea Mece vkeenkeaee oavsioe lets sae ae Ree 3865 
Tight! towpeare yes occ. .« Con. art. 1, sec. 6 
foreigners shall not bear............ 2600-2602 
ARRAIGNMENT 
IHW ML MCOUTE: wcrerccgeaseistte scaloverc aloe nen ree 8860 
presence of defendant, when necessary, 
8861, 8862 
bail forfeited by non-appearance.. 8863, 9267 
warrant for absent defendant...... 8864, 8865 
Service, where we eres ae veces 8867 
HOUT ary ct cress Mo cve iso's wleks, Srakerets 8868, 8869 
Hall wenmeranll yaar ciacverkls cere eee ee 9243-9270 
defendant informed of rights........... 8871 
rights of, 


Con. art. 1, sec. 12; 8553-8556 


counsel assigned to defendant.......... 8871 
WOW DNAdC coho Sects claus oremicnenGes 8872, 8873 
LUNI LO) RANSWCED iesonle sereein piererste eaten 8874 
defendant may move to set aside, demur, 
OEMDLCAUG estetetsros sy retate obs eraesoke nooks cet nett 8874 
motion to set aside information or in- 
GICLMENT. aA! Seek oats ee te ee 8878-8883 
GEMULTS RAs se ecisrestte broke cemeteries 8887-8896 
DUS ta evecare oe lesteks sitel cuswhunie tous, Salaam 8898-8907 
time to prepare for trial after plea...... 8907 


ARREST 
civil: 
none except in case of absconding 
debtor, Con. art. 1, sec. 16; 
(J. C. 7462-7467), 6630 


member militia exempt, when........ 3871 
of absconding debtor, supplemental 
WLOCESAIN SSiaywas crass hi neretsscue eres eee 6956 
order for, from whom obtained....... 6631 
afidavit on; formof, Cte... onsets 6632 
UNG er takin CON sster-cayatstarers onsres eer saeco eco 6633 
order of, when made, form.......... 6634 
copies of affidavit and order to be de- 
livered to) defendant 2.0.2.2... 00...0200 6635 
OLAS NOW MERC CULE i cree, 0's excuse eronetaelel olen 6636 
bail or deposit for release............ 6637 
general provisions .. ............. 6637 


motion to vacate or release...6645-6655 


expense of keeping defendant, pay- 
DUAL GU SS Gee oe Mn RNOLD eu CLO 1508, 6664 

discharge from, motion, proceedings, 
6656-6663 
execution against the person....6913, 6916 

escape of defendant, liability of sheriff, 
: 1514, 6652 

for contempt—See Contempt. 

witness exempt from, when........... 7143 
damages . 7144, 7145 
discharge . . 7146 


criminal: 
aid, person arresting may summon, 

8004, 8591, 8694, 8717 

arrested person, where to be taken, 
8695, 8696 

to be taken before magis- 
trate ......7999, 8700, 8702, 8725 
may send for counsel....... 8738 

receipt given for money or 


property taken from .... 9414 
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ARREST—concluded. Sec. , ARSON—concluded. 
criminal—concluded. “night times defined...... ohifetairoravayole rancor 
arrested person, inhumanity to, a “burning defined bo sie Fo carla oa 82 4 
@Vimlez cme neice 8001, 8008, 8536 ownership of building.................. 8253 
weapons may be taken from, Gegrees Of ..ccececesessccreeeceeeceseece 82 
disposal Ss a cates 8724 punishment of .............-. ad aatedeteists ote 
authority must be shown, when. .8719-8743 ART 
under pretended, a crime... 8000 Injuring or destroying works of, penalty, 8406 
Daal meenerallyrrs, meister heirs 9243-9270 institute of—See Institute of Art....5300- 5317 
proceedings*one wan. toe ene 8697-8699 ARTILLERY 


bench warrant, bail in another county 9048 


Dy _constablesor Sherif. seciae ee 589 
DLV ATS WD CLS OMG reresatetare Crcnte rears citer cievet'« 8712 
CONAUCEOT a ret ct ors) ole erausiicteselel=encls eles vale 8715 
telegraph, on order of magistrate. 8728 

Orn telephone nia, 8728 
return of such warrant. 8729 
officer may direct...... 8730 
detention of prisoner... 8731 

defined, who may make... ci... c an. 8712 

GesreO LOL TOSULA lM Uiway.crecereleicrersteiieystaerers 8713 

examination after—See Examination, 

8737-8769 

for felony, made at any time........ 8718 

misdemeanor, made in daytime, 
UMICSSieoeaiaercistersreereve Sonu OOGODDDOC 8718 
dog fighting, cruelty, etc.......... 8419 

LOTCeOn WHEN, MAY, Der USCGEE chime clecetelstets 8721 

doors and windows may be 


broken in, when....8722, 8728, 8733 
habeas corpus proceedings, of defend- 


UES cay eels ale eiarsinreas auateretensveretate auotemmeaiey ak 2685 
how rae CRA as AD Aner cacti omiocio nce 8713 
and when, by officer. ..8712-8714 
magistrate, on verbal order of....8579, 8716 
militiamen exempt from, when....... 3871 
exception:/. aupiscn. 3871, 8579, 8716 
officer arresting must obey warrant.. 8726 
refusing to make, penalty..... 7988 
resistines;a/erime.prerssaeecdrerice » (927. 
police officers, authority........... 645, 649 
proceedings when offense triable in 
Other “COUN BYS Ve eereone weiabaiesrereraiere 8703-8707 
retaking after escape or rescue...8732-8733. 


warrant issued on information 
(J. C. 9420) 8688 


FON Ofte ete (J. C. 9421), 8689 

must specify what. acc scolar 8690 
by whom served and where, 

8691, 8692 

arrest. generally: cian. v2.6 8712-8731 
may be served in any part of 

the? staternin. crrtecieee 869 


officer may call for aid, 


8004, 8682, 8707 
without a warrant, when 


3359, 8688, 8727 
with and without ..648, 8714, 8715 
prisoner delivered .......... 8727 
under Dench), a ball cme ees SOG 


on bench, in another county. 9048 
ARREST OF JUDGMENT 


See Judgment.......... (J. C. 9448), 9035-9038 
ARSENAL 

SOVELNOL AINA yarnPLOViGG, TOT. sie. 27h sera 3863 

to be erected on capitol grounds. . .3886-3887 
ARSON 

agreement to commit is a conspiracy.... 8018 

burning property not subject to....8339, 8395 

destruction of insured property........ 8360 

(62190 1216 Rane IPERS OL ones ce MAG Orlarts 8248 

Con poltothayewero(sieGlano odor acoaacnoe Sei cotd $249 

‘Gnhabited building” defined..... aahaeen 8250 


organization of, in militia.......... - 3842— 
ASSAULT re 
Gib SlogerococoUCosGDbODbp do cpc Bonen is 
pattery: Gefinedy racists crerecenee tate aratoyanerchanatote 
jurisdiction in justice’s court...... Ranicuner: 
by officer under color of authority.... 
with intent to murder........ Somcadnino8 : 
with deadly weapon, penalty........... 8070 
intent to assault with weapon.......... 3 
and battery, cities to punish.......... 570x50 — 
DUNIShHIMMIen tease etal eee pterorcrey neue } 
battery, definition, penalty: . 8067, 8068, 8406 
with caustic chemicals, onan shsevente - 8069 — 
to commit rape, penalty........... aietevale 8047 
to commit crime against nature........ 8047 
mayhem or robbery, penalty. 8047 © 
assaults by convicts....8051, 8052 — 
felonious, not enumerated, penalty..... 8048 — 
by administering drugs............. 8050, 8105 
indecent assault’........ oajae’ a iee.8 ertcbererors . 8049 © 
limitation, civil action, one year........ 6470 | 
criminal action, two years.. 8670 | 
ASSAYERS os 
city may regulate business........ «+ 570X388 


fraud in assay or sample, penalty. .8348-8350 | 
ASSES 


jackat large. penal tyjraecsteticiers a ashen 

Séé- Animals=spa.cene cece eee 50-125 
ASSESSMENT INSURANCE COMPANIES . 

See Insurance Companies..... ooo oe LL T2=1180ie 
ASSESSMENTS : 

See Corporations ...........++. oeeeee - 900-919 

Seé-Taxationg:a. tcc sss ane eee 5866-5909 | 

special—See Cities ........... - 673-748 

school—See Public Schools....... ..-4505-4765 

for state insurance fund ..... OC IN 3123 
ASSESSOR 

See_ County Assessors a-ceineeneiee -5866- 5921 
ASSIGNMENT 


for benefit of assignee, void............ 
of thing in action not to prejudice de- 
~) Sfense,exceptione creme cere 6496, 6513, 6578 
of realty to be in writing......... 5811-5815 
of “mechanics lien,=action=.csmcoen aes a 
with intent to hinder or delay creditors, 
a misdemeanor 
of negotiable instruments 
for purpose; ofcaction,enote.... semen 
check does not assign funds............ 
ASSIGNMENT FOR BENEFIT OF 
CREDITORS 
insolvent debtor may make 
transfer to particular creditor..... 
preferencesstoacreditors: = eee eee 9 
wages, payment....296, 3684-3686 — 
. Officers, not allowed........ 296 — 
bond of assignee, approval, additional aes 
300, 309 
coo 124 


expense of, allowed... 


notice, by publicationl..ca.. se ene eS One 
hgptcWianennncocoscodosucnabeall, . Si) 
void, whens. se. cape ee ee ee 29 
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ASSIGNMENT FOR BENEFIT OF Sec. ATTACHMENT—concluded. Sec. 
: CREDITORS—concluded. JuUdeMEnt how Satis ile csercs sec thors icles 6720 
in writing, acknowledged, recorded..... 299 | unpaid balance, collection.... 6721 
Inventory made by debtor............... 298 when defendant obtains, pro- 
made by assignee.299, 307, 313, 315 COCdINES We tateteh chee: 6723, 6878 
want of, does not void........ 308 justices court, provisions applicable to. 7471 
additional property .......... 309 lessor’s; lien, to enforces ss eocetin « 3778-3784 
EItLOeVOstSANcaSSIGMGes sence sch cekrwoeed. 299 mortgaged personal property, on........ 476 
papers filed with district clerk.......... 299 motion to discharge, grounds...... 6724, 6726 
time within which claims filed...... 302, 310 AMGavits es wees OVoN 
= contesting claim of creditor............ 304 may defeat title of transfers under non- 
a HAKONE SD, OMODE MON. scjochiaraanireew ieee: as 304 negotiable document of title, when.. 5143 
4 Rial Levee (i= piece an Searing ne eae gaan 306, 307, 310 will not lie against goods for which ne- 
= failure to find creditor, procedure...... 306 | gotiable document of title issued, when 5148 
= assignee under supervision of court..... 306 officer to make and return inventory.... 6717 
4 time for disposal of property, extension. 306 receipt of a discharge....5.°. 6718 
3 reports to be filed....303, 306, 307, 313, 315 property levied upon, how........::.0... 6713 
e. extension of time to file........ 307 Release Oren, Slings news nak cee ease ele 6729 
: examination of debtor, order............ 308 DVS OUT Merete ie releter otal teiccartecietotets Cree 1501 
3 aaditional’ property,—reports.. o.<ce esc: os 309 sale of perishable property............. . 6718 
: payment of debts not due, rebate.... 310 when court will order sale...... 6719 
= deferring ‘clainmrs not led. 6. syo cece 310 undertaking required...... (J. C. 7469), 6707 
= general powers of assignee...... PER RSGING: seu will not lie when negotiable warehouse 
mlewoty Tread (CStatel.s., occas seein e cWiae 307, 311 receipt issued unless surrendered.... 6225 
LOM ICY (Ee ih peice ha es ANSE 311 what may be levied upon.............. 6712 
SDDIOVAL Sf) ri tay concer 311 writ, to whom directed, substance...... 6709 
sale of personal property................ 311 unlawful issuance by justice.... 8512 
LCMOVAL OL ASSISNEE 2 «oils via aie nd a nee Sila, ols May sissuesany saya.’ 2. scien 1794 
appointment of new assignee............ 312 when may issue...... (J. C. 7468), 6704 ~ 
bond, etc., of new assignee............. 313 may issue when debt not due.... 6706 
expense of, allowed. 06... .3.%ess5<s 1214 | several issued in order.......... 6711 
death of assignee, etc., appointment.... 313 | security given to prevent issuance 6709 
ASLO Ok LUNAS,  TEMOVEl ..olols a scss,cye es r¢ aces 313 | TClCASEn. ca. action 6725 
commissions allowed assignee........... 314 return) Of, stime fora... cates 6710 
power of judge in vacation............. 315 ATTEMPT 
loan, trust, and guaranty association GUS Silun. Gas ee OA tO ee Seen mane 8527 
may act as assignee.............. 1201, 1203 DENALLIGS ste eke Serge alc ana 8528 
for benefit of assignee, void............. 5816 to kill with poison, penalty............ 8045 
with intent to hinder or delay creditors, Dy Assault ona liye eae 8046 
: AmTAIS CCIM CAI OR an eile Kies othe ean oicee oreo 8006 | to commit rape, robbery, mayhem, crime 
_ ASSOCIATES—See Partnership. against nature, penalty............<- 8047 
= sued under common business name..... 6520 | conviction of, though evidence shows 
“3 liability of special partners........ 4351, 4357 KGET, COTTRELL eB we 8527 
joinder of parties on note, etc....... 6511, 6558 | failure of, but commission of other crime 8529 
; service of summons upon............... 6520 | indictments descriptions oe essere eae 8838 
‘ judgment, property bound.............. 6520 what agreements to commit crimes are 
ASSOCIATIONS irbesiloey lucy ana OR A CR Geeta Go ulc 8020 
: DeeuCOrporaclOle-. ie aisle olees cis o's ls Misiel< = 860-1271 to escape, assisting prisoners....... 7969-7971 
Bs building and loan—See Building and to rescue person in custody, penalty.... 7964 
i HGO AT PASSOGIALION escent oie. « osteie aris 1100-1109. | property in custody, penalty.... 7965 
. loan, trust, and guaranty—See es ee ATTORNEY 
: Great ote Guaranty, Associaton. 1200- 9 | resident, of foreign corporation........ 945 
¢ sued under common name...............- 6520 | Siinsnianeese ibe yen mee 1141 
E PICU AL AS | ASU ET aie cuss oie ele xe nee bia oaite 3114 | Saemat ornere inde Counsele< eee 316-349 
ASSURANCE FUND ATTORNEY, CITY 
: See Land Registration .............. 4999-5006 lOCE Orie teas fea onete rakie ola ape hawionstoiaty Bas 600 
: ATTACHMENT ; duties on appeals to district court..... 596 
3 ‘ action on defendant’s undertaking...... 6722 ATTORNEY, COUNTY 
affidavit, essential averments.......... 6706 SeeuCountyaAttorneyaen cites a eaeewee 1610-1612 
attorney may instruct sheriff...........- 6714 ATTORNEY, DISTRICT 
: on appeal, not continued unless bond Seo District: Attormmeyncccuee tes cen BT57-5772 
q BSE e atin air ele vient mie = eiole he ras Hee ms 7005 TET ET Pe 15 xin Lie anna ee eae 5773-5774 
citation to garnishees...........-.- 6716, 6733 ATTORNEY GENERAL 
construction liberal .........seeeeseeeee 6728 elected at general election.............. 2101 
debt, when not due.......-ssseeeeeeeeee 6705 Senha ils 8 OS eeeae tr dn tegen pene ano 5070 
defects may be cured.......-+.+++++e00- 6728 term, duties, etc., Con. art. 7, secs. 1-15 
defendant may have, when.........--- 6773 TBYOpANGI" ove Ck inl okt MOP eS Neo PEG oeee ee inc 5737 
exception to sureties, justification...... 6708 deputy, appointment . . ..........-.06- 5790 
garnishment—See Garnishment governor may direct, when............. 5682 
6713, 6715, 6730-6753 vacancy, appointment ................- 2105 
5 garnishee to give memorandum........ 6717 tie vote for, election by legislature ae 2107 
E issue, may any day......+-+-+++eseeees 1794 adviser, legal, of state engineer......... 3482 
2 Leet va Ce AOS) 5 0,04 551 of state road commission. 2861 


when may.....-. 
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ATTORNEY GENERAL—continued. 


Sec. 


adviser, legal, of insurance commissioner 1128 


of legislature ............ 
of state officers and 
DOALAS) geoc) semistas eatusnaes eine 
duties, general: 
assist county attorney, 
WOM 4. ae a cre eaters ney eteteliers eats 
to attend courts in state 
CAUSCSZ pepe icra areas eth 
to direct process after 
OKOEATNS OY a5 aoboaoo oondS 
account for and pay over 
aagne 4. 8 weconogenadens 
keep register of causes... 
supervise county attorneys 
and require reports .... 
purchase property sold on 
execution on state judg- 
TROT Gace eves ateealonelecetecotie.eloner= 
redeem property from prior 
lien when state has lien 
when necessary may sue 
to annul conveyances, 
CUC ree Masele siaietetiers ele aie (aue eres 
discharge duties as mem- 
DerlOf DOALA Swe srs ee eee 
to begin suit against cor- 


POLATIONS Bo. wie pvauvera) ccaetars 
bring action in name of 
state, when .. .....7354, 


bring action recover es- 
cheated property ..... ¥ 


under special acts: 

corrupt practices, appoint special 
counsel for prosecutions. .2397, 
ATIVESEL Sa Lema casts telerotaer tenets ceerctore 
dairy and: LOO. cenit sirens eco 
industrial commission. .3085, 3131, 
inheritance tax, allow debts for- 
ClSNi SLATES Meier stexcteusisiorer crore 
may extend date of pay- 
ment and abate interest 
foreign estates ......... 
foreign estates file state- 
mentawithi tie ote. crete eres 
initiative bill, prepare statement 
Lor welectionw yey cere em stutter 
insurance commissioner’s’ bond, 
AD PVOV EM we wetecercrtatetctetenere 
prosecute suits for...... 

intoxicating liquor, prohibition, 


3346- 


landirezistrationenpe mss sence aeieriaes 
public utility commission......... 


state armory board, prosecute con-, 


demnatronwton ieetemy ieee 
trust corporation suit to revoke 
franchise key sis. vrais. cuties es ee 
unfair competition and discrimina- 
TLOM A Mengrece otererCauwtobs nade ee ere 
WAINGEUDEralline Dancers omic 
building and loan association 

Sia) 02) | ne a OC teg ee oor 1107, 
insurance company, when... 
fraternal, when... 

loan and trust company, 
When iw: 


member of board of examiners......... 


industrial school... 5 


juvenile court com- 
TAS SLO Ne eens 


5736 


5736 


5736 


5736 


7356 


2400 
2397 
1955 
3157 


1126 
1133 


3376 
5002 


ATTORNEY GENERAL—concluded. Sec. — 
member of board of loan commissioners. 3800 
medical examiners. 4440 — 
state canvassers... 2247 

state road commis- 


SlON ee eee 2850 

school for deaf..... 2107 

opinions to be printed yearly............ 2500 
Fabides Ho) \yd NO) 00h og poop aoc oConn 5736 

report biennially to governor............ 5736 
aVNAN=6 5 Go HoDoDcGOOdNORD Ooo 20042 2500 


ATTORNEYS AND COUNSELORS 


admission’ to’ practice... 3... «a. cle 316, 322 
COaVAY Jone KeKebhas Ho coco sole OUNd > 
Qualificationsies-mrecrer ies 316, 318 
examinations ccievatsietts 317, 318 
waived for University of Utah 3 

STACUALCH en ehraieeieai ees 317 3 
rules, supreme court......... 319 ? 
OeRNtEG HogumoriooUDoaaddds0 600 321 : 
roll of those admitted........ 322 
52) ee ae E IRI OPO OOO Ot 2513 
of foreign attorneys.......... 3200 
license: Teguiredusntn ae nen eee 323 } 
practice without, contempt...... 323 
not required in justice’s courts... 323 4 
CORIMCATC 1S Tow mole toieicle iatrcreekereare 318 ; 
general dittles. aso. acca ements 324. 
anyone may employ to assist in liquor 7 
DIOSECUbIONM ca cuetoncvelebolsiclsls tarde Teherey Learnt 3374 

deceit or collusion, penalty .............. 325 

authority of, senerallysaeccmaditeteeiecteleerts 326 
must prove, when.......... Fo cat! ys 

change of, may be made at any time... 328 s 
PLOCCAULE! ene aererhas erates 328, 329 4 
notice to be given........ 329, 330) am 
substitution... .......e0.e eee 330 

death or suspension, notice............. 330 5 

removal or suspension .............. 331- 343 4 

grounds > .. .--seooe 
review on appeal 331 | 
proceedings . .333-343 
conviction of i 
crime)... wn.o0s SOCsien 
accusation . ...333-336 
order to appear. 336 — 
appearance ..... 337 
answer, etc. .339, 340 
plea,trialaee nee 341 
referencers ieee 342 
YOCRINAM 5 Gsésns 343 ’ 

lien for services rendered................ 346) 

disputed: bond | o08 aa tanee oe 348, 349m 

fee, in) saction) fornwages sneer 3687 

left to agreement of parties....346, 7035 
in action to release mortgage...... 4907 
in action to foreclose mortgage.7236, 7237 
in action to foreclose lien.......3750-3781 
in action to review justice’s judg- 
MOAEME. cesAte Gantcnoere helt sce ee 7416 
in action for divorce........... 2988, 3010 


in note, negotiability not affected... 4031 
in action on bond for public work.. 3755 
on appeal from industrial commis- 


SION. ite alot oe ee 3148 
action against, for losing library book.. 3703 
not) toract as sunety;s-wiltenur ae eeeneree 344 
sheriffs) etc, anot. tomacthas aes sea. ) O400mm 
refusing to pay over money, penalty.... 347 2 


bond . .348, 349 
party or attorney to sign summons. 
exempt from jury duty 


see 


PG ee pg ES ee A 


ATTORNEY GENERAL—concluded. Sec. 

5: pleadings signed by, or by party........ 6593 

A WeriNGation! DV" a.ceset< cose tes 6593 

service upon ....... 6609, 7029, 7030 

N communications to, privileged........... 7124 
= clerks, etc., communications to, privi- 

EFERS0 Sos: “ceri Pe ICCC GEOR ern oe 7124 

ATTORNEY IN FACT 
‘ husband or wife may act for other...... 2990 


power of attorney, execution, etc..4877, 4878 


AUCTION 

DIM CSULA VSS paaitreeraca stove ha eee ee De Mis elu 54 
Otetrespassine “animals: ..coses nk soe ece cee 65 
PI VAPASSI EM GG Ue eee echoes cei eake alu be Salt 
of corporate stock for assessment..... 911-914 
OTMCOUNT VE DLODELUY a ecine ocacait ooo aaen s 1400x35 
on foreclosure of mechanic’s lien........ 38742 

of lien of farmer, etc... 3773 


4 of lien of common carrier 3790 
= of chattel mortgage. ..479-481 
OL MOLriwawe aren canes esc 3498 
of sales of goods, when complete........ 5130 
each lot subject to separate sale 5130 
withdrawal of bid, and bid on 


behalf, Of SeMer” Hisicictaterds eecce 5130 
OI DLOPELLY: TOM TAKES oy 5) sce cress es clive 6018, 6033 
OLgStAteMlaNnds. snc speneiesc se cle nd'e's SlaPtlcaeere 5584 
OLnmease of State Jandsec pais sca css e0eyer 5601 
of perishable property on attachment.. 6718 


of property on execution............ 6928-6937 
of property on partition:............is0-+-. 7283 
z Or personalty, of Gecedent......4.6.<2>- 7686 
of real property of decedent, 
7691-7697, 7775, 7784 
OLA WALES LPLO PCL CY misiveleins wlserere era wilco 7834, 7838 
OLESTOLEMMDLOPELCYs qf iste slele ois = elo) olan enalere 9413 
AUDITOR 
state—See State Auditor............ 5715-5721 
county—See County Auditor........ 1545-1562 
GHB oepran wes a OS DOI OOY on One 600, 619, 620 
AUTHORITY—See Jurisdiction, Negotiable 
Instruments. 
to several exercised by majority........ 5846 
of attorneys and counselors............. 326 


inffactwetn ss score 4874, 4878, 5825 

a of agent to sign for principal.4874, 5811, 5825 
OfsInaAjOrity, OL EXCCULOLS.. sirisciais% clele ss 7716 
of. administrators: .2.0%)...7... 7716 

OLPATDILLALOLS Mis cleccts «07> 6904, 7211 

OLMRELOTES CS weiter isieaiarn ndete lors 7211 

unlawful arrest under color of.......... 8000 
assault by officer under color of........ 8003 

AUTOMOBILES 

cities may regulate speed.............. 570x38 
speeding on highways, etc.......-.-+++++ 8206 


See Motor Vehicles and Chauffeurs, 3970-3990 


AVENUES 
RENN RE LETC wipars cece a 610) ous der ora s4 >, whe akn, =e) 570x8, 673 
AGOTCA TION VO lige ie te ecele-o! elierenes0o coh oKere vette tee 2800, 5024 


no adverse possession against city, etc.. 6457 


BACTERIOLOGIST AND PATHOLOGIST 
See—State Bacteriologist and Patholo- 


GiGE. do ule obi go OOUCODoeORO BODO Deron 5744-5747 
BAGGAGE 
public utility commission make regu- 

TEES PS ED OS ane Chit WARN ROR ICDA MOTE (3) 4813 
railroads shall affix checks to.......... 1245 
failure to transport, damages........... 1241 
Winenmmaave DemDUe Off (CALS... cece one 1243 
lien on, for board or lodging............ 3772 


byecommon: Carrier: cso. 3789,3790 
Salepotmunder Wen! laws oy. s/.cie. aiess one . 3774 
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BAIL—See Arrest. Sec. 
Px Noa ge HIN Bows cpio picker oOu 8696-8702, 9243-9270 
on arrest, before magistrate........ 8696-8702 
AAMISSLON TOs enn AM sie ee hie as se eae eer 8243 
CONSISTS MIN wala ta -.yacureetee 9244 

what offenses not bailable............... 9245 
capital offense, who may take bail..... 9245 


when of right....Con. art. 1, secs. 8, 9; 9246 


discretionary” .cr.<nwsec ater 9245 9248 
MOTICE RS we hte etter 9249 

indorsement on warrant, etc........ 9250, 9251 
on arrest in another county, etc....8696-8699 
after commitment by magistrate. ...8755-8760 
what magistrate may take....9245, 9252, 9253 
TOLMELOLUNGELtAKINE:. ws. aati rae 9255 
qualifications of sureties’... 2)c- sn. ce tee 9256 
JUSHINCALION Of SULETICS nace cie ace 9257 
discharge of defendant on giving........ 9258 
INGREASOw OL” TEGUCLIONS s a.< temas Shite 9259 
admission to, pending examination..... 8742 


after commitment ...8757, 8758 


on appeal, who may admit to........... 9260: 
from. justice’s. courts... 4.454. 9456 
deposittinsteadd sonore s wasces eens 9261, 9262 
when applied on costs....2:.2... 9263: 
surrender, releases: si scleass seer 9266 
surrender of defendant by sureties...... 9264 
arrest, LOT) asaneas 9265 

forfeiture by failure to appear..... 8863, 9267 
in—justice:s Courts... semiae eee 9464 

action against bail... cna 9268 

deposit; dISpPOSalw. rch eee 9269: 

or insufficient, rearrest...... 9270 

of insane defendant, when exonerated... 9451 
discharge of, on dismissal of action.... 9462 
recommitment of defendant............. 9008 
bys tusitives fromuejustices)... + .se- sete 9268 
power of bail commissioners to take.... 650 


provisions applicable to justice’s courts 9464 
on civil arrest 6638 
on habeas corpus proceeding............ 
security to keep the peace.............. 8575 
bond form, vexecuvions sew cscs cesta 
commissioners, in cities, duties, etc...650-653 


BAILEE 

when guilty of embezzlement............ 8308 
BAILIFFS 

OL MSUPLEMIOMCOULTE ciate. titers iis cess pret Secours canton 1659 

sheriffs a@ctJas, when... cc, sci « sss) ere setiete 1521 
BAKING POWDER 

adulteration i Ofers cece eicere-« arise Seine ee enters 1932 


BALLOTS 
See—Elections, sub-title ‘“‘ballots’’. .2205-2237 
BANK COMMISSIONER AND EXAMINER 
See—Banking Department, State....971-1017 


BANKS AND BANKING DEPARTMENT, 
STATE 


articles of incorporation must be ap- 


DLOVCG Ares e aa taste elie ee Deri cist aieile ee 1017 
commissioner, appointment ............ 971 
’ bond and approval ..... 971 
BAlOi Veit cee stevie ae 971 
lie Dilltye were curate eee 972 
AUTOS igs serosa 975 
visit and examine 
every bank... 975 
building and 
loan ass’n .. 975 
loan, trust & 
guaranty 
ASSEN Cos, kepetens 975 
may administer oaths... 976 
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BANKS AND BANKING DEPART- Sec. 
= MENT, STATE—continued. 
‘commissioner may compel attendance 
witnesses.... 976 
production papers 976 
relation with nat’) bank 
examiner . 
approve purchase of 
stock in another bank 986 


may examine annual 
bankereport. Vata ssecsers 1002 

may require bank pay 
borrowed money ...... 1006 


may extend time of pay- 
ment, time certificates 1006 


may demand receiver .. 1007 
take possession .... 1007 
passes on reorganization 1009 
reports filed with........ 1009 
may call for spe- 
Cla Bean creer 1009 
to approve articles incor- 
POTATLON ere seer kt erens 1017 
appeal to state Bd. 
ID: eNaalaXsy ts! Ado onooue 1017 
pontica under building and loan ass’n 
aes chapter: 
; approve the articles ............ 1100 
- Statement filed with ...... veysbehel 1105 
eer tified sbpys vi. cease 1105 


examination and winding up.1107, 1108 


cooperative land mortgage bank: 
custodian treasurer’s bond 1032 


approve by laws..... 1035, 10386 
require it to repay bor- 
rowed money... en LObOs 


access to bond a a 1051 
loan, trust and guaranty company 
chapters: 
approve articles ...... 1200 
issue certificate to act as 
sole surety ..... 1202 


may cancel ..... 1202 

personal credit bank chapter: j 
approve by-laws .. ......+- 1064, 1066 
oy OTZaANiZation’.) 6 ices he LOGZ 
annual report filed with........ 1082 

same as under §§ 971- 

iste Ieiaocc Spares . 1061 
fee for examination............. 1064 


regulating small loans chapter: 
issue and revoke license....4380, 4381 
approve transfer place of busi- 


NESS ar Al ce esc ovceiercke at Hardee cetoneoterens 4382 
conduct investigations .. ...... 4383 - 
make rules and regulations for 

GONGUCE OTe DUSINESSiAy ministers 4389 

bank examiner, appointment, salary.. 973 
HOU ANdLAPPLOVal «caniascicwicn ucts 973 
SVT MOREY, ceprendsuksics oisiacce scares euacereer ere remente 973 
TUE OS aeraca bees saa erate os ollcrocusys cep tieie tel ese Oaeeete 973 

visit and examine every bank 975 

building and loan ass’n........ 975 

loan, trust and guaranty ass’n 975 

may administer oaths........ 976 


compel attendance of witnesses 976 
production papers. ... 976 


relation with national bank 
SRAMVMOLSisarsres pater nrokts cvatcveherers 977 

may examine annual bank re- 
POLE yen teeter Foods TOO aTS 1062 


take possession 
Saroilaceaaials (opaqeteyenel 00rd) 


when may 
bank-Secetmeayies 
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BANKS AND BANKING DEPART- __ § 


132 ie eae - 


7 


Reig 


a, f 


MENT, STATE—continued. x 
branch banks prohibited.............. 1005 


DENAlt Ya ce, teseratetaw tele vee cea ss 
commercial and savings banks, or- EB 
ganization os: eee ser orale 979 y 
assessment of stock..... hee Ou) - 


amendment not to affect : 
rights of creditors, ‘ete..... soto 


borrowing restricted . duleonw el OOGE 2 
cannot in aie on cer- 
tificate deposit . .... 1006 © 
must pay on demand commis- ae 
SIONere yrase et Leave eteteouetonerecn ome OOM 
capital SUOCK neues Welchoter svorstenerena ieeenetonerereee 
maximum and minimum...... 6 
affidavit of incorporators 50% 
DATA) esis wy » ererecsus fete antl wiekel ciate an 
minimum for deposits....... 2 
unpaid subscriptions, how en- 
NOP RG Meraams. Gon Cpt Biooeo 
reduction of capital if not 
Paldwes =. ap Smee ere acer 
impaired, receiver appointed. 1007 * 
certificates, time, must be 
paid at maturity..... ONOIned - 1006 = 
commercial banks defined............ 
deposits in two names....... 7 10205 
dividends: 7. t.e seh east 1004 
loans to officers, limitation.. 
BeCurltyee pe cetera s Pars 
to persons, corpora- 
tions, ete. 


deposits with bane not 

considered sence 

commercial department 

may purchase stock in another 
Dank "230 haar tase eater elas 

‘to be approved by bank com- 
MUSSIONET As abc ae ee eee 
overdrafts/cs: atte en 1006 
reserve of commercial bank.. 
Savings banker amecitats 

banks having both de- 
PATUMENCS 29s were sels é 

fund oe cls no toce nel OOS 

savings bank defined.......... 
stockholder’s liability 
department created ...... 5 
chietioiicer tis oc atarsharaeie 
applies, when money re- 

ceived on deposit... : 

when holding wut as bank.. 1012 | 

not applicable to national r F. 
banksh egress ioeea-trtse es ove sere LORS 
applicable to commercial and 
savings banks and banks 
Combining both see 1016 
applicable to cooperative 
banks for personal credit.. 1064 

deposits, receiving when insolvent, 
penalty . 
directors, eligibility..... See ae 1 tae 
terminations. om 
oathvot OMicey.en seers 1000 — 
board or committee thereof 
examine loans. ......... .- L00E Se 
proceedings spread on minute : 
bookie. S coecee --- 1001 

yearly examination of bcoks 

EB SKOOL n As iG een Ab odo mo. Lompoc 
declare dividends... ieee ee aLOOA 


rca 


‘ a 
BANKS AND BANKING DEPART- Sec, 
PARTMENT, STATE—concluded. 
GISSOMTIEION GA. csiare teteia ono eeres os Seg 1007 
dividend; show declared’ 005 ss... se = 1004 
examinations, which subject to...... 974 


by commissioner or examiner 975 
of loans, by directors or com- 


AMUUCLOC Se Siete sto snety ar cwtickenis tate cha 1001 
of books, records, loans....... 1002 

a report of examination to be 
is ALCOR ake. here meer ee otee Homes 1002 
what report shall contain.... 1003 
PENAlU Sie os wee 1003 
LOCSE TON Met. cc eines ands dice aleve ORT 
LESS LOM SXAMINATLONGeeles vo es 5 cielo Fe als 977 
foreign corporations must comply.... 995 
institutions subject to examinations.. 974 


minors may draw dividends or deposits 987 
money, shall not issue certificate or 


iN Sa ede Roald 


NOES TO) PASS AG. tite erties sets ea 1606 
mames, restrictions -as tow. soc. aca on 1022 
national bank converted to state bank 1013 

state bank, reorganize as.... 1014 


this chapter not applicable to. 1015 
examiner, relation of commis- 


sioner and examiner....... 977 

private or partnership banks prohib- 
Tit 216 ERS pee ra ih Sena icy aR ae Re 994 
receiver, grounds of application for.. 1007 
how Appointed ow. eG sess 1007 
ETO S ey ei seis heise ares ure, 1007 

pending hearing, commission- 
er may take possession.... 1007 
i receiving money on deposit, banking.. 1012 
: reorganization, when allowed......... 1008 

a reports, four annually to bank com- 
; - PI SSIOMEI: Syl isc eotieccs ce ete 1009 
a POLI a calow sciseeie eve aieve esa aaars piste sxe 1009 
§ verified and by whom........ 1009 
x published in newspaper....... 1009 
special on demand............ 1009 
failure; Mmenalbyan . Ciewirees asus 1010 
" of examinations to be filed.... 1002 
: reserve of commercial bank.......... 996 
4 Ol PSAVINES HAN betaine eeariets ee 997 
: banks having both............ 998 
3 PUT eee Cees Oe oa eee 1004 
F savings banks, borrowing by.........- 990 
7 when and how authorized.... 990 
; public funds not prohibited.. 990 
; issue certificates deposit...... 991 
7 general certificates.... 991 
special certificates.... 991 
S how discharged 991 
form and legality..... 1006 
withdrawal savings deposit... 992 

may prescribe time and condi- 
ALOV Su eetie Neils arotataerer cortisol east a eis 992 

loans restricted until demand 
PGES let o.oo nee PONG ace aero oo 992 
deposit with banks not loaned 993 

state bank reorganized as _ national 
VID Le sweeten lercte Stevel siete? Sficene weceisreus oie exe 1014 
Unauthorized banking... <6. 2e..2s00 1011 
GTR PS Dooon coo arden dos 07 1011 
OCTIA LCV aed cit ae) aieheleiele-alecere otsieue) sive 1011 


BANKS, COOPERATIVE LAND MORTGAGE 


c Gefined . . . eee eeeseeeees speek rcsianseey 7s ats 1021 
3 exclusive use “land’’ and ‘‘bank” or the 
words ‘‘mortgage’”’ and “bank’’........ 1022 


applications for loans........+++--++ e028 


GENERAL INDEX. 


1763 


BANKS, CO-OPERATIVE LAND MORT- Sec. 
GAGE—continued. 
articles incorporation, character and 


CONTENTS Mikae. sere ae mieverele ster ccccary sinters sine 1024 

auditing committee, how elected........ 1029 

powers and duties............ 1030 

suspend trustee or officers..... 1031 

eall stockholders’ meeting.... 1031 

bank or associations, who may organize 1023 

maininml seapltaly ye ota w.sroncacce ye eters 1023 

loan of capital and rate of interest 1023 

OMLCETS es osc tis s semwice tee 1025, 1026 
board of trustees, when and 

how elected... wich sere 1025 

Terms OLsOfmlC ewan: ca soli 1025 

VELCANCIOS a. wintie caiatalsietet 1025 

elect executive officers..... 1026 

elect loan committee....... 1026 

powers and duties.%... -). ac... 1027 

to cause audit...... 1027 


to submit statement 

and recommenda-= 

TLOM BAF ach etcimars siete ODN 
to enforce defaults.. 1027 
to administer affairs 1027 


suspended, when... se hood 

treasurer give bond....... 1032 
to be recorded on books 

OLVCOMPANYVA.ueycen cise 1032 


custody commissioner 
banking... 

may require additional 
DONG FG aGi cr once 1032 

who may not be surety 1032 


STOSSPLCARNINES: sacar 1058 
Givi d ends! va tre) conte ees 
by=laws; PLOVISIONSH are scissile erie 1085 


bank commissioner to approve 1035 ; 


to be filed with bank commis- 


BION CV) Po Few a lets eessleonle Sake ahem erate 1036 
bonds, limit to amount issued.......... 1047 
CNATACLCLE aa, acc wien avai ste eee eee 1051 
maximum interest rate.......... 1051 
tore: TELSIStECTEA.”.iehie.s. «setos walcrerate 1051 
tLANSLEL Worse is ioe etcrteneerteneae 1051 
secured by collateral deed of 
LT US Usd terre hs taateye eiehers evens aver axeiomrete 1052 
AMOUntLtO be ASSUCS.:- die aetiension 1052 
securities to be deposited with 
Statewineasurers sss. a/aeleters 1053 
redemption of bonds........:... 1054 
ROUGE MOM he peiVen ysis ciaees 1054 
when matured not presented for 
PAY INON Ge waiactersietereeces 1055 
CME GE Moe nic cmlorsiele Cie eae 1055 
received in payment of mortgage 
GE DUSTER woman wrerasvoii else <atae cca eerie 1056 


legal investment for institutions . 1057 
executors, ete. . 1057 
custodian funds 1057 


exempt from taxation, when.... 1057 
corporation and banking laws applicable 1034 
elections, manner of holding............ 1038 

determination of result.......... 1088 

stockholders’ meetings ...... 1037 


general powers make loans on first mort- 
gages on irrigated lands 1033 


Line; Of TOA. craven 1033 
value of property........ 1033 
ASSueHMONdSe seach ene OSS 
pledge securities ....... 1033 
loan committee approves all loans...... 1028 


1764 


BANKS CO-OPERATIVE LAND MORT- Sec. 
GAGE.—concluded. 


loans, repayment by instalments........ 10438 
COLINAS ure pemra stots ene ealehsl otete 1043 
penalty for failure..... 1043 

repayment of total in- 
debtedness...... 1044 


notice and ope 1044 


may call, reasons and 
conditions . ... 1046 
partial repayment if 
mortgaged premises 
depreciate. we vec. LOFT 
liability of Horrowen! 1048 
mortgages, form of mortgage, bond ana 
EUS tm CLC CC rnmretaatats. crete fetseiaitee 1039 
conditions prescribed...... 1040 
land to be appraised........ 1041 
examination of title, borrow- 
ld SOE WhO ON cio enole Ga ADU 1042 
purchaser of mortgaged land 
to assume mortgage...... 1045 
written agreement, time.... 1045 
foreclosure, when........... 1048 
may be paid with bonds.... 1056 
real estate, cannot acquire ........... 1059 
exception..... croeio-b~ JANES) 
must sell that Raseleb. aonario 1059 
Stockholders meetings) < aia eccssteewetesies 1037 
representation ...... + L087 
restrictions on Topresentae 
LOO ARS maa mono oot Oto o.0 Oo 1037 
ELECTIONS Ata eteteteleearsisierclelexe 1038 
BANKS, CO-OPERATIVE FOR PERSONAL 
CREDITS 
co-operative bank defined.........:.... 1060 
exclusive use to words ‘‘co-operative’”’ 
Zhael Cappolicy Gort iso uae oouD.0 COOGOLOtOCIOO 1062 
articles incorporation, who may organ- 
PZ Oie aire hows lecc/aloiel cus ete Gy cjersieyaloretoeraclenttatesoiors 1062 
bank commissioner to approve organiza- 
HA OYA pearktcnra ato ciskey ove arcuenehete bake sete roner Sfaveretetn ces 1062 
number of shares required to be sub- 
SOLVED EG cas oo taler ov occatersvey store uve ctoreter ater 1062 
TIVORITNE NO VIC geen cia cicteysitcccveters ts cle tekevch cases etecone 1062 
banking laws applicable................ 1064 
by-laws, what to prescribe .......... 1065 
bank commissioner to approve 1066 
Capital weno Limilticat...creeeicn trees 1072 
credit committee selected annual meet- 
hay opA a ooananacapa aii 
vacancies filled by di- 
VECLOLSE. ey ere eaten 1069 
approve - 1l0ans=. 4. «cr. 1070 
except to officers..... 1071 
form of applications... 1070 
no compensation...... 1076 
directors, board of, elected annual meet- 
TDS, Aye neteca srchd terse wrest 1068 
ODEN SOL OTlCG 7. seem e eee 1068 
tombe fileduhcrasoateae ae 1068 
AVE SLIME Savane cattaciseretaus ovien terete 1069 
SLENSLAlNPOWEISny paicuicltice er 1069 
general management......... 10€9 
admit and expel members 
1069, 1077 
FixX| OMIGEH SeebODS). ciate ssasclers lets 1069 
fix interest rate charged and 
allowed mcm. onmuces spseeiersitness 1069 
fill vacancies on board........ 1069 
on credit com- 
mittee... . . 1069 


BARBED WIRE 


GENERAL INDEX. 


BANKS, CO-OPERATIVE FOR PER- Sec. 
SONAL CREDITS—concluded. 

directors make recommenidation to 

members meetings..... vos LOO 

no compensationiy.m cua caemente 1076 

fix compensation of officers... 1076 

dissolution of corporation, when........ 1081 

manner of liquidation........... 1081 

dividends, when and how declared...... 1067 

how computed and distributed 1079 

fiscally Car oa seed eg ainie us sen Ole eo een 1067 

funds;) how! inv.cstedeim- cermin 1074 

guaranty fund, how created............ 1081 

DUTPOSES 2 ccc asateroeusccist star eletsiehocicranretereiete 1081 

investments; site willateneaearvensiteirerene 1074 

loans and, AnVeStMMeM Use terete sie ctatteveneneete 1074 

LRapn ssi eelersvGrjer mh Qamae como annocnoo 1074 

NON=IMEM DES ere ele syatatie eter 1074 

Tate: Of PINTEReS teats ele ev-renstene cesta 1074 

TFEPAY MENTO fans wee ease seem 1075 

fines’ for failurenes...-.leerm 1075 


“meetings of members annual and special 1067 


[S00 banana aeintomo cd qpiacto Onc aoc 1067 
DOWICIS tense. cletetsrotaraatercrtersie reieete 1067 
declare dividends ........... 1067 
member may be expelled.............. sion OFM 
PLOCCAUTEs pact oweteiste ois lofete sroaieaeuorevene renee 1077 
settlement with, basis........ asienties 1078 
minor, stock or deposits belonging to.. 1073 
officers, elected by directors............. 1069 
salary fixed by directors........ 1076 
makesreportcs ue eileen cheers 1082 
OPAINVA Viel BUEN TS oo onobodonoGoUAbSooG 1062 
report, annual, to bank commissioner... 1082 
penalty for delayeiay-caeeiniec ert . 1082 
special committee elected annual meet- 
ING Moc. s eters 1068. 
approve loans to offi- 
eers and directors.. 1071 
no compensation... . 1076 
Stock; no wlimit tosamourte etic 1072 
Par oValuerin cies sclecvesrecenuer eRe -- L072 
manner of subscribing........... 1072 
Davin e LOPw wees ences 1072 
belonging tolminor eno 1073 
stockholder, Wabilttyarofaerss secre teeter 1072 
BAR 
of action against city for damages by 
failure) to present claim..4. 2.\1.....616,mmsin 
when conviction or acquittal under city 
ordinanceynot, aebanc weber » 585 


conviction or acquittal acts as, 
8522, 8652, 8653, 8904, 8905 
being in contempt does not bar........ 8523 
if contempt punished, mitigation........ 8524 
once in jeopardy, etc., notes, 
Con. art. 1, sec. 12; 
when disehareeviss as cesratereeie 8983, 9038 
dismissal ae banweaases oooh s Giron 9350 
discharge is not...... .--8883, 8903, 89938 
demurrer allowed, when a bar -. 8893 
civil action does not bar criminal, vice 
VGLrSa ms Gave elation SOTO TORR OLS 5841, 7896 
findings under corrupt practices chap- 
ter, not bar criminal prosecution.... 2399 


8905 


prosecution for certain offenses in U. S. 


- 8093 
8618 


COULTS aabareserie 
conviction on impeachment not a bar.. 


negligent use of, penalty 


GENERAL INDEX. 


BARBERS Sec. 
board of examiners: 
eVeavions “Appointment. +. aie ccctisee aches 361 
number, term, qualifications.......... 361 
DONGurAndeoathiacentnt ccilcen ec etet et cle 362 
PVIACATICLO Sui ie cater he. Cratciendea ies sialic cher 362 
organization, officers, seal............ 363 
powers Uveraishienste hes evehateteicesierers.s] a cyecetereie 364 
WerlnodecYeport mill Gdinc«iaes «cieciotincas 865 
members may examine shops........ 360 
COMPCHSa CON Mas. dee teeter 365 
TEPOLERATNUMALIY: % wep on Mieectna Met Ga 366 
hodrexamina WoOnSs per ose acme vectors 367 
KE CDULOSISLOI etek eee hres elastooio haere 374 
Notices OLvexaminations 7... .00.cee le 367 
may revoke certificate of registration 375 
LIN SLALCIMON trek seen here c tome ae 375 
appealatoy the courts. .ccuceees sce 375 
miscellaneous: 
now engaged must register........ 360, 368 
persons having certain diseases cannot 
DC Mokena gting © crea een eran tors ev eeneuae etic sendons 360 
WHOIS AD PLENLICES care ce. sete mht mere cee 360 
must post rules and regulations...... 364 
tools, ete., unsanitary, public nuisance 364 
applicants examined, fee.............. 369 
GuUaliMmeatonsi ssw. Seas ce OOo. 
school or college defined.............. 370 
APPLEN TICES ve eerie wsi tos a rslernne hike acchayeleres sieves 371 
must file statement....... 372 
ecard furnished .-.ca5..:.. 373 
TENS Wales eles cer Acicw OLS 
violations a misdemeanor............ 376 
BARRATRY 
common, defined, punishment.......... 8008 
DPLrooLE TeUWITEG Gore wp do ne sieisios ore 8009 
CHAMPECELY, DOES 2 Gece eo cin ere acn MeO, arOLo: 
BASS 
TPO UTA WALL WeO mt Keys saa} 4.0)s siejeuataysts » 2627 
LirnsbeO Le CALCH teers, ccelslfs tetera testes. ssees vais, a sau 2627 
BASTARDY 
PONG LLOL APVWCATANCE. so om 1 acini sheleiePeis fo 381 
COWLIMUANICE verte nh Myers (e: cpotetulria Manor 383 
SNe Cre, Cloublelging Panos +3000 386 
failure to give, committed.... 387 
default in payment....... Sree oe ete 
PLOCEAULC Mee Aactim see rOSO 
soutol nye Verne) Brdo.c anos Bs OOo oo 392 
ehild, bond for support............0++..-- 386 
money appropriated for support 388 
CUSTOU arate see eitch bieirctect lasts sles 391 
legitimatized by parents marriage 393 
complaint, made to justice of peace.... 380 
contempt, when defendant guilty of.... 400 
eontinuance Of CASE. 6... ete wees 383 
defendant, bond for appearance........ 381 
continuance ....... 383 
competent witness.......... 384 
penalty if guilty.............: 886 
bond for support of child.... 386 
default, committed. 387 
PLOCEGUNCEN Lk mien eOOO, 
when guilty of contempt...... 390 
when entitled custody of child 391 
TCICASE: OL, wees tie ie sie imiele)s alee 395 
information to be filed........-..-..+-++ 382 
intermarriage of parents legitimatizes 
A RELIGL Ate. eh) OC oeua OCIS FEC LR eed, Oc, oc 393 
justice of peace, complaint made before 380 
issue “Warrant 29. wince ese we cman 380 
woman examined before........ 381 


bind defendant district court.... 381 
limitation period for prosecution 4 years 394 
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BASTARDY—concluded. Sec. 
mother competent witness.............. 384 
pay costs in case of acquittal... 386 
entitled custody -childic...cceccys 391 
MAY TElASe hauler werner 395 
witness, mother and defendant compe- 
TONG HOY is preva nnsed eieroia) eae toe meee ee 384 
BATTERY—See Assault. 
GONNA. (hive wih extelua teisie Son Re Te 8067 
PODAIGY 5 sie 5. siysjete cere bates te see nacy econ eee EE Tene 8068 
limitation of civil action, one year...... 6470 
jurisdiction in justice’s court............ 1794 
BEARER 
See Negotiable Instruments......... 4030-4235 
BEAR 
bounties for destruction of............ 435, 436 
BEAVER 2 
UinlawiLuletor Kl penaley a... sie siecterererente 2634 
BEAVER COUNTY 
boundaries . A Aietanaalrerey wy ahehoreretoas Giansh srolte eee 12938 
in fifth judicial district.:..Con. art. 8, sec. 16 
legislative members........ Con. art. 9, sec. 4 
BEES 
inspectors appointed when.............. 415 
term, oaths and bonds....... 416 
COMPeNSatloni ase. ci eruner eee 417 
ClURS Sis Lema ord mio SUA 6.3.0 418 
inspection, Arbitration’ cms ceteris 418 
destruction of foul brood's..-c1e soe 418 
EARS UDO ., mr cits telets) ccnieers sve cereus -sayer et akte Renamer 417 
removal Jof,+ certificdt@.7. «2 soos 419 
foul brood, notification of inspector.... 420 
disinfection tof “imSpeCtOr. ve ijustine 421 
penalty: for resisting inspection........ 422 
BEFOULING WATERS 
APAVISCOTIC AION se - Ps: i5.cic, sibnelens cuxts (stat era reyeretete 8184 


by sheep-washing in stream........... 8184 
by maintaining corrals, etc., near stream 8184 
by placing offal, etc., in stream....2736, 8189 


by maintaining nuisance near...... 2735-2740 

an infringement of others’ rights, notes 3450 

injunction to prevent, notes.,.......... 6688 
BEGGING 

when a misdemeanor, penalty.......... 8446 

CItICS PIMA aDUNIS Merete aisieto covenctene meeaeteratets 570x53 
BEEL 


on locomotive to be rung at crossings.. 1239 
failure to ring, penalty....1239, 8201 


BENCH WARRANT—See Warrant. 


CLETIEF MA VAISS WC roterotehite siete cletatennenet. 8864, 9045 
issued on application of prosecuting at- 
COLTCY co cm Ae aw niete onaleie. «aie legs fetetermee tote 8864, 9045 
fern. Of, after indictments... ascent 8824 
ONnearralenImMenty . weenie 8865 
ALlLersCOMVACTION. «sy )cnsa-weierestne 9046 
MITE CUONSHcmenac Meristeielccciavters einecieha serene 8866 
how served, and where............ 8867, 9047 
for absent GdefenGamty...\sc.cc oie ste, carer 8870 
ballatterm arregbey coc wise city © steteie aetaeene 8868 
BENEFICIARY 
joinder of, as plaintiff unnecessary...... 6495 
BEQUEST ¥ 
Seema VVallll Sicteretecstens wratevave oke.otoie, cin) st atavare eas oes 6311-6403 


BERRIES AND SMALL FRUITS 
sold by weight or specified containers... 6301 


See Weights and Measures........ 6300, 6301 
BET 

OmeeeleGtion: UMla wills cr cis, + «sua silence teen 2388 
BICYCLE 

regulating use in cities............ 570x29, x73 
BILL OF COSTS 

SCOM@OStSin a cieel by-crastetelstodteysreustessten. mre 7035-7054 


~S 


“t 


death certificate, issued before burial.. 5043 
J LOTMA MeO fan. etn see 5043 
signed by physician... 5045 
of stillborn children.. 5044 
death occurring with- 
out doctor’s services 5046 
penalty for altering.. 5059 
burial permits: 
no burial or removal without certifi- 


CALE Tots tlic! aeisvers: isle oscletensials ieee es iatentanee 5043 
issued by local registrar.............. 5043 
if burial in registration district...... 5048 

registrar, state: 
WHOLIS A AUtiCS VOL, . < <ic.o.teeie iin aie acer 5040 
clerical assistance, compensation.... 5040 
must furnish copies of record........ 5058 
TE OSMO Lae tie usieustcucisoret on cicleerartroieieremer 5058 
HineulerrCUtLOS:. sii imce.< cotbe eo Metre oes 5060 
report violations to prosecuting attor- | 

HAE Vinee a a bieeieis fs jie! isiletslasersuriel efauereeP ete eee 5060 

registrars, local: | 
how appointed, term, must qualify.... 5042 | 
must accept and name deputy........ 5042 | 
FEMOVALtOr MWeSleCts aac os pony ene 5042 
must register physicians, etc......... 5054 
report physicians, ete., to state...... 5054 
BURT Rem Cubes Of.stcsecaweelae scenes nae 5056 
when death is from infectious disease 5056 
COMMOCUSATLOMMs Olam. susie erence tone OUT 
penalty for failure of/ duty........... 5069 
Baise TeamCUINULOS emai on cog ts a. oce ass aie cha tone, 5060 

register of physicians, midwives, and | 

undertakers: | 

REDE DY MLOGAL TEPISLTAT i oe hile cient 5054 
physician, etc., must register......... 5054 

sexton: 

BeQUbieS OLA mist os sere ai ere 5049 

undertaker: 
duties Ofer enn ener ia nt ne eee 5047 | 

penalties: 
fOReVIOlALin gs slaiwisnsysclecien ee ea ene 5059 


AP: Ean on Ea eee Wey Oe Sees, Pega . 
, eM es [6B P es | igre ol oe * oat 
Oe et OE a ea ee . 
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BILL OF EXCEPTIONS—See Exceptions Sec. BLACKLISTING Sec 
Civil PYOCEAUTC © os oe ce nese rca ones 6965-6973 prohibited, punishment, IA 
enimninal sproceauLes, e-s slave cute renee 9189-91938 Con. art. 12, sec. 19; art 16, sec. 4; 3680, 3681 
BILL OF EXCHANGE BLACKMAiL . ; 
See Negotable Instruments.......... 4030-4235 See Extortion... . ..........5+-+0 8320-8327 
DLE MOL DALI CUIATS .%5) cl) ecsts ores ns letereaeele 6598, 7204 | BLANKS—See Forms. 4 
BILL OF’ PARTICULARS............ 6598-7204 justice must not issue process without 
ill bheyeeetbreeA uni Bat SA Go Uso OKs omUbSOUOnOS 7539+ 
BILLS OF SALE : 
when eis mortgages 478 | to be furnished clerk for state mental 
Conditional Sales nNot@nsecen oe meniece 487 hospital DUSINESS © «ees e eee eee eee Sau8 : 
tor rail waysie eee oeies 487, 1260 filling in notes,: et@.. cee. eee oe em 4043. 
OUESALCTOL. CSELAY,Sicsruuisietera ster eee set ohne avayens) ah ere 54 BLIND, COMMISSION FOR ADULT 
of trespassing animals.......... 65 Commission: ‘Created scree ere ener 425. 
ONECKECUCIONN sc temnceste te cists ier 6938 term, oaths and bond...... 425 
BIRDS deemed a corporation...... 426. 
destruction of certain, bounty........ 460-463 DOWEFS «+ se sees 426, 428, 429 
protection of certain—See Fish and | Iney_ adopt nto iia 428. 
(CTE. cect Moos eon ones are 2637 compensation and expenses 427 
bee TCDORE roe cise tier porate: BAe CN) 
eS ee See adult: blindedetinediy.cmrasicriritaranel kore. 430° 
ROCTSEPAL LOM Ollie te ere ¢ ele otpareltc sii oars ante ote 5039 1 intent aaa ae ee 429 
MUCHATE eC VOls W.HWOMs aerecerel- floc tlacetene 5039 indasttial taining: cece 429 
districts, how constituted....... 5041 Lompomnny fauonon: Pome es 429: 
blanks =furnished! soccer. eer 5055 Sronleshopet ean eee 429 
cities to provide for registration....... 570x67 | aporopriation GN a tuted aka 431 
Dinths, reristration (Of; lcs! sie exceiis <1-e reeks « 5050 Pp SO ee Be aoe reese ae aa 
certificate, by physician, etc..... 5051 | BLIND, SCHOOL FOR 
contents ... ....... 5052 located at Ogden, incorporated.......... 5319 
when given name not NOMA oho Some OodhoooooUetost soma oS og 5320 
Stated Hye eee ODS co-ordinate with school for deaf and 
of stillborn child..... 5044 cumb S Latics Tonle seattanalouieu dtestone tokens a eustenetens soy aaa 5321 
penalty for altering... 5059 ODICCTS ee.) ay whe a caler oes Bie eels pl wilehn lao asta at riseoneee 5322 


laws governing, same as deaf and dumb 5323 


appropriations, drawing ses eens 5210- 
TEPOLUSitcr seeupin \sste tanner ee aes: 5211, 5212 
contracts for supplies, etc........... 5207-5209 
officers, etc., not to be inter- 
OSUCM 5 7 ae san colsletone Otome sie 5206 
fees and proceeds of sales to be paid to 
state: treasuremoee zee cme cere 5213 


verified report filed with state auditor 5213 
BOARDS AND COMMISSIONS 

See Index to Constitution, p. 92. 
SOfvaccountanc yess te Eee eres erie aie 


of agricultural college trustees....5204, 5233 
OTLaAvCHILCCUULC yw ime ee ett eee 275, 286 
Of VATIMOLY; StAte aries eee si eeereee ale 3880-3885 
of barbers examiners aren emcees 361- 376 
of ‘blind adultes iie care sepectoietsenerare 425- 431 


of corrections—See State Prison... .5435-5507 
of county canvassers—See Elections, 


2238-2247 
of county commissioners—See Counties, 

1370-14385. 
Of* GCLrOD (DEStS csicikrs terete stereesinenerels 1888-1911 
of deaf and dumb school trustees.5324-5329 
Of airy and) 100d sence crea eerie 1917-1920 
of dental examiners—See Dentists. .2015-2037 
of drainage district supervisors... .2040-2073 


of education—See Public Schools, 
' 4599-4640, 4660-4748 
of equalization—See Taxation......5974-5991 
Gity especial a taxcsga. ee. 683 
of examination—See Public Schools.4660-4765 
of examiners—See Examiners, State, 


2465-2501 

for smineMbossee eee pads CAs 

of health—See Health...........0.s. 2705-2728 
of horse commissioners—See Horse 

Commissioners j=) se sore Ab nee 2A} 

of industrial commission.....:..... - 3061-3065 


of industrial school trustees.... 
of irrigation district directors,.....3501-3555 _ 


+45368"5379 a 


BOARDS AND COMMISSIONERS— Sec. 
concluded. 
OLSINSANILY a5. At gate ee cto aHeLere eeavore tasters 5385 
GMAUV CNG COURT ac frstcentis eSie cies ects 1814-1832 
of labor—See Labor..............+- 3634-3645 
of land commissioners—See State Lands, 
5571-5681 
Of Drary, State ccc seuceces oie eee 8699-3709 
OLA vie UStOCk DOATH. « cine eeitee cies arose 170- 280 
of loan commissioners..............- 3800-3812 
of medical examiners—See Physicians, 
4440-4454 
OL MULSE*EXAMINETSS, Jie eiace nas sisie sans 4285-4300 
RO DUOMLEG DY Serra te cas estate ieee a niaeee atianenate 4315-4327 
OLE PALCONS oes pe create wiloveia tem aleve 4330-4337 
of park commissioners......761-768, 4341-4346 
of public works—See Cities............ 749 
ORM WALI AC Ys veoh auicmleh seven ro cerecc a nicsemiere 4409-4422 
of publicity and development........ 4501-4503 
DEMDUDILC “Wt CLES Ser. ea sceceraietetn tree ie 4775-4847 
of regents—See University.......... 5520-5545 
OESTOAGS, SEALE seve setels ate alasercin «mceleteraiers 2850-2859 
of school house construction........... 4527 


of state canvassers—See Elections, 2247-2249 
of supplies—See Examiners, Board of, 


2488-2501 
of teachers’ retirement association...... 4750 
DiSLOX GOOLE. .ccmhin oceia tiie Sa eater cals ye. ATO 
of town trustees—See Towns........ 783- 791 
of veterinarian examiners........... 6185-6198 


BOARDING HOUSE 


notice in, to influence voters, forbidden 2340 

Keeper weno pitest psaehe sie mek ae 3772 

coercing employes to board at, penalty 8513 
BODY 


dead, stealing, punishment........ 8124, 8125 
of convict or indigent, to science, 
BOILER 5558-5561 
inspection, cities may provide for....570x60 
mismanagement of, penalty........ 8173, 8174 
BONDS 
official: 
POM AEO *WALOI. ieicldiesteps es. oth inte asi sne see 4266 
CUSTOGIDI SOLS speck serveteheae ooricve onele vinvay er 4727s ope 4267 
exercising office without giving, a 
(O18 hte 5, coe ob OB AD Ono teo OOO Coa maD To 7923 
SECUNIEVE COL WHOM ere wis a acs sistas etsiclcratetavane 4268 
who may maintain action on.......... 4269 
BUWICCESSIVE ACLLONG OM cteorateves ions leie 2 .c18) «nid 4270 
cover duties required by new law.... 4271 
defects do not avoid, when.......... 4271 
of state officers—see title of the office. 
of county officers....... Pisisroteel slenthseesile, ¢ 1466 
OL) PECCINCE eOLICELS a ane. lateie cs te eh 7) bine ox 1466 
OME CLEV AIO TL GCOLS steretsinssegeient terete 570x84, 603-605 
OL MEONT I COLI COIS s foncters covetelencel sto, sores) 3s cece 784 
OL COUNTY SCHOO] OMICEr Sir: cree) e ae sate 4600 
GHNGLUY SS CIIG Ol OMCOLS mane ay. syetalerton- 4670, 4679 
OLPeacdjutrant- LOMETAl yg siclastyretsyere’s a/ersia ete 383 
ASSISCATL ta sacwieer aa mee titi OOOO 
Ci Clivaesealete iene as sects nist Rte 6288 
of commanding officer, when.......... 8863 
of corporate suretyship........... 1208-1216 
OL TEOUTE SteENOSTADNEY. wa ocds + seers 1805 
of drainage district supervisors...... 2046 
of fish and game commissioner...... 2620 
AEDUULYic a) c. Yacansien SOLU 
of fraternal insurance organizers.... 3109 
of industrial commissioners and depu- 
PRESS: heeds Sc a eoBo DOOOD HO URDIOT PO Onto 3064 
of irrigation district directors........ 3506 
of live stock board members...... Seroure Merl) 


loan and trust company as surety.... 1201 


L INDEX. 


| 


BONDS—continued. Sec. 
official—concluded. 

Cre MOU AP TOI OMOAS borane ERO On 4251 

of optometry board treasurer.......... 4324 

of public. funds: custodian: ssa cmecns 4500 

of public utility commissioners........ 4777 


of state treasurer as custodian insur- 

ance fund... 
Oleiwater | COMMISSIOMEera ws oy cryin eae 8432 
of deputy sup’t weights and measures 6279 


generally: 
onwappeal,, district court. 2c nes. wr 6996-7007 
CAUYRCOUNEN barra neteleis) toot cLataVenee esp atete 1717 
municipal court sb syaretererehoeidets 1756 
justice’s’ court =. 5.) se tL GauDLg 
bail bond—See Bail............... $243-9270 
collection agency file with secretary 
SUL Um eee vajerens Metin ers sore ele: wr sve 830 
contracts for building must be secured 
ND Sa comets teners foey opis wats colar e a ote selene hvels er eaters 3759 


civil proceedings, in various—see the 
title of the proceeding. 
of executors and administrators. .7616-7626 
OLVPUATOLANS) ecu cero ers 7802, 7808, 7806 
LOMRESP NE EPCA CC ay. sis. nero ete oe wares 8575-8582 
on suspension Industrial Commissions’ 
OPCS DY GOULtS  <icje's ae a acsete fos ohe a chevorstete 3090 
jurisdiction of city court, in actions on 1710 
public and municipal corporations 
must require bonds from contractors 
for Publi SwOrkK aiaee cet sels soe ae le 3753 
qualifications of sureties............. No eS 
corporations as sureties....... 1210 
vendor strading Stamps. cntissieseeieeten 6160 
sureties... 


witnesses may be required to give, 
-8761-8766 
deposition, when unable to give 
LSYOVAVO lec A ARA SAG Oreo Ott 8765, 8767 


state, county, etc.: 

not to lend credit........ Con. art. 6, sec. 31 
Timi OLA pccpera stat cece Con. art. 14, secs. 1-7 

for floating indebtedness on admission 
OE UKs a ALoUcotiaed TOO OOn Gord OL 2665, 2666 
state, provision for payment...... 3800-3805 
county, limitation on issuance....... 1364 

not to lend credit, 

Con: ‘art. 6; seciasu 
debt limit—Con. art. 14, secs. 1-7 

to fund indebtedness to June 
A PASO G uatren furerreiensicielat steleters 1410-1413 
on contracting indebtedness. 1414 


COUNEY MHOSDECHIS = Syl ie efeieietencichevmeastotay ene 2780 
CITY. DOWRY TS CTC irs pean vais wie tele 570x6, 570x7 
not to lend credit—Con. art. 6, sec. 31 
debt Wim tives. Con. art. 14, secs. 1-7 
LOPMWAVINE OUCH <pererene 678, 679, 681, 690 
for water, light, Sewer........ 792-794 
school—See Public Schools, sub-head 
“bonds’’. 
limitation . ORR Reee SPC a.5)< 4590 
school, county district of first class, 
4627-4638 
(VAL om El Gal R eu Orca nao Oss 4708-4719 
in certain cases........... 4591-4596 
GETEGA TLIO Olie.iteip cis. sie eres era ake poke ety 466-469 
AMAIA GE ROISULICT a. aries eivin ecitste te ohenbiore 2071-2073 
AEBUS ALL OME CIS ULLCLS «21s, sin 7s o,eue ol elersvere 3515-3517 
state may invest redemption fund in 3809 
sinking funds may be invested in..... 5200 
yvoid when usurious interest charged, 
3324, 3329 


es 
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BONDS—concluded. Sec. BOUNTY FUND, STAT E—concluded. Sec. by 
of land mortgage bank: for sihapaty abe of grasshoppers and i 
SCOMNCCULONS oo ce wey eiate ote niet eete relat oretete 1017-1057 to be provided for by counties........ 450 4 
BOOK MAKING MAXIM UMITAMOUNC. eer cra ert ereiets 451 et 
onneds Henalty. fo tt sen eee 8161 lidw <obtained its eae wee $2 
BOOKS—See Records. | OF 0 Ks Gormmmcieyo ocean olioh testo Oud ones 453, ee 
sity officer to give to successor...... 607 Oe eee a ae re ea pee ph ie 

: attemptin eceit,, penalty. ve comers j 
at ee Ot Sa puieneas 7934 paid ao aoe and pes eto Ole 458 + 
in state library—See Libraries...... 3699-3709 recen ing yegeur 33 
of state to be marked.............: 3706, 5697 DOW OTS), ROUGS eae tans pean eee 153 ae 
: : Eres report to county clerk semi-monthly.. 454 2s 
inspection by state le siendNeveuetate tet aie ae for destruction offanimals andibinds: ‘| 
Fey omoses to, weepos <-4 ces. mean |. CORN Se Dene ee a 
ROX tret OLESCHOOLS Haare co mciene rk tcieiaie cir 4555, 4695 pine pevappointed Sat setieda i SS 
Keptaby, Vaniouscoficers——Ssee) the title fe mma | \\) | ue satiation > 0itist sy trumnit=sqtt'an inet ean J 
iar attics: : ads uerupsaeeed aie suavevecsretere ee a 
‘ state lia malt Sack ates eerie ¥ 
of corporations, HOw eKkeD teccccse creer 875, 876 BOX ELDER COUNTY ~ 
inspection . . 1 sss eee eee 876, 8372 DOUNAATIESS 2% eidce= chovchotetareatetel ater oie Peleuetaene 1294 ; 
GUE pie Ons aa aa FO ASKS 1599 in first judicial district....Con. art. 8, sec. 16 
of state officers, uniform system...... 2486 pee AGM D OPS West s OTS ahi eee 
inspection demanded by party to suit, 
6595, 6598, 7108, 7204 etc., kept by poundkeeper............... 50: 
public, larceny or mutilation, penalty... 7976 state estray brand..... BeSue ott es Sia 69 
falsifeationtscte. ae eeehay ae dee ee aoa ar ee 
i iS altering or placin n another’s animal. 
EEE A EN hh of liquors, etc., description to be filed... 8451 
BOUNDARIES unlawful use ....... 8452-8455 ; 
of state described.......... Con. art. 2, sec. 1 misbranding foods, etc., penalty... .1925-1929 j 
of counties—see name of county. .1293-1321 name of maker on vinegar.............. 1952 3 
change of..Con. art. 11, sec. 3; 1335 on butter............... , 1963 4 
dispute, settlement ............. 1322 trade mark, etc., unlawful use...... 8472-8476 z 
crime committed near, jurisdic- branding cans; bottles; ete... 6150-6156 ¢ 
tions Wee we Sek rt come ene rte 8648 See Trade Marks ; 
OME SCHOO MGISLLICtS. es aa ctarieasl ele iecie eae 4599 closed packages of fruit to be branded 8458 : 
MAVAboMaAlbitrated nina ae tee ee 6899 lintawtuleto, <Maisbran descent 8459 i 
SXLENSION ahr ee eee eee 770, 791 inspector may enter premises........... 8460 
FESLLICLIONM ota ea Dato POMALCYs ns Galecia alermcie ote seyohetehegeletetel (ee etetatiete 8461 | 
MaNeto her filediaacac saeesaee 547 See Marks and Brands ; 
he COPING Th ws oenet cian seceee oO ostO 782 BREACH OF THE PEACE—See Peace 
OfMSCHOOLECISETICTS trae come ate s eersrateeraiteae 4599 BREAD 
questions of, not within justice’s juris- SOId DY Wielentirre.-ete vec ckereRapciel crekoue er otare tener 6299 
CEG HOME Mets ete RVs eee le sche chide eine ae 1791 * label to show weight and name of maker 6299 
to real property fixed by long use, note 6456 BREWERIES : 
of mining claim, marking, note....3891, 3893 Cities! Mayr eReSUlavely ra elcteca laisse 570x38 
offense committed near county boundary 8648 BRIBE 
no adverse possession as against city, Ge fim Cae Ae ay erertotness oc retebes pe eee: sams Re eee 7893 
CLOWNING on cise eae a clover cine Gham ee ne eRe 6457 corruption of executive officers..... 7925-7932 
of legislative officers. ...7940-7947 
Boo My FUND, STATE corruption of judicial officers........ 7954-7961 
se “ee of certain wild animals: offering or giving to telegraph or tele- 
und created...........se eee ee eee eee 435 SANGIN CLINE) coodsookdncdcsmeoceuas 8434 
EXPCNSeS paid, Obs Of, ae ne cme 229 | offering or giving to inflence voter, or 
for destroying certain wild animals... 436 | Tecelvine Sal Cesc 2335, 2336 
levy CpataxOne aiinalswt Ora ati ieee 435 city officer accepting, penalty eet ae ae 610 
on area Sees A i : ie Saal ole RE 437, 439 giving or receiving, a basis for contest of 
certificate of county clerk............ 440 CV (scehn Ce) RM AN ACI SS DER Ad ass OUNSO o 2410 
skins Canceled maw en rnin a errne 441 giving to. witness; penalty, eer... ee 7996 
skins destroyed by clerk.............. 442 | witness receiving, penalty ............. 7997 
county officer witness to destruction.. 442 to Guron. * penalty eae eee 7954-7958 
gray wolf skin presented to commis- | BRIDGES 
GLOMUS ER Ma Merle telson oo miccetoms iene 442 SeesHighways: wie Meee eee 2800-2819 
record of, kept by county clerk...... 442 fast driving on; prohibited? ... ms... 0.-6 2842 
rabies, eradication Ft bette eee eeee aes 438 taking toll without authority, penalty.. 8471 
fe as See state auditor 442 destruction of railroad bridges.......... 8383 
yarr 1B On om ganeonan onda 442 of (other bridgesi. maa a; 
records of, not to be permitted out of | and crossings for cartels: GtCi sear ee 5 He 
eee ee | ES eee 
raising, etc., wild animals for bounties 446 county erecting, contract, etc....... tasting 
annual appropriation Loramie: 435 in, cities}; control, repalie sae 570x386 
penalty for making false claim, ete... 447 in towns, ‘control. repaire ene eae 786x138 


a ie oe 


BRIGADE Sec. 
organization of, in national guard...... 1430 
BROKER 
CIMICAIMA VETO LUIATC Rass een eae e 570x388 
BUILDING 
Doumit ears Onememe seis ner s.aereat icc Geis ors 8248 
Geninedsin-nenalicodel asec aniscnceae ce ee 8249 
“inhabited building” defined............ 8250 


and lots subject to mechanics’ liens, 3722, 3737 
publie, not subject to mechanics’ liens.. 3749 


public, doors to swing outward..... 8210-8212 

powers of city council as to ...... 570x56, 74 

public, county board erect............. 1400x32 

by contract.....1420-1422 

school, by contract, or otherwise....... 4639 
BUILDING AND LOAN ASSOCIATIONS 

annual statement, publication........... 1105 
filed with bank com- 

missioner... ...... 1106 

agent acting without authority, penalty. 1168 

articles must contain-what ............ 1100 
must be approved by bank com- 

MISSIONS We, weiss Sie eee cree 1100 

bank commissioner to examine 974 

bends of secretary and treasurer....... 1103 

directors cannot be sureties..... 1103 

liable when .....¢..600. 1103 

eapital, five per cent subscribed........ 1101 

GEMNEH Ba vaca ae ele pelts Seber cee ies 1101 

examination, refusal, penalty........... 1106 

RES. Datars Ookeao Serie 978 

foreign, statement filed, contents....... 1109 


when authorized to do business 1109 
must deposit cash or securities. 1110 


may exchange securities...... 1111 
disposition of interest and divi- 
CENA Sa teehee shai ists alanacs os 1112 
penalty for representing unau- 
thorized. company. 2. ..02.5....' 1113 
non-comply, denied access to 
CULE CSS ei Ls tallest oli nsloveis,¥ a?lte"s avels 1114 
must comply with laws govern- 
ing domestic companies ..... itil ksy 
Cosy ab avcto lid Gets 5 Sn eSAnO Tne erecta 1116 
incorporate, may, procedure............ 1100 
payments and withdrawals.............. 1104 
DOWECIS SCMCIAL Scar cicleelelein.e oeiekse ts ohe 1100, 1102 
unlawful methods, duty of bank com- 
NARS Ooi Boo copmoonscononon GUBoedS 1107 
Soy TCEL IA omc U I Po eiene ateke ov alte fesausie, tere ole lets tol alefel« ois 1108 
BULLION 
EXCCIILIONMICVICE (ONG ce .cihs's wis Sern 2 nets oie, 0 6920 
GOUNCCTHEIUID Sus clare ard eas wie pvelsystere cle wie 8279, 8280 
frauds Concerning ..cccsswecee eee ne 8349, 8350 
BULLS—See Animals 
must be placed with breeding cattle.. .. 95 
when £ree COMMONETS: <0... sacce sere « cb 
BURDEN OF PROOF 
when it shifts on trial for murder...... 8386 
in criminal case, note.............+-++.-- 8975 
defense of insanity on defendant, note.. 8975 
BURGLARY 
first degree, defined........sssseeeeaeee 8257 
punishment.) . ac... +". 8258 
second degree, defined..........+.+.++-- 8259 
TOWN SG OR sinacdoma oar 8260 
third degree, defined.......+.++s+eeereee 8261 
PEDAICYo. cey eiee etes aie ei eole 9 = 8262 
having possession of burglars’ tools.... 8264 
“night-time” defined ....-..-+++++seeee- 8263 
jurisdiction of indictment for.......... 8656 
counts in indictment or information.... 8834 


agreement to commit, a conspiracy .8018, 8020 
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BURIAL Sec. 
of indigent dead by county............ 1400x41 
DY Pe ClUys marten at OMORSO 
of soldier dead, by county.......... 1437, 1439 
PSLUNG pecs oiee 1438 
POLIMNICS) PLOLIMIG Me neta tees ovens 5043, 5045 
in district where death occurred, form.. 5048 
undertaker to procure burial permit.... 5047 
sexton must require permit for burial.. 5049 
rights, certificate issued to whom.... 1601 
transcript recorded.. 1602 
BURNING 
OU) cb ost le ren mt ORIOL emo ion bot een.n oo 8252 
bridges, rafts, wood, grass, etc.... 8389, 8395 
Lor ANSUTAaNnce, a, LOlONY.c- we. see cleaners 8360 
AUSON Ger cea cele oats hoes earehonsshe ara he 8248-8255 
LECCE PRLVASS), -CUCh a riaw ata ciaeeie noe res 8468, 8469 
BUSINESS NAMES 
See Names, Business................ 4005-4009 
BUTCHER 
make statement before killing.......... 191 
retain hides and ears for inspection.... 191 
keep record! hidecSales aw ses sejes ns10 seers ise 191 
to keep record of animals killed, hides, 
OUCH PD ONAICY 06) saeie aster steisivrdie ayelevensetenneee 8299 


burning offal, etc., near town, penalty... 8189 
placing carcasses, etc., in stream or 


highway pena lity ce sericea ee 8189 
inspection of animals for slaughter..... 1990 
sanitary conditions, regulation......... 1991 
selling condemned meat, penalty........ 1995 

BUTTER 2 
renovated must be stamped............ 1963 
defined ek? sks aceon eye trese eee 1964 

license for ‘sale ofa... as ates 1965 

AMOUNT TOL Rerareny er 1965 

penalty for violation......... 1967 
adulterated, offered for sale............ 1936 
imitation, “offered “forisalew. rs. ceeele 1943 
sold for pure butter... .cie ce 1944 

unlawful to sell, except...... 1945 

sellers of, to have placard.... 1946 


venders of to placard vehicles 1947 
use in hotels, restaurants, ete. 1948 


sale. must) be by weight. «0.5... <n ae 6298 

search warrant, seizure, etc......... 1949-1951 
BY-LAWS 

of corporation, how mades..0. sccm 869 


of cooperative land mortgage bank, 1035, 1036 
CACHE COUNTY 


DOUNGATICS es hoph esa cecttie sucwkcta vaste. sakera ters meen 1295 
in first judicial district....Con. art. 8, sec. 16 
legislative members ........ Con. art. 9, sec. 4 

CALENDAR 
CLVil) NOW MA Ge pis eects cpevstee setehelnetecieeete 6784 
eases may be. dropped... -..is...7 6784 
LOSLOLACIONY ong ruc /ercse ieee 6784 


eriminal, prepared by clerk, order. .8928, 8929 
CALVES—See Animals. 


HOt SESEV AVS core at aad ts euch ables sacle aves eee pesaseite 51 
CAMPAIGN EXPENSES 

Tbh a an exe fee Wiene cath in ieee DEN eaten Oirenee acco 2376 

SéexCormupt, Practices! 2. <7... ceeer- 360-2406 
CANALS 

See Irrigation and Water Rights...3400-3489 

erossing highways, bridge............... 2813 

in cities, control, repairs:.:..... 5 TOxISs VER. 

in towns, control, repairs...........,. 786x13 

joOimiliability. for: Tepainsen...\i crc 8495 

eminent domain for—See Eminent Do- 

LI EDUTA pete esienerehcl sagas sucks onsen ee cat 3467, 3468, 7330 
rights of way over state lands...... 5616, 5617 


‘ 
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CANALS—concluded. Sec. 
what exempt from taxation............ 5863 
fence along, gates for passage......... 3481 
construction for drainage districts...... 2059 
passing through state lands............ 5616 
SAlOLOlestate: ANAS WOM... oma afelclvteetcietelvisle 5616 
construction to reclaim arid lands. .5632-5649 
injuring or destroying, penalty.......... 8394 


interfering with, or larceny of water, 
MOCTIAICY coe ol articyorsuetel Stine relsye rs takacaneterave 8302, 8410 


‘“CANCELLATION—See also Negotiable 


Instruments. 
of will, when a revocation, proof....... 6330 
of mortgage or deed of trust, form, 

ELE CUM are oreo tai acrencls horstarsiaverene ste inveratells 4905, 4906 
of lien, agreement, bond, etc............ 4906 

CANDIDATES 
campaign expenses limited ............ 2376 
reward for refraining from being, pro- 

Tlloy bie ea hoe een SR DISA OE OOO 2391 
SOGLCOTTUDL DLACTICES Misys cn tegs cies ice 2360-2406 
SCCM DLO CEIONIS xc,trstsrcres lerscatt cravarater starheletons 2100-2424 

CANDY 
UIE CTALTION Of nGUC k cnicrstem eine ec erints & latathone 1926 
CAPITAL 


of state at Salt Lake City..Con. art. 19, see. 3 
CAPITAL OFFENSE 


SCSe MUTE dicts stay e store aisle iotoneh veretoekogere 8023-8026 
CAPITAL STOCK 
COM COLVOLA td ONS isc atevercisierersterersincna cero 860-889 
CAPITOL 
buildings, secretary of state has charge 
O Lee RawieisieTalersvoreiete eiore ete ateiaieyn sleresCoqsh steko te 5698 
grounds, control by examiners...... 464, 465 
armory and arsenal on, when........... 3886 
CARBON COUNTY 
OUR GATIES 27 Po <hecs ic /eleto siwel ave os rena yet cerenaatere 1286 
in seventh judicial district.Con. art. 8, sec. 16 
legislative members........ Con. art. 9; sec. 4 
CARNAL 
knowledge of females under eighteen, a 
felony, when ...... DisbomS corinne homo 8109 
CARRIERS—See Common Carriers. 
CARS 
shall be promptly interchanged between 
CaAvTiers. SUD." Lio. sc Sas cee cee I es 4791, 4801 
See Public Utilities, subs. 1 and 2...... 4813 
CATTLE 
COREA TILIN AIS. sis tere cake ec ycistate treme aan 50-125 
CEMETERY 
exempt trom” EXeCULION sicce sel cea ormieee sen 6925 
CHM AED UNCHASE, -CONCEOL: aac ae. 570x67 
LOWMpUrchase;, COnLTOl..<acs soe «ste 786x3 
unlawful removal of body.......... 8124, 8125 
yj UGveERtO. Property, tes, cawsngeed.meetee: 8126 
defacement of tombstones, etc......... 8126 
OA SO Leth OCs aera cnvoraiasetete Sealerinte © eieteleine 1600 
certificates of burial rights, to whom... 1601 
transcripts recorded ........ 1602 
CENSUS 
KUGVMRU SAM LCUUO? s aats(ciciel She's tickes Guero 570x738 
SCHOO MmROMCLCLOS parca mi tye tere actors ier ete 4674 
in county districts of first class......... 4610 
of Utah, when taken........ Con. art. 9, sec. 2 
CERTIFICATE 
of burial rights in cemetery............. 1601 


that bond, etc., is within debt limit, 
466-469, 4626, 4714 


A Fee TID DELVES O tare sctaie a dteyele coheter one iaane tere Miers 2973-2977 

failure to return, penalty... 2975 
sent by telegraph or telephone...... 6117, 7032 
attached.to: proof, Of wills oc. deen essen 7574 


on formation of limited partnership.4353-4357 


: se Sor ee ee 


a 


INDEX 


CERTIFICATE—concluded. _ See 
of acknowledgment—See Acknowlegment, 


4884-4896 


of sale of property under execution..... 6940 
attached to public documents and judi-— 
5 cial records, evidence....7084-7096 
to private writings, evidence, 


7114, 7116 
tax, sale and redemption........ ... 6020-6025 
of discharge of mortgage, etc.... 4905, 4906 
of assessment of transient stock........ 5898 


of jurors, witnesses, etc..2547-2552, 2568, 2569 
a felony to falsely certify.... 2590 
to be certified by county atty. 2548 
to be presented within a year. 2592 
who may not purchase....... 2591 
of redemption from sale under trust deed 6951 
of purchase or of location of land under 
U. S. law, effect...... ICSE C8 7098 
of purchase of state lands............. + 5597 
of appraisement of damage by animals. .59-62 
teachers’—-See Public Schools. 


Of “DOSS: ALL COAIMMING. yore crcl euersisiciele relates 3925 

issued by dental board.............. 2015-2036 
architecture board ............279-289 
barbers examiners ..... ws aentaes SOULS 
liver stock tb0ardentomeecm isis ..-170-230 
veterinarian examiners....... 6185-6199 
by board of pharmacy..... «4407-4413 
by medical examiners ......4441-4456— 
by horse commissioners...... 2890-2898 
by board of optometry....... 4315-4327 


of incorporation—See Corporations, 
866, 867, 888 


of increase of capital stock, etc......... 887 
OL MOM TA CLOMM a.yetetetateralelors renetonstereitaare 2181-2192 
of transfer of registration.......... 2132, 2140 
of election, county board........ 1400x2, 2244 
state! board reyes POO OR, 2 
city or town..... eter ote soteWanecewe 2334 


of authority to insurance company. .1139-1142 
to agent of insurance com- 


DANYa Ae meets iene 1139-1142 
e Of clerk, On ADDEe alee eprom cseteetelcrsnelettereper ote 7008 
of probable cause on appeal, crimi- 
fot) Ae Noted. Settee o pbs 9213-9215 
CERTIFICATE OF TITLE 
See Land Registration...... Breve crete 4967-4978 
CERTIFICATION OF BONDS AND 
WARRANTIES em starctcusrersvsurenerteraerenens . 467-469 
CERTIORARI ; 
a writ (OL Tre Viewer. core ccrcreeeeree eae See 
when and by whom granted............ 7377 


original jurisdiction, supreme court, 

Con. art. 8, sec. 4; 1643 
original jurisdiction, district court, 

Con, art. 8, sec. 7; 1667 


application by affidavit ...........- Resare sine 7378 
writ directed to whom, return.......... 7379 
COMtentS ewes Reni sceleeereeierere cee (380 
stays proceedings, when .......... 7381 
served as! ai SUMMONS Ti .cte eee 7382 
extent of review ........... Ace co PES 
returnable when ......... aie aqatslararoneine hele 
amendment of defective return.......... 7384 
hearing ate any time mae sitemeter 7413 
copy of judgment transmitted .... 7385 
parties, how designated ..... Reve ci aielalelatas mone 
certain provisions applicable ...... 7413-7416 
judgement finale ysis Diao oda) stone ionare ets Een LONGO) 


transmission@s osm ee coos 
judgment roll ... soe BOO 
attorney’s fees as costs...... 7416 


see eee 


ae. er 


CERTIORARI—concluded. 
public utility commission decision re- 
viewed by supreme 


COULUHy cae sterner sehers 
within: SOMdays sacs. 
PECCEAEN COA sheets 
suspension of order 
pending review. .... 
CESTUI QUE TRUST—See Trustee, 
joinder of, as plaintiff, when not neces- 
EIN see NTS. OOS DAOC CAE A Creer Tee 
CHALLENGE 


of juror—See Jury. 
civil action .. 


eriminal action...... (J. C. 9435), 

OLSEN ANG AUN were 6.5 Sayan Oa cictconlv ne ee 8788- 

to fight a duel, a misdemeanor.......... 

of person’s right to register........ 2124, 

OLeVOlcers at POlUse watsocees ce sani e 2129, 
CHAMBERS 


powers of district judges at, 

1677, 1679, 1805, 7018, 
provided for judges, failure.............. 
motion for new trial heard at...... 1679, 

CHAMPERTY 
disbakments Lor, - NOLG 2 .4.os.terk nc eiesaiene 
contract not enforeible, note... .......4 
Gemmony DArratry, PeMalty. cic. cwenesos 
CHANCERY 
law and equity in same action, 


-. (J. C. 7487), 6191- 


- 


Sec. 


6800 
8964 
8796 
8058 
2129 
2215 


7557 
1801 


Con. art.-8, sec. 19 


district court has jurisdiction, 

Con. art. 8, sec. 7, 
IWOWETS PIOUC 5 cic ono) siste els cach ciatelovdve ee 9, 318 
rules prevail over common law rules.... 


1667 
1667 
5839 


appeals in equity cases....Con. art. 8, sec. 9 


master in, may be appointed............ 6827 
deeds of, recorded, etc...... 1536, 1582 
LAVISOVM IU» OLE, tain aie oistaiciste etree on ols He 6444 
CHANGE OF NAME 
of person, city, etc., procedure...... 4000-4002 
CHANGE OF VENUE 
to be provided by law..... Con. art. 8, sec. 5 
district ceourt,. ClVIl CASES acc .ccisisicte.cks 6533-6536 
probate: Cases s.. cana cscs 7651 
townsite cases .......... 6131 
criminal cases ....... 8911-8920 
costs a county 
Charveews vy r.. atn LAS O43 
justice’s court, civil cases........... 7427-7432 
criminal cases ... 9427-9429 
City Court, SENETAY. cine sive + 0 os che > 1700-1736 
municipal court, generally........... 1750-1779 
on preliminary examination............. 8740 
on proceedings to keep the peace....... 8572 
“CHARACTER 
of witness, impeachment, etc., note.... 7122 
PaerisMin ali CASO iT] OLS alors ieis io exo sos sxeyermelelle ous 7122 
CHARGE TO JURY 
civil procedure: 
HOLOLS SUBS UNACN tani uarelecsrais wimoren ieee ehat orto 6802 
Hime Sppig ver=s) KEPCeCe) OL Keil An cio ONO vo tesa 6802 
TANIA IED 3 acl CDG OOIIOO On CO ORO) OTe 6803 
TELUSCA, WHATCGs 5670120010 oepeieve oe 6803 
numbered, read without explanation. 6804 
SUNY TNA CAIKC ope) ore) aie) oro texen is ori orm eels ls clones 6805 
filed, part of judgment roll....... 6806, 6867 
after retirement of jury.............+. 6811 
exceptions to, when and how taken... 6806 
may be given on holiday....:......... 1806 
criminal procedure: 
in Givil ProCGQureé. ..... 0... sence ee eeee 8975 
= need not be excepted to................ 9192 
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CHARGE TO JURY—concluded. Sec. 
criminal procedure—concluded. 

ECO ES LAND Clas) CLIC Vee ar ereteres sete cere setts are cues vorerote 8800. 

OneimurdermtrlalyenOtess). cms s-s.sie,ore 8025. 

CHARTERS 
Hen COrporations! eyrcn cow aes «oe dete sce site 860 
of cities and towns repealed, effect..... 815 


special municipal charters forbidden, 
Con, art. 6, sec. 26; art. 11, sec. 5 
general city charter—See Cities....... 520-781 
town charter—See Towns....783-791 


CHASTITY 
imputing want of, to female, penalty.... 8082 
FUSITICA ION ae ceen sites 8083 
lack of, no defense to rape, etc., 
TIVO LO PCR eet hel Reser loie eel has asl ee Se ieee 8105, 8109 
CHATTEL MORTGAGE 
what necessary to validity ............ 470 
LOT bDerwpILMESS ed) Wea ctr.d severe rans eect ois ateueceheiees 470 
VELILCG' may a. Usyricts emote ave prem RO ENS 470 
original or copy filed with recorder...... 470 
Need Mot ber TeECOLGedsyicists os geelsiale: erecta te 1595 
fraudulent disposal of property, penalty. 485 
exempt property, consent of wife........ 486 
without consent of wife, penalty........ 8346 
term ‘‘mortgage’’ includes what........ 478 
railway contracts not affected .......... 487 
discharge when satisfied................ 473 
damages for failure........... 473 
Valid “fore threes y.carss).| eye. c:e/steleras scene 474 
renewal by affidavit ............ frater acckaVabees 474 
imitation upon! oars eee 474 
before lien attaches............ 475 
garnishment, Of, tenders. < dice simelsicts oiske 6747 
attachment Of,) TENGer Wa. csi eleteiete crsteterels 476 
bills: of Sale, .ete:,, included).2. a. «a. <ssrerers 478 
COPISSPAS CVG EN Cpe aiis el cleieulsinicl tere cusrenehore 477 
CONGItIONATESALCS, MOCES an. wists “le olelec lore etees 487 
foreclosure by action: 
ITTATINOLHOLe ter stebacsperelate icy alot atsss tata teeters 471 7230 
MOP NECEIMPCION Potacenccis svelore sate olehel sl oseienevereyete 471 
may be compelled, when.............. 472 
inv justice’s= COUrE......5 6). os1 Sia Sueweeoreeetetens 1782 
ihey Gane COrshee kadoaonomooomacsole.ocn wiguete medal 
foreclosure by advertisement: 
ENJOIMEAs WHOM caer ctivote oalelal ote lel ste ezedeuelsiate 472 
TVOLICS NO Wal LIVIN cu eielaetateitenetceeters 479 
GONTCTIES)- Of ins crshe.e saitcvepasketerelerere 480 
sale within thirty .days) <2. e.se sce 481 
NOULSPOL Wale casivisiolsl cee serve Arostaheletebe nares 481 
mortgagee may bid ............. 481 
NO LVECSIMPLLO MM sn. secavereletemmersear eters 481 
postponement, notice ............ 482 
statement to mortgagor ........ 483 
damages. 483 
distribution of proceeds ......... 484 
COSE: OL DUTCH ON anrefeenc'eehsictie sieielere ene 484 
LOOMOLICTICT ars eattone oes sttiet sais iatera withonoe tapas 484 
CHATTELS 
words “personal property” include...... 5848 
CHAUFFEUR 


See Motor Vehicles and Chauffeurs. .3961-3971 


CHEATS—See Fraud. 


CHECK 

MOTUS Cieey satel ohecetnitclst-1s feo, ernye e:ckels) oe erdrerchedeiohenens 4224 
provisions applicable to ..............+ 4224 
must be presented, when.........0c0ces65 4225 
COMEILCATIONs cOLEC CU Nc f (Selsiscs oo leereilnl eusletereteeene 4226 

discharge of indorsers...... 4227 
GOCSHEHOt MaSsICN. LUNGSENerrceaisiete erecta e 4228 
LOVESrYV Ol, MCLG. caye1ar terete) oie fostele carer suvisisiene 8270-8276 
issuing without funds, fraud.......... 8437 
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CHECK—concluded. Sec. CHILDREN—concluded. Sec. 
may be sent by telegraph.............. €119 legitimated by marriage of parents..... 403 
railroad company must put on baggage 1245 marriage terminates guardianship. .3955, 7811 

CHEESE CONSCMTe ere ree ehe velista) ate lesteholeneretare 2973 
adulterated. offered for sale,.......... 1936 of null or dissolved..........++ 6413 

minority, Peviod Ofte cilleiletertterts 3955 


inspection by food commissioners. .1921, 1922 
CHEMICALS—See Drugs. 


ASS aite wich, = DCMALEYZierctertaecetsteleropsiecerer= ele 8069 
CHEMIST 
state, appointment, duties, etc....... 5751-5753 
to analize foods, ete..............- 1922, 1923 
See State Chemist. 
CHILD 
includes pasthumous and adopted...... 3140 
CHILDREN 
Adult Delinquency, SCC .ciccss iss ces 1848-1852 
Children, employment of, see........ 1860-1873 
Dependent, neglected children, see. .1834-1847 
Detention School, see............+.- 1853-1859 
MUVeIIC™ COULG, © (SCC w nie niskalslelaieieieleionn 1814-1832 
MiubIiGsSchools, SC. cicicc s .ctetass we rol 4506-4744 
mbandonment a Crime. vo cc ne claire 8112-8115 
of dependent neglected.......... 1840 
COMUNE SLCC tran payee sieve reqarsnetehoteds 8112-8115 
mpauietion, Lor: prostitution’. «vn eae. 6 8110 
action for death, or injuries to.......... 6504 
elements of damage, note.... 6505 
administration, when entitled to letters 
Oli OOOO LEO ACEO Ase, oOo Soe 7599 
PLGOPtIOM AOL arcaicls stels dite ecetesteuaromtger alana 10-20 
PV OW OLe IAI OTL CY scare crs, vols: scesyoceveve capieioreletalseale 3955 
ELAMSOCLety:  CENRNE ow cue cts cciolerelecatevernl svete 1834 
fupprenticeshipwol, . ve). ssiecle esate 260-269, 3871 
HAnNikwae posits CONCLO] Fac <.¢ «cists. clever aleve 987 
or stock belonging to.... 1073 
TOAST se DOM LOL. etiterae nuste steterotens al ateneterave 386 
births and deaths, registry....... *. .5039-5060 
of bigamous and polygamous marriage 
NERS FOC LG. BG. Sao cone ono G40 2968, 6428, 6430 
children, employment of............. 1860-1873 
contracts, affirmance, etc............ 3955-3958 
liable for reasonable price of 
DECESSATIC Sie ears sais ola iene 5111 
custody in wife if husband deserts..... 2992 
if parents separate.... 3004 
crime, incapable of committing, when, 
7915, 8106 
deaf and dumb, education of............ 5326 
of decedent, provisions for support7643, 7644 
eserted sadoptiones .1..-cr. nae ecine 20, 1836 
penalty fOr sss eens ieee 8116 
destitute, city may provide for...... 570x81 


employment in mines, forbidden, 
Con. art. 16, sec. 3, 3668 


executors, named as,, effects nc... os .ee 75838 
exemption for, by judgment debtor. 2862, 6409 
firearms, buying or having, penalty..... 8443 
guardian for, appointment, etc.....7798-7881 
TNRACTLIONS masta earner eee 6500 

ACME TN a create (J. C. 74389), 6501 

appears for .. .....6500, 7832, 7877 

LORD AS CAT ixag ance teeta ee 388 

summons upon... ......6548, 7877 
homestead, right to occupy........ 2992, 7644 
dinheritable rights generally.......... 6404-6430 
DOSEHUIMOUNS ns elena 6340, 6480, 6426 


unprovided for.6340 6342 
degitimated, of bigamous and polyga- 
mous marriage, 
1968, 6428, 6430 
by actSworefathenr en 19, 6413 
inheritable rights 
6413, 6428, 6430 


affecting limitations : 

6463, 6480, 6487 
mother of, illegitimate, inherits from.. 6414 
neglect or abandonment of.......... 8112-8115 
order as to, on divorce... ono e ec. accel «. 3000 
on separate maintenance... 3012 

opium, tobacco, etc., buying or having, 
PONA]EY eae pe ret eaeloretelemieetetteete recreate .. 8443 
support of, by parents...... S ecatten . .5858, 5854 
schools, compulsory attendance.....4740-4742 

public open to 

Con. art. 3, sec.4, art. 10, secs. 1, 12 


selling toy pistols to, penalty............ 8198 
firearms to, Denaltyii.. <. "sccm er 8442 
tobacco, opium, etc., to, penalty 8442 

stealing, or enticing away............. . 8040 


truants, see Parental Schools, 
4640-4648, 4721-4729 
industrial school, open to, Con. 
art. 3; ‘sec: 4; art: 10; ‘secs: J; 


DBawitva ciavsetatorecevelera olevote ctbetheteterets . 4743 
vaccination not compulsory............ 2763 
wages, not liable for parents debt...... 6823 
witness, cannot be; WREM ecm on 7123 
employment of: 

age, limits messenSersnminatetle telnet 1866 
selling newspapers, etc., or 
bootblacks .. ....... 1868 
Exceptlony cesta SOO 
employment, certain prohibited....... 1860 
AGS Ai miitew ve. wemerees aerators 1866 
Certificaterviss Weds md-icrerheners 1861 
to be examined........ 1862 
females not to be employed where liq- 
WOLSHSOlA. see ee esta eee ean 1865 
hours of services limitedia. -.\-necrieeae 1871 
inspector; duties Sayre. <i otetretereerete ere 1864 
juvenile courts, have jurisdiction..... 1874 
permits issued, when.......... RANGES 1869 

what to contain....... fez edatets 1870 

hours; -lWmit aise. sense taeeeeee 1871 

must produce, failure......... 1872 

school board, issue employment certi- 
FICALOV AE batcriners charstetetions Rie altcl) 
record, how signed and what 
COW Con tale qaterit oer erent 1863 
iSSuC Permits Sie ccc 1863 
superintendent schools issue employ- 
ment certificate . .. 1860 
issie, permits see 1869 
truants omicerss duties sa iaeetenee 1864 
violations, penalty ii..u. eater eee 1873 
CHINESE PHEASANT 4 
UnlawiuletoP ki oOrwexporteenmeseee ene 1059 
CHRISTMAS 
8. legal holidayian cms -netesevon eee ee 2896 
CHURCHES 
doors of, to swing outward......... 8210, 8212 


freedom of religious belief, etc., see In- 
dex to Constitution, title Religion. 


incorporation of—See Corporations. ...930-940 
CIDER 

manufacture and sale, limitations...... 3349 
CIGARETTES 

sale to children prohibited..... Amapetod 6h 8442 


children forbidden to buy or have...... 8443 


Senet Mire etn Mepis oy ‘edna ota Se <) eae * 


p ; 
ee ee oe ee ee ee oe oe 


= in lt 


eee. 


a 


CITATION—See Process, Notice. Sec. 
probate practice, issuance, service...... 7865 
CITIES 

DOOR LOW. St swemea sn. Oe neice ein wer 783-819 
ACiMTOLsINCOLDOLAtON ct Mee anion ee 520-819 
actions under city ordinances, TUT Viera 1718 
for violating city ordinances.... 585 

for rejected claims, within one 
NASEET i> = Ost ate SA cerca oi fee RS Aree 6472 
arrest without warrant................. 648 
assessments special taxes............. 673-734 
attorney, appointment, term of office... 601 
appeals to district court...... 596 

duties under liquor prohibition 
CW. seg austen Ain euch hosga he 3360, 3374 
auditor, election, term of office....600, 2330 
GUESS TEPOLcemmucs eee cee ein 619 
annual financial statement.... 620 
bail commissioners, appointment........ 650 


duties, etc.......650-653 
bonds, see under ‘‘council’’ hereunder. 


boundaries on incorporation............. 520 
Ofswards; chanee@en sc. noe ccs 532 
extension, petition, proceed- 

ANS; vo memati ELEN ae or cee 770 
school property in annexed 
COLLiLOLye gti ee ete 4 47. 
restriction, petition, proceed- 
ASS Seer ree dities Sole miaront 771 
commissioners adjust terms. 1772 
decree: Of:Court. a. cee ee 773 
court may order, tax levy.. 774 
of Ogden City defined....... 782 
HOW S AUN OS "Sr GOI oe C/O Oe ac Or 533 
first class, five commission- 
OLS they eaheactaetsite perc astas 533 
second class, three commis- 
SIONETS Ss, Geass seis aloe ane 533 
third class, mayor and 
COUNCIL Aree mci aseiecs tae enone 533 
powers and designation, general....... Bol 

streets, etc., adverse possession of...... 6457 

charters: 

general to be provided..Con. art. 11, sec. 5 
repeal, effect generally............... 815 
upon ordinances ..... 815 
upon rights, officers... 815 
claims: 7 

audited by city. auditor:.... 5.2.4.3. 619 

for damages. presentation in thirty 
ANY Siete see istelieye ego petetetal ov ears caipkane tw oye) aie ious 816 
barred if not presented 817 
presentation, other items, one year.... 816 
action on, within one year............ 6472 

class: 

designated when organized........... 521 
WlgueCexey KEL ISELES) awe 6 Ac notte acm pounce aoe 525 
OiGy eye ee Bln Googe ue saad od Ono aonO or 525 
DLOCIaMatlOMerme (uote OLD 
CLL CUR eral eerie teresa 526-530 
FUGICIAlUMOLICE eee Gierrie tien Oa 
legal reSults 0. oe sees ne eis 528 
OLGIN ANCES Verh aeetes eiaye stele ce 529 
officers not affected........ 530 


constitutional provisions concerning: 
see Index to Constitution under title 


Cities. 
contracts: 
city commission, approval.........--. 749 
officers not to be interested in........ 609 
interested in, penalty.......... 610 
recorder to countersign.........+...+. 618 
for improvements, awarded.......... 5 eae 


city liable . 
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CITIES—continued. Sec. 
costs: 
ONEADDCAls  ClUV TOM DA Yielsieteie scivie vies sys 597 
city council and mayor: 
mayor chief executive officer.......... 536 
absent, council elects pro 
COIR. Ai5n) eee Fn es a aye 536 
vacancy, council elects.. 5387 
removal vacates office... 538 
powers, general ......... 539 
Gutlese~ ye ae ore ee 540: 
may examine records of 
SEADOO chs, ahs aitte ene 542 
MESSALES 5 Ghow cere dloeres 543. 
may call out inhabitants 544 
revision of ordinances.... 545 
TSCOrd,  MAy. OL mClbyarnra 546) 
presides at council meet- 
INS GAS OR ste tte Voce 539) 
meetings, majority is quorum...... SiS, abe 
attendance compelled . ..... 551 


time and place prescribed... 552 


at least one each month... 552 
special call; notice.........- 552 
tom bem pWwblle dears scare ater ete 553. 
FOUL A] SHEA 5 waar arerreree 553 
voting ayes and nays...... 553 
special, rescinding vote..... 554 
committee reports ........ 555 
to determine rules of proceeding...... 549 
CUO LUI ae pienerete chee clans rete) « Pent eenetnee 551 
reconsideration Of VOtCs misuse stetetnehe 554 
reports), when, deferred !is../cenrts re clener 555 


appointment and removal of officers 601, 602 
“councilman” may include ‘“‘trustee’’ 2498 


SRPUISLOM AOL, AMCMMD CL starveieri sites tote tenet 549 
vacancies filled from ward........... 548 
JILIN S CONUPACUS 1 sree eiele tare: « ol elecsbarctent 57D 
commission and council, general provi- 
sions: 
member not to hold created office.... 613 
QUALI CATIONS! (2 ywiesses crvetere tere 534 
by whom elected.........;-. 535 
CleCtIOMG sn etre erates 2330-2334 
vacancies, how filled.......... 548 
compensation not changed.... 612 
when ordinances take effect.......... 556 
PUblication mandy PrOOl cic stacker 556 
TSCOTACA YS caer dein: elo we ooo nt recatters 556 
posting in lieu of publication........ 556 
may require additional bond.......... 605 
TOMOVAl OL OLMCEr Steinar isnereruttetr 602 
all officers take oath office............ 603: 
board of commissioners: 
first and second class cities governed 
DD ygee ie be Coteheccstaeu mre estan teens 533 
number of commissioners..... 533 


terms of office and when elected 600 
administrative power of board 


appoints: 
GiyaVLCOMTLOV i mrctem ei<-sieiereclelaiererte 60L 
TOCOLACT He ten < acretsrssc is eee Heke sous 601 
P AULT COLS iter fay nciitetes ser sayatetel one ateia! 601 
CILY TLCASUL OM cece tien ala levere in iste sls 60L 
library iGirectorsy os v. «mie om derroliae 
revisors of ordinances. scemsar 545: 
assign members to _ depart- 
TIVOTIES esis cooler ensirs oe tevoL vier enone 552 
appointive power ......... 601, 650 
call citizens to enforce law... 544 
cities under 15,000 appeint jus- 
DKS ASEKCC IS nh og Moor DERE UAB 602 
CreatessOMmlGes) om scutes 60k 


yee can ve ness ory 
5 Fle as ee 


Oe Bi a a, ae es, 
3 a $e as pre eh > ses, 
: ee See be est ee = Ao pet: 
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CITIES—continued. Sec. ciITIES—continued. 
board of commissioners—concluded. mayor of third class cities—concluded. ; 
administrative power of board ap- election... . » diastase secrete 6 U0 eae 
points—concluded. map, to file, enc ae Shae tee 
deeds ordered by under town- | marriage, solemnize ........-....+.. 2971 
site act .. ......---- Bice eli, MHZ II) Mic adovodcnasggendocodcae 
enforce attendance Eee misconduct. penaleyseenen een ereee ; 
and production Seu ote MOSS ce 550 notify labor board of probable eRe, - 3640 
fills vacancies at city court.. 1708 ordinances to be signed by...,......-- 546 
in municipal court.... 1776 powers and duties...... Sy eet 540- 547 
for unexpired term. ..- oe power to remove oOfficers............. 2 
fix powers and duties of of- powers of, generally...... at ee 
ficers sand employes......+- oe dual ficationge-caiaeeeme cree eee eee = 
ae Ia Ser en: he removal from city vacates Oftl Cela ates 
H peer SMG a ale de Ce remit. fines, CtC.2 5 see.tsstet ener ee 
administer oaths .-...+--++-. 550 suspend treasurer, when.............. 
Dom hy IANGr board of probable towmsites, enters jaan ne nner 
strike tae ee Ae te a aot vacancies; filled) bymeenaees aera ie 
5 ; TEmUb, . fNESS* ClO erie wi cieiermsloim ste 540 how filleda- ee eee 
suspend treasurer, when...... 625 aie ; 
vested with power of mayor commission and council, powers of: 
And -COUNCIE ier aseuos = 533, 536, 552 | advertising; resulate nr ywesme clans 570x38 
books and records kept by city recorder 552 advertisements in streets......... 570x35-37 
GyoysreKy WINK sy Saosoee uci sor 552 alleySy Ctr Jaya OME MOLC eteireienelel tate 570x8, 673 
NIMES UTS, 5 ao daeduanasocanboucde 534 | regular- use “Oftnesnacceeants ..5T0x9 
qualifications . . ....-..-...++ 534 | no adverse possession of...... a 
when elected and term of-of- animals, cruelty to, punish.......... 570:x6.2/ee 
AGEN S 0) ada ea aL pero ne 600 fastening, prescribe........ 570x83 
file and publish statement cam- | atclarge,, impound.) ~~... 570x67 
Palsn JEXDeCNSCI ere wees emaele cars 600 | appropriate, MONeYs ec. eeiete eens 570x2 
_ penalty for failure.... 600 | ALINMOLY4) ASSIST: In were ction sacs 3 
op hay thao iOrCls den ch doa a monde 4 603 | furnish with water and elec- 
city pays premium. ie OOS: | tric light, freewene ete ee . 
SAlATIOCN DA Por Wee tee 612 | arrest vagrants, etc....... ohetaial sR eeho ster 570x51 
by “whom elect6éd? 2... cease 585 | artesian wells, obtain and maintain, 570x18 
shall hold no other office...... 623 ashes, deposit of, regulate........ Sve eed 0 ODE 
MeDArtMments, TIVGMs t setnnrae neater 552 assault and battery, punish.......... 570x49 
members assigned to depart- ASSBYCNS), TESUlLAtTe ue wv. yecteciereinaret ices 570x838 
TASES Tie area ctels attiere Riera 552 automobiles, repulate=. 3.05: eons 570x38 
may change assignments..... 552 AVENUCS,, LAYViCO Ut. citer arsicesee stone eeheteteeree 570x8 
PRA VOENS ie cae See nies EA: Wa he 550 | bath houses, construct.............. 570x14 
ACO SSIONC Celta eniater ere 550 | regulate .... ......-570x88 
presides at meetings............. 550 banks; ‘rezulates sic. ctie emilee 570x388 
votes on all questions.......... 550 barber: shopsasresulatetmmmceis cenit 57 0x33 aaaae 
| NO VECO {POWER inc ciivcriancine eel oeioer 550 bawdy houses, suppress.............. 570x40_ 
Sicngs alle bOovdSr ena e ae 550 | bell ringing, etc., prevent.......... 570x82 
; APPLOVCS PONUSeee, seeceriter teers 603 begging = punishweyvan emer cee A coc 570x53 
meetings: | bieyeles, regulate ....:2.... 570x29, x38, x73. 4 
CQUOLUINI Ae ine cies acinar Gre athe 550 births; record, provide forg....-e. cee 570x66 
on every vote yeas and nays to boarding shousess nese citer 570x38 
beTTecovded ian we.rscm acters 550 boilers constructions... aoe 570x56 
every resolution, etc., to be re- inspection, provide for....... 570x60 | 
duced to writing............ 550 | pods), issues acer eee ..570xX6, X7 
prescribes time and place..... 552 pay. interest Sp. soe eee é 
at least four public meetings | officers’, approve, etc........570x84 
Weekly Vkec. iaiee ons siete 552 district paving, etc., issue.... 
| Woy [Scr weloliteonspebashunscooson 552 city, paving, etec....... Sb Getoc.ots 
SDCClAl ra shee ne sc nee ae 552 curbing; ete, ASSsucse see eee 
MAO GMI Vee VOLS, <PVIMUs., sjaldersneetas ecient 550 limit of debt, é : 
vested with power of mayor and coun- Con. art. 14, secs. 3, 14; 690 = 
CHL. eves sees, cite t tee ees 533, 536, 552 for water, etc....... be bnese s1922794 
anayor third class cities: recorder or auditor to certify, : 
appoint revisors of ordinances........ 545 466-469 
SC a aie Bo eee 601, 650 bonfires, preventsti= css cre case OX OMe ; 
appr PSP DONAS ta ma os shea . : 
aes aa aaa . oe | roe BINA 5 9 GooounsnsoussnDo0 --570x6 
7 ete., may inspect......6. 2.20. TOWCries = regulate ewe ene ame 570x388 
call citizens to enforce law.......... 544 | bridges, construct and repair...... . 570x386 
chief executive officer................ 536 regulate US@.).s.41-.0 4/2 sn OCC 
council, presides over................. 539 brokers, regulate . . (on 
WOU TE SEG so sien itiaie Eisai aieel> 539 | building, public, erect........570x5, 61, x72 
recommendations EO outs eras aseNs 543 Care-Of 5 eae .570x7 
ete under townsite act.......... a, regulate... assassin COXD4 
DCm GU TH OMOO GOT WnHOnO Se BES destruction . . . ...........570x5 
elected, by whOmn.psme set enue ie 525 canals, obtain and maintain..........57 
~y T.. ES 
‘ mS 4 — cy ny 4 
. in gel RE te OUR Cr Wes es phe 
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CITIES—continued. Sec. CITIES—continued. Sec. 
commission and council, powers of—con- commission and council, powers of—con- 
tinued. tinued. 
eatch basins, construct and maintain, SAS CONStIVUCTIONS ea. petehicceito sn eee 570x14 
570x36_ | PrANCHISE Ma sare saltetee tice cuts cee 570x19 
cemetery, purchase: fo % in. etiectasse eos 570x65 MAalNS sin StreOtseiesis sce tee 570x138 
CONMLIOIM AT ere 570x65 meter, inspection...... ReiSorkig oe 570x20- 
contract for care of lots..570x65 MONG say Sa nciete wyerave asreretnrte 570x20 
indigent dead, bury....... 570x78 | nepulatersalein seus ee eee 570x20 
census, provide for taking........... 5T0x71 | gunpowder, etc., storage...... Ps ueietohele 570x59 
CeSSpOOIs; revulatenc is samc cakes 570x387 ULCERS) TOONS OF vi ucsiceacncn tener eS 681 
eNUMEAKEN WANING hens lies be arenbe eek 570x79 MESuIlALS, weCOnie cae Tee 570x24, 48 
chimneys; regulates sccm fa. cs see 570x56 gymnasium third class cities...... 8719-3721 
COal OL AStOrageceassa ates cokes 570x59 | HACKIMAD BLE SULATO cley ach issn ssetscietnne 570x388 
combustibles, regulate storage. .570x54, x59 handbills, distribution, etc., regulate 570x26 
lumber, regulate keep- health; create board... <2 oc... 570x65, 2720 
nich nee th Pamoryety Eee aie 570x74 SECUNC ite mmecustiecci creat: Peel tOnt OOS 
contracts for public improvements.... 819 | regulations, make ........... 2724 
approval by mayor......... 546 | hospitals, purchase land for.......... 570x65 
see ‘‘contracts’”’ above. | county, jurisdiction over...... 2783 
county hospital, jurisdiction over..... BRS hotelswrer laters wicca a.com ee 570x38 
cruelty to animals, punish........... 570x62 | HOUSeSy MUI DeNin gaan u ete acer urGen 570x30 
eurbs and gutters, provide........... 570x24 | disorderly, suppress . . .....570x40 
PONGS ewes 681 | of ill fame, suppress........ 570x40° 
GEA sIDUTIB) OLA \enige actowete ae iat 570x66-78 | echoeheceob ANOS — oouocenncnsoddooad: 1400x23 
Cede Ss eTacord te rss sors oerseie ace alg here sale 570x66 | INSDECON I OUSISs.: went oes cee ee 570x61 
GOD EM LUTIG ALOA UII S Siege rero octet ions civees 2665, 2666 provisions ... ...570x44, 570x46 
TIMI ee esas oe Con. art. 14, secs. 3, 4 | weights, etc... .........570x46 
debt, and expenses, pay.............. §570x42 | insurance for employes...... 3110, 3111, 3119 
GSDOLABILE; May STANT. Go. 5. ke ccsace et 819 Jalil, KECPETS = Oferta, «iste k Seva. srelesies eters 570x61 
ditches, obtain and maintain........ 5T0x18 | ORAS 8S Moog oueeoan Goda 570x61 
diseases, contagious, prevent........ 570x64 | MSCMOL MN COUTIUYcrremy peice itera 5 70x61 
disorderly conduct, prevent......... 570x49 | guDKe Stores eresulaten weasel tne 570x38: 
heuses, suppress . . .....570x40 | jurisdiction over water supply...... 570x15. 
IStriets:. tax, Create, :elC) senna sneak 570x16 | LA DOL DIISONERS) LO sere cicmiec ace creee 570x51 
disturbing peace, punish............ 570x49 | larceny,epetit, pUNnIShit, setae e 570x49 
GOES eBIGCENSE, -OtCH lable ite leper cine ae 570x68 (EHBDEVEDAISE, SACr NERS WG 5 Goeandomupoce ce 570x388: 
Grains CONStrUCL, ClCis. cscs teins sc 570x387 LCASESMLODERTY® « be iahuclisisie. Sactocie cree nee 570x2 
Graymien, TESA tC wes oe «- ails sre ss «ols 570x38 | waterworks, etc... ...570x14, 570x18. 
duties of officers, Gefine.-. 2.0.5... 614 | libraries, establish, maintain, 
educate destitute children........... 570x79 570x76, 3710-3721 
elections, appoint judges........08.°4.. 2333 third class, levy tax for.... 3719: 
GANVAS VOLES are alciclieve te oars ae 2334 cooperate with school district 3721 
electricity, DONGS: LOM. fa. ccarie tween 792-794 license, vocations........ 570x388, 39, 41, 86 
LVANGWISC a pe views e <tars¢ 570x19 | employment offices... .....2440-2458 
TOTEM MMOL icles Sones 570x20 GOBS ae cy Were ate tuciatendet tarnueratenee 570x68 
inspection. . .....570x20 ENZINCELS> 2 ud Mouse verstexe honehenetalers 570x61 
poles and wires... .....570x20 Lig Ainge WOOT BD GOO ODO cHO 570x4 
regulate’ sales 2 .ca5s-4>.<> 570x206 NAOT SI, 5 ds Meher baccreten cl tepeemene 570x41 
WORKS eLO sete gavstetiee tase D1 OST Au TOVENUCH scat ot leler fever nic inval oe reaveee 570x86 
employment offices licenses, grant 2440-2458 UNITOPMITWi es sridssterdet tan 570x86. 
engineers, examination ............. 570x60 | lighting bonds, issue.............. .. 192-794 
NicenSin gerade Wine oe 0 cc 570x60 | city, provide for...... 570x14, 19, 20 
estrays, etc., impound............ 73, 570x67 | CONLVACURLOT Wii cy oeteystore tee ohare emOIC 
explosives, storage of...........-.... 5T0x59 | streetsmspeciall tax cists 720-734 
express companies, regulate......... 570x388 lights;7invstables) retin. ssniesisees cess 570x59 
Rraiuhoes (bly S oepanoopouAs ae 570x50, 52 InVonbKord, WOKEXSN MKeYD ee oepoahnoaodsacnr ed doe 570x41 
HM COS COMET Olas sateritlay ies eleielerlaxstela ncreve 570x1 IDSDOCU ONE meme nitee cd asieireai ae 570x80° 
ALoraAppPAratus;, PLOVIGE. o. vee ese 570x58 | regulate sale... .....570x41, 48, 80 
arms, carrying, prohibit........ 5 70x50 livery stables; resulates sit sci. s esi 570x388 
discharging, punish...... 570x49 loanvagencies, Tee Ula term mm cleraie< mses ass 570x388 
department, provide....570x58, 654-655 TOULELICS SUD DLESSirene ty ielstelecescrlei ee ache 570x40 
escapes, prescribe... .........570x55 lumber, piling, etc., regulate........ 570x74 
extinguishment, provide for....570x58 | manholes, construct, etc..........0.. 570x387 
hentiusy, akvthika p SueocodtbogsDaOm. 570x54 | manufactories, dangerous .. .....570x56, 57 
places, ete., regulate............ 5T0x56 | TESULACC Meira ciacaverarets 570x69 
WiODKSs LORUIALC 6 cies eieiels  etererasieie 570x49 NEVO CE. CEM OEL a @ Ganosengude vob 5 70x42 
flags, banners, etc............++-+0+- 570x27 PESWUIAtCN.. 6 chracateveescuseele 570x48, 45 
franchise for lighting, grant........ 570x19 MEASUNES SCLIN Eh. a) wierhiete lel 570x46, 47 
for railways, grant....... 570x32 Merehants, TELUlALC:-. i wecmsterm ererereuetels 570x38. 
gambling houses, Suppress........... 570x40 mill privileges, regulate... sci. «oe 570x17 
games, certain, regulate.............570x39 money, borrow ......... sc snap arate pels oO LOX 
gas, bonds for........-+sseeseee sees 792-794 obtaining under false  pre- 
erivaversy 8 Osh cso ARCOM DOSES SUDA 689 tenses, prevent, when..... 570x4% 


1776 
CciT!l1ES—continued. Sec. 
commission and council, powers of—con- 
tinued. 

motor vehicles regulation............. 3974 
name, Streets, CtCr. 2. cece ceive necese 570x31 
TROT MAITED APC Cs wie: oye ciacotsreroverclstellnistete atetens 570x23 
nuisance, declare, state........-..... 570x638 
offensive trades ......... 570x69 
Keeping OL spissa erase 570x710 
railway tracks .......570x33, 573 
StaAbleSas. tame stars orterctetee: 570x70 
numbering houses and lots.......... 570x30 
obscene writings, prohibit........... 570x40 
offenses, punish, limitation.......... 570x87 
office, create necessary.............. 570x85 
OICeS DONS wT CDOLESis cua cisr clei are 570x84 
GOLUMI ES ALS MD UTS htnacrtsraclersdarsietearty aren 570x49 
OVCINANGCEH  CHLOTCE. ispctlene versreta steiete iets 570x87 
[Oe Geey  tocpokipticcto od 570x75, 89 

see “ordinances’’ hereunder. 
PUNISHMENTS .yole aero LORS 
packing houses, etc., regulate........ 570x69 
OIG ee Ada OU aie elciermiereie tote aietcreteeteterersene 570x8 
adverse possession of.......... 6456 
DAWANS IStNCOLS, mCLCie scatterer ale acess tone 673-700 
pawmnbrokers, regulate oo s. ec wel 570x388 
Peddling yy TresUlate Vw ews cters acre estes 570x38 
PELs ARCH Vem UMS Mery ecicvere eivele ieee 570x49 
photographers, regulate ............. 570x38 
DIA CALUSHGTC. scier ce clarelstols chek toadtuierenato vareters 570x26 
plats, approval, ete... ....... 1581, 5023-5030 
Va CACIN Siac iurenytanepe tetsernurentae 5026-5030 
OMIA DIN MESULALCH «ie sisiele ale eteyecmeneiacalete 570x48 
police and fire departments........ 654-664 


poll tax, ordinance for collection and 
expenditure on road improvements.. 4465 


OUNG.EStabliSh (oa. ccysutel nic cisiovereversiel ese 570x67 

LEReYc§ Of 2) eS bcp 5 ETERRAT ORO I RO Gace 570x67 
DOW ORE iaMtcts sicvsheyateres choevatel leistel Sioteseauaoyotenens 570x2 

promote public good........... 570x2 
DlAVTOUNGS a OARS) ce UC. caehielsltcheiere en 570x8 
processions, regulate ... ........... 570x77 
WLOLANUGYs ce DUNIS Drm trsclerelattensretenn stTeielcts 570x52 
PLOVEECY aT CONCLOIS a cteeislenstelcierasesr ates 570x1, 2 
DNOSPEULLON SUD PLES: ces metestoh-veretketenepers 570x40 


provide board of examiners of plumb- 


US ety senaicthaters, sotera evoreloleanclerslevenctetpcnsieterd 570x48 
provisions, regulate sale.............. 570x43 
inspection, provide....... 570x45 

public utilities—sell surplus product 570x14 
punishments under ordinance........ 570x87 
quarantine laws, provide............ 570x64 
railways, changing grades........ 570x838, 35 
GoOnstruction®. ome 570x14, 671 


CYOSSINE Sy) CLC aren Gein Gini 570x34 
declared a nuisance..570x33, 573 


Grainaee wetGin. visser 570x385 
NASIMAN! secs msnevke ere 570x835 
FTANCHISOn ews vie ceiass.sehu eee 570x32 
CAs,  LEQCuUIFeEG fase Gamaitoes 574 
roads, conform to grade...570x35 
medwuired’ to: fences ees. as 570x384 
SDCCOMETCira te tarnceersccareiere nit 570x29 
pave intersections’. 4 ....... 677 
Dave wand repair acne snc es 684-688 
consent to use streets...... 1231 
regulate certain vocations....... 570x388, 39 
1iduorscraticrn mes: 570x41, 42, 80 
MAPK OCS eamwirbee cchice tiem ete 570x438 
OLLGOESIAN. she Teel cera er ete 570x85 
FEPOLLS, OfMCErs! Vy erie ocae = cietetaueuatcnene 570x84 
reservoirs, obtain and maintain...... 570x18 
restaraunts, reculateln. aa-melse ides 570x838 
TIOT HA LOVED Che Ee hiectoyetsolnstteredeieceneestens 570x49 
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CcITIES—continued. Sec. 

commission and council, powers of—con- 
tinued. 

roads, State, taxa LOM epics itis ote else tstes 2857 

second hand stores, regulate.........570x38 

sewers, build, repair........ 570x138, 37, 673 

CONNECTIONS 5.ur a aanebraeksrele Aes (tk) 

TELUS TA sta ehere oa saree etenens 570x48 

bond to_constructen atin 792-794 

sidewalks, lay out, etc....... 570x8, 673-700 

ODStLUCHLONS  s-neterstere re 570x11, 22 

structures under or over.570x22 

PAVING; SCC wep oevaveecretetere 673-700 

regulate USel ngs wekacereten 570x22 

Sales strafiec aeeccemeneesies 570x28 

SIZNS -CUC wrt asl tee aa ere sateRenhions 570x25 

sinking fund, invest in bonds........ 5200 

skating’ rinks, regulate. -3.....-..1.- 570x38 

smeltérs) Texulatere ans cre ister cramer 570x38 

streetcars mresulatesm +. see 570x38 

Change) Of 2radeGenccsutrceres ceieets 673-700 

curbs and gutters....570x24, 673-700 

EMI ICO Iane Gontobocgd 304 570x738 

PALDALES PCLaw emai teicractestveneiets 570x238 

hand billsieete wae einer 570x25, 26 

lay out, etc..... Bhelsvine nies 570x8, 673 

lighting, -.etes soos 570x12, 20 

special tax for....... 720-734 

SPPIWhineSs FOL we si eet eaeeieneteter tier 570x12 

ObStruletiOmse 5c cei costo ee ele Od Oca rome 

MAMINS VeETCH r.-ciaih c leis eens omer 570x31 

placards, ClCH rma neice ier 570x36 

plantttreessing s.m.rur crises 570x9 

POLES. ANC WANES er meester es 570x20 

processions, regulate. 2.2.6. 570x777 

railroad crossings .. .....570x34, 35 

flasmen- sas Sancatateerne 570x385 

intstreetsi..iten tas 570x32, 33 

consent] in susezrradeet 1231 

regulate: use-.85 aceon ee 570x10, 25 

Tidingevandsdriving as. mee eee ee 570x29 

Rhicancy leh cos saodauannnnse 570x27 

tax, provide mlOr ao neers 570x81 

tramiene SALES wupONe ene eee 570x28 

water-Mains metCwarcaraseeiee 570x138 

TeEpairs;,. COStS Stes. me oes 698 

changing grade, damages...... 700 

no adverse possession against.. 6457 

Swindlers punisis. seek ere . 10X53 


tax, see ‘‘taxes, general’ and ‘‘taxes, 
special’? hereunder. 


certain) Vocations ~sannairecde: 570x388, 39 
districts, ;creatoms semen erie 570x16 
GOR'S! ishice oats ct retreat eae 570x68 
Private Dusinesssan. mice eee 570x86 
street, to: (provides centenees 570x22 
toLberuniforiiieceercr eerie 570x85 
library"). <2. asae eee eee 3600 
levyandscollectiaveceert 570x8, 671, 673 

first, class¥city =. oe ..- 6102 
FOL WALLET) cucnranecn reason are 570x17 
lien <on walter’ rights. «... 4. cee. 570x17 
for repairs of pavement.......... 698 


school—See Public School. 
telegraph poles, etc., regulate....570x20, 25 


telephones; construct. ctcs.. sees 570x14 
poles, etc., regulate, 570x20, 25 

theaters, regulate oem eros ... 570x388 
ticket scalpers, regulate......... -..-5T0x38 
tracks, regulate laying of............570x32 
order removal of..... 510x338, 573 
tramps, punish ae-ae eee ifs teratvanreys OOS 


trees, plant, etc... 5). css ceca ee OOxOm 


trespass, punishments 


pete POE Se OE AIOE NE © 
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ciTIES—continued. 


Sec. 
commission and council, powers of—con- 
cluded. 
tunnels, construct and TEPaAinowa. wats 570x36 
TORMIACOUSS es ai aa eee hee 570x386 
WA LATNUS aU S uc hat ta Sete meee ee 570x51 
viaducts, construct and TEVA eer 570x386 


TOLMALS MISE’ sete oe esate «te 570x36 
PVALTANUS ISSUC! . esses oe cece 570x6, 619 
WUALCE DOU SLOn nant aan acre cto 792-794 

CONNECHONG et eee eet eee 689 
CONULOLZCOUTSES I... ee ae.cicts 570x17, 697 
LLL ALG yale tock cece 570x21, 1279 
AMNAINS MIN ISCPECtS ease letos «ithe 570x138 
~purchase or lease... J... 6... 570x18 


TESUIACOSaLOu citer kajee exten One 570x21 


condemnation proceedings for 570x2 
WAULETE COURS OSira ea keihin ia iake 570x15 


prevent contamination . . .....570x15 
Stocksanivers ea. ces enese sees 570x15 
territorralplimit © Aves 5 eek 6 ie 570x15 
control Ol aya eee cise weeks on 570x17 
waterworks, construct, etc....570x13, 14, 15 
Jurisdiction) over yi... 0.570815 
GAS een oe le aheyie wm kas! 570x14, 18, 75 
DEOL Clr ote ya peasie eacicieae es 570x15 
DULCHASCI., et ce eer creek oe ays 570x75 
special tax to maintain, etc... 697 
unlawful to purchase or lease 
less than’ “wholes.2 2) 22%. 570x3 
make ordinances for manage- 
LCEVES EL Cel b Clee ahr: OPE eRe a ate RIES 804 
weapons, concealed, regulate carrying, 
570x50 
Wielmuts:| ete Sealing 7 a4 cevmise sos 570x46, 47 
court: 
Seen Citys Courtiy.cro tas actos dieroenes 1700-1736 
Seer Municipal Court. 5. cscs sates 1750-1779 


CAL Ve PUSULCE? sietiey eters come bunt eversiere 600, 680-635 


damages: 5 
change of grade, liability of city...... 700 
for negligence of city, claim, present- 

TOEYS) SES al O20 ke: Tay SERS Peer MC eR 816, 817 
deeds of mayors validated.......... 4908-4911 
disincorporation: 

petition, notice of election............ 776 
CAMVASSOL VOLE pease Tiererot cei eres alate « TEE 
FAOSTAT Gal O Lem COUT Ga retetee iets: Fate te aveels ere, et 777 
CAATINIS; BTIOCLCE ACO) ALG sien, cies. avsta’ agencies ¢ 777 
Who may deLendy.. sf. sere saree nd 
eveliporolverrhulorsh & Getic tonsa cope 717 
records, ete., deposited county clerk.. 1779 
taxes levied to pay debts............ 778 
notice of disincorporation published... 780 
EXPENSES HAIG Dyn ClOYiicteie cle elects sels! 781 
WOWICES BOL MCOULL a cmtsire iriure coietini + 778 
election: 

LOLTOLSANIZA TION ca) oa) ee scone ets oie sales 521-523 
CHITOSE G5 apn etto medians 523 

MOUUCC Ce ic MokerscchecsiSi6 521 

for disincorporation . . .....---++..+6. 777 
general municipal .. ,............ 2330-23834 
registration. ....-:....2136, 2137, 214d, Zoo 
MSLGTITITA Mn aoxentsoseral rofl votaers lola sirisielexe 2330 
EOLDAS OM MOICELS seisiars einer onl elelsie eeeir's 2330 
qualifications of electors......-....... 2332 
judges, appointment .. . .--- eee ee eens 2333 
general law SOVEINS...--+.s-++eaeeees 23338 
GAMER 06 BS Glaero doowe odio o eto oerec. cl 2334 
certificates of election...........++.+4- 2334 
ETO .O CO uae oe sites cal one eteMatnilenete7s (cues e..siloze . 2334 

engineer: 

OMILGED Of TOCOLG sisse, s.areyo)ctaeiarers w\eielloiai.aie eee OL) 
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CITIES—continued. Sec. 
engineer—concluded. 
custodianvofs documents .<.-0. 7 .osue 640 
SUDPICSELOM conmeratonte nate Sore 641 
record drawings and documents...... 641 
fee paid before papers filed.......... 642 
SCAU wiaus ae aioiciscs elon aie leita aah Aare aieee 643 
not to conflict with other offices...... 644 
penalty for failure to comply........ 645 
to furnish plans and estimates street 
DSRS i Xs cata arey bie ae ere ene 721 
fines: 
ho WweVeCoVeréedives, csc uaea cee ee 585 
MOV OVMINAY A TECIMILG er custtie7 aesceaaiah acinar 540 
tombe) paid into mtredsuryin oie aed sees 586 
IM ANDSAlSA. GASESE fi. cc cnsmecrnonrcis™ neni 9057 
imprisonment, wntil pald’s...-- senses 587 
eredit convict TADOP. 1... eee teens 588 
LIMIT CACLOMS WOM eitacverna.cotere se anette 570x87 


fire department: 
see Police and Fire Department... .654-665 
fiscal year: 
begins when. . 
government: 
vested in board of commissioners in 
first and second class cities. 533 
in mayor and city council in 
third classi citiesiic: s-csees 533 
see ‘mayor’ and “‘council’’ herein. 
incorporation: 
general charter to be provided, 
Con. art. 11, sec. 5 


DECILIONH TOG as Sea tiherccitis hevsscastoras over eee 520 
duties of county commissioners....520, 521 
CIASS GeSignated! ssic. css sie peice ene 521, 522 
TA INV OC ahy cayelavsiers hie 8 cissaa igri si ove nde teacens hoot Mee 520 
DOWUNGALLSS I er arciecs: eresowei corer ees chu SE 521 
industrial commission act: 
city as employer subject to...... 3110, 3111 
may insure directly with.............. 3119 
justice of the peace, city, town: 
appointment, term of oOffice...... 600, 2330 
jurisdiction under ordinances. .570x87, 630 
practice, appeals ............. 585, 587, 631 
jury, criminal cases, when allowed.. 632 
WiAGAIN CY: cae wire (tel tel cate turers tence tate denote 633 
GHEVOREMLGIKeE HOM ey S os pusasqaddocenncdodr 633 
SJALIAT VA a pes notetelerecac ara cisRetets sees sfecel cura ooretetele 633 
fines paid to city treasurer.......... 634 
warrants, to whom issued.......... 589, 685 
city court—See City Court........ 1700-1736 
Municipal vOut. «a shee oa taker nine 1750-1779 
limits: 
extension, petition, proceedings....... 770 
ordinance declaring ....... 1770 
MIAt VECOLACM swe skis ove crestor 770 
restriction, petition, proceedings...... re! 


commissioners adjust 
terms.. 1772 
report ... 773 
decree: of Courtec oc .aiccs 773 
recording, costs .. 774 
court may order, tax levy 775 


map of city: 


CA CMDELL OGL orator c ceaeh cies aka oi.eicicllev= 0 «ale mletetaveustate 547 
marshal: 

in third class cities appointed...... 600 

VINCE DOLCE) eit s. iensco sejels tl-iuodnteuleie tetas 646 

ex officio chief of police, when...... 649 


see sub-head ‘‘police’’. 
municipal court: 
provided for .. . «.+++-+.-eeee 570x36-570x65 
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1778 GENERAL INDEX. 1 or eee 
Cc1IT!ES—continued. Sec. c!iT!ES—continued. eet 
name: police and fire devarimente coment 
When: Cesiznated |. > tute aye cicler ects) evererele ote 520 chief, duties and powers....... Go ibe 
aetions and contracts im.......-,....- 531 have powers of constable..........647, 
changed, when and how.........- 4000, 4002 exécutive proceSS ..........+---. PROTO 
officers: general duties: .. 0.0.63 sccm cee 647, 
elective, enumerated, termS........... 600 to enforce liquor prohibition act.... 
CIES nter atper-geoitayewl mig io ssdo mon buon 2330-2334 arrest without warrant ........ Prise e o 
appointed by mayor, with consent.... 601 special appointment... .......... a severely 
appointed by commission............- 601 clerk, to keep record of property taken ; 
vacancies filled by mayor............ 601 TLOMU PLIS ONES Tersrerete oote aortic crest vows SSID EE 
Dy. COMMISSION Gpea aoe rat 601 bail commissioners, appointed ....... - §650 ; 
appointive, term of office............ 602 oath and bond ... 652 — 
removal by mayor........ 602 duties, ete. . 650-652 © 
by commission 602 department, create and maintain, 654, 664 — 
OAtHSs ANd DODAS s. acr ceeraiee se chieei 603-605 head, appointment ...657, 
AQAUAON Ae DOM AS Sew euarsolelahshanslauels? Uapteretstate 605 eR ep ERO EN He GB Ornen Co 7 
DONGS HlEG, “WHET e.. + cusierreiors wreucevaele) cite 605 subordinates, number, 
MmscOnd ucts DEnaliiy age aisle eae 606 ten sah aac ee ie ooo 
delivery of books to successors...... 607 appointment, etc. ...... _ 
must be qualified electors............ 608 suspensions. es aerenmoee 
defaulter ineligible to office.......... 608 HON ASr a, MOAUKeS CRO Hoooesoco sasha 659, 
not to be interested in contracts....609, 610 powers of: 
franks and favors prohibited.......... 609 not to be delegated by legislature, 
bribery, penalty... yo... . 6 ees cme wenn 610 Cont. art. 6, sec. 29 
compensation fixed .............+-+0.. 612 see “commissioner and council,” 


increase, etc., forbidden 612 
must be paid fixed and definite sala- 


MLOS ig racateteysoreteaeie eveheve loves Con. art. 21, see. 1 
councilman not to hold created office. 613 
duties, etc., fixed by ordinance........ 614 
in cities of first and second class can 

Holds butwonesolnce vee i evilers ere eiere 611 


ordinances: 
not affected by change of organization 529 


by repeal of charter..... 815 
Publication: OT, POSING). meets sternite cooler 556 
HWE LLO CE BWIDEM errs <ieforeuc,t atcvelt shutter 556, 2313 
initiative and referendum......... 2310-2314 
WOW? PROVE ioreys scatoratarencveretuenenale a trans tele Waste 556 
TOCOL Gas O Ls Merete tere nities cece rate os are 556 
revision, publication unnecessary..... 556 
duties of officers fixed by............. 614 
jurisdiction of justice under....570x87, 630 
LOMIDLOLCCEAAWaALeIS SUDDLYA setrereniterae 570x15 
appointment. to revises. <....... 00... +' 545 
power of council to pass......... 570x87, 578 
define mode of exercising powers.... 578 
action for violation, in name of city.. 585 
Actions tor sviolatvions DALY sacs cts cere 585 
pleading Gaeteaees 587 
imprisonment 

570x87, 588 
against corporation ......... 590-595 

city attorney to prosecute ap- 
DEA ae le eee 596 
eosts paid on appeal.......... 597 
Salaries sto Deri xed syne. oo aes ae ee 612 
dutlesnof Onicers fixeda bien. ee eee 614 

park commissioners: 
created in eities ef second class..... 760 
terms of office, appointment........ 760, 761 
service without compensation, bond.. 762 
RCC UaAN GOL AMI ZC ts aiytabelelel servienaetseeeaiee 768 
POWECTSEANG TAULIES ctsletsran arctecssel vets 7638, 764 
makennules andeby laws... ieee. suck 768 
PODOLESE a LapetetarteeMe re aie stevtette Me arctica 765 
Appropriation LOL DOALG ss wcniire sete ne 766 
may employ agents, servants, etc.... 767 
tLeASULEL Ofiaerccce mete eae 768 
recorders SecretaryaOl-nacdaeceer ieee tos: 
police and fire departments: 

appointments... .<.cevsanine ..657, 660, 665 


“mayor” and ‘“‘board of commission- 
ers’’ above. a 
UNALLECEEC se aes arose eee eee 1400x23 
ASu DOGLES COPDOLAEC Me ensieehelsietele areaeatols ° 


probation officers: 


Ehojeoibsanol un meg@unapucrooouon scan oo. ts 1826 
commeenaationt and duties -c- 1826, 1827 — 
to enforce liquor prohibition act...... 
process, who may serve........ 589, 685, 647 
property may be sold, etc...... eres Seo bole 
public works, commissioners are board 
OL; 5 82 ey ateaepe lore eee kaese toile 
Guties#aeme Wis Sealey extelateetran vacate 
contractor, must give poud Wiener penx Ap ort 
liability if bond not given....... Steelers 
Attorneys: LEC. tye sue ree EPA 
recorder: : ; 
where to keep his office............... 
Autles -F 6 aeitestiinc cor iaraein eee eens 


election or appointment, term of office . 
600, 601, 2330 

acts" as auditor, -when..-cu.- tani eeteerte : 
Orders On treasurer enact Spuoot de 
countersign city conttactsannu-ee ree 
contracts void unless signed by....... 
annual financial statement by..... we 
file and publish lists of nominations, : 
GUA 5 H AddodnoasedmnoondacunoTse 2182-2193 
previa ballots. etc., for elections. .2205-2211 
furnish poll books to judges of elee- 


CIOS S205, Sracatevers specced eihote cere eee ete 
keep counted ballots twelve months... 2234 — 
give notice hearing protest...... 722, 23mm 
issues lighting tax deed............ acs 
duties, state 7roaa utaec aoe eters © 


to certify bonds and warrants to be 

within debt limit, exception.....46€6, 
certifyetax 1OVy..1.isieresrree Sere otsly Gig econ 
notify officer of removal......... ion siaas 
distribute copies statement .......... { 
duties under direct elections.......... 231 0ae 
secretary park commissioners....... ws 
ex officio clerk of city court...... Raat 
ex officio auditor third class cities.... 
fees as clerk of city court... Reais ac ay 1726 6 


ITIES—continued. Sec. 
rights not affected by general act..528, 529 
scrip for local improvements: : 


CiLlespmayeissue, whens sia... as 740 
ROWE SOLG@ ssp ane tos hiccl dre Ache are eos 740 
how issued; interest....2.0..0c3 £00. 0.6 741 
Mecem pi OMiee metre). malate otic oecooe och ok 742 
Mentone property, Saleen cause eee onion 743 
‘special tax fund: 
money paid on local! tak is... cna wk 744 
RESO UCL SOUT Ci cyste trogen eteacaten ena tagce ares ays totter: 744 
eA Chelunde Separate memset tela concen en 745 
HOW DALGeOUt. wv orrncs oso mscke) eae 745 
COUPON Warrants sIssuance =... ess on on 746 
how: drawn’... .%.«« 746 
denominations . ... 746 
HNLOTES ter ama ieee en TAT 
Dayiments, when Mader... see. wee cc 747 
Coy AAC APEC eS UNM i criti ae eet | Or amie alee 748 
SeAINON, CLL A, ein ci mitte cemntie e tee ee 531 
OlsCiiye CHEINEGI: tree seo ce Siero Se 643 
DEECLEYRCOULES. chionieer ice se crite sees 1734 
Srreets sete, DAVING, EtG, 450. one foe 673-700 
see under “commissioners and council, 
powers of,’ akove. 
no adverse possession against city.... 6457 
changing, grade, damages.......<. 673, 700 
taxes, general: 
fscalevear PESimsichAmantie tinct seokic 670 
IRENA EG fh Co OS grt nT rn Ce ce 671 
TS TA CIASSLCUCY: welote eyelets, dass aoe ayssse hua eevee 6102 
NOVY AAT ad UNV ete ot ac ee sete tetas 6102 
limitation on amount.......... 6102 
ldmtation: “On -aAMOUNE Gsc.c,..cns vo netic 671 
levy certified to county clerk.......... 672 
TUR DOSCS COTM: tate crs hence ous otesSive o.¥teue © 671 
assessment, collection, etc. ....... 6100-6109 
_ taxes, special, for improvements, etc.: 
collection, eten. ...2.- Con. art. 13, secs. 3, 5 
power to make local improvements.... 673 
“s COrmordinaTryavepalvs wie tesa sad ase 674 
AWE PUCISTLICES) sinc crore iene eles oaintere.dee 674 
=? DOMGS Fer ntictonendes seats 678 
4 taxes, assessment..675, 676 
y delinquency.... 676 
4 railway intersections.. 677 
CliymbOndswc re. ue ss 678, 679 
: Slotee =< anas:. ae Street,, Getined .jasta..5 679 
: ACCOTCING, tO “DENCH aie soc ies a cles 2 eos 680 
; - curbing and guttering, district bonds.. 861 
; SIOEWVOLG-LOP CLOT) CUC a ienrtets ats mopar ais:a sh0!s 862 
a Bellon tO: LECOVClm aa aircennn ae tin atc ker 682 
3 Etializa lor meen Neel toi. oh lee ee oles 685 
ie: railways, to pave and repair .......... 684 
Hf ezliby awe, SuEWihohiey, MENA 5a oeine een oOOOe 685 
; SGIZUEs AMG) SAC crctate -farolcieys sis 686 
: myakeey, CONS saouaonaacoed 687 
— water, gas, and sewer connections.... 689 
¥ Hondededebtelinate sctveceteee alas ase 690 
" intention to tax, notice .............. 691 
to be equitable, how levied............ 692 
levy, description of...........+-..+.+- 693 
HOLA COSE, IN WOME seate tere « tuels aie casiare 694 
ETO TE TIARAS etste avs aie erate raiels chaicierecriere 695 
notice of delinquency ..........+....6. 696 
; for other Purposes.......202 62+. s ceo 697 
4 for irrigation, acreage tax............ 697 
: : repaving and repairs, distinguished.. 698 
4 special assessment, lien ............ So (ey) 
$ money kept separate ........-..+.+++- 627 
J scrip, issuance, etc...........++.6+. 740-743 
Depa specials tax fund {0-2 dadves)n sods. 744-748 


ns 
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ciT!1ES—continued. Sec. 
for lighting streets of municipalities: 
MSSOSNINOMU ALON sen sarcsen sels seracclocce tie re 726 
city engineer to furnish plans........ 721 
estimates ..... 721 
report to be filed....... 722 
confirmation of assessment .......... 724 
CONntraet awarding esi css ci eiseties 725 
CLOT SUL Cis ttes fe iieteatetancyereee cid Seals ani cued wen ees 727 
levy made by ordinance—when....... 726 
majority property owners may stay 
PLOCSe MINES Ase ee. Line tees ae en 724 


notification and approval of plans.... 723 
notice of improvements to be published 722 

Om COMULACTONS! hen cesarean trea erehe 724 
payment of tax under protest......... 


proposed improvements described in 
POSONUCLON: con Wyre eis Sea Atos ee ctayrioaalleet ett 721 
DOWershoOLl (Clty OM COW Ns sites eee tenes 720 
order equipment in- 
Stalled isc er avsieorces 720 
levy> taxs forscost. yes 720 
protests—date for hearing ............ 724 
who may—and hearing...... 724 
sum not to exceed estimate—proviso.. 1725 
tax, becomes delinquent—when....... 727 
INCETESt COND CAT ei eteyetonsreseteseiaes cole 127 
treasurer to collect Wie ese ses ore es ee 728 
publication delinquent list............. 728 
LBC ISALOS ay cmatete syria sree oes te casreterne 728 
VEGSMPLLON .cercsreies clsvesisrocee wunueuaie: nerevestte 728 
ISSMAN COM aR ASCO canece ol nvevoncerere erste erent 729 
taxes collected comprise special fund. 730 
GISPOSITIONMOLe LUTIG supra srersielerseerecstsraeorers 730 
bonds may be issued against fund.... 730 
assessment not to be annulled, proviso 731 
another assessment to be levied....... 731 
WabilitysoLecity.OT- UO wine cers ctarerstacclelskenetens 732 
notices posted if no newspaper........ 733 
may pass all ordinances to effectuate. 734 
power and light plant: 
TINA ae SOM line soso sioietersee APobs excl otore Deckers ge ehenane 810 
property to be appraised .............. 810 
submitted tax payers election........ 810 
board to advertize for bids.......... a. Se 
not to be sold less than appraisal.... 812 
disposition of proceegsi ws... -aclcilea te 813° 
treasurer: 
election and appointment, term of 
Wil GUC: Pg Cat ter ha ac ne ee rea 600, 601, 2330 
NTTTIC Sse ot sete cote acovateacasesiehece very oheteneretens ey! 
collect Wehtin ge. tax: <iscten ic cscsctige ate ; 728 
Gustodys is tet um Giana arelerce, note wieletenosvettate 730 
report protest notice............ EO Orirro 731 
public fund to draw interest.......... 4500 
AEDOSITAIY: a eCLGr autistic ay hele recsarotemeteneaeys 4500 
treasurer park commissioners ........ 768 
laapash, Evoowawhous: cle ontnmir ation onoeaact <5 603 
premium, how paid ............ 4500 
warrants only, money paid on........ 622 
PAI IMMOVAST: r. cucwwiearepavtvecemie 623 
STAC VON ECEL DGS ysyatsres coistar ev ovehs ralour epee 624 
keep city money separate............ 625 
making profit of public money for- 
TOG PO VEE AW” 3: ty ity OOD totem Roar otis to . 625 
registry of warrants ........eesesers 626 
POD OULU Me Mcre cishele oer slets i= (ol <rsscrace svatonaie Atetoueamtege 626 
special fund kept separate............ 627 
fines and forfeitures paid to...... 586, 634 
money from licenses paid to.......... 586 
wards: 
jana OVE Wa co naou moos hoes Opes aaoue 532 
limitation on change of boundaries... 532 


VY ah sini’ “. te ol, Pe ed a f vie ars - 
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1780 GENERAL INDEX. . 
CcITIES—continued. Sec. CITY COURT—concluded. Sec. — 
warrants: F clerk of—concluded. ; oe 
recorder to certify .........-.------ 466-469 fees: Benerally: coccnere cise el erent . 1722 
treasurer to pay money on........... 622 in criminal actions .......... iv mp 
Matdein: Order Marae eRe san (8 paid city treasurer.............+. 1726 
OSES UV Ne ctatele oi ses's eielelclarere ia votes sieteusle esters 626 fines under city ordinances paid city 
of arrest, to whom issued............> 635 EYGASUYVEL: oie) ww eisccvs: arets.sleroucrelereneyal svereletens . 1726 
executed by whom...589, 635-637 half fines under state laws paid state 
particularized in annual statement.... 620 tYEASUTED 6 6 eee eee eect reer eae 1726 
water and waterworks: custodian opySealo rere mete ceonoe 1736 
power of board or council over—see of papers and records..... - 1724 
“board of commissioners’? and issues executions and process........ . 1720 
“eouncil,’’ supra. seal: 
special tax to maintain, etc....... 671, 697 formuoticeten erase aeree eee 1734, 17385 
DONGINSSTOL Mate cavers hero elelaiecisie/cis eels inter 792-794 stenographer: 
ordinance to protect, jurisdiction....570x15 employment, compensation, etc... .1885-1887 
application for water in writing...... 800 procedure: 
owner or agent to Sign.............. 800 constable may serve process.......... 1627 
owner of premises lia Dein. cercirnteyete 800 parties appear in person or by attorney.1727 
failure to pay, WALES OU Olton. restorers caete 801 open every day except Sundays, etene 1728 
proclamation as to scarcity........... 802 civil actions same as district court.... 1729 
APLAR VAL Ce AIL OUINU arate terererssetereeaievatatelorevelerste 802 criminal same as justice’s GoOurt. 22 oe 1729 
may examine premises .5.2 2. .ascs cc 803 actions, commenced as in district 
may make rules for management.... 804 COUN Ga sem eit terres stislie eishicteekeheahevereterentaie 1714 
not to sell or lease...... Con. art. 11, sec. 6 summons, directions in ...-........... 1714 
Cepieimit: forks. seer Con. art. 14, sec. 4 service and return......... 1714 
weights and measures: if complaint not filed within five days, 
sealer, when and how appointed...... 6287 CehiSTeM EE MENG condnaho dunccn coca eo nos - 1714 
POW EMS jctesthearages ou cia emi ciscaete 6290 demurrer, ereply W.cra mates. ocr cocci 1715 
TODOLUS mae eetiers hers ar rersiatiee NOOO O 6291 |. jury trials, none under city ordinances, 
made special policeman........ 6292 EXCOD tyme Eomanectin Jk. 
unlawful interference ......... 6293 civil cases same as justice’s 
SCAN CALC hs, topic. srsiare, + euejoleveie eters Miser ele onelete 6289 COUPE Rotana od tore te sie scp oechonete LTi8= 
See Weights and Measures....... 6276-6304 jury trial, criminal same as justice’s 
year: COULC. om hiedeeee nie aia evelatete eooG. vutik:. 
fiscal, beginsmdanuary, Li setece cgay ste 670 judgments, form as in district court.. 1716 
CITIZENS when amount exceeds 
naturalization laws, this volume. jurisdiction 2 us. eee 
Seemelectionsi. (te, svete cesses ole scare 2110-2124 abstracts filed with clerk ; 
CITY COURT GIStrICE SCOUT Ue emeree Goi ae) 
jurisdiction: LG TA SOL ears tones chet tiers talerevenar eatetete LS 
BEWCTAl Valen ets. a eee Eee 1710 new trial, motion for as in justices’ 
Linaitation RAS sCO meee ae obey erates LUAU ee COULE «6 Lecce eee eee eee eee eee eae 1717 
concurrent with district court......... 1712 appeal to district court)... .4....--- 1717 
exclusive under city ordinance........ 1713 decision of district court final, 
judge: WHOM... sus siacerstns oN ecren eRe 1717 
process, issuedubys clerk.) 2... ise oeire 1720 
office CLEATCO irae tiene aire tele eenelecot atee 1700 served by sheriff ..... poe eee 1721 
pleerion, perma a a ee AS Rom sh Or witnesses’ fees in civil actions........ 1723 
HUET CATIONS iy ron cos selevelenalereiausherecerentiet ame e one 1702 inn oriminal aetionoe vier 
pat eallucesto: ectornl ton aussnee 1708 costs aS committing magistrate to be 
from state vacates office........... 1704 pal BY COUR c< Pobsneen a ce ee eee 
mayor appoints to fill vacancy....... 1704 CIVIC CENTERS 
is municipal officer .........-eeeuese, 1705 SChHOOMMMOUSES ATOM neiterd teeters 4551-4554 
SAIALVARDAIG DY CltY.ieeres tourer eae 1705 CIVIL ACTION—See Action. 
AIVO UGH.» «A crave eteretane, siecete one eke tens 1706 CIVIL ARREST 
MOMIstereside Ane Citys. vockeodee seas 1707 SeewArrest joensc.. (J. C. 7462-7477), 6630-6664 
MOlGMCOUTE AN CILY’s 4.0 sitar trae ane 1707 CIVIL DEATH 
city must provide court room, etc.... 1707 by reason of imprisonment for life...... 8534 
disqualified to act, when.............. 1795 what acts may be performed after...... 8535 
cannot act as attorney except........ 1796 CIVIL PROCEDURE, CODE OF 
eannot have law partner.............. 1797 preliminary provisions ........ Welreo tance 6441-6444 
may contract with stenographer, when 1912 how title sknO wanes were ete eee ene 6441 
Ghan? Om Or meTOUM OS manien wala ts ovale alaresare 1730 but one form of civil action....... aie nei OLGA) 
DUtMONesSrante des ceca: 173 CIVIL REMEDIES 
COMGistri che ecourtyy Wwilen ern... crete nus iy 1732 failure of penal code to specify does not 
judge pro tem. by agreement........ 1732 allect: a cease eee ais his tate Boriaon fees 
qualifications (of 2 i.04.5... 1732 not merged in criminal ........ ound 5841 
LEOSHOlgr at sterkeea nneutws celeron ts 1733 See Actions. 
clerk of: CIVIL RIGHTS 
recorder is 6X Officio..............+4.. 1708 of convict suspended............ BESO BS 
(ol hb (2k Rite NCR Diplo tag coord 6.6 aloe otha 1708 limitation woh ea F 8535 
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CIVIL 
_ person imprisoned for life deemed civilly 


eS er fe " ¢: 
GHTS—concluded. See. 


dead. . COO RTENS etn itt IE Riatascrernet tore 8534 
_ restored by board of pardons...... 4330, 5474 


- CLAIM—See Action, 


against: | ? 
state, presentment, audit, payment— 
Bsce XAIMIMNerS) a0 am Ae cts tac 2465-2501 


_. county, presentment, audit, payment-— 


Seen@ountles.crciy. ccc ckeccs tue ¢ 1427-1435, 1545 
city, presentment, audit, payment, 
570x2, 619 
city for damages, presentment, bar 


816, 817 

decedent’s estate--See Probate Prac- 
MLC Comet hatassoictein ta heeoloreircore ete canes 7645-7673 
against assignee of insolvent ......... 802 

adverse: 

for money or property............ 7221, 7247 
Beaction to determine: sca cc. sc. « sale 7221, 7247 
PIGS oe coats cte ecm aie 6508, 6509 
judgment, writ ...... 6508, 6918, 6915 
MISClAUMOR "CHOCE tee oremyatei-t chs a.e 7248 
PV ELIILLLE OS mares [rs cists ef ecepetsiote skeen 5031, 7250 
interpleader, when compelled ........ 6517 
intervention, when ordered .......... 6518 

occupying claimant’s improvements, 
MAMET EMOVEOLS pte clttevemeseeesle Inia ouster 5031-5038 
does not prevent conveyance......... 4880 
of tenant, presumption of possession.. 6458 
possession, limitations ............ 6451-6456 
claim, patent proceedings, note...... 3890 


CLAIM AND DELIVERY 
when delivery of personal property may 


PG CUTE IESE. 8. fale o5k Six ecas sic eYess (Jaa Cen Tata), soO 10 
Mela Gand ty RECUISICCS” Ss cys oloiss cya a eres e)e sieteies 6671 
’ when value misstated ........ 6620 
affidavit, indorsement thereon.......... 6672 
UE Y ae OP MOLMLECETD Yercre cc leisle ancl, elste > ayers sm 6673 
UNdertakine, APPTOVAl Ke sees ewes 6673 
SRCCVLLON MO. sie ronsre sha cies eres 6674 
SIPENOLCTICH ce ou. 0, saioaia a Sho :aoce 6674 
He swuuakeehuloiiles |, Aoutato OOO 6674 

defendant entitled to re-delivery on fil- 
ing undertaking ........6.--e eee ee eee 667) 
justification of defendant’s sureties..... 6676 
qualifications of sureties, justification... 6677 
property concealed from officer......... 6678 


how kept by officer, fees, etc.. 6679 
when claimed by third party.. 6680 


delivery: tOn DIAINCIIE ste. ce 2 6675 
officer’s return, within twenty days.... 6675 
“OTAGO bag 5 OS OTOLIC OOO COC y= Cie irs OOS a 6681 
judgment . . 1... sees ee eee eee e eect eee 6864 
CO CUIULOM s! « ecevel avele slo's che eels m+! eva) sale lai 6913, 6916 
may be issued and served on any day.. 1806 
CLERGYMEN 
communications to, privileged .......... 7124 
CLERK : 
See Clerk of Supreme Court......... 1648-1658 
See Clerk of District Court. 
See Clerk of City Court........-+-.. 1708-1736 
Clerk of Municipal Court........... 1766-1777 
of juvenile COUrt....... see e eee eee eens 1814 
county—See County Clerk........... 1535-1538 
town, duties, etc.......+.-. .. 188, 2205-2211 
of legislature, salary ....--..+++++4+- eee 5079 
attorney’s, communications to, privi- 
IGEXeO0 4 om Gaocdon no soonoouGecauDa Go yaomD 7124 
deputies, state officers allowed......... 5790 
county officers allowed ...... 1461 
of election, judge acts as......... Bombers Valles 


| 


| 
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CLERK—concluded. Sec. 
of ‘state board of education............ 45138 
of county school district of first class, 

4604, 1613, 4614 
ef board of education, duties...... 4677, 4678 


for state officer, employment .......... 2499 
CLERK OF CITY COURT 

recorder Issex voficion clerk. ..ace0 sents an 1708 
GUESS tetimctays thom tye ate aoe Oe ee 1708 
issue executions and process............ 1720 
HOXOSTES nee ica ae et SR Re oe ae oat eer Ava toi 
Cisposition! Of .4see4.+6 see 1726 
custodian of certain justices’ records... 1724 
Sep -Oficourtennnhens eee 1736 

CLERK OF THE DISTRICT COURT 
absence trom county, effect. csenteee 1465 
acknowledgment, étc., take............. 1586 
allowing illegal claim, penalty...... 1381, 2590 


adjourn court in absence of judge.. 1807, 1808 
on appeal to send up original papers... 7008 


Grakaohumenl Nee Gos, oom sean mace 9216 
arbitration, record of submission........ 6501 
CHUry “Ole quidsment \ as. 6905 
assignment, papers on, filed with....... 299 
bond, how fixed and approved.......... 1466 
justification, recording ........... 1466 
MUST Gy Age rae tere ores arccets 1464, 4269-4271 
books required to keép...../...0.0. 1536, 2583 
calendar, civil cases, make up........... 6784 
CLIMINnAl Gases Woe. ae ees 8328, 8929 
certineates not to purchases... ..5 seme 591 
committing magistrate must file return. 8768 
complaint filed with, when........ 6538, 6546 
COUN LY Clerk, WExX: (OfCIO. | Ea eaiasrece ee 1735 
CONSOMAAStONMOL TONG. cess estates ea 1452 
name ‘“‘county clerk’’ may include...... 5848 
IS JISACOUNE YH OMIGEI 4s jarston en cid oso e ree 1451 
to complete business to end of term.... 1462 
court, adjourn in absence of judge.1796, 1797 
post order fixing terms of ...... 1672 
adjourning term ..... 1674 
and give notice........ 1674 
custodian of records, paper, etc........ 1536 
docket certain court martial judgments. 3858 
GCeputiessand (ASSISTAMUS, vyae perce iekahiemetere 1461 
GiTLIES PP eMer ally. altos coeheehe eras ee ee eee 1536 
Quity on ehanserof venue .c. ssn acee 6535-6536 
CRINMNA CASCS Mia ulitesce sn aoaieene 8915 
Aefault, LOmenter” sce .tente ea weer 6844 — 
eligivillty, VeSiden Cem mccain hanchrire een 1450 
enter orders, judgments, etc. .......... 1536 
election, contest) duties... ascee. 2413-2417 
fix time of trial on search warrant re- ‘ 
AUT Face aheca ate etrtest a ered cae coche tin cheery renee 8357 
LOGS -OMUMEV ALCO aaisteralolstelsralaletente) erekalel ceaie 2521 
must keep account Ob. . statis. semis 2575 
separate account of jury.......... 2553 
pay to treasurer monthly.......... 2520 
Mabilitytor COMOGCLON aes tyesrs ee he 2675 
payable in advance ...... L drove rete 2576 
of stenographer, to collect.......... 1883 
INGISSNE MSUALO US om Ocuut mtartelra steieietars 2576 
procedure . 2577-2581 
SFO OUAMCLEMILOG wretvss stevaras) «1» NGG eee 2582 
must keep fee books... ..0...%. 00% 2583 
THIS MDOP ECORI | srt, cco cie osepelacessney 2584 
GOSte OL OULD IM GALLON 2) es.) oiayae cust ele 2585 
Sliall receipt LOM wie. siete o wteisree biel ahelal 2586 
failure to pay over, penalty. .2588, 8239 
keep fee book, penalty..... 2587 


receiving or charging illegal, va- 
cancy, damages . 
accounted for, before salary paid.. 2571 


POD aBO DENSI 2588, 2589 . 


oI 
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CLERK OF THE DISTRICT COURT— 
continued. 

hours. . 

index sheriffs deeds, etc. 

inheritance tax, make examinations.... 

further duties scree sets etcsr 

tax and lien book - 

entries, index 

probate record kept 

issuing false certificate, felony.......... 

issue attachment 

process and notices 

irrigation district bonds, confirmation of 


3551- 

HUGLSIMNENC  CMitr ys CLC araracrramenp icy. 6844, 

judgment, roll; make up i.60-4 «+. 6867, 

transcripts to other counties 

6868, 

COCkKeting sexu akira oer 6868, 

‘ of justice, docketing...<....... 

of city court, docketing....... “. 

transmitting or receiving, af- 

LECTINS PLEAIEYs Ss. ccveie arate 6536, 

justification of sureties before .......... 

PAVOTS CO) MIS MIST OL- Pence ete lacl-inseeatle nse 

URAC AULEIOM” nomena dudes, Hooue 

deposit names in box.......... 
drawing, proceedings, 

3610, 3611, 3618, 

TSSUCr ViCITG. momtrsis ce enced alates 

Iba Babbaavisyow ay neKEIals quinolone Ore oon 

INSCLUMACALESSESUS create stottacs «akan 

JUV DOXG) MATILCSsmaner etre atens test eae 

monthly statements of ......... 

keep attendance roll of....1536, 


furnish certificates, etc., 


1536, 2544, 

moneys deposited in court.......... 6770, 
pay to county treasurer...6771, 
LOMPECCLY Cranston 7214, 

in hands: Off taxation versie 
monthly statement of jurors’ and wit- 
MESSOS! CELUI CALCS 5. nhc steocis rte ae act 
motanies) keep “record! ‘Of yicrsciasnslecisetree 
notify attorney general of convictions, 
WHET iis, cess sd chet elevate Lanterns tate 

district attorney of appeal from 
industrial commission ......... 


optometry board, appeal from.......... 
office at county seat, exceptions....... 
order service by publication ........... 
papers on assignment filed with........ 
probate cases, powers in ..... 7561-7564, 
purchase certificates, not to 
principal includes deputy 
salary, classification 

when fixed 


not paid till fees turned over... 


SEN 5 ce o-o otaulouiee clone oben 1400x10, 1536, 


settlement of bill of exceptions... 


Pars SU Leer: 


GENE 


3554 
6861 
9059 


6869 
6870 
7501 
1719 


6868 
6646 
3609 
1536 
3609 


6810 
3611 
3614 
3615 
3618 
2568 
2546 


2547 
6772 
7299 
7224 
5906 


2568 
1537 


3857 


3148 
4322 
1463 
6549 

299 
7856 
2591 
5848 
5087 
5088 
5091 
5092 
5093 


» 2571 


1803 
1804 


- 6969-6973 


stenographer file stenographic notes.... 1901 
copies, orders, ete.... 1901 

summons filedswith;-when ...5......5... 6546 
supervision of, by county board...... 1400x3 
testimony on trial when to take...... 7206 
VELCICHA IONTEL, KOUCE dele mere ey one sche eerste 6815-6824 
CLINDNal CaASessr. G ctescss steel. me 9B0 

water, statement of claims, to file...... 3411 
Notice not. linea wees 3412 


CLERK OF DISTRICT COURT 
cluded. . 
water, statement of apoio rors 3. 
filing of referee’s find 
ings.. k 

wills may be deposited with.... 
witnesses, keep attendance roll of.. 
monthly statements of... 
CLERK OF JUSTICE’S COURT z 
Certain’ CitleSs aa cic Maree oes . 145 

appointment and duties.............. 

CLERK OF MUNICIPAL COURT 


fees .... 
to keep records of court.......... 
Lo issue all DFOCESS si rintecate s siewenetr cero aie shee 
custodian of seal . nee 
of records Of certain jasticoseee 1768 
oath and bond . 1777 ’ 
CLERK OF STATE BOARD OF EDUCATION | 
See Public Schools ae 
CLERK OF SCHOOL BOARDS 
See Public Schools. 
OL State! DOATA wriaaa Nowra tetera 
of county district board.... 
of city board 
CLERK OF THE SUPREME COURT 
how appointed, duties..........:..:; 
bond . 
SOLALY ee baa eu ouaatione sales teu leaeholecpemerets 
OTIC —TECOLRASyeSCa  aioie ever cic elie tanenetsraeraetes 
may take acknowledgments 
ISSUC" DPOCESS aye sacenotoieacate tel eee 
certify records, etc. 
adjourn court, when 
appoint deputy 
fees collected in advance............. 
schedule: Of) Jeakeeston ance un eae eee 
paid into treasury quarterly. anes 251g 
is law librarian for state....... ‘ela aap ona ote 
Gutics hacnwccenecnee 
to distribute Utah re- 
ports S apes otele SRO OLE 
procure stationery, etc., for court...... 1658 
CLIFF DWELLERS : 
protection of relics of 


COAL 
sale under false name prohibited...... 8354 
penalty . ...... 8855 
must be by weight............ vee. 0200 mmm 


delivery ticket to state weight, etc. 6295 

duty. of inspectorsm im eee 
COAL AND HYDRO CARBON MINES 
for other mines—See Mines and Mining } 
3890-390 a» 


inspector: : 
appointment, term, vacancy ....... Che 3910 
salary, traveling expenses....... seein el BO 
Whenepaldee, eee oes 3 


duties of, imposed on industrial com- 
MISSION (SUI 9) reer ee ae 
stationery, instruments 


Inay appoint clerk, when 
fee for inspection .. 
bond, qualifications 


owners to assist in inspection...... 
require sprinkling of mine........ eae 


notified of accident in mine, investiga- 
LON ee 


Fee ee eee 


~ ~ concluded. 

: inspector—concluded. 
inspect mines, report to governor.... 3922 
notify owner to improve, when........ 3922 


member examining board for mining 


IDOSSEERRC tina: aii ieee <a 3925 
a. give certificate to fire boss..... seubwnie 3925 
= owner: 

; assist inspector in inspection, penalty. 3914 

furnish guide for inspector............ 3922 

; -make map of workings for inspector.. 3915 

a make annual statement ............... 8915 

- notify of opening new mine........... 3915 

a entrances, protest against fire........ 3516 

z provide safety appliances ............. 3916 

proper openings for egress.... 3916 

i BURGECHORS seten corse stdin isi: sete ees 3917 

” other supplies and medicines, 3945 

‘ pure air, for ventilating....... 3918 

q water for wetting down dust. 3919 

biMMbeEr LOM MAINES sve «ses 3920 

Speakinestubesizy ee waco. 8923 

oe observe certain rules ........ oid watec 3921 
explosives not to be stored in mine, 

3921, 3944 

5 notify inspector of accident........... 3924 

: Stree OL OVA MS CALCS iv. aleve cr-)e'ats)ciere sie ects 3930 
: damages, when boss without certifi- 

= GEIB ec SRBC OT ION SRCECEROEE PRONE Re 8925 


board of examiners for mining boss: ; 
appointment, qualifications, meetings 3925 


by STAMP CELUMICALES.— WEN ci. cw ais iwrcre iene #6 3925 
LOLI COMPCMSALOR? nats enpocia see oie as 3925 
mining boss: 

a ey Tey MOM on oc booce \apoee te oat 3925 
- examination, certificate .............. 3925 
; miscellaneous: 

= employe to observe rules.............. 3921 
use of explosive oils in mine...... aoe 
- speaking tubes to be provided......... 3323 
inquests held, how....... bo ooodegnesas 3524 
3 accidents, inspector notified of........ 3224 

; where boss without certificate, 
. amar este caterer Ane tes oe ema 3925 
weigher to be Sworn ..........s...0-. 3931 
4 check-weighman of miners............ 3932 
fraudulent weighing a misdemeanor... 3933 
i. weight to be noted on bill of lading.. 3935 
F penalty for failing... <..0.-.. 0. 3936 
7 “shafts, etc., to be fenced........ 3939, 3940 
o burning coal, ete., fencing, etc...3940, 3941 
penalties for violations ............;. 3926 

COAL, WEIGHT 

= earriers must not charge for excess..... 1250 
: Pau OIt inte eye ema oe a Stra 1250 


consignee recover excess paid.. 125 
buyer’s right to examine before 


a as AIG COPIATIC On eree eles aun louse 5156 
delivery to in behalf of buyer 5156 
to be noted in bill of lading.... 3935 
4 2 penalty for failing .......-. 3936 

COCAINE 
unlawful to sell or possess, except...... 4432 
penalty.... 4432 

CODE 

of civil PTOCEdUTE ....... sess eeeeees 6441-7545 
of criminal procedure ........-..++- 8546-9468 
Berri aus ye, etfs 3 en athe Mert re Nc 7891-8537 
eto hiteey ie Sdn wes be 2 1553-7881 


~ = ptoxme soy ill: Coa ¥y at PART ae 


= Pia ey oe 


a 
. +r re = 


gtd BSAB) 
ad . : 


bay 
1783 
CODICIL—concluded. Sec. 
execution of, republishes will............ 6325 
revoked by revocation of will........... 6339 
COERCION, UNLAWFUL 
bopaoycll) ovhwayo Wie marae vrs cta Suns cot aac ck: ato cae 8329 
DOM BUCY: anes nace cetate avers cverched tovene <iaetes tes ear kur 8330 
COHABITATION 
unlawful, defined, penalty............ .. 8087 
counts In indictment. GtCi aac tre ore 8091 
COIN 
COUNTS BO MRL iy 4 a uaidveveuy. oriiere apace tent 8277 
falsely stamping articles as........ 8500, 8501 
possessing or receiving counterfeit...... 8279 
dies for counterfeiting ..... 8280 


offer in writing equivalent to tender....7215 
COIN SILVER 
articles, not properly stamped, penalty, 


8500, 8501 
COLD STORAGE, UNIFORM 
articles not subject to storage.......... 845 
EX CEDULODS! . ens acts crete oii cetate rere 845 
COWUSCEUCLI OMT A 4 Gees tas wile, craven whey syese crea crsneeenene 852 
CILATLONIN ses ereioeneloate tvs see she Sua vod 0 le tetaiiene * , 308 
dairy and food com. state., supervise.... 844 
make rules and regulations...... 850 
MEAMEds Sher ss.c es Saiets wane clos cherie oa 840 
deposits to be plainly marked.......... 846 
RCUVOVAIS acre clsctewe cera cestante ravers 846 
MCCNSO aA alicia Grolela’e euexers, <unieaecwxas ti oreve te Roto 841 
ADP LCAWONS Ra bes oe eee wae eeee oa 
INSP COLO ss. sore isin ceacoterta ere 841 
POC CK: Sop vata anit steps ecdne Secciharteae ae 841 
TEVOCALLOM yagi te cieceus oteeec er chcreeeeS 842 
re=storaee. UM law Lud wry tiie pare ere erehacees 849 
SALOMOL MAGE CIOS VAdy Cae ressieielescitcs= tha Recbeee 848 
notice of storage given......... 848 
Storagese records: (OL. alee s-cnateic ysteisiane eayenstele 843 
TEPOLE 0 ee nen ce here 843 
BUGCOSS CO creysvore eo echarsrs cua ttee pants 843 
DEVIOCIMOL Meter. b.s cfann eee e eee shenete Zi 847 
TEDOLUTSHS rscianets, o visstoane & oufemeus etna 847 
EXtens1o meOte tlle win cres essa cterehe 847 
ibtrenlenetorsuaxere” Sanamonongaucdon0G 4 847 
re-storage unlawful ............ 849 
transfer of, when unlawful..... 849 
SalecOimarvicles sins acc welewioncerrs 848 
notice of storage given.......... 848 
PULOUATLOMS ete OTIG LLY tre teanis apetet oes, 9 ates anedaes enya 851 
COLLATERAL SECURITIES 
accompanying negotiable instrument... 4034 
COLLECTION AGENCIES 
HMaBe AMVEY TOG’ haseo dood ure hon oo aac 830 
file *hond “‘sSeeretary Stas Se esl ae ew ee 830 
Provisions) OL DOM. 6 eee ce erciestsienle ra 831 
iNchelaakep Coy Mlofe evel Ratenms acre Geran ao. 831 
sureties, secretary state to approve.... 83 
keep record of bonds. ota i css ee wwe 833 
ioerllay 5 5 pehhoohtiododmodr oonenonnS one 835 
Eearinje.gioiakseq Seceiac gov oaans OOo detio ooo 836 
COLLECTOR 
of taxes, county treasurer is—See Taxa- 
LEVON Bey re eetech CB aehc OLN ORE RRC ec 6010-6109 
of taxes from car companies .......... 6010 
Sicilia aa OO ue pee Pans ea iti, Pater ein seeqaiciid +. oiaensshrs) 6 ace Cows 6017 
COLLEGE 
See Agricultural College............ 5233-5296 
SGML VC TSUGY 0 dels cjaie lai ce =) elelccete cle larelre 5520-5561 
OMA OSLS = COMM. cs + cnsysrsuste cs anes eh evela 370 
COLLISION 
on railroad causing death, liability, pun- 
TOM ATTH Cs Cawsiecsacls apete pyetelo’ Tel iaueneta teres <tens 5 pecs lity 


COLOR OF TITLE 
defined, improvements made under. - 5031-5088 


. 
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‘ his ; vs y 
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1784 GENERAL INDEX. tees 
COLTS—See Animals. See: COMMON BARRATRY r “te 
TOTNES EGAUY.S a epais olehiteie tere siclsua raters stata Gl eiteveko ters 51 defined, how punished ..... salacetohatsterCieteene 80 
COMBINATION proof required .......... iioceeenee saree 8009 
for controlling prices, unlawful......... 4475 COMMODITIES bs 
See Pools and ‘Trusts 2 cic« sera se 4475-4497 non-liquid, how sold...........+..+++.. . 6300— 


COMBUSTIBLES 
county may regulate storage......... 1400x20 
city may regulate storage....570x50, x60, x75 


COMMANDER IN CHIEF 


MS COMER L CIC: eet n eis vacsiei sous tenelayeis ous ecvoctene 3828-3869 
COMMISSION 
governor to issue to whom...........:. 5687 
ad SIGE vee ccimtere ten cle teloksdeteyevchenetsners sie tatera|aue 5695 
PSS RLON civics: Mersvati ae er aiebeliop festevene - 2511 
va GLO UL Gage: COwmm ati vae a lereterVanals ararers rete on 095 
of militia officers, issuance:............. 5687 
expiration of, of notary, affixed to in- 
SETI CLUES ests Mae /tkerctete aie hes svescitis easehesceterses 4256 
COMMISSIONERS 
bank—See Banking Department...... 871-1017 
dairy and: food—See Dairy and Foad 
PPO CUI CES! saree aces opals face teicteisieeseaiete net ote 1920-1995 


fish and game—See Fish and Game. 2615-2647 
horse—See Horse Commissioners... .2890-2904 
insurance—See Insurance Companies 


1122-1180 

jury—See Jury Commissioners...... 3602-3608 
land—See State Lands.............. 5571-5681 
FOAM CUitl eS EtCas veya oi trier ie cceehs 8800-3811 
county—See Counties ............... 1370-1466 
POI ClUeS POWELSn ake sales ten cle 650-653 
of poor, appointment, duties......... 1400x48 
TOPOL UR Men leis whore ieee aden orctnrets 1400x49, 51 
COMPCHSATIONM ss . veteace o ceeee 1400x52 

of deeds, appointment, etc............. 4258 
POW EY SaL oP cheeieets Stee Gratse trees cretere 4259 

CIKECE LOL ACTS UY, miroetemicrin ie ree 4260 
Oath. tvasekn snares ah emierere one eee 4261 

selbhaversn oho sreristeesleta lets ccteiaea ehevar # Stare 4262 

PECS de enna o ererafeeee Oe oie 2535, 2536, 4263 


secretary of state to furnish laws 4264 


file copies of commissions....... 4265 
COMMITTEE, CAMPAIGN 
CROSSES) whhroheel Apo no ono momo bob ae 2366, 2376 
SceeCOrrupts Practicess sai sss creee 2360-2406 
COMMITMENT 
for contempt, civil procedure (J. C. 7525), 
7069 


probate practice ...... 7630, 7734, 7842 


of debtor, supplemental proceedings.... 6956 
on requiring security to keep the peace, 

8576-8579 

on preliminary examination...8743, 8755-8760 

delivered with defendant........ 8759 

POPU Meee tare ee coos sua ere A eects 8760 

must precede information.8549, 8779, 8755, 8878 

of witness, for appearance.............. 8764 

on inerease of bail—See Bail.......... 9259 

after information, etc., set aside........ 8882 


on sustaining demurrer to information 

or indictment . 8893 
when mistake made in charging offense 8393 
on dismissal for lack of jurisdiction, 


8995, 8996 
when facts proved do not constitute an 
OFEEN'S © segs y cotoretazare oka ey sf eksheve ecole ez aseroehe 8398 
after conviction ..«...(J. C. 9453), 9032, 9167 
on granting arrest of judgment ........ 9088 
Of insane: tosaslyl uinimearmrins eere eee 9333 
, Of SLugitives from, wus tl Geass mieite 9396, $397 
informal, habeas corpus, proceedings.. 2692 


ee eee Liecksa so A “i as 


exception, standard barrel and berry box 6300 
COMMON CARRIERS , 
WiMeele CHK? G SHocooodnA t...Con. art, 125isecmau P 
defined . . oe AUSZam 
control over, q 
Con. art. 6, sec. 26; art. 12, secs. 12, 15, 20 


See Railroads ...... stele tarcaeeeye Jone el 22pe26omm 
See Public Utilities #2. 4eeeee 4775 - 4853, 
refusing to carry passengers..... aise eee 
lien of, on freight, etc., foreclosure 
3789, 3793 
liquor, keep record shipments.......... : 4 
unlawful open packages..... sista OS ONE 
embezzlement Dy 0s. wwe nels peetoc Se 306 
leaving indigents, ete., in county.....1400x43 


notify inspectors of arrival of trees, etc. 1906 
quarantine regulations in shipping ani- 


casteWisy ae th OcOo DCA S are haoctery a sReeeiete .183- 208 
COMMON LAW = ee 
the rule of decision in this state, excep- ‘“ 
iploN he poCOUOCERD Da OOO Mb GAO Soe Bap ici) 
statutes in derogation not strictly con- 
Strucdi:. ook own ace ae eee eee se DS8OM 
rules of equity prevail over, when...... 5839 q 
rule that penal statutes strictly con- 
Strued: ANOPCLAvive ao see-cte i etcraner seer otela Ee, 7892 
construction of statutes, note.......... 2 5839 
repeal of statutes, note............ ois shelen 5839 
COMMONS . 
dedication of ........... BP rnien oar 5022, 5024 
COMMON, TENANTS IN an 
devise to several makes them.......... 4873 
action to determine adverse claim..... ~ 6509emm 
one or more may sue for all..........6512 
in mining claim, annual labor, note.... 3895 
COMMUNICATIONS 
by telegraph or telephone deemed in r 
WEL UII pen at etecetccnsvere eters he oetuelorareors .5820, 6120 — 
privileged, fair report of proceeding 8078- 8080, 
by interested person............ = 


communications generally ..... 7124 
COMMUTATION 


PLISOHELs: MAy Reali eee 4330- 4332 


COMPANIES : 
See. Corporationsten «cee a eee . +++ 860-919) 9 
COMPENSATION : ; 
fees = See. Hic ecm trare ree eee eee 2510- 2593 
of attorneys, left to agreement......... 
on foreclosure of mortgage.,.... 72) 
in action for wages...... Rens, 30 
on foreclosure of lien...... Fria. 5 
in: probate) casesStcnaemtee 7729 
of state and county officers—See Sal- 
aries) Gri h ciutetee aoe eee mee CONTRO) 
of members of legislature.......... cities 
of employes of legislature.............. 
of irrigation district directors.......... 
of members of boards—see title of board 


of city officers fixed by ordinance...... 
of officers, ete., of state institutions— 
see name of the institution. “4 
of national guard in service of state.. 3! 
at encampment . 5 Sc 
city may pay city justice...... Ghodouse 
for U. S. prisoners in county jails.... 
for property, eminent domain, 
Con, art. 1, 


; 


: 
3 
i 


COMPENSATION—concluded. 


Sec. 
for injuries, trespass, damages, etc.— 
See Damages. 
of assignee of insolvent debtor........ 314 
of executors and administrators......... 7740 
offteuardians ... .. Sie fecsinis einen creer 7837 
of deputy state Peeerit enon of 
SGHOOISH Sees orci. EEX GOMUOR GY Cie eS 4517 
Olecity ‘school examiners. ...<<c... +... 4686 
of truant officer for schools............ 4729 
OteLeZIStr ya AEN. si aecice ookhlts 6 a 2134, 213 
CLeHUdses OL CleCtON ses. cis ee se sue deree 22138 
OLjudeenof-city <COUTt ns. coscs .aacne fos 1706 
Ofemunicipalecount wastes ere en 1750 
ODMUVENUS COUN acc ose cats 1814 
of judge pro tem city. court.;.....-<... 1733 
TAMNUITULCHO AL COU jag) mete ate crate os) Oe 1755 
OfeprODAtIOMEOMICOES ss. ats. /eiere o'erss ee 1814, 1826 
of superintendent of detention school.. 1855 
of person delivering election returns, 
2233, 2248 
of drainage district, supervisors........ 2064 
Oi ORClE CS) cy ati eelaciene vastus a Oo eae 6835, 7753 
ime EV COTMMIMISSI OMOTSS near ic s,<icyea 80 3605 
defined, in Industrial Commission Act 
GSULIO CMO) ia, setcsier. chs tus Chur cintelertys aus Sele ARTs 3113 
COMPETITION, UNFAIR 
Gefined sands prohibited s,..%. << 0.6 see 4 is 83338 
attorney general prosecute............. 8334 
Ghia MeereRe Vv OKECHIL CG yaar. isis rec teiene or sieceip eee ~ 8334 
RSCTA VOR cM crebsce atlister sane aves fo So Os sievariorets Oe 8335 
COMPILED LAWS 
On LOT chow. to berreferred. tO. s 6 \.icye..i2ss 5829 
OLMUSSSs ADYLOVAL, aMOUC ie c wiejecaieis aes e sere 5829 
OteUSHO, SADPLOVALS MOLE: 6 antec ars acre aves 5829 
COMPLAINT 
civil actions: 
abatement of nuisance, for.......... 7240 
action begun by filing or service...... 6538 
account items not pleaded............ 6598 
allegations, what are material........ 6607 
what are necessary.......0.5: 6566 
SUM CLENCVer NOLS yen alte cet, <a) 6566 


not controverted taken as true, 
(J. C. 7489) 6594, 6606, €845 


amendments—See Amendments, 
(J. C. 7451) 6570, 6618, 6619 


COPY. TEA) SCLVICCN ne 5% ls etter. 6570 
Bianyeie: We). Geet Bic tcc HOR Ooo ngeett rico 6575 
jancreshxshiy, Jie) 596 sdcocudedc on ano aor 380 
Guin COUM palo adnan cu Dr ate Brean sao. 1714 
chose in action, in assigned Piast akst strats 6476 
conditions precedent, pleading........ 6601 
controverted in part, judgment as to 

MeMIcULING Cima wl. mrns atom cyecstenateiecr sabe (cunve) ae 6845 


counter claim deemed complaint, when 6773 


GLOSS: GOMPIAINE ee oe oe ane wie wee 6581 
copy to accompany summons or to be 
filed within ten days...6538, 6546 
deposited for defendants...... 6556 
damages general and special, note.... 6566 
demand for relief. 5... 0... +3 ses5s ene 6857 
GeEmMUrrer TO 62 ase ccs ee nee se 6568-6573 
dismissal grounds. . ......-+++++- 6546, 6848 
Givorce’ Case, IM... 6. eee hee e rece nrae 2999 
election contest, 1N.....+-.eresenreeene 2413 
eminent domain . . ....sssssereesraree 7336 
fictitious name, statement when party 
Sibel levees 6 aconopoUmouUUdomoD Ie GOuG 6621 
forcible entry, ee allegations........ 7320 
filing, one day..........--- 3 7320 
verification . 2. 2 seecesssseees 7325 
amendments . . ..---+++++sr ee 7323 
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COMPLAINT—concluded. Sec. 
civil actions—concluded. 

Uolich gol LereKo Keyes Oe Unley onc Geass RESO 6517 

INTERVEN LON pum entities mete al eae 6518 
intoxicating liquor prosecutions, allege 

PMLOL CONVACHONS Inne ea moe sD 

may unite different offenses... 3368 

irrelevant matter in, striking out...... 6597 

JoiInder sors eictlons ini... creme eee 6567 

judgement, how pleaded ac... cee 6600 


JUSLICE'S-COUrtY init acdies Gan ones 7447-7450 


PUVEDILE  COULH, sls), cen tye, eters eT ae 1817 
libel and slander, in action for...... 6604 
limitations, "pleadings yc. sac. coe 6602 
LOSE OWASP DIVE Gist ate orn cahe ee acne tents 7212 
maintenance, separate, for............ 8011 


objections not taken, what deemed 


WUE ON ae Baty Dale cenetstcdars velisierdecte.cevte at eae 6773 
parties—See Parties.............. 6495, 6520 
partition of real property, for........ 7261 
plaintiff’s first pleading........... 6564-6565 
pleading over not @ waiver........... Assy (al 


pleadings generally—See Pleadings. 
liberally construed . 6596, 6622, 6968 
private statute, pleadings..... i+ blecereue OOOS: 
real property, how described in...... 6599 
representative capacity, how pleaded. 6610 
questioned for first time on appeal, 


O\0) MoM Pey WOE Seats harry Ae Re or -» 6994 
signed by party or attorney........... 6593 
stricken out as punishment for con- 

290611) Pe eee har eae eet IIS Rath cs 7133 
SUDSCUEUELON, nls G.ceieite erie aeons Miner 6514 
supplemental not a waiver...:........ 6608 


summons must issue in three months 6542 


alias, issuance within one year 6542 
CAKES LS COVELYO Les sloissn stelle olor etches 6091 
trial, place of—See Place of Trial, 
6525-6536 
usurpation of office, for. ..:-....- 7358; 1359 
ViATIATICOs 05 «. seWacrsveienetste oss pCR SA Eee 6615-6617 
verification....(J. C. 7447, 7448), 6593, 6595 
One Getanil tere ys) ston tosh 63844 
on forcible entry, etc......... 7325 
water rights proceedings, statements 


thay INO Oieroe acs chaceonnckooelgnass 3411-3419 


criminal actions: 


DESTIN AD Vaan st auiterickoieeie sae Gee Ce 29420) eS6ras 
GERMS ins a cesta Aaielivere tree el ee necieree tage 8674 
TUS State wilaaitis pwert cl. corel ourset neler onerate 8680 
WNO LAAN TIS eeLIN AAC ctrslavad stetsuetovan svete ecient acta 8681 
oem caubaleyne my a pGnogecd cod oaa 0 8682 
FILOGS “WINES Som ews feislersls eleteeiebael vc betciere 8683 
MUST MAME) WICNESSES so. . ccis erotic ee-tats 8684 
filed when arrest without warrant.... 8683 
ASANS te COnpOraclominwe: «wats 590, 9354 
COMPOUNDING CRIMES 
or concealing, penalties............. 7920, 8005 
compromising certain misdemeanors, 
JIOYSOOKERME 4 Bg acbpop Samosa vomrgdoN 9339-93841 


COMPROMISE 


officer to allow judgment, effect, 
(J. C. 7498), 68938 
not to be given in evidence, 
(J. C. 7488), 6893 


tender and deposit, effect........0..... 7044 

ToKSEVe Ul ayee G6 ty soo Scere bon Sad coc 7044 
offer in writing is tender, when........ 7215 
when executor or administrator may.... 7727 


offer of executor, etc., to allow claim in 
part, effect... 


om ie Oe oe a eee hee 
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COMPROMISING PUBLIC OFFENSE Sec. CONSTABLE—concluded. : . 
Voraes ane tN Kays 2X6 Mens Se ecimenn ore mS Oa oS 9339 Qualifications es ae peestetl Bi 23 Nmaies eter 
NOU CAM OW COe en ni aeinretenete 8005, 2339, 9341 shall attend justice’s: court... 72- 
TO CEMn Own rmn me matytoeals oar sreeye terete eye 9340 serve process of justice’s and city courts, 
Only. as Provided Dy “law. sence acmiesirlene 9341 : 1627, 7448, 7506-' 7508 
by order of court, a bar........ Aa pen Ob 9341 of municipal court. ............ 
CONCEALED WEAPON of district, cOutE wheter cnet 
earrying, prohibited, penalty............ 8230 hi Ch Gen, Cle oOtonomen ot Brow ly. 
CONCEALMENT of any competent authority..... 
of person or property by debtor, grounds is precinct poundkeeper—See Estrays. .50- 7 
fomaattachmien tvs. acca cietisms wie ets etcls 6704 performs duty of sheriff, when... .1523, 1524 
of property by judgment debtor, supple- entitled to printed copy of mare and 
mentale proceedings wa .y cer sie srs erate 6955-6964 brands 1-22... se ores cemeees oni ee Re ee 
of felony or felon, penalties........ 7920, 8005 entitled to record of marks and brands 
CONDEMNATION may serve city process; Cts. 1. e 
See Eminent Domain ............... 7330-7350 justice to fill out papers........- RS, 
CONDITIONAL SALES not to charge for copies furnished by 
of equipment to railway............ 487, 1260 Paxrty 6 Wied Aeige e ra eee erenede ete eaans 
SORELY eNO UC mae linear einen ae, ney aati 487 may apprehend dependent neglected 
CONDITION PRECEDENT (lavuts Mevacee nr yoo Oooo. so Ob Am oes 0 6 
LOUGH ara se Nicy is of Ane esade oid even eelenenee etter 6601 justice may depute person to act as, 
or subsequent in devise........ 6321, 6376-6379 a igldl 236 ee arn PEA Gis DOr oe mann domes 
CONDUCTOR, RAILWAY refusing to make arrest, a crime...... 
may arrest without warrant, when...... 8715 suffering a prisoner to escape, penalty 7969 — 
shall take arrested person before magis- purchasing judgment, a misdemeanor.. 7960 — 
erat Che Meh achiei-Atectneanste etary: es nena totecerete 1999, 8727 not to be interested in suit sas eee 
intoxication of, misdemeanor......+..... 8202 limitation of action against........6 
wiolation. or neglect. Of GuUety s.n.c sca as ens 8204 enforce rabies prevention............ 
Om OA LS WACO. Ae ths Orie Ghoul cs Selalnce en tens 1244 assist in maintaining quarantine........ 
CONFESSION OF JUDGMENT “enforce prohibition act... .--as7sesesene 
TTUROULS ERIC COMM Ce at eperialetee teinion sosleenieney 6887-6890 duties, Search. and sseizurven. soe ee 
Aya Clty eC OMT Gates arcide) serene eoreante & aie foereretate 1710 SOIZUPe: Sn See en eee 
Hest COIS COUT te ay. erieucte/etel Koray sete e eens 7490 Seize gambling deyicesmes acces eee 
MeriTOGEStaAteniremt fOr. <telereicisia stele acia sterols 6888 prosecute gambling Gb e ad Lae 
how entered, costs...... eel oiehisse# 4: sy ef od alkawe ceoiin 6889 duty as to an EXeGUELOIE:. Ne. eee 
what constitutes judgment roll.......... 6889 failure to pay over fines, a crime...... 
warrant of attorney for, in negotiable to search for concealed imitation dairy 
hos seaaniele as Sa ookm eonod goo 4034; note 6888 jena Uy MAY 6 A & ngoaasenceens 1°50, 1951- 
CONFIDENCE GAME powers of fish and game warden........ : 
Gefime yep CAE yoo cietorehenc tees! cuales ives elle 8356 fees, to be collected by....70, 1524, 2530, 25381 ‘ 


AMLOMIMALLON iGtCre LOM. sure aesrecreiam cys 6 8357 
CONFLICTING CLAIMS—See Adverse Claims. 
CONGRESSMAN 


elected at general election.......... 2101, 2266 
campaign expenses limited............. 2376 
special election to fill vacancy.......... 2104 

DLO CIAMA LODE aye etter ia uae: 2103 

CONSANGUINITY 
Seer Wills; “SUGCceSsiOn o,f eee as amare 6311-6346 
GisGualifvine -jUdSeS A. Fe wee cycscrsrey ates latte 1795 

MUVOLS ch sro seye systete cla abel ei teres 6799 
TOLELCES wept ve a ee eee eeene 6799, 6838 


marriage within certain degrees void.. 2966 
CONSENT—See Continuance, Trial, Waiver. 


NMOL Lint CY OCS: . ci Seaaieke i nueva einen vaans 8109 

ASCO CONE IMATTIAL Os. San... cls wheneterarume eran 2973 
CONSIDERATION 

See Negotiable Instruments........ 4053-4058 
CONSOLIDATION OF ACTIONS 

DyaROLCeTA Ol COULLE sit nrc stelnig sl sh ashore 7219 

HOLME SOLU ACEIONS ¢ cie.c sh weiss esse aentete eee 6567 
CONSPIRACY 

defined hows punishablesc. scisc.. es asa es 8018 

what conspiracies punishable criminally 8019 

agreement to commit crime is, when... 8020 

LCA EMA Chas ORO Oli scwebeicrs nna cccesv Tecate, 8985 

to prevent discharged employe from se- 

curing employment, penalty.......... 3681 

intimidating em ployiela ws, socks des ne he 8493 

for controlling prices, penalty.......... 4476 
CONSTABLE : 

is a precinct officer...... OEE PO OTS 1454 

GlSCLION Gy CEM. ce oxalate ...1460, 2102 


CONSTITUTION OF UTAH 


CONSTITUTION OF U. §. 


CONSTRUCTION 


a county charge in criminal 

CASES! Shor al aecereere sere reine 1434 

account against county, approval ae 

table; ‘to: be? positedic.. s-.ces 
receipts, muSstHigiver..-cm. .. ae se 

no fee to be charged for commission to 25 

duty of, in action by poor person 2578, 25 ee 
not, to practice la wise ase tere 345, 7438 

acting as attorney, etc., penalty........ ; 


index to pp. 95-114, this volume. - 
amendments to, adopted 1918, page 94a. 
foreign corporations to accept provisions 945 
fee for filing. acceptances... =. senses 
enrolled copy, with secretary of state.. 56 
amendment, procedure.Con, art. 23, secs. 1, 
submitted sto voterssce-n sees 
certified by secretary of state... 

Dp coumtve sclerkre omar 

Publicatione. e..- ates 
question) ony ballotyncat. eee 
preparation and distribution of 
statements concerning . . .2290-2293 


index to pp. 21-27, this volume. 


liberal, of revised statutes........ 
of penal statutes........... 
of Pleading 


x ISTRUCTION—concluded, : 
_liberal, fonmappeal, vciville ss). acceesacss ook 7011 


criminal . . ...9222, 9231, 9365 

of Constitution, note. ....... Con. art. 6, séc. 1 
Ole SLACICES eM OUST Atel tae tao Sen a keel 5839 
of wills—See "Wills... 0.6.0. co eet eeee 6311-6403 
Statutes, words, terms....:......... 5838-5848 
PRODATEKCOME: Sr. sa: aie eee cic wa, Pt 7878 

1SKE) OEM UACCLERO LES FS ai en oe ern ae 7891-7903 
Stabuce: NOt Tetroactives is: 0... cece acn 5840 
repeal does not revive statute.......... 5842 
SOC tm EMOLall yee ie cutee lee ts 5842 


by revised statutes, effect. .5830-5837 
time of performance, computation, ef- 
fect of holiday..2860, 2861, 4233, 58438, 5844 
common law the rule of decision........ 5838 
rule of strict construction not 


LD IRC ANOLG seaeuesirac teva. cence 5839, 7892 
equity, prevails: (OVE. c..tt snes. 5839 
CONSUMER : 
may have public utility measuring de- 
NWiGesteStCd se mami aan Sie eae (sub. 8) 4814 


CONTAGIOUS DISEASE 
powers of state board of health—See 


PPCarGNes 1s tetera a vie oe Aes Wee 2705-2765 
county to prevent...<7..... 1400x389, 2720-2765 
HEY MUO OPEVIEN bie c1e cy toies eye em oes 570x65, 2720-2725 
OWT CO, PLEVEN. 5 s)he... ors.< cere 786x2, 2720-2725 
regulations for suppression of...... 2743-2765 
exposing others to, penalties........ 2726-2763 

public to, misdemeanor......... 8205 
physicians, etc., must report....... 2726, 2764 
among iconvicts;, quarantine... 5... .0%0.s 5499 
prevent spread, in “SChOOIS. os csc. sole scecie 2755 
vaccination not compulsory.......%.... 2763 
pesthouse, location of.............. 2765, 8188 
among animals, killed when.......... 100-105 

AMIpOLeMe ws. sles arte LOO, 196, 205. 

quarantine . . PO eae allies 

Sheep, Gippines aa... 105, 177, 188 

bees, “destruction ~ ....... eee oaks 
locations Ol PeSt, HOUSE He Ste ag sees css 2765 
CONTEMPT 


power of every judicial officer. .802, 1818, 1819 


district court: 


general enumeration of contempts.... 7058 
refusing to act as jury commissioner 3604 
powers of courts generally............ 1790 
of every judicial officer....... 1806 
applying for order refused by another 
TTG Fig Sigs Al oc enn Catan ain nce 1809 
before public utility commission, (sub. 
OD eae ar BS trae. Oh Ses OTR OTIS Oho RCACA 4822, 4848 
entry after legal eviction............ 7059 


restoration of property to owner 7059 
in presence of court, summary punish- 


Te CWDS BUEN, Se Reece abin EOI COC nn eee 7060 
garnishee liable for..............-..+-+- 6750 
not in presence Of Court... v5.6... -5. 7061 

Venegas” Poenbh sh Se poke ceo on 7062 
Sieveciingy S20l theg  Gamasond tra 7063-7065 
appearance, hearing ...... 7066-7067 
SfuKeEnaaVerMin, TaUKEY Go Laboutngaoss 7067 
failure of committing magistrate to 

PAIK LOCUM wee Meitele © tee orsrs peterson 8768 
undertaking prosecuted, damages.... 7070 
illness of defendant excuses officer.... 7071 
damages may be imposed........7068, 7070 
performance compelled by imprison- 

TCM tye ee ower iene SAGE AGRE AOC Br Secarlentos 7069 
when cent INOS, GKROeoonoue oe Bahan ad 6990 


2 pp ication for order refused by an- 


CONTEMPT—concluded. 
district court—concluded. 


practicing law without license........ 323 
having property of decedent........... 7734 
grand juror acting after challenge.... 8795 
may be punished as a crime........ 8523 

MQUET Sato rie ey ey eaten enters 8524 
refusing inspection of writing ...... 7204 

tO) ASSISt OMEN Waser ne 8592 
TESISLINS MLO COGS Memes) teeter ete t eiote 8592 


referee, board, officer, etc.: 


Contemptsy beLore sya ives em seek ye 1819, 7072 
TSPOLeea toOnGistriclecOurt. sradia crete 7072 
attachment issued by court.......... 7072 
return, hearing, punishment.......... 7073 
witness refusing to attend before no- 

¢ UEZT ON ae IPR IC ISOM TED CLOT OR eS I ICI Os 4888 
before industrial commission.......... 8079 


before public utility commission. .4822, 4848 
justice’s court: 


contempts punishable by............. 7525 
in presence of court, summary punish- 
TORSO DRAN Ban tac Sage EDI ea ROE mur ey Audick eter 7526 
not in presence of court, hearing, pun- 
TSTATYVO TC es aaa ee whe corel Sasusl usheiecstonemenetees 7527 
assault in presence of court, bond.... 8579 | 
of dependant in bastardy proceedings 400 
limitation on punishment............ 7528 
conviction, docket entry.............- 7529 
powers of courts generally............ 1790 
of every judicial officer........ 1806 — 
eriminal procedure, provisions appli- 
CALS ei an ete asses cles oat teen acena eae 9465 
CONTEST : 
of election—-See HElections..........2410-2424 
_-ballots preserved during................ 2234 
Of Swalls—-SCen Wiles os acct atest aca 7571-7577 
of appointment of administrator... .7596-7600 
OLMERECOCUTO Ry. clescle. «card ce peetotennale te 7580 


account of executor or administrator, 
7747-7753, 7869 


payiment Of MESACY sartinte s cost crete severe 7869 
of any probate proceeding, by interested 
CL SOTAS oe autodata sera aliedetake tReecqutakh ame reckenene 7869 


_as to preference rights of claimants to 
SUACOMIATUCG A dew ion Salers cienstercrnece tts Ghats 5619, 5620 
of claim of creditor in assignment, how 


THADICLO WS feveve.) oe ckencun, voy el ce Paar a oe etch Nenate 804 
regarding list of nominations of candi- 


dates TOT OMICe se cies nomweete us se ease eS 2109 


CONTINUANCE—See Adjournment. 
of trial, grounds (J. C. 7477-7480), 6786, 6787 
absence of evidence, affidavit... 6786 
conditions, costs, 

(J. C. 7479, 7480), 6787, 7043 
non-return of deposition........ 7167 

criminal cases, grounds, 
(J. GC. 8430), 893815, 9316 
on preliminary examination........ 8741, 8742 
forcible entry and detainer proceedings. 7323 


MANGAMUSEPPOCC CAINE Ts. us wai w seus'l ore) 7396 
order refusing, deemed excepted to..... 6965 
probate practice, civil procedure applic- 
ANNE 6 nk etc OU nds. 4 Chota ODeSene CeO aT 7558 
time to plead after arraignment........ 8874 
CONTRACTS 
ACTLOM MOT SUC COSSILV Clare 'y noi alivel’s; elisioiaie #. otelets 7218 
CONSOMMAtLONGOD sia) > avers sls teteceisisist ons 7219 
written, where tried............ 6528 
another’s obligation deemed original, 
Nhatelee Caos, ar ARMA ROPER CMOS O oC Ore Oe cnc 5819 
arrest of absconding debtor for money 
Glib ey Rohe yo GOO OcDO Gee oe (J. C. 7462) 6630 


: : Oe 
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CONT RACTS—concluded. Sec, | CONTROVERSY—See action. Sec 
attachment in certain cases for money between water claimants... setae a eee oee POMLOT 
Ghee NETO eS Paodi ee Merc Mra oe OD 6704 when the court may determine between 
conditions precedent, how pleaded...... 6601 parties before.it.......... on fess sretnarive 6519 ej 
counterclaim arising out of............ 6576 | court may order new parties to be 
conditional sales generally, note........ 487 brought in, in order to Settle... se. ene -OONG 
of railroad equipment....... 487, 1260 submitted without action, procedure.6894-6896 


by public utilities, 
Sub. 3, 4787, sub. 8, 4795, 4819 
city officer not to be interested in....609, 610 
county officer not to be interested in.... 1379 
county commissioners for _ buildings, 
supplies, etc. 1420-1426 
of decedents, concerning land, enforced, 
7741-7746 


for sale, etc., of property not a 
revocation of will ........ 6335-6337 


debt limit of state, counties, etc., 
Con. art. 6, secs. 1-7 
board of examiners for supplies, etc., 
2488-2496 


irrigation districts for water, canal, etc. 3512 
joinder of persons in actions on..6505-6515 
jurisdiction of courts—See Jurisdiction. 
married woman may make and enforce, 


2984-2986 
minors) of liability, Cte... cack... 3956-3958 
Seve “Wissen elo! a 6 tod orcodoooct oad 6446-6492 


law impairing prohibited.Con. art. 1, sec. 18 


merchandise, sale of, in bulk...... 5103-5107 
officer or employe of state institution 
not to be interested in............ 5206, 5465 
state not to be interested in........ 2498, 5206 
part payment or acknowledgment ex+ 
tends statute of limitations........... 6489 


public, extra compensation prohibited, 
Con. art. 6, sec. 30 


real estate, affecting, how discharged.. 4906 
release of joint debtor on.......... 5067, 5068 
state officer not to be interested in.2498, 5206 
state institutions for buildings, supplies, 


COU Cima ee Weare store Wier oes stonclovcte cusiat svete pkatetereiers 5207-5209 
school boards for building, etce..... 4639, 4720 
SCHOOUMECKtE A DOOKS) “LOR. nvaiec oeceiee 4555-4563 
Stacemlands; Ef Olas cepsrseatdelele cece tol 5584, 5603 
timber on state lands, to cut; restric- 

ELON Srapretrctjaciet cayrosvecetstia leis easter Sino ee etereeies 5592 
trusts and pools unlawful........... 4475-4480 
for sale of goods, etc., void when...... Bulls} 
specific performance of........ 5824, 7741-7746 
SCOMSEALULE TOF SOT ARIS! carers aievecsct cio 5811-5825 
telegraph or telephone, by, deemed writ- 

WELD: chur aad oS Gicke AURA ae Tae RES 5820, 6120 
void for usurious interest.......... 3324, 3329 
in writing, limitation six years........ 6466 


not, limitation four years. .6467-6473 
writing, certain, void unless in.4874, 5811-5825 


CONTRACTOR 
Henmot— See: TiGNS ci aha6 cot ew ets 3723-3750 
TOMS DONG wLW DEM oa crate tiesiens siete le cle 8759 


CONTRIBUTION 
joint debtor paying judgment, right to, 6950 
surety may compel principal to pay, 


7221, 7226 
i entitled to benefit of judgment 


Si OLE sitre Wevaiececiee si setae eae 6950, 7226 
among legatees for payment of debts, 
6385, 6888, 6389 
CONTRIBUTORY NEGLIGENCE 
when a question of law, note... 


CONVENTION 


sideehod Sin giceuyconoudes aig aye ta ores a fo elteonaye see 2180 
TAAY» OM NALS sewer eiekets eleleletenenetateneter= wiaelstertee 2180 
payment services, at prohibited........ 2389 


CONVERSION 


of realty into personalty by will........ 6368 
See Claim) and Delivery 7. 2. a6 cle 6670-6681 
CONVEYANCES—See Lease, Mortgage. ; 
generally: : 
acknowledged, must be, etc., and re- 
Lap eokeXoll Bog (hy donno doo ong Grey .. 4875-4900 


cancellation by marginal entry....... 4906 
chattel mortgage law applies to cer- 


Each Ree cen eens hee ia aieea anaes ornene oe 478 
“conveyance” defined ........ BONO. 4869 
by: (City; “DOWEL sc ste ciele-s cteteeertncesel tetegelorere 570x2 
by. Corporation; pO wear inemmecntets 869 
by county, clerk to ISSUC@ iw... «cle ele 1538 
contract’ for, by decedent, enforce- 

THVOTty SR acu nels eet everarer reste oveteate 7741-7746 
covenants implied in deeds, mort- 

Paes: Veter sama en ene 4881-4883 


deed of assignment, recording, effect 299 
deed of trust, chattel mortgage, when 478 
redemption’... * serene 6951 
GISCHALEOC si cis cca cchetersielareretees LOO mae 


void for usurious interest.... 3324 
okeyehekers Meee MEO PCA a mom Oat bo Sic 4869 
decree ordering, enforcement......... 6962 

Stay: On appeaille weve. eutetite 6998, 7000 
decree of probate court, notice........ 7871 


defraud, with intent to, 
5814-5816, 5821-5823, 8343-8348 

devise of land, how construed, 
6345, 6346, 6360-6362 

education, by board of.......... 
evidence, certified copy.,............+- 
hand wriltins, eteae eset » Tae 

by executor, etc., after sale...... 7701, 7712 
of greater estate than grantor has, ef- 
fect . 4872 
fee simple presumed to be intended... 4871 
in fee simple conveys after-acquired 
title" Ak: 2 Mee isiielot nereccte se ete voreree ret tea teen 4879 


of farm, transfers farm name........ 4012 
forms, deed, warranty, effect...... .. 4881 
quit claim, :effectin nse eee 4882 
mortgage, effect s..4.. eee 4883 
acknowledgment ....... 4889, 4890 
proof of execution.......... -. 4894 
cancellation of mortgage.4904, 4905 
by one out. of possession........... os 48 80u 
byveUAaArdiawy we eee ence te 7712, 7838 


“heirs’’ unnecessary to convey fee.... 4870 
of heirs before will found, effect. .6376, 6391 — 
by husbond or wife to each other.... 2985 
of homestead, husband and wife must _ 


JOim. 5.52 /4 SRae ote ted areas ols sacs SOCOM 
of land bounded by highway.......... 2806 
mortgage not a conveyance.......... 7253 


married woman may convey... ~.2983 a 
possession, by one out of.............. 4880 
power of attorney, recording.......... 4877. 


€ 


revocation, record............. 48 
patent for state lands moa sats DOO NB: 


CONVEY ANCES—concluded. Sec. 
generally—concluded. 
pneal westatevadefined.....s...0... 4868, 5848 
Dyerefereemine partitions. ...c40c.c\. ce 7293 
seals, private, unnecessary............ 4876 
sheriff’s deed on execution. .1522, 6948, 6949 
Dye SCHOOls trustees aetc «ene eee ee 4527 
See"Statute cofenirands:.-.4.0. sos. 5811-5825 


state institution, by trustees of—see 
name of institution. : 
telegraph or telephone, may be sent 


GENERAL INDEX. 


CONVICTION—concluded. Sec. 
former conviction, etc., plea............ 8898 
Q@ DAL ae eons sua COL 0 Soee) S650) uo O08 

liquor prosecutions, prior alleged........ 3345 
WiARCTI A DAT ei ycteveveccsmcchetente er etans 3355 

attorney general to be notified. 3360 

of any offense included in charge...... 9025 
on- impeachment not SB bar. ...2c0cue ne pias 8618 
ON ONE ‘OL SEV-ELaliCOUNUS sc vicieieleccnc ie tention 8835 
for treason, two witnesses.............. 8384 


of felony, disqualification as juror. .3598, 8952 


4 
me 


i. i sma Poe ols 


ih ea 


he 


ea oe eee 


Poe eee See ee 


(ONS Aad cn Rea te eee ee 6118 on testimony of accomplice, corrobora- 
to two or more, tenancy in common.. 4873 TOMS cs oy cohistovctetswonal totaly Sie ce. siome ns ERS 8992 
ON MCA aN SO OLR eye ve iartetae ics oan’ 6020-6031 for abortion, etc., not on testimony of 
DY BEOWI  MOONTOT Mtn ae oe a. oie as T86x1 WOT ULOMIC 4 oe erat scale! ous sancconevinn ae ebeeene 8988 
validation of defective............ 4908-4911 of corporation, fine, collection...... 7905, 9361 
void for usurious interest........ 3324, 3329 Brcer, efaeterda mith Saitl OM averse a cyele 9052, 9053 
must be in writing, except........ 4874, 5811 of two or more offenses, imprisonment, 
water right passes with land.......... 8477 8530, 9054 
will, not a revocation of, when. .6335-6337 of crime does not work forfeiture...... 8537 
acknowledgments: forfeits office, when..2588, 7961, 8533 
execution necessary to record....4884, 4899 degree of crime, jury to ‘find........... 9024 
officers before whom taken............ 4885 doubt, conviction of lowest...... 8979 
deputy, in name of principal.. 4886 when: court. to find) 413. cineca 9042 
certificate, requisites.......... 4887 judgment upon....(J. C. 9449-9453), 9041-9059 
FOrRAS IEE et are cre ioe 4885, 4890 execution...". .% (J. C. 9452, 94538), 9167-9185 
erecthOte. 5.8 ahi AOL 
when grantor must be identified...... 4888 CONVICTS 
justices forbidden to take............ 2529 SeerState (Prison... dejatere coe cs sates 5457-5507 
notary to fix date of expiration, etc... 4256 See Pardons, State Board of...... 4330-4337 
any private writing may be acknowl- INSANE we XA TLMA TOs 1. nriss ere elerere 9327-9336 
cdecdmeiecty Pan aani se a. toc hk 7114 commitment to mental hospital, 
ver COrpora LOM TORT omit. dose Meee ones. 4889 9332-9334 
proof of execution: time of imprisonment for fine, 
officer before whom made............ 4885 (J. C. 9450), 9055 
HO Wa IAS See he ek 4891 to labor whether or not so adjudged... 9173 
witness must be identified..... 4892 in state prison.................. 5481 
certificate, requisites .. ...... 4893 on state irrigation works....... 5477 
ORI ieee Pent ek kis 4894 TW CI CLES en sarsiete race's: steh coco cet arene 570x52 
by handwriting, witness dead........ 4895 TIVE OWS crt ee roces seashore fon troneronmercedee 787 
certificate, requisites ........ 4896 PTT COUTICTGS Gh cenelt.o ere lercanvelet tenets 1400x15 
witness refusing to appear, subpoena. 4897 under protection of law...... 8001, 8008, 8536 
GOMOD Ay. P EN ee aa aiee olens see ae 4898 may make conveyance or will.......... 85385 
GaTMRAS OS ete. pao etd lee, «ses 4898 IMA Wem wWLULeCSSCS er. elec crcieie sine nieionene 7137, 8535 
record, notice: OLGer fOr. Le ec ae alee b= OO oS 
IA ALLS RM OLICC sae eaten ct le oeP es 4875, 4900 GEPOSIEUO Migs athe toy oleneters never len ah etebettere « 1139 
conveyances. entitled t0.......nc5cece8 4899 for life, deemed civilly dead............ 8534 
not recorded, void when.......... Be ASO Civile TIShtsy SUSMENGSO as et. seis «siete 8533 
certified copy of recorded instrument restored by board of pardons.... 5474 
TMA AIDES] LOCOROCO oe crciecc ieieic orev one/siel ortye 4902 WHEN LET COMMENCES): -ere ctetete lo okereleronete 85381 
of assignment of mortgage not notice second term commences........ 9054 
TOMUMOLES AL © Vane mLtheeitioe Ge itinctes ale ares 4903 governor may offer reward for....5682, 9393 
of certain conveyances... ........0+- 4904 escapes, penalties . . ...++-.+-+eeeees 7967-7971 
mortgage, cancellation of, form...... 4905 retaking, Alters ne ede cl OhOAOl oe 
OVUM AT act ire ke Oars isis Ge aie 4906 TESscues, PeMalties . ~) ccc cte wen ee 7964, 7965 
mortgage, failure to release, penalty 4907 care by sheriff........+..- ei Starare 1502-1508 
abstract of record, who may make, reduction for good behavior........ 4330-43833 
1587-1589 DALOlLO OLN meu cmite tetas clelcperers here tarot shaun 4335-4337 
layine>out, recording, «eter... an. 5021-5030 habitual criminal TELOVMECGse sles le cores a 
AVDLOVAl aNd MMe ar. sie oer 1581, 5023 gratuities to discharged seen eee e ee eeee a3 
may be vacated or changed...... 5026-5080 committing erie; punishment.......... a, 
penalty for selling lots before record- examination ss apnea srsjeoevenets ae 
TENS om cat tects aac SEO ARE Mee ean 5015 effect. of imprisonment upon statute o A 
of cemeteries to be recorded.......... 1600 limitations « «sss. ss eeenes noe: 6462, ae 6 ; 
validating: dead body of, disposal.............. 5558-556 
deeds heretofore executed by mayors, FM COPARCENERS 
LODALE A IUAZES, CLC oes eect m a 4908-4 ; f ; é 
Rea paeniaea prior to Jan. 1, may unite in action against sale. aes 
SIGIR Ba aE aa ee 4911 Claimants . 2. vesee sees estes ees 6509, 
CONVICTION COPIES 
must be legal.....:...+-+-+.+essees 8548, 8556 of pleadings, affidavits, officer not to 
of felony, grounds for divorce......... + 2995 charge for when furnished by party.. 7227 


foreign conviction, etc., a bar...... 8522, 8652 officer to furnish, when paid for........ 7080 


: . 4 pa 
1790 GENERA 
CORONER Sec. 

SC CMEMOTICS UST mt cima ieciber fae ais o wel eroreters 3220-3239 
duties as sheriff, constable performs, 
1523, 1524 
~-CORPORATIONS 
constitutional restrictions—See Index to 
Constitution, title Corporations. 
allegation of existence, general ..... 6610 
denied under oath (J. C. 7489) 6594 
denial must be affirmative...... G611 
attorney general, furnish information to. 877 
DLOSCCURCCectrcece erent tena croncie shaken etree 8334 
eampaign contributions prohibited..... 2379 


competition, unfair, defined; penalties, 
8333-8335 


GISCHITMINATIO Me UNIUS te a, ae tem hie eles rae 8336 
employes, deductions from for politics 
PLOMIDTCC Mage ct cacc iat eres. secon star ee 2379 
VAOIATI ONS ye OM Al Veter civrticce etre ers 2379 
DY VALOIS iret esseureca creneretere 2380 
by officers presumed by 
COLPOLaAtLionu. are ites 2381 
municipal—See Cities .... ............- 520-819 
PSCC LO WI Sir | ey cs cielerele rime cies oils 783-819 


Raxation Of StOCK .iscd ase ew 5867, 5872, 5890 


ANNUAL CCNS Cie -eleMecy tare, Parte 1270-1277 
limitation of action against directors, 

EGE as metas cols aueNe gw ners bald eee ohare soucedne egavode peat 6488 
live stock eaten violation, punish- 

‘HERE ESS archaea Se CERO OER Doon G Olina eos 231 


railroad and other special corporations 

indexed under the name. 
must have process agent, 

Con. art. 

service of summons upon 6548 

acknowledgment of conveyance by, form 4889 


PRT Ie TOLMVACION, & 1 reac steferecaemeste 8365-8367 
Dy-cOflicers; tC. srtstee acerca 8368-8379 
injunction to suspend business, notice.. 6691 
exercise of eminent domain on behalf— 
See Eminent Domain............. 7330-7350 
existing, rights reserved................ 899 
expenses of canal, who liable for........ 3475 
.forming pools or trusts, penalty....4478, 4481 
eertain: Imays take by) Wills... ass ates 6317 


acceptance of constitution. Con. art. 12, sec. 1 


“corporation”. includes what, 
Con. vart..125) seen 4 
BU eM LE HEL  ibrcmate eidaisce(eln\ ares; viete whens Tete ccaterere siete rs 863 

amendments: 

MO wana Gat as. atssehencrerereuclatendh at auras stone 886, 887 
IGeelar, VM VAMAaAveG oa 4 anc catvetare late nies 1236 
majority vote necessary.............. 886 
MALIA CLO MMO ea shad oath ote severencle a. -eieherdeee 886 
full=paid- stock, consent. .......6.03. sete. . 886 
NOLICEMOL MECCTINSS c 5 sic. pao aim oereut 887 
wmnnecessary when % . scsucunes 886 
MECORdIn Seand-\Certifleateincac..ctewoes awit 887 


of laws relating to....Con. art. 1, sec. 12 
annual license: 
EMU CUO TULL COIASO wits eya c: wictoe tetera etna emia 1271 
when and where payable.............. 1272 
PAUlUGe MtOn Pay, — Penalty... c0s0.. ous. 1283 
Oa pe COLUMICALCMISSTLEG's o.cciote ae cers wie acc 1272 
list of defaulting companies filed with 
EXON VONOONS iso: Te Oma OO A 1274 
DICCESCGINESs bHETeEON = sierentt cea 1274 
REINSLACemMe nb eamer cesses tee « 1275 
moneys to be deposited state treasurer 1276 
aCUp TAKES SeMeCh wi Qe rcaetneriene tee 1277 
notice mailed. . Moke ch Sie ha aeee een 1277 
domestic and foreign corporations de- 
Hn disse va: 


Dojatelera’s, slesare: eauyeccele eee epee 1270 


ac} 


¥ + 


be 
ee eee 


Ll 


NDEX. ae 
CORPORATIONS—continued. Sec 
assessments: Ya 
full-paid stock not liable, except..879, 900 — 
liability changed by consent.......... 886 
levy, as provided in articles........ 900, 901 
if manner not provided....£00, 901 
on stock not full-paid............. 2 a Oe 
not to exceed ten per cent, exception.. 902 
when previous levy unpaid............ 903 
form “of ‘order I€Vyiler screen cee 904 
NOtICG, LOVVAMIOL seas caret eee 905 
service, publication......... 2 906 
by county insurance company, when, 
3260-3262 
delinduent notice, form: Ofsne-c.scrrees 907 
publication of notice........ 907-909 
what notice must specify...... 
notice gives jurisdiction...... 
sale, time and manner: coi. nserenneys 910-914 
to highest bidder.............. 
CO _COLPPONAULO Mecca temiee stehonaaiere ‘ 
(i tlem sens se core ene ere ; 
- GiSDOSItlON meme rt 
sale, extension of, order, time....... 
informalities select vmpn.thertiettel details 5 
action to recover stock sold, tender.. 
Ibgaahuesyaoy acct Seatinromo Hoge aa5 odo 
mailing notice, affidavit, evidence.... 
notices, proof of publication.......... 
affidavit of auctioneer, evidence...... 


“eertificates by secretary, evidence.... 
action to collect, waiving, proceedings 
kinds of stock, etc,, see sub-head 
“stock’’ below. 
banking corporations: 


See Banking Department, State....971-1020 


Banks, Mortgage Land............ 1021-1059 
Banks, Co-operative for Personal 
(Si g2Xohhs-Moee ean pobanesoocenoD Des 1060-1082 
books: : 
Kept: hows > sorrastola erlokererietteratarares: 875, 876 
inspection by stockholders........ 876, 8372 
by agent, TOG ectevess oe aeetees oe 8812 


‘building and loan associations: 
See Banking Department, State....971-1020 


charitable institutions: 


incorporation and powers........... 890-898 
churches and religious societies: 

HOW LOLIMNESG (x sisi ares, chokalcnaisiohonel ome eee rote 
Who? may ImakesartiGhess. se srminemereaiers 
acknowledsed!-amndetledirrctcrsvenitied retest 
what articles shall specify............ 
right tov amivendiry. so... sae aera : ere 
COrporatione soles. awe cern pisteracere¥euslere 
DOWCTSLOL Te cs- cc.ctacsneieerde te ak eceeereiare Boos 

may. takes by. walle. a seiaerseereen ce ete eer 6314 
deeds) howd dea. ckikicitciss serena 
articles, “evidence ene tae tenor 
SUCCESSOrS In" OfNCe jane eee ete ee Risks 
title to property in abeyance.......... 
when trustee dies, resigns or 
FEMOVEO ey sees pS Bcooncs 
outside: ‘of statesms.-eieoan oe 
POWEr tOsCONWV.Cysctrrtemioe eaters ornieos 
limitation of repeail-mes as. : 

corporations not for profit. . 890-898 

consolidation: 


what corporations may consolidate... 
manner of consolidating..... 
meeting, notice, agreement.. 
certificate filed, récorded............. 
rights, obligation and duties after. 

Tallroads..wya eee 


RPORATIONS—continued. 


Cc Sec. 
criminal proceedings against: 
Understhenstatite ses «0 ccietre sec so se 9354-9361 
sunder icity, ordinances... oscess.s... 590-595 
Demalcyemroretalonvwa ts tacit) ee ae. 7904 
LORE MISCeMmeanor. 6 seas <2 7905 
violation live stock chapter.. 231 
unfair discrimination ...., 8335,8336 
fine collected by execution........ 595, 9361 
debts: 
DEODELUY Mia Dl GreiOre ate ct feiss ohice: cue ie 879 
stockholders, liability . . ......861, 879, 886 
directors: 


see sub-head ‘officers’? hereunder. 
dissolution: 


onieits: owl sapplication..... 2... 0<s«.. <6 7418 
for violations corrupt practice act.... 2379 
application must set forth............ 7419 
made by whom, verified...... 7420 
order, notice published........ 7421 
ODJECUONS ALO eG. owe baw toa oases = 7422 
hearing, notice to, objections, decree.. 7423 
LATO TT OU Eaten cae atcha are ates siteccie dua 7424 
by quo warranto proceedings.......... 7368 
banking *corporationse.: =. = <c.2.an% 1007 
building and loan ass’n...... 1107, 1108 
cooperative bank for personal cred- 
TESES Made Ce Se evs seemnete a Gees EE 1081 
corporate suretyship companies.. 1210 


failure to pay annual license tax.. 1274 
PraNas erela tine utOwscsns os css cess 8365, 8379 
director’s knowledge presumed 8375 


eleemosynary, religious, and social: 


incorporated as herein provided...... 890 
affidavit and form of articles........ 891 
constitutes articles ........... 852 
Hled Ang TeCOrded ss xccclsc csiec ore 892 
certificate of incorporation............ 892 
appointment of trustees, vacancies... 893 
PEROT A le DOWELS geese ethos sls. a; oh sunbeseianeiers 894 
TID ae GV KIC. BV E MOWWALY ope relis by.cveltre's Sem sues. 5; 62 6314 
ETMIS LOSS OUT LLES TOF siete wines cs wisissis) oe taisiere ste 895 
POWOLS TO Lanes By eles sieponets aneleto cyslaye 895 
ATT UAT OME DOLE Aa fers wales aseienassroreaeisiees 896 
meeting for sale of property.......... 895 
PLOVISionS=APPNCADIC . & auc... oe tieler 897 
non-liability of members, exception... 898 
religious, incorporation, etc........ 930-941 
foreign: ; 

TAN ae poo OO Oot oddoo c Con. ars. 12; sec: 6 
file articles with secretary of state.... 915 
COMMLY ClOrKK swisha tenors. so 915 

revocation for unfair competi- 
PUELO Ieee eters theta eave a aeeaae puateks 334 
frauds, same as local....... SP nO OREO 8378 
file-amendments . . . sseceeeeeeeescoee 915 
aecept provisions of constitution...... pis) 
designate process agent......-..++-++- 915 
file copy resolution appointing agent.. 945 
exercise power eminent domain...... 946 


failure to comply with statute, penalty 947 
agent personally liable when.. 947 


building and loan associations, state- 

TINO EyCUC Mapes lero o oaNetele @ sieleyeivnelene 1105-1109 

same as local as to crimes........ S22. Sole 
permit revoked for unfair discrimina- 

POD ke ss : 

for violation corrupt practice 

CCN ee Ono St OIe Oo Dy) ROMO S aye 


insurance companies, what necessary, 
1141, 1142 


1144 


8334 


2379 


oe GENERAL INDEX 


CORPORATIONS—continued. 
foreign—concluded. 


insurance companies file certificate, 
compliance swithie, <ceeme itn sic 1144, 
fraternal societies rights and require- 
MONS Taco aioe oy 8283, 
insurance commissioner issues 

DCO O wiceincie nn aeeaee eegeecener a menoane 


must appoiht process agent.. 

exami naelOn Olen, mais taaee 
license, revoked when....3298, 
banking, must comply banking. law.. 
bank commissioner approve 
articles’. x. 


voluntary withdrawal of foreign: 
except insurance, may withdraw...... 
APPLICATION TOs COUN tes vices aeme eee 
COMMCTUS D nn caer cat aties erent ee 
jong, olyaaMncoeNe creas ame athenine od ced 
VETO eiah-elestne oni. aareniers 
ORnGeredpilod hi. osc aelovere 
notice by publication.......... 
served on secretary 
STAC Nie. = 
objection, any person may file 
MES ME MON eOLLCCrrtcrsem wietr ences 
GME CL OCS rated cake Tangs cate Amen see bee 
judgment roll, what constitutes...... 
AYDCAL sens 
certification of 
Stateyean 


record to secretary 


IMANN OLA. c.o:tonse hese nese etek 
filed with insurance commis- 
SION OL Messc ae shasta 
certified copy with secretary 
Stave ee 


formation: 


under general laws, 
Con. art. 6, sec. 26; art. 11, sec: 5; 


1186 


3286 


3286 
3287 
3298 
3300 

995 


1017 


950 
950 
951 
952 
952 
953 
953 


953 
354 
955 
955 
956 
956 


957 
958 
958 


art. 12, sec. 1 


PHUEDOSES sue ae ierean te renee ecauaveraetonerat ence reraly 
at least five incorporators residents 
one incorporator must be resident.... 


LOT MPCCUNIATY aPLOliteeraccernre secer 86 
not “for pecuniary. profit. occ. 4s 89 
banking, bank commissioner approve 
churches and religious societies....93 
agreement, Gontents! : %)..ic cans cee 


oath to agreement...... 
filed and recorded by county 
(ONS em Go Gee pend Olaireoeamam come coe 
defective, validated ......... 
capital stock, ten per cent to be paid 


NG ry Re Meteainnd Alencar eocrcuti he cE. D 
subscriptions in property, val- 
ULC, ALE Glen ayil tilts tes et Peete cc ye eae 
fifty per cent of bank capital 
SLEDS Ee a iCal yatta. tegen Cte REEM ER ic) 


limitations, con. art. 12, sec. 5 
see sub-head “‘stock’’ below. 
OAthrol OMiCOLSw MMS ss 1.5 chrccciekersns, ultra geet 
COMUincatemOnmOleN Rawr. attra mise tnie scsi 
of secretary of ‘state.......... 
prima facie evidence...... 866, 
LOGSCOF SECKetary Of State fio ck akan. 


Ofe GOUM Tyce koe, ahAl test nmretons 

Tih HY b Ab al ee ee Rot ROC ERs Pee och 8366, 

liability for acts of promoters, note.. 

name must not be duplicated........ 
franchise: 

‘may be taxed...... Con. art. 13, secs. 


860 
. 860 
860 
1-888 
0-898 
1017 


861 


8367 
862 
860 


Paes NP 


Bis 


’ 
+ 
: 
Re 
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CORPORATIONS—continued. 
franchise—concluded. 
legislature not to extend, etc. 


‘GENERAL INDEX. . ~ 


Sec. 


Gon.arts 12) ;SeCx3 


NOM-USEL ALON CLES. se iaais <eieensi ake Chabectam ere. 
expired, winding up affairs............ 
revoked for unfair competition and 
discrimination ... 
frauds, relating to: 

bank deposits, receiving when insolv- 
ONS “izes 
books, refusal of inspection............ 
defined .... 
directors, making false report........ 
presumed to have knowledge. 
concurrence presumed if pres- 


ONAL Torn te etn area rtale bic terLener eos 
when assent presumed if ab- 
yey A Meare (Auer tal iru t cuPAC Che IbIO cr en Rr 
misconduct in declaring divi- 


dends... 

in withdrawing capital 

in receiving note for 

instalment 

in issuing notes for 

payment of stock of 

other corporations. . 

or fraud . 

foreign corporation same as local.... 
fraud or misconduct of officer or agent 
organizing . . 
prospectus, unauthorized name in.... 
railroad creating debt in excess of 
available means .. 

validity of debt not affected.. 

report, false. . 
stock subscriptions. . 
increasing.... 


insurance: 


See Insurance Department, State. .1120- 
See Insurance, Fraternal.......... 3271- 


industrial insurance regulated—See In- 
dustrial Commission . 


See Insurance; County. «1.6256: 3250- 


irrigation company: 


rights privileges, etc. .......3473, 3486, 


See Irrigation Districts........... 8501- 


land mortgage banks: 


See Banks, Land Mortgage........ 1021- 


license, annual: 
corporation) Gefned .jecc ness eae stele 
AMNUAUMIICEN SE TAX. Ac sia ecn co arereteinsedene rene 
schedule, exceptions . 
when payaDler.n Sets nascar 
license: certificate-. ©... s.ccn. 
non-payment, penalty......... 
list of defaulting companies filed with 


SOVELMOL hia ia ssecteaatsmteveren are 
proceedings thereon. sac. 
TESORO beer. 6 nodal howe 


money deposited with state treasurer 
NOLICeMOfetLAxamMalled waancion acme nee 
loan, trust, and guaranty associations: 
See Loan, Trust, and Guaranty Asso- 
ciations.. 

meetings: 
of directors, where held... 2.0... 
special, to elect) officers: .:......05..% 
Calla dire ClLocsnea uss sep ien ee 


by two stockholders... 
COSReMIOVes Of Cera een 
Called show, Notices ee 874, 


oh oinvare Palate eletet sey abeialrs) exo 1200- 


868 


8334 


8371 
8375 


8368 
8368 


. 8368 


8368 
8370 
8378 
8370 
8366 
8367 


8373 
8374 


. 83871 


8365 


1187 
3315 


3114 


3487 
3555 


1275 
1276 
1277 


1207 


CORPORATIONS—continued. 
meetings—concluded. 


to camend articles® any: em aelerrerntere 886 
each share has one vote, unless...... 883 
VOte. DYs DIFOKY ae)-ee ce ies ei ieee 883 
stock representation necessary, except 884 
what is a majority of........ - 885 
officers: 
AeFNEM “eo. sore see eee eis castes eee tacts eee 8379 
Specified in Articles tj... aioe 861 
manner of election cere ir eerie 861 
Oath Ofi.o% 6 sae aeacelens eaters areteretstaete 864 
Hanky GiveCLorsae sew aeiestensceeteiee 1000 
directors, number, qualifications...... 871 
meetings of, where held...... 871 
quorum, limitation ......... 861 
majority forms . 3 Gn. soi 
exercise corporate powers..... 871 
powers, duties, liability, note 871 
ouster, by quo warrant..7365, 7366 
OMENSESDyimmemed same craters 8365-8379 
presumed to have knowledge.. 8375 
concurrence presumed, when, 
8376, 8377 
TMISCONAUCTEN meron sitet rete 2 8863 
act until successors qualified..... Ome ete 
special election; “whens... eer cielo 873 
Call, LOL og Ro. wine wits auctor seals 873 
removal, provision in by-laws........ 874 
majority~ vote; Stock... a5 874 
meeting, how called.......... 874 
fillin se val CcanGye we aa cnasieirees 874 
OUSter;, DY dUO WALLA COn sceiletaiectcrens 7365 
to keep true and correct books........ 875 
ACtionw ALAIDSG wll tatl One ees. e erie 6488 
books, how kept, inspection...... 876, 8372 
LLAVIG OT MISCONAUCE. ce octane eee 8370 
influence vote of employe at election, 
MISAEMEAN OKs >. speak yseses oer. srereenmenteete 2341 
deductions from salaries, etc., for 
elections “prohibited. J.2.)..0-e seer 2379 
violations corrupt practice act........ 2380 
organization: 
see heading ‘‘formation”’ above. 
personal credit banks: 
See Banks, co-operative for personal 
CLOT AL ais aoa: sid seearero etary eee te 1060-1079 


powers: 
limited to business authorized, 
Con. art. 12, sec. 10 


SONCTL Aa Maen cscs steers sees cas eeca eters a eae 869 
sue and be sued..Con. art. 12, sec. 4; 869 
to have a seal, right to change..... 5 SND 
real, estate -holdines- ei. ieee 869 
MAKE Dy -la ws eeeetietsrel tetee Ps eri 869 
CXCrcised bys Ginectonrse ne mates exes (al 
declare dividends out of profits...... 869 
sale of property . ..... Nast ciepetess Oost seater 869 
oLsminine corporations nee eee 869 


of irrigation corporations, 
869, 34738, 3486, 3487 


Of drainaserdistrictommems sm aces OOOO 2047 
railroad: 

Seer Railrovdsine maaataeeiot eiaereeaa 1225-1263 
religious: 


see sub-head ‘‘churches, etc.,’’ above. 
stock and stockholders: 


stock, deemed personal property..... 878 
ten per cent must be paid in.. 862 
subscriptions in property..... 862 
limita tionmanseer Con. art. 12, sec. 5 
transfer, (deliveryoinene eee CTS oe 

books to show..:..... 876 


i — a — 
CORPORATIONS—concluded. 

stock and stockholders—concluded. 

stock transfer, effect... 

dividends 

Mablestor depts aaces sce eace 

full-paid non-assessable ex- 

COD Lie ea earns Geeta ws 

not liable for debt.... 

conditions: in articles.......... 

subscription, regulation . 

1WKES ates Ses 


assessment of, see sub-head 
“assessments” above. 
fraud in subscription, penalty. 
ID INGREASI ME.) hive oh 08 
what constitutes majority.... 
may be divided into classes.. 
riehte sor edehi. Classics <hleccatn 
voting power of each class.... 
representation at meetings.... 
each share has one vote, ex- 
COTES Soh ite cyatore wes. ci cueisl edaterete wots 
WO UII ASV me TOL OMe reece evsees entianers 
unclaimed, to school fund, 


corporations forbidden to ex- 
change 

railroads may exchange....... 
irrigation companies may ex- 
change... 
stockholders, regulate subscription to 
right to inspect books...... 876, 
ability; -how. chariged:. ...43. 


stockholders, liability, stated in agree- 
MONE. 

TaPilitiy TOT GeOUSits aloteusine ccs. sven e 
liability banking.. 
cooperative personal 
banks. . 

actions against, three years.. 


credit 


suretyship: 


See Loan, Trust, and Guaranty Asso- 


franchise may be taxed, 


must furnish information attorney 


et. general. . 
a generally—See Taxation 


CORRECTIONS, STATE BOARD OF 
See State Prison.... 


(Sri alorats, Oh hes Geltio Oeactcarom oot canter 1200- 
may be surety on certain bonds...... 
‘ole cuubavee yore a\s fies In orn madaaia OO UOU OO IUDE 
must appoint attorney.............-.. 
must make deposit with secretary of 

SEAT Cem eed ecole colein  eroucl so siatetn cays s7a%e. 9a 
statement to secretary of state...... 
certificate of secretary of state to qual- 

TM SCeCOMDOUATIOIS 5,2) ajeyei-leietere io 'ates ole.e/s) ate 
certificate may be revoked........... 
affidavit of qualification to bond...... 
annual statements of qualified corpo- 

PAPLOUS Mater ciate ascot serio cca chain sis, hier acaieier 6 
money deposited withdrawn only on 

consent of surety....... ATS OE aD 
after signing bond as surety, cannot 

D deny power to do SO.........+..5+- ; 

; expense of surety bond included as 

CUO OSES TSIEN eclectic) exedorermicimio sie levece\ous 1214, 
taxation: 

of capital stock, etc. ........ 5867, 5872, 

annual licenS€ ...s.s0-scssseecees 1270, 


8365 
8366 
885 
883 


Con. art. 10, sec. 3 


3473 
880 
8372 
886 


1072 
6488 


1208 


1215 


5890 
1277 


Con. art. 18, secs. 2, 12 


877 


2RAL INDEX 


= - 


CORRUPTION 


See Bribe. . 
“corruptly” defined 


Seee Corrupt rracticeshc. nas.eseae. 2360- 


CORRUPT PRACTICES, PREVENTION 
OF IN ELECTIONS 


See Elections, Offenses 
appointees, limitations as committeemen 
OL MGCIES ATES. Seniesa). pee en 
bets or wagers on elections prohibited. . 
campaign expenses—See Disbursements 
candidates, delegates, expenditures, 
COMIUUIUGES areata. nacsjtva sper tina 

file statement showing interest 

AM PPOTLOGICA VG, ttanvtun tented 

file financial statement......... 
protected from publication false 
SLACOMON Tenge ey acer cate ne neat 

reward for refraining from being, 
prohibited . . 
misconduct, 


office forfeited.... 


SMe MareNsc eich Seer eu feeVe rates pass eae 7525- 


DitereReeieie ete 2335 - 


Sec. 
7961 
7893 
2406 


2355 
2393 
2388 
2377 


2384 
2368 


2386 


2391 
2393 


ineligible for appointment 2393 


committee, disqualifies 

candidates s\.incaeesgos 

unseated, judgment... .. 

committee, judgment un- 

SCANS sce cue a 

soliciting or contributing when 
Prohibited as” pales waco 

not bar criminal prosecution... 
certain contributions, by deemed 
limitations and prohibitions as 

TO! CONEXIDULIOMS: 2) Seley caletets ele 
disbursements by, or committee. 

le@ealle biyart scene anasestateners Meee 

wager with, unlawful ........... 

caucus or convention, payment services 
EW eaghoauileninerslio ont rats Ao amen o ot 
committee, disbursements to be by, 
CAMNGIAALCT. cise. sc sien ole nee 

file financial statements 

-legal disbursements by ........ 
limitations as to disbursements 
committee, personal, selection in writing 
TEV OCAAION ons! spy cosieetare winiele yee 
presumptions as to acts......... 

bills for charges and claims 
Evegehhe tsi nae Mee OR aE IA SG DG 

time and manner of presenting. 
limitations as to disbursements 
misconduct of, disqualifies candi- 

didate . 


judgment, unseating for miscon- 

GIT Ct eee 
construction of chapter 
contributions, certain prohibited........ 
conveyances, furnishing prohibited...... 
exception . . 
corporations, contributions by, 
LW ep l KC Erne Cth eare had x86 

by insurance companies. 

deductions from salaries, ete., 
prohibited .. 
violations, penalty .. 

by agents, penalty...... 

by officer presumed by 

corporation. . 

eredentials, exchange of, prohibited.... 
eriminal prosecution not barred when... 
definitions . . 
candidate. . 
committee... 


2399 
2402 


2402 
2392 
2399 
2376 
2376 
2364 
2365 
2388 
2389 


2364 


"2368 


2366 
2378 
2363 
2363 
2363 


2367 
2367 
2378 


2399 
2368 


2402 
2406 
2392 
2389 
2389 


2379 
1166 


2379 
2379 
2380 


2381 
2394 
2399 


fs oon eer Bice aka 
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CORRUPT PRACTICES, PREVENTION Sec. 
OF IN ELECTIONS—continued. 


definitions, disbursement .. .....-.++.++- 2360 
ClEGCIOM re sapere te atetecs ewe miare ree eee 2360 
ALlIMe) OMICOT vaca were els pric ovens ohare 2360 
party committee ............8.. 2360 
personal campaign committee.. 2360 
political committee ............- 2360 
political purposes .....-..+++--. 2360 
DELMOALY, niin, evnie ole staretelery=lerersr usvaaera« 2360 
disbursements, acceptance of.........- 2361 
defense to prosecutions ........ 2361 
TMATNOL a OL, stores cisteis creates sateen rota 2362 
none by persons other than can- 
didate or committee .......... 2364 
legal, by candidate ............ 2365 
by committee ........-. 2366 
limitations as to candidates.... 2376 
PLOMUULONS S. Goeller en 2376 
certain contributions deemed 
that of candidate .......6.5+-. 2376 
limitation as to, committees.... 2378 
by corporations, prohibited .... 2379 
prohibited purposes .........-. 2389 
TOSSTOL, WIM! ee slo sterrcon 2389 
conveying voters to polls 
or registration ....... 2389 
exception . . ... 2389 
employing counsel or costs for 
AGLENSS TIO We Ae eeteees ec tatenater sven 2403 
employees, deductions from wages, etc., 
LOM DUC Owen eects aie eenie veteran 2379 
fines, use of, road and bridge funds.... 2381 
newspapers, etc., duty as to paid matter 2382 
MAVKEAN OK —SISMCG A asteieters ete 2382 


pay for advocacy prohibited.. 2382 
barred from advertisements un- 


= less file statements secretary 


Staveee wate tarieiuscs  sverstersinva@uenees 2383 

Statement details” ircn.. jeri. om 2383 
by candidate owning in- 

[USI Oey Pedtaniy Poo oto n 2384 
committeeman owning in- 

HCTESE Ht es a sche 2384 


no compensation for influence... 2385 
no excess price for paid adver- 


(IS SIacVeeURSs Ga aoa dodo Ago aoooLe 2386 
not publish false statements ... 2386 

personal committee—See Committee, 

Personal. 
- personation of another at primary elec- 

ELON: barge, Fsicrclavsiarslell EN ete emirate eee 2387 
WSTLALE) Eger cere ecararekira avers seekers a teen 2387 
polls, payment services at, prohibited. 2389 
conveyances at, prohibited ..... 2389 
Exception Sate eo eRe 2389 


proceedings by electors for violations... 2397 
promises of appointments prohibited.. 2390 


SX COPELONS wae er mises threes eas tires 2390 
WEOSCCHUONS, W DIGCE OL \.).tals.s)sr\se10 cles ese 2396 
proceedings ‘by elector .....0... 2397 
PROCCAULC Me mers hes acces 2398 
TBUTOVES yee al 6 oak era ice ea 2398 
precedence and consolidation... 2398 
ALOU, 62%, Bald. din ODOT OMOEA ates +. 2098 
JUOSIMEN ErANGECOSES! .1. actemisie «sie 2398 
findings certified up, in legisla- 
tiV.ew ClOCUIONS EOS ele esrerctre eile pare 2399 
Fy 0 OOK Lee lcesncidion Umioin nO DIODES Geom 2399 
criminal procedure, not barred.. 2399 
Speciale counseling, en eee 2397, 2400 
COMPeNnsSation) 1. eee 2400 


audit and payment...... 2400 


¢ : . ae ms: ee > ‘aa = a 
me tee, « LU =e i sa Ti a Gr a ee Pie ~~ 


~ i Che ¢, 
CORRUPT PRACTICES, PREVENTION § 
OF IN ELECTIONS—concluded. ’ 
prosecutions, testimony, exemption _ 
from prosecution. .... 2401 _ 
— exceptions ... . ..-1a.+0 220m 
supplemental judgment forfeit- 


ing. OM Cen fe acres uence oe AOC 
judgment to be transmitted.... 2402 
punishment on conviction..... 2398, 2402, 2404 — 
reward for refraining from being can- <, » 
didate, prohibited ...:..... ocak ee 239) a 
soliciting and contributing certain, pro- =f 
Hibitedh alse aeteoiee eerste Been sonar 2392 
statements, financial made by commit- 
CEOs OS mawoere wate eedtevatse tate tmegs persia . 2368 
by personal committee ......... 2368 
contents: Sera acie ie ect eee CoS 
promises and pledges............ 2368 
obligations and purposes ...... 2368 
details... 0 5. seaeeee cae eer +» 12368 
blanks) for! 2.ces RE onamae Pie 2869 
open public inspection ......... 2370 
Certified scopyie accent aro ame, eee 
officers inspect ...... eran: SP RAl 


faulty, notice to correct. 2371 
defaultinsiilin 2am mere 2371, 2372. 
notice by county attorney 2372 

DIroceedinesy yt await 

not filed or not comply, penalty 2374 

~ unlawful administer oath 
OLR OMCEM geeky eee recs eS ihe 

issue certificate election 2875 

DAYASBIAGY eases ie ater 


vacancy, for default filing statement.... 2374 | 
A UOLH er eaienes MECN c tinct Sacco cassis! * 
validity and construction ............ oe 
violation, aiding or abetting, a misde- 
demeanor) ssa... eee eee 2395 
See Prosecutions. 
vote at convention, exchange of pro- 
hibitedssed giakests eos sacs woes ts ev etere tere a 
voter, hauling to election or registration 
“prohibited saaes.terts see Snide cure cee 
witness, not excused from answering, 
2373, 2401 
effect! of testifying” .2.h...237e, 240le 
COSTS 


generally: 


actions, several on one bond, etc..... 7037 
in actions include surety premium...1215 
action by indigent, without......2576-2581 _ 
in action for damages by animals, one- 


halt rs coeastahet colons, eer Sse cusiethe stories 
ONnSAMEeENAMENE ies. Soe e weisleteratsy< MOOLO 
on appeal, when discretionary........ 7041 
Gismissalon meee ee aatecs loner - 1042 
from) city ‘court. eee sein Lae 


from justice’s court ..../... 

Hlinsson spills eee eee cteeis os 104 Simm 

damages as ......(J.: CG. 7520), 7012 

includes "wha ty-7 i. -.siese cnn 0. San 

of attorney in probate cases......7739, 7881 

attorney’s fee left to agreement..346, 7035 _ 

action formwareceenn eee oe 
cancellation of mortgage...... 4097. 
mechanicise lients. ante. tee eT OUs 

legsor’s. Tien 5s. cone eant en eo 

mortgage foreclosure .,...... 7236 . 

inspromissony notes aneee 4031 es 

on reviewing justice’s judg- P 

MENT eee : 


in probate cases 


PIDs 


“ ae ¥ i ae ; ' 
- COSTS—concluded. : Sec. 


_ generally—concluded. 

bill, preparation and service.......... 7047 

miter sremittitur.. 0. %: en «soe. 7048 
onweontinuance: v.va.se.usco 6786, 6840, 7048 
on change of venue, by whom paid.... 6535 
costs of course, in what cases...... 7036 
county, against, how paid..<.......:.; 7054 
when defendants sever their defenses 7039 
in criminal action, when taxed...... 9168 


when complainant pays 
8574, 8754, 9058 
B a county charge... .1434, 1435, 8918 
Gefaulty-on opemine wp"... os feuaes-ccks as 6620 
denied after tender and deposit...... 7044 
offer to allow judgment...6893-7658 
when defendant disclaims.... 7248 
Onrdismissal oLsaction. w...2. vores 6848, 6860 
Giserstionarys whem cai.  sss.c ces: 7038, 7041 
Thm Cle CtiOnieComiest. “ancy. Gotnae sce 2422 
executor or administrator liable for, 
BYVARGNIA oc, Pt sesaaetrsueveustetocn 7045, 7658, 7662, 7876 
in eminent domain proceedings...... 7347 
on examination as to sanity of convict, 
335,-9890 
on foreclosure of liens, = 
3742, 3744, 3748, 3750 
of chattel morteage 25.2.5... 483 
(Oi TROECLO ES 2 ee es cle eicie egernsis 7236 
EOS =——SOCU COS oie is pa ters ase cones 2501-25938 
on garnishment proceedings . 6736-6740, 6751 


genuineness of paper, on refusing to 


BCU CORR ENE" Sac) are SRR OM Cry ITO ORICA 7203 

habeas corpus, proceedings .......... 2688 

of judge pro tem, city court ........ Lilo 

2 MUMNIe Pale COMUNE [sea wele te ee 1755. 
how included in judgments ........... 7050 

in mandamus proceedings ........... 7401 
against referee, note.......... 7401 

non-resident to give security..... 7051, 7052 

- in partition suit, generally...... 7279-7304 
‘probate cases, discretionary ....7662, 7876 

- included in judgment.......... 7872 


{ executor liable when, 
5 7645, 7658, 7662, 7876 


ROLCRCOR en apt st Molsee stores ivi och intel 7753 

quo warranto proceedings, in....7358, 7365 

OleEeterees An partition: . 2... sc. o. 7276 

OMAR; MeaTVOMLO Ign (60's c)iorcs ialteleie forse oes eraneraia \n)ie\a 7047 

state, against, how paid.............. 7053 

z of stenographer, payment...1906-1908, 7048 

iM Special Proceedines s 2.0. owes wu a0 7036 

OLE VEVLO Warten: sr skevlee Histanseaye: «rela 7046 

4 in water litigation....... ..-0420, 3425, 3484 
justices’ courts: 

HST ee Beate on ONO PF okerci tauren eaavey arenas 2527, 2528 

EGER: VIN LMCHUIGEs ccctcie «clei pie) s eters a ao love 7499 

COMCOCINANG IM AAVAN CE. neces. warns. sere 2593 

“2 Jennk, Agee weave lbh haevels Se eae Baro earners crnio 7049 

F must itemize on docket.............- 7049 

on adjournment; to amend............ T7457 

on offer to allow judgment............ 7498 

prevailing party entitled to.......... 7543 

security for costs, by non-resident.... 7542 

action by indigent, without....... 2576-2581 

on change Of VCNUC .......e cece renee 7431 


when complainant must pay, 
8574, 8754, 9451 
in criminal case on conviction........ 9450 


- GENERAL INDEX. 


COUNCIL Sec. 
powers, etc.—See Cities......:........ 548-589 
may include town trustees........... .. 5848 

COUNSEL 
See Attorneys and Counselors........ 316-349 


defendant in criminal case allowed, 
Con, art. 1, sec. 12; 8558, 8871 


INLOrNIEHs: Of OL Shiteto ates eee 8871 

may have and send for...... 87387-8739 

number that may argue to jury......... 8977 

ON RaAppeoallwr swears sce stecetee Ateke 9227 

ORNATE OL ALSuMen tan. + onnhh ae srhe eens 6802, 8975 
when preliminary examination may pro- 

Ceedeewi tho ute hs epeeitice hole ee ne 8739 


COUNTERCLAIM—See Pleading. 
answer may contain ..(J. C. 7452), 6575, 6579 


LOTITO rae eens ay chadtean Sn ser aNC Neh casket aren 6576 
failure to set up, effect.... (J. C. 7454), 6577 
must be separately stated.........505.. 6579 
action by assignee not to prejudice..... 6496 
cross-demands deemed compensated.... 6578 


improvements made under color of title 7250 
petition, ete., for allowance, 


5031-5038 
order to make a separate action...... 6580 
when new party necessary on.......... 65380 
GETAMUGLEL HCO Mpa sicrereles css arava eae 6586, 6587 
THEY ON Byam OY, Wea ci eee ae SRR ey ee eee Me 6590-6592 
when objections taken by reply....... 1.. 6589 
objections not taken deemed waived.... 6589 
set up, prevents’ -dismissal.......0.....+. 6848 
not controverted taken as true....6591, 6606 
against holder of chattel mortgage...... 472 
provisional remedy on, when............ 6773 
treated as a complaint, when.......... 6773 
WOTOICE Olid nisin he cuererev eae ster ere! a clase wrbaakeratoee te 6822 
Rbuok=s caven olunte) ay rai mh end.g Gctay MINN ol aipenio riven oes 6863 
CONSTRUCTION! Deal earache acronis 6596, 6622, 6968 
BILOTVGINS MG wats oscil oral siavatete nvortetel olen ee 6618, 6619 
limitation, ane reaill-actionecy.6 snare neler 6459 

- COUNTERFEITING 

Coin colde dust, pullion. eae cnc cece 8277 
I OLSVGVENEEN TOs, ata poe oot ID Ig o uOra Ce OTE C aint 8278 
having counterfeit coin, etc............ 8279 
possessing counterfeit dies, etc......... 8250 
issuing notes, etc., as money.......... 8281 
OL VaTlousaseals. DENAItY. .\. snsictsvess estan 8272 
“counterfeit trade marks,”’ ete., defined. 8474 
trade marks a misdemeanor........ 8452, 8472 


selling goods bearing counterfeit trade 


TOA TGS toe weee ciety gaicker os oeksienars f etaks 8452-8455, 8473 
false stamping of silver articles....8498-8501 
OP SOMGMAUGUICLOS miele etocushetc ee stererorte 8497 
COUNTIES ~ 
actions by and against........... 1363, 1400x8 
on rejected claim, within one 
ViCL Leese Ciatraatet acre rtcar tua fexsetoruneas 6472 
state to pay for services sheriff, live- 
SLOG IMS MC CCOM INO LGe yatstanarcrersteraiste’a!shenevare 228 


annexation of county to county: 
consent of voters. necessary, 
Con. -anty 1 seems 


DO TUCLO MIG Beet a eteteraitiaichelaholere (ay stele eilele..rveeet choi aie 1335, 
CUREYOTA VON ai meg Bien CORO IC EC DIOL DOE IACISIS ONE AN IO 1335 
MOvigrieeecer. war elle ass (ucestcos teens 1336 
certificate, proclamation, 1337, 1338 
eLovavshemkahaveW Guus * aisbioe MARNIE Rea arno ec nia O Sait 1339 


annexation of territory to county: 
consent of voters necessary, 
Con. art, 11; see 3 
PLOCCCOINES 5 -ieie  e oreiereiere « cusie'e!e si 1340-1346 
election returns, transmission to sec- 
retary of state...... 1341 
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1796 GENERAL INDEX. ne 
COUNTIES—continued. Sec. | COUNTIES—continued. Se 
annexation of territory to county—con- | corporate powers—concluded. 
cluded. | general powers of board, see ‘‘county 
election returns filed. .....eseeeeeeeeeees 1342 | commissioners, (DOWiGrs Of tas a 
governor’s proclamation ............. 1343 counties are bodies corporate ..-..... 1360 
senool districts; effect. ON. co. i< atest tes 1845 | exercised by county board............. 1361 
REA STCT OL, VCLLOMS) teeisie clot seers era beisrs 1346 name of county is its corporate name. 1362 
creating new county: sue: and béSUed sccm sae erin 1363 
citizens petition for division.......... 1350 purchase.and. holdlandi crests ste hSOS! 
county commissioners call election.... 13850 | personality, ses Rec teense ame 1368 
election returns canvassed ...........- ‘lel: | make contracts ........ CS ls SIE A © 1363 
transmitted secretary state... 1351 | manage property ....++2++es+eeeeee --. 1363 
secretary state certify to governor.... 1352 levy and collect taxes, 
governor issue proclamation.......... 1352 = Con. art. 13, Boe 5; 1363 
new county effective, when............ 1352 not lend credit to private enterprises, é 
Selection of county Seat......+-:..+.--- 1353 Con. art. 6, sec. 31; 1364 _ 
records copied and certified.......... 1354 debt limit, how enlarged, election, 
expenses, how paid...........- 1354 Con. art. 14, secs. 3, 4; 1364 
organization subdivisions. ........... 1355 contracts, payments, etc., void if pow- 
distribution, indebtedness ............ 1356 ers exceeded ...+..-e sees eeeeee sees. 1365 
actions pending in territory of new jointly liable with principal contractor 
GOUNLY= cet eae eee 1357 OD) PUbLIGH Works sar eek Saree trator 3753 
DLOSECUTION Sea ebel-tstcieeaee 1357 county commissioners: 
TAS OF Ot CAR MMLON SY Sleycie ste vlecaretevelegetss1= 1358 exercise powers of county............ 1361 
justice in territory in whose hand board consists of three............ wisicte AOU) 
docket comes deemed successor..... 7536 QUAM CALLONS aia seriseerstueseyaie steer cies oiene 1371 
boundaries: ClOCTION:= Ais ecu ae eee eee 1460, 2101 
existing recognized...... Cone Anta SeCrs eae ican a 1379. ae 
dispute, how determined........c:...- 1322 ee AIRED py ee, y 
once” “Lrownshines section =. der by .coumty, atwareecenyn tere 1371 
Rad bee ee. oe ae a aoe eee 1290 Veceney r Deeg od ae cea beds 
“north,’’ etc., mean true courses...... 1291 Sere, ee a EEE Ti Be 
counties exist until changed.......... 1292 F Done ee appetites 4 eel pole 
Pen oneccoutty scat neavcm re 1293 chairman elected duties caer cei 1374 
Box Elder, (county seat, Brigham | administer Oaths) “wens. aoe pt LSTA 
CLES meee hn er ee 1294 mgotings: at \coUnhy eal ae a 
Cache, (county seat, Logan)........5. 1295 ppeciay pelle; restrle lou saa tae 
Carbon, (county seat, Price)......... 1296 EO GUE ING ikea aaa ee 
Paceatt) (countyiseat | Manilay s.r 1297 (GHEKIART he So zlec reese pit teeee eee ees 1374 
Davis, (county seat, Farmington).... 129 records open to inspection............ 1377 
Duchesne (county seat, Duchesne).... 1299 make and enforce Tules a ORs eee ge ioe 1378 
Emery, (county seat, Castle Dale)... 1300 | contracts, not to be ben ete ines) 
Garfield, (county seat, Panguitch).... 1301 unlawful contracts voids nS Socata 1365 
Grand, (county seat, Mnab) .......... 1302 Drocaeure wer member interested in 
Iron, (county seat, Parowan) ....... 1303. | _ franchise, JiGeNSe ete eerie con Ueki) 
Juab, (county seat, Nephi) .......... 1304 | liability for allowing illegal claim..... 1381 
Kane, (county seat, Kanab) ........ 1305 recovery of illegal payments.......... 1382 
Millard, (county seat, Fillmore)....... 1306 PELEIERSIS OSI SES, 
Morgan, (county seat, Morgan City).. 1307 sO a EOS Oe ae 
Piute, (county seat, Junction) ....... 1308 WgUIKEENNso M Grae oprUOmosuobononéconecc co - 5089 ae 
Rich, (county seat, Randolph) ...... 130) neglect of duty, violation, penalty.... 1883 _ 
Salt Lake, (county seat, Salt Lake county. clerk is clerk of board......... 1384 
Uae eee Gememete tac. 1310 fecords (sighed bye chal a ee 
San Juan, (county seat, Monticello).. 1311 duties of clerk of board........... popoo lets) 
Sanpete, (county seat, Manti)........ 1812 | ; Dooks! to be, KEp trie -uic-necteharsteve learns 1386 
Sevier, (county seat, Richfield) ...... 1313 general MPO WerSs easter eve ae nena 1400-1489 
Summit, (county seat, Coalville)..... 1314 ATE * COUN tye OLICCLSiareits steerer 1451 
Tooele, (county seat, Tooele City)... 1315 county attorney is legal adviser...... 1611 
Uintah, (county seat, Vernal)........ 1316 action against, place joie trials at 6527 
Utah, (county seat, Provo)........... 1317 county clerk ex officio clerk of........ 1537 
Wasatch, (county seat, Heber)........ 1318 | see “county commissioners, powers 
Washington, (county seat, St. George) 1319 of,”” on next three pages. 
Wayne, (county seat, Loa).......... 1320 county commissioners, powers of: 
Weber, (county seat, Ogden)......... 1321 election, quorum, rules, etc., see sub 
claims: head ‘‘county commissioners” above as 
presentation, allowance, payment, 1427-1433 1361-1378 
action on rejected, within year...1427, 6472 accounts, settle and allow...... 1400x7, 1427 
iscciticntion: | advertising: tasccl Onna ate ee 1401 
according to assessed valuation...... meen eee ce agents Suid lores 2115, 215 
Nii aeray GaeNy abi JHOMOAEL. Moo on syncdoucnnans 5090 i a of elections eas ao. 
corporate powers: seit y fish cath game warden. 26: 
uniform government for.Con. art. 11, sec. 4 to fill vacancies, etc....1373, 1400: 
inspector of bees .... 4 
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“COUNTIES—continued. Sec. 
county commissioners, powers of—con- 
tinued. 
AHPOINL CLOPwINSPECLOTS. .\c s.csn cece acces 1888 
clerk: city justice court.....<.. 1459 
apportion moneys from forest reserve 
. UBER otoe Geto a.c.on hoa aee cleric Oy oe 2671 
apprentice incorrigible children...... 261 
d artesian swells, May iGaDe....4: +c... 0< 3561 
duties respecting’ ..7)..0... 3561-3567 
assessments of railroads, etc., appor- 
a ELOTIM Fetd Seca itireve wid've oe eoatale 5925 
% of state board, record. 5925 
: audit accounts of county officers....1400x4 
auditor’s statement, require........ 1400x36 
; bee inspector, appoint, when......... 415 
a billiard halls, etce., regulate......... 1400x11 
:- board of equalization, as..... 1400x838, 5974 
4 of health, appoint...... 1400x389, 2721 
; Motions, Uoense cs atte Peis. 1400x21 
"4 bond exacted on all contract work.... 3753 
2 bonds of officers, approve ............ 1466 
- issue to fund debt........... 1410-1414 
; restrictions..... Con. art. 14, secs. 3-5 
4 issue, on creating debt......... 1414 
- bounties*on'tirees, pays sc. cee 1400x17 
: on grasshoppers, pay ....... 450-458 
q on noxious animals, provide 
4 1400x12, 460-463 
4 bridges, erect, maintain....... 1490x24, 1420 
I Dy ACOMULAC Cpe ietyerectsisieion «hes 1420-1422 
change, restrictions ........ 1400x24 
regulations concerning ....... 2842 
4 franchises over..... 1400x25, 1400x28 
HiMAaSCOuUPeHOUSEe,, TAS SetCy cieutoerec 1400x32 
build by contract on bidsi.=..... 1420, 1423 
, eattle, prevent injuries to .......... 1400x138 
cemeteries, purchase and control...1400x41 
VEZ Maat ares fehd a2 01'oPa) cas "oe 1400x41 
d bunyeimaiceent deade aia. 6 1400x41 
charges, county, what are...... (sub 1) 1434 
expenses county attorney 
(sub. 2) 1434 
inmates of county jail 
(sub. 3) 1434 


ia in support of county hospitals, 
indigent sick and poor, etc. 
(sub, 7) 
contingent, of county..(sub. 8) 
of sheriff and deputies, 

(sub. 11), 
justice’s fees at inquests, etc. 
jurors’ and witnesses’ fees.... 
costs on removing criminal ac- 

tion? © 

costs of committing insane... 

claims against county, audit and pay, 
1427-1435 

AMO We OL VOFCC Ts icied 6 anys: aves 1428, 1431 
allowing illegally, liability.... 1381 
rejected, action on, one year.. 1429 


1434 
1434 


1434 
1434 
1434 


1436 
5421 


judgment on, tax to pay...... 1430 
of commissioners, approval.... 1431 
county charge enumerated.... 1434 
officer not to advocate........ 1432 
any person may protest...... 1432 
payment, warrants .. ........ 1433 


claims audited by county auditor.1427, 1545 
combustibles, regulate storage...... 1400x20 
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COUNTIES—continued. Sec. 
county commissioners, powers of—con- 
tinued. 
contracts, bids on work over $200.... 1420 
novce publisheday = scien 1420 
DONG toy ber eivetiies ieeaiece oer 1420 
to be exacted of con- 
LB EKOMOSISE Nb nk aborue! sila) 
alteration, consent ....... 1421, 1422 
extra work, not liable. )....4.0% 1422 
stationery, books, ete......... 1423 
notice, bids ......1423, 1424 
distribution, ete. . .... 1426 
award, bond... s,s.) h4aen 
advertising, notice, bids....... 1425 
commissioners not to be in- 
CELESEOOMING vraetsc oheshis rele eee 1379 
control suits, employ counsel........ 1400x8 
county charges, audit and pay... 1427-1439 
OMcials; iSUPErVISe! =. s.u.eee ee 1400x38 
seat, removal, duties..... 14038, 1404 
call election for creating new county. 1350 
courthouse; build, ete.....5..4. 1400x32, 1420 
erop pest inspector, appoint. .....0..6 1898 
dance halls, etc., regulate.......... 1400x111 
CERO SANGISCTAUEADUTN oicse chet ate 1400x41 
debt. fund “County. Fe .cces eens 1410-1413, 2665 
restrictions, 
Con. art. 14, sec. 3-5, 1364 
| CRA Oa VEN Ung cher Pirate Mek atts 5 i 1364 
create bonded, etc., ...... 1364, 1414 
delinguent husband or father, duty 
COMCO MUTE Vo cs vate cstel es cists auelstoussereaaiens 8112-8115 
dependent neglected children, transfer 7 
LO ATESOCLOLLCS ras eto eer emer 1855 
deputies for officers, appointed with 
COMSECTEL. Ga Recrele w le tuabe: suctcien suck shaxotereonoyonete 1461 
destruction of noxious animals, etc., 
provide for... . 1400x12, 460, 461 
OfeegTrasshopDensi eeras jercaieerts 450-458 
OLNW.CCOS ae. alsa. eee entan arena 6269 
detectives, stock law, appoint........ 93 
Girect=prosecutions swe. occ res ciel 1400x3 
diseased person, prohibit leaving in 
COUCEY Hee Syere wiessterslcce™s oyens ol tee eae 1400x458 
districts; road, .ete.;, create nc.cecmsc.t 1400x1 
election, create, change, 
1400x1, 1400x2, 2214 
tax, consent of voters. ..... 1400x387 
(SOLE. <i oi eens Moen Seana tiowo DD Ac 1400x138 
prevent injuries by ......... 1400x13 
GonatvonSs, VECCIVE! sane eleele cues eiets re tees 1400x138 
drainage districts) duties.......... 2040-2073 
duty, neglect or pen alitye c..ietenereerararene 1383 


elections, duties as to—See Hlections 1400x2 


to create indebtedness........ 1414 
inspectors, ete., appointl400x2, 2213 
books, etc., for registration, 
PLOV LCM yecvekaet laloton fees parent 2119 
polling booths, supplies, ete., 
LOMO PKK Bop) ace ED Ooo 2214 
appoint registration agents 
2139, 2215 
POL LHOOKS; PUrnISH. Scr risers 2224 


canvass returns 
districts, form, change, 


..1400x2, 2238-2245 


1400x1, 1400x2, 2214 
fencer law oii husesc wantaoulecns 56, 57 
employ counsel, when ............... 1400x8 


~ ma 
a eos a> 


committee of, POWEYrS ....-- eee eee eee 1416 

consolidate Off1CeS ......cre esses eeseee 1452 

contract for construction and repair of 
buildings, bridges, etc.......... wie L420 


—_ 
oe ’ 


employment offices licenses, grant. 2440-2458 


engineers, stationary, license....... 1400x21 
equalization, board of, duties, 1400x388, 5974 
Of LOMA GISURICT CAXOSii ee ersismters 2833 


= oe Se Lan i ve 5: “J me ee ss ia: Pes re 
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COUNTIES—continued. Sec. 


county commissioners, powers of—con- 
tinued. 
establish salary and other funds....1400x6 
estray brands, furnish poundkeeper.. 69 


Coxlaenatanalsy seep ce ONeea een Wolo oO Iso uaic 1401 
explosives, storage, regulate........ 1400x20 
fence, declare what constitutes lawful 57 
LECTION AS EtON are .roperenteltbetsr sale nepers 56 
ferry, grant franchise...... 1400x28, 1400x29 
JOIN t franchise amie. deren erie 1400x29 

fish and =same,- protect. seegenn. ake 1400x14 
deputy warden, appoint....... 2618 

forest reserve fund, apportion........ 2671 
franchise, road, etc., grant...... a0. 1400x25 
DOOK VOmDey REDE. torte cea -teleutor egos 1386 

takin es tolls et acalstes 1400x26, 1400x28 


ERTS sre ae yeienecci reese 1400x28, 1400x29 

when commissioner interested 1380 

TAUTOAGS; CONSENT caress te sere ols 1231 

HUMdS Esta lISMed,, CLG aise cle cave claire 1400x6 
furnish poundkeepers with  estray 

SACEA A Adm, = rar nana yates neue Pina eas ele 6) 
furniture, provide for county purposes, 

1400x382 

LOG SULVEYVOL Anas interes Melts tettae 1616 

gunpowder, regulate storage........ 1400x20 

heaith board of, etc., create, 

1400x19, 1400x389, 2721 

regulations, provide ..1400x19, 2724 

onlcers, appointive... <a oes 1400x389 
highways, work by prisoners, provide 

10) ogee EP I ORY 3. cM 1400x15 

CIO SE i anes a-Oaly ists. «eters 28 3, 2824 

ordinances, paSs ............ 1400x27 

VO QL cheek crtekal ote 1400x27, 1400x28 

pass laws for control....... 1400x27 

HOS DAG FOUL) Gt aornthc ceatoscrsita ote euretnets 1400x382 

poorhouse, admit to......... 1400x50 


county, duty concerning. .2775, 2777 
appropriations for main- 
tenance and improve- 


IMGNTS xe dette hatter 2784 

contract for care of indi- 
F(a Sh a, on als Gono man 2792 
levy tax for, when...... 2776 

husband abandoning, duty inspecting 
PAO O Reaein seers yae a ins ty cuohdl A vveistdiaber as Ponce tnae tees 8115 
AMO Med, sECESSATiliy: ch emer cee: 1400x22 
incorporate cities, duties........... 520, 521 
WOW GuUtlesr tan vindelen sie 520, 783 


indebtedness, create, fund..1364, 1410-1414 
distribution on creation of new county 1256 


indigent, may remit taxes ...... 5975, 5979 
SiG epRO VAG eG OX ne sneen ree 1400x40 
eA DUG taser cA ee Soa 1400x41 


non-residents, prohibit leaving 


fT MGOUNE Yemen coer 1400x43 

lawful settlement of ........ 1400x44 

non-resident, relief to....... 1400x45 
inspection of merchandise, provide for, 

1400x16 

Omicers; appoint .s.. «bes... 1400x16 

insure county building, etc.......... 1400x34 


with industrial commission, 
3110, 3111, 3119 
irrigation districts, call election to vote 


on organization... ... 8503 
for duties—See Irrigation Diz. 
tLLCUS: Fran eee a eee 3501-3555 
ARWUE, Morou htc endoR en cao ours hacer 1400x382 
EXP ENS Of} m DBVereatse aepeneeenee 1434 


justice court, cities, appoint clerk.... 1459 
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COUNTIES—continued. 
county commissioners, powers ofacane y = 


tinued. % 
lawful settlement defined..... 1400x44 
liGenses; iSSUC) overuse reer 7.1400 xcl 
license abstractors of title..... san aeaveiene MLS 
EIMvRvNIAIS o 6 Godnoceocas ne 1400x11 
PER SVASS ecrre cel eee a ete LOOX 
stationary engineers ....... 1400x21 
maps, assessors’, furnish ...... eye hee 
PLEDALE. |COUMEY stare rere r 
meetings, to provide for......... Aten o 
at “COUNTYA- SOS: ..qris caemaae sverein ones 
Specialincallernrct etn starts 
to bes public Board bc goes 4 
merchandise, inspection ......... . .1400x16 
mothers, pun support of aepomiear 


3390-3998 


military duty, list those subject to 


FiO Will. ae oe sees oie a pre cenees 3843 
oaths, any member may administer. 1374 
OMcers;, SUPERVISC ee oe tenacieie tee 1400x383 

bonds, prescribe ...... 1400x8, 1466 
ACCOUTUS UUCt weer meron iene 1400x4 
ordinance book to be Kept.......... 
PASSASCe Styles Oks erage lyentstentete 
IQUE OMNES be cy eden at on oD 
NOD: SSDBCl We caeacs tie ant eee 
a consolidating offices ......:5. 1452 
other powers than herein given....1400x22 
DECALELS | LCENSE sme E Ch minclaeee tiers teread 1400x11 
pests, destruction .......... 1400x12, 450-463- 
PhYsician: sappOINte a1. wae.te ce cee ; 
plats, approve or vacate.......... 5023-5030 
police regulations, make...... 3 . .1400x19 
Dollstax, lOViy os jertshyss kaw erences 1400x400, 4465 
collections. cass ser 2823, 4465-4468 


POOP MPLOVIdesfOLS sce cee ieee 1400x40 
physician to attend ........ 1400x40 3 
prohibit leaving in county...1400x43 . 
compel support by relatives, 

58538, 5854 


commissioner of, appointment 
AUELES, 16CCrmaen ert 1400x48-1400x51 
poortarms VLOVIdS mma teeter rae . -1400x42 
poorhouse, erect and maintain, 


1400x40, 1400x41 

hospital, admittance to ....1400x50 

precincts, divide county into...1400x1, 1454 

printing, .contract—fon ian. eee 1423, 1424 

DLISONESTS) | WiOK ke ac, orerersecvens ss, etree) 1400x15 

property, acquire, control. .1400x30-1400x32 

SOL], ENO TICS Dh eich eer eet ere 1400x35 

and water rights, purchase.1400x30 

provide rooms for county purposes 1400x33 

public buildings, erect......... 1400x32, 1420 

INSULE 4c < diced ona ee oe ree 1400x384 

public work, require contractor’s bond 8753 
liability if bond not given.... 3754 : 


real -estaite, receiver arsterateteheiaiens 
acquire, NOG ase oerererars 
Sellen tice mel eens . 1400x385 
(oKex=Xe Un camry nts ame As camer ie eee Bibb LUNI 


-...1400x30 
printed 


notice published ........ 
recorder concur with, in using 
forms . 


regulate storage of explosives......1400x20 


regulations, fish and game.. +. 14005145 ae 
police, sanitary ...........:1400x19 i 
relief for non-resident sick....... 1400: cd 


report of board regarding poor ; 4( 
reports, require from be see : 
roads, lay out, maint 2in. . 


—continued. — 


TIE: Sec. 

Junty commissioners, powers of—con- 
_ tinued. 

_ roads, commissioners, appoint....2820, 2822 

5 UCL S ae kay WTC a a ee 2823 

change, restrictions . -1400x24, 2820 

not to vacate, when........ 1400x24 

franchise over, grant....... 1400x24 


tolls, grant franchises, 
1400x26, 1400x28 
ordinances concerning.1400x27, 2835 


& repail Beek oo. 1400x27, 1400x28, 2823 
i districts, create...1400x1, 2820, 2830 
P district tax;spécial........ 2830-2835 
a state, secure right of way for 5513 
2 ADANGON: LOTMA OMSIN oo sa e's oe 2820 
a ACHULES Baww nie Meee creche ee tee ae 2820 
Si - erect milestones, posts, etc.... 2820 
‘J watermains, etc., permission.. 2879 
_ hitching and sign posts ...... 2880 
telephone, ‘trolley, etc......... 2880 
State, Special taxe fOr. waa. 2857 
designate county highways 
Throvshacities’ Ski oes 2820 
construction, licenses ...... 1400x28 
rooms for county use, provide...... 1400x383 
% mules i Lor Hoard, make (....c.40.5 veces 1378 
af salaries, fix for county officers... .5087-5093 
Zz Sarva TUNds Obs, tCLEATC- whe cee ceiey « 1400x6 
j sanitary regulations, provide........ 1400x19 
_~ schools, county district first class.-... 4597 
; MGSISNALE MAMIE. Meck Ge facoece 4597 
- SCHOOL VILC emis ctenersva mie wpa eteclore Siete 4597 
— appoint members board. .4597, 4599 
: designate certain expenses... 4565 
districts, levy taxes for........ 4585 
S exception ©: joss... 4585 
5 cities, levy taxes for®s....<..3. 4704 
< seal, adopt for county clerk.......... 1400x9 
s provide for district court....1400x10 
c seat, removal, call election for... ..... 1404 
= VOC ra shares telcos Con: <art. 11; sec: 2 
special law prohibited, 
ic Con. art. 6;, sec. 26 
A seats, enumerated under “boundaries.” 
i= sell county property, notice........ 1400x35 
’ sheep, injuries to, prevent.......... 1400x138 
= sheriff to attend on board.......... 1400x18 
3 SICK Ride Cite CALe, LOR se. sins seids.c. 1400x40 
e- sinking fund, invest in bonds........ 5200 
_statement, auditor’s annual, require, 
° 1400x36, 1556 
streets, work by prisoners.......... 1400x15 
SUD OCNA WITMESSES: crete tee) rie ger 1416 
Ss Stil Use tO COMUTO legate ny siesta sce eral fe! 1400x8 
= supervise county Officials............ 1400x3 
supervisors of roads, appoint........ 2820 
ba GND P Ror pcumtedon 2823, 4415-4469 
oe surveys, order survey or to make, 
Be 1615, 1622, 1623 
x taxes, county, levy, etc.—See Taxa- 
a HIOTe TIT oer ones ee 1400x37, 5998 
fs advertising and exhibitions... 1401 
_ on live stock for bounties.... 435 


district, consent to levy... .1400x37 
assess and collect, 
Con) arta 13; secen5 
equalization, duties, 
1400x388, 2833, 5974-5982 
state geologist attend meetings 5782 
to pay judgments ....... Pay ASO 
School levy «..-s+.+-.-.---4585, 4624 
MBCHOOL) . 5 jeeen cise amines oy 4004 
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COUNTIES—concluded. Sec. 
county commissioners, powers of—con- 
cluded. 
taxes, to cover interest on bonds.... 1412 


of indigents, may remit..5975, 5979 


for care of indigents, 

1400x46, 1400x47 
for county hospitals vw. .ses..eee 2776 

division on creation new 
GOUTICY chet site stromcarnnicgertverctar ere Won 
LOL SLACOP LOD Asis amn.. sian Meth ever 2857 
TOM UTOAGS -NCeNSES +o has Hote ek be 1400x26 
treasurer, may suspend............... 1493 
Pay VOONGRPLEMMUND «eerie er 1466 
tree planting, encourage ........... 1400x17 


Votan Oyen DOlmte tO. tillg. atss dreams cees 1400x5 


sively) ooh cd Pity ob NLC erie get arto os ys 13738 
treasurer's. office; fill. nan. eee 1493 
declare, in county office for 
taking” illegall-fee. an. dade 2588 
Validaun>s Certain Sacts os aipten saline 1402 
warrants for claim allowed........ 1400x7 
illegal issuance, action ...... 1382 
TOMIMS; LeLISLVALLONe ohne cess 1431 
AUALCOL COM GLa We sister ne ene eee 1547 
must specify liability ......... 1548 
WOOK: OV WORKED t Ger care aes 1386 
See County Treasurer. 
water rights, purchase, etc......... 1400x30 
weeds, require roads-cleaned of....... 6269 
inspector appointed:.......... 6269 
ordinance for destruction..... 6270 


wells for sprinkling roads, obtain...1400x30 
artesian, may cap....... 1400x27, 3561 
witnesses before board, summon...... 1416 
summoned for what purpose.. 1416 


subpoena served by sheriff... 1417 
powers of committee ......... 1418 
OOS Pay Tae cas stefencte sin inate Lani ciehe ene 1419 
contempt, punishment ....... 7072 
work. county “prisoners: 20. ssi44 eee 1400x15 
COUNTY ASSESSOR 
CO UM Uy AMO Tl CON marareler sie rtarasie sine Pancgaen 1451 
eligibility; ‘and  mesidences sa..-teeans oe ee 1450 
consolidation of offices, ordinance...... 1452 
DONG CUTLES ci tie eh cere etera 1453 
ClECELCR) WHE LOVING: cei sytwin ets ac 1460, 2102 
ties vote for sdecided (by lot, vi. .2 scien vert 2107 
GEPUILICSUCANGE ASSIS tAMtSarn. vive crverknien 1461 
get statements concerning agriculture... 3033 
“present ownership” maps......... 1597, 1598 
giving false information to, misdemean- 

OD Geeta atetatate elses aver auetenatehe scsiaze exe) evanar easte eaten 8241 
“yrincipal’ includes ‘‘deputies’’....1462, 5848 
office in county seat, exceptions....... 1463 
absence from county, effect............ 1465 
bond, how fixed and approved.......... 1466 

liability on..1464, 4266-4271, 5918, 5919 

to complete business to end of term.... 1467 

supervision of, by county board........ 1400x3 

BO evry, Te MaTMUT IN wt pi ats sllscessrelenete co cetarscocea tapes 5087 

WinMSiar seb oOli ys Grease oo ororkd 5088 

euleeaig, “jokeMGh won Konatalall NY neni Rown pone pee Mie peacern Oe 5091 

of deputies and assistants...... 5092 

when offices combined.......... 5098 

DO POGELG Wenl See LUT ate avalos ssehana.e atovetele ate 1559-1562 
make list of persons subject to military 

Chiu? |S (pS SAO NOS ADAR DET Ete ne bof! 0 3843 
duties—-See Taxation .. = ....-4-.406 5866-6109 
to assess for school tax...... 4624, 4626, 4704 
per cent of school tax voted, to be cer- © 

VTE orig one CBD Gels OSE T COMMA 4624, 4704 

may be on board of canvassers........ 2239 


1800 


COUNTY ATTORNEY Sec. 


adviser legal, county board.........-.++- 1611 
absent from county, thirty days, effect 1465 
account, file monthly...........-e+eseeee 1610 
attorney general to supervise.......... 573 

TOMASSIST oi cuteteie ohtietenepicenny eater .catate 5736 
audit claims of commissioners.......... 1431 
account to treasurer, action............ 1488 
action on assessor’s bond, when........ 5919 
action for encroachment on highways.. 2817 
approve issuance of warrant of arrest 8688 


allowing illegal claim, penalty.........- 1381 
bond, how fixed and approved.......... 1466 
justification, recording ........ 1466 


liability on... .......1464, 4266-4271 


to transmit books to successor... .7933-7934 
county Officer, 1S @...6..-. secs ene rece ene 1451 
consolidation of offices, ordinance, pro- 


VISIONS CONGCIMINE . so « cle creeciaesteiels ier 1452 
to complete business to end of term.... 1467 
consent to corrections in assessment 

lel Boe A Bon Oh od Bomeoaee Onn bin Gono O 6083 
charged with notice of financial condi- 

TLOYIN OLE COUT i ereiere clei elorererehcverel Merotene reves 1365 
certify attendance of jurors, and of wit- 

nesses in criminal cases....1610, 2548, 2552 
county board, attend meetings of........ 1611 
certify justice’s account for fees........ 2528 
. constable’s account for fees.... 2532 
collect expense of inqueSt.............. 3239 
to commence action against trust...... 4483 
deputies and assistants......2.........! 1461 
defend suits against county............ 1610 
dairy commissioners, to aid............ 1955 
deliver receipts for money.............. 1610 
dependent neglected children, attend ex- 

eavaawkeey Wis Ay ondcocudsoopd coabaddd 1852 
deposition on preliminary, to take...... 8767 
district attorney, must assist.......... 1610 
elected swihen, LCrim  cisesselie cai yen 1460, 2101 
eligibility and residence................ 1450 
election, term, etc......... Con. art. 8, sec. 10 
employment of counsel to assist...... 1400x8 
examine woman in bastardy proceedings 381 
expenses, county charges............... 1434 
falsely certifying jurors’ witnesses’ fees, 

OCTAVE gee ate sale ns kolisss a erstche se stebe ce ckaretarsverstate ke 2590 
insanity inquisition, must attend........ 9176 
institute criminal “actions. .........05. a 1610 
HUGOrS) ASSISt, IN “GLAWINE: «. «sec sreelerters 3610 
juvenile court, must appear in.......... 1610 
not to advocate another’s claim........ 1612 
notice of application for bail............ 9244 

OLPA DPE ware aye eet (J. C. 9457) 9210 

to take testimony conditionally 9301 

of arrest of fugitive........ 9399, 9400 

office at county seat, exceptions....... 1463 

WROUES Fe cpethe: Crile Stoleiet o oheriie we bce MRE . 1468 

Opposexitles al Claims je rcisis <lelers Gece ereroe ce 1611 

give opinions in writing to officers...... 1610 

prosecute truants and incorrigibles.... 4743 
for failure to send child to 

SCHOO mewamictte sv atscuetts 4741, 5339 

offenders against military law.. 3867 

ACHONSMLOL (COMNEY, wecniiisteacac en og akin) 


under renovated butter law.... 1968 
failure to register births and 


Gea Lins igeoramyemrrshe stetstets lect tere erersuets te 5060 
sale of poisons, narcotics........ 4420 
under dairy and food law...... 1955 


under liquor prohibition act 3360, 3374 
assist industrial commission in 
prosecutionSis .eriitehet ere 8085 
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COUNTY ATTORNEY—concluded. Sec. 
prosecute treasurer for neglect......... « "L487 


bond to keep the peace......... 8581 
“principal” includes ‘‘deputies’’....1462, 5848 
public prosecutor . . 2 --20+-+-+-s+-eree 1610 


prison> state, may Visit... 05 --i.cs 5495 
removal proceedings against officer, 
8625-8640, 8774 


removal, proceedings against........... 8639 
recover county money illegally paid.... 1382 
report to district attorney...........:.- 5768 
Salary, “Maia ieee cele etre et tr ntl 5087 
wher fixed (00 aiken. cncotersletater eens 5088 
Daldymonth lyse wetter: 5091 
of deputies and assistants...... 5092 
when offices combined ......... 5093 
Sue UuSstice whem wc. petcck teeter oer 1489 
supervision of, by county board...... 1400x3 
tie vote for, decided by lot.............. 2107 
trial, may move for change of......... 8919 
trust, to commence action against...... 4483 


COUNTY AUDITOR 
absent from county thirty days, effect 1465 
accounts, shall state names of persons 
indebted to the county........ 1546 
current with treasurer, keep.... 1550 
allowing illegal claims, penalty....1381, 2590 


books* open. to Inspections. .1.-4 eevee eeetete 1553 
method=of keepings. a acvedeeie . 1549 
to transmit to successor....7933, 7934 
Hond,) AMOUNT map pLOValenecr nets 1466 


liability Ongar 1464, 4266-4271 
charged with notice of financial condi- 


tion of COUNt Yeas. eritiste seein tenets 1365 
BD ICOUNELY cONL Gere wees. ch oto olets renee eee 1451 
county clerk is auditor, except.......... 1451 
to complete business to end of term.... 1467 
Claims (presented {Ont crete areceteeeemevere toners 1545 


examine and report on, 
1400x7, 1427, 1545 


TECOLPGGOLS vic cue sicheteteeies Pree trotters 1545 
compel attendance of witnesses........ 1552 
certify bonds and warrants.......... 466-469 
depuites;, how appointedGew seers 1461. 
distribute books and stationery among 

COUNLYROMICELST saan tilearssetel aoe eee 1426 
discounting warrants, penalty ........ 8245 
drainage district tax, duties........ 2055, 2057 
duties een erally’, micah sie see re eee 1558 
duties as to taxation—See Taxation. 
examine books of county officers month- 

LY: ekacette at? ee oh taeteci tent sth terete te 1554 
election’ of, “terms. ..o.1 nee eee 1460, 2101 
feestenumerateds aaa eee Sco eran 

must keep account of...... erolel en AOIUD 

liability for collection.......... 2575 

payable “in “advancel.. oa.eee sens 2576 

“folio denned...) ape 2582 

mustkeepi Stee book- poses 2583 

posts fee, billy. seems cose 
shall receipt fors..ce.: Sooo ons: Ae 


failure to pay over, penalty.... 8239 
failure to keep fee book, penalty 2587 
to pay over fees, penalty, 
2587, 8239 
receiving or charging illegal, va- 
cancy, damages ... .....2588, 2589 
accounted for, before salary paid 2571 
pay to treasurer monthly.... .. 2520 
file statement of warrants is- 


sued to tax officers...... Hehe fexe 1559 
apportion expenditure among | 
tax. funds.) eine eee er eG CO) 


| 
{ 
; 
; 


COUNTY AUDITOR—concluded. Sec. 


Gathsyemaly TadiminiSter..« sac. oc eet 1552 
to keep office at county seat, hours.... 1463 
“principal” includes ‘“‘deputy”’..... 1462, 5848 
publish detailed annual statement of 
COMMMUY ELLA Dre ea aise SEIN < he Gandara eke ok OR 1555 
duplicate of school fund apportionment, 
SUC ic o..eac COCR Leie Cee eae 4565 
qualifications, residence .............. 1450 
recelpt to debtors, give finale. s........: 1546 
report irregularity in books.......:.... 1554 
check non-resident grazing license...... 1387 
salary, payment, amount, etc......, 5087-5093 
BCHOOLUMAS Pap POTCLOM acre ocielc cous once 4649 
duplicate apportionment filed 
WeLtlneT waaaetnds shoe heres sherne ene crete. @ 4565 
Calan .ecArom in: Pian s Mectte ee elon hie ers oka se 1557 
state road funds, duties as to.......... 2857 


statement with treasurer, make joint.. 1556 
tax statement before levy, prepare....1400x36 


warrants consecutively numbered...... 1551 

TRA OL oe toa atte t eae tk 1551 

fom Clainis allowed ask eee cas 1547 

GOP ISUOLSGES soe ic ioeiete Sole Geis Ace ele 1551 
certified to be within deot limit, 

ERCEPELON cache + sess sooieishe einusiels 466-469 

canceled after two years........ 55 

COMSPOCILYs en OIlity ye... 6c 1548 

to certified witnesses and jurors 2548 

discounting, penalty ........... 8245 

witnesses, compel attendance.......... 1552 


COUNTY CLERK 


acknowledgments and oaths............ 1530 
UC Reset ei airert sPehe vol cette vs. el eiienniie. ae: ae anche 1538 
absent from county, thirty days, effect 1465 
allowing illegal claim, penalty...... 1381, 2590 
bond, how fixed and approved.......... 1466 
justification and recording...... 1466 
liability on . .7.......1464, 4266-4271 
books, required to keep...... 1386, 1538, 2821 
examined by county auditor.... 1554 
to successor, transmit...... 7933, 7934 
Certity: DONGS,. CTE... 5. tn. -= 466-469, 4633, 4714 
Donde? With treasurer sic aati oceans + 1466 
blank forms furnished by secretary of 
Sithice 4 Sb Sagobodepant ia too etoano soeoe 57038 


record registration certificate of range 


POURT merce ame aces karla ede tet oka xGeveiet e astui Aside vorots ais 96 
A COMMEV AR OMIG CES way cm csloyelstarsie sts Cols.s) sie,sPojfe's 1451 
consolidation of offices, bond, duties 

1452, 1453 
charged with notice of financial condi- 

LOAD Ot, COUN gates si siseta a Pia ha ra ie has 8 1365 
eertity city school bonds... 0... 000... 4714 

distriet “school bonds... ...% 4633 
WEAN tS nO OMS, MOU Cz en. do) jelete sia. 468 
bonds, etc. . 466-479, 4638, 4714, 2073 
of drainage district...... 2073 
corporation, filed with, agreement of... 865 
PELOCOLGsATULCIOS © Ollistetsisfete shatele also are 865 
furnish certified copies articles 
(OR a AR OIC NCTC E ICE I CHOIORCIEET Seer 867 
issue certificate of filing........ 866 
certify copy record voluntary 
withdrawal foreign to secre- 
EASY ONO ACC rade) aatensrs anole telee Go celrh 958 
franchise, notified of forfeiture. 1274 
oaths of office filed.......... 864, 1000 
chattel mortgage, make certified copy 130 
to complete business to end of term.... 1467 
dental licenses filed with.............. 2030 
i= file list with sec’y state........ 2031 


- deputies and assistants........... Aonoee 1461 


paola AL INDEX. 


fac Me : aa 


1801 
COUNTY CLERK—continued. Sec. 
deputies cannot practice law........... 345 


drainage district, organization, duties.. 2042 
CEPUIby OMG Se Meta telters eo ine 20738 
duties generally ... 
as to bounties on animals, etc., 
437-441, 444, 452, 456, 461-463 
ex officio clerk of district court— 
See Clerk of District Court. 
auditor—See County Auditor. 
clerk of county board.1384, 1385, 1535 


recorder of marks, etc....... 209-217 
as to business names........ 4005-4009 
as to land regisration...... 4920-5008 
duty of, in removal proceedings against 
COUNTY MATTORNO Vs wis va dace eiaorern ttye eres 8639 
discounting warrants, penalty ......... 8245 
execute: deeds for county... 22.5.5... 1538, 6056 
election Ww hel; (GTI. crc< ctcmievete creer 1460, 2101 
eligibility and residence...........c..0.. 1450 
estrays, etc., notice filed with........ Downs 
bills of sale of, filed with...... 54, 65 
fish and game licenses, issue,.......... 2642 
irrigation district organization, order, 
MIDE MECTCS TILE: wrorctnets syorstehencaeloeere 3505 
duties in Organizations aaceiete 8504 
have recorded decree dissolution 3549 
WULGUS, MOT Wine, <0 5 Minors cncpene ehatatecoaeuete re 3610-3611 
jury. bOX, CGeposit Names in as. ear 3609 
juror’s certificate, certifying falsely to.. 2590 
Tad sNECISELALION cower cecetcraletolahetars elotsroase 4920-5008 
law, cannot practice SERCO OPO D005 6 345 
Geputies =. si castes 845 
LANG stULSS Ve SISUAIY. erareyeets ici ivorayetohehateleaste 4933 
duties and powers.......... 4933, 4934 


live stock leases, make certified copy.. 470 
marks and brands, ex officio county re- 


CONC OT uk dos eto s eto a iebolen ter etenens 219 

GUtISS Pg cael) eee tiers aety ie mee 213 219 
marriage license, issue when..1538, 2972, 2974 
TRAC ORAGIE BYR MRA POM Om OSUOIA tia DIS G.0%0 2976 
wrongful issuance... ......... 2980 


name may include clerk of district court 5848 
notify road supervisors of appointment 2822 
notaries commissioned in county, keep 


records OL crasereuie cel axGhoretere trarete ste Aodoneeeo 1537 
office at county seat, exceptions....... 1463 
|avovbbiel “yl ace eh Wot CUO amD pa oa a0 1463 
“principal” includes ‘‘deputies’’....1462, 5848 
record of roads, highways, etc., keep.... 2821 
report births, etc., to state board of 
JnVecW ales i ee OA Cum OID b urcia.c 27138 
names of county officers to sec- 
TOtary State, 04 +) eae seer LOS Osmo 
register, marriages, to keep........«..... 1538 
(opi NaNO Mahls a Nese viancac dears O1iGe . 1538 
(oy dakar Halcinh sucha Ree te OOO OTroo oe 15388 
salary, classification . . .......+.sseseeee 5086 
GIASS LOAUCCA:, a aissiete wiprstevaiiers eres 5090 
haat lecyued er ty ABA DORE OOOO ore 5087 
WITOT DEC: Gomis love wlencue ielioraie rs lexenavster 5088 
DALGe MOMMA arora t~ worse ele orale letetetere 5091 


of deputies and assistants. .5091, 5092 


when offices combined.......... 50938 
not paid till fees paid.......... 2571 
Sealy iM press OMe) CA reicrstsicine ehakelsteysere 1400x7 
Gistriet, Count o0., as mime e Oren) 
CUSTOMS VOL sbi Rec ais Coveun cia tepenonnee 1538 
supervision by county board.......... 1400x383 
Homvotes tor, GeCided sDy-lOt is jer srusterets 2107 


wills may be deposited with............ 6320 


DEE Mier oe ee a nS 
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COUNTY CLERK—concluded. Sec. 
election duties: j 
as to appointment of registration 


LET CINUS Weta ew a alae elena vets ays bai! ade 2115. 2135 
file and publish lists of nominations, 
2182-2193 
correct errors in nominations........ 2108 
provide ballots for elections...... 2205-2211 
keep ballots twelve months.......... 2234 
instructions’ to VOterS. 6c... wesc = 2207 
furnish poll books for judges........ 2225 
clerk of board of canvassers....2238-2246 
issue election certificates....... 1400x2, 2244 
list of election certificates furnished 
tio) secretary ofastaten ode. 1539, 1540 
registration lists transmitted to...... 2130 
for school election............ 4650 
to preserve lists of nominations...... 2185 
furnish nomination JistS.. ........%. 06. 2189 
statements, candidates and committee- 
THE TLS ee Maton ares orete Cvemities ois 2369 
of interest in periodicals...... 2384 
inspect statements ........... 2371 
initiative and referendum petition filed 
witht sition Mayor 2305 
check signatures ............ 2305 
mail statements on _ constitutional 
yao inGbakeyeutcw. Cooma rao UDO nono o.cod On 2202 


copy of notice calling school election 
and of minutes of meeting to be filed 4566 


fees: 

GHUNICTALCON cients: Yasue cisisiatihel olauace scar slismatovelts 2521 
MOUs eae Opa a CCOUNt im Ole steret-ttiats ortho 2575 
Hrabilityertor “Collection... . crreare erste 5 2575 
Davia losin: AAdVANCE. rs ere civic leuciefereirtehe s 2576 
indigent=(SUICOLS “OATH isis. :Potetacsuersenette 2576 
DUOCEMUTC te ate eels. chester 2577-2581 
STOLL OL Oe fl) GOlne *) eure etopatstersteeriote easter eferee 2582 
MUS KOCD ALCO HOOK. snr jaueheaic eee ci cls 2583 
WOSts Lee "Ill sere eleecuete shelve 2584 
COStMOfy PUDLICATIONMwaccstrc neccretts stents Reels 2585 
SHAMIM NOCCID Es LOL. tole «rhe ici eaters rene oeaoet 2586 
failure to pay over, penalty.......... 8239 
tailure. to) keép* fee. books. sc. ces eee 2587 
to pay over fees.......... 2587, 8239 

receiving or charging illegal, vacancy, 
CANNEL ES sakes Wet ceccteie wee oy etenae ta 2588, 2589 
accounted for, before salary paid...... 2571 
paid to treasurer monthly........ 2520, 2566 
EAL LELIRGING wesc wre cies, sie oem Sore oi yale ames Mine 2567 


COUNTY COMMISSIONERS—See Coun- 


ties, sub-heads ‘‘county commissioners,”’ 
and “county commissioners, powers 


Ofn 
PMATALION: “OL © .-..:i/50!<%'e Con. art. 14, sees. 3, 4 
COUNTY DEBT 

existe Une 4,0 1896 as clos eeyeevereti ee mien 1410 
bonds for BUTVOUIN EO. oo tie ere corte rane 1410 

execution, county treasurer.... 1411 

SAULG era Meme Mares kaw ict oecsiohe oi sie eto rere 1414 
distribution on creation of new county.. 1355 
ereated only by vote of electors........ 1414 


COUNTY INSURANCE COMPANIES 
See Insurance Companies, County. .3250-3265 
COUNTY JAIL 


expense of, a county charge........... 1434 
DUE a MUPETUES pen eects vecdareneie siesi-s ie a nsichod 1400x32 
under control-of sheriff... .s05..- 1502-1508 
STN OAL Var CUE ls LOLs rertwe ecunutners cacti eiees 1505 
confinement of city prisoners.......... 570x622 

OL military -prisonersaec sets. 1490 

OMAUa SD LISONCLrS eerie ies ‘1507 


aay ‘ 
COUNTY OFFICERS - Oe a ae 
See the title of the office. } 
absent from county, consent......... % j 
allowing illegal claim, penalty...... 1381, 2590 | 
bonds, how fixed and approved.......... 6 
renewal oft oe: cndec ome ne 1400x3. 5 


justification, recording’. 2 caja... 

generally, form, liability 

1464, 4266- 4271. 

transmit books to successor........ 7933, 1934 
to complete business to end of term.... 1467 

charged with notice of financial condi-~ 


£1LON 10 f> COUN Yao octet net aatet neler enee enna eee 
consolidation of offices, ordinance. .1452, 5093 
bonds; 7dutlesta sanncritener acer 1453, 4266 es 
deputies and assistants, appointment.. 1461 _ 
salaries... .........2571, 5091, 5092 
discounting warrants, penalty........... 
elected, when, terms........ Sates .1460,=200 ieee 
eligibility; LesideGmCe sm. aa lest yetel alten ve 14502 
ENUMETATEE 2s 5s dene nerotlous omits sist 1450, 1454 — 
fees enumerate dara ematearit tit steate  t tat 2520-2526 
must keep account of.......... = 
liability =tor-.collectionz. ja race 
payable in advances wna ores 
“folto?/ ad efitie d! <iiceker cera domes 2582 
must “Keeps fee" bOOKS ar eens 
post fee: "Dillan eee 
shall’ “receipts fora.ccs. ieee 


failure to keep fee book, penalty 2587 _ 

to pay over fees, penalty, - 

_ 2587, 8239 

receiving or charging illegal, va- 

CANCYA MOANA eS. waters 2588, 2589 
accounted for, before salary paid 2571. 

pay to treasurer monthly..2520, 2566 — 
statement, verification . . .2566, 2567 — 

not to receive as witness in crim- 

nail “Caseecaesee Be che cists On 

liability on official bonds......1464, 4266-4271 
names reported to sec’y of state....1539, 1540 
recorded by sec’y of state...... 3 ; 

- office, keep at county seat, exceptions 1463 
OUTS en cps ewes cco ieerisere ier cere 
precinct, justice and constable are.... 
county commissioners create.... 
‘principal’ includes “deputies”....1462, 5848 
supervision of, by county board........ 
salaries, counties classified.............. 
class: reduced’. scam 

TARTAN “Ks veticstarerereterdttencio Romer 

when! fixed... scatter mice nates 
county commissioners ......... 5089 © 

im Mew COUNTICS a. saanine eee oe DO90ms 

paid monthly eee ~ 

state pays part, when...... 1560, 5093 

Of deputies, “CtCae ea eet oe ; 

when offices combined.......... 

not paid till fees accounted for 2571 

paid fixed salaries, 

Con. art) 21, sees) 12s 

justices of the peace in certain : 


CLUIG@S 55 a, ea eae ean ae cee ee 
supervision by commissioners........ -.1400x3 
tie vote for, decided by lot......... Sievai ee 


COUNTY RECORDER A 
abstract, search of records for.......,.. 1587 


county liable, when...... Ona ent ee 
as evidence ye ssema. niuiano otro 1580 e- 
not, mining jocaiien Be Sp Cx 


cept in certain cases. Bact Ore 
acknowledgments, power to take... 2 


a : 1466 
WA ildty meester ec). 1464, 4266-4271 
pooks and supplies, how obtained. .1426, 1575 


Bs PCM T Vea) O Olin eats cries cot oak tls 1579 
< ADSULAC Ew eta erties oe nee 1579 
record of water rights......3424, 3461 
required bylaws kept. cs «tails oc 4575 
county auditor examines........ 1554 
transmit, ete., to successor.7933, 7934 
- certify copy chattel mortgage, may.... 130 
. MvesStock-Tlegsene <ainecautss rns - 470 
COUP DYa, OTM GOT th rents eo algeasattiara aides cast alates 1451 
to certify copies from district mining 
BeeLCCOTOS (7 4 ne tee UCR OR RO 3900 
--—-records copied oar Sertiied on creation 
ROLTL OME ACOLLING Vc)" aerrarmens etc tince, Lee tiencers © 1354 
deeds, Sherifi's ete, andexinge. foc... be. 1582 
deputies, how appointed.,............... 1461 
PlOGTLON pUCRIIS. . 4 Gide yeierae ene tas ae 1460, 2101 | 
FOOG MON UTIELALEC om 4- ne RU eietaes < eck cio 2522 
; for mining location........ 3823, 3898 
, FOP SprOGisOL. UADOL esc. oe ile cheers 3901 
for divestock (Gases... or dewas cea 133 
for records of water users ass’n 1601 | 
IMUSEKeEEeP ‘ACCOUNE Oficial yelele 2575 
liability for collection.......<7.. 2575 
payable in advance.....:...0. 2576 
SHOLIO 2. EMME eres sie «suchas anal 2582 
must keep fee book... 2.222005 2583 
es Pr GOOst ited Sbill=aece es. ook 2584 
. PUSIETECEIDE LOM se ot. kau ak tien se 2586 


failure to keep fee book, penalty 2587 
to pay over fees, penal- 


RAMA mena BS CRA IE en ate percep 
charging illegal, damages. .2588, 2587 
accounted for, before salary paid 2571 
we pay to treasurer monthly. .2520, 2566 
; statement, verification . ...2566, 2567 
; photographic copies, for ....... 1577 
OTLEY AS ia tat eis ie iorotoiors te 1577 
TLE ROS me CATLUCIN Site Me, fue reusie setofeleie oon svehel aye 1579 
VATA Co Sian yar sp trae sae oe fe ase teuete Faas fa, eels 1579. 
TOLLS ALOIS: rear yates teter ease viel ays eco ail= 1579 
: TYUGUER AEC S sa, eects afele tas <13)armiele 6 1579 
" CMLL elaIMOTUSASES)! 20s). lemiei-\ara 2-0 1579. | 
E MVeStOCkeMOaSOS: cewuce «curls sctenrs 131 | 
PASE A USO Ce ate ai taserejotai(s (a c¥eha arate 1579 
POWERS LOL AILOINEY «i. are oars era oie ol 1579 
« DIAM COI DTS OmTS epee sy ots ctleial s/o (el etereislelas L579 
y = SiSKokes ae ise eES Who Soro oo mo coTccD 1579 
; Px ssucenael Be llihakes %, aSar, So eee OPO ems 1579 
NEW ASIERNS SS oA BIO Ocho TNO > ceo OD sve) 
instruments, manner of filing and re- 
7 COLGAN Me. Bri temtetet teeta eras is cl 1585 
indorsement and return......... 1586 
; all recorded before 1913 validat- 
es GIES Pe eR, SING, Ah ede Ne RR 4911 
- irrigation district organization order 
a EVE ote adllacho <a due ae aeeaa eae note 3505 
. iabldvat OLTSR LONG MetCs Mes rex oies.-i¥ere« sere 1592 
mining recorder, to perform duties of, 
7 SATIN GTN Faun teh sree te ausherescteroleterearsceretorcho 3904 
4 district rules to record.......... 3901 
OTC OMA ty COUNICY ISCAbs ae svcle «cir ioici ler lsielansiets 1463 
GUIS Wee. caries sie oiaein wo eos yee 1463 
optometry certificate recorded.......... 4320 
photographic copies .. ......-see eee eeee 1577 
plats; et.) FeCOLd: 1.71 -- ects 1581, 5023 
surveyor to copy Meher aon Lose 
present ownership maps, must keep, , 
“a SSR Te Coed Sark SU aan i tO .. 1596-1598 
.. 1462 


pal’” rae “deputies” ners 


See nna! 


COUNTY RECORDER—concluded. Sec. 
qualifications, residences, seeks. ct... 1450 
record document, when fees paid..1576, 1593 

Hhowenrecordeduin: emcee chon. 1576 
provide printed forms.......... 1580 
chattel mortgage need not be.. 1595 
judgments, etc TEM aaa ato coat 1583 
notice .......1584, 4900, 6868 
physicians’ certificates . ...4444, 4445 
KEVOCA TON Ole <- free. 5 oo ce ee 4447 
conveyances of realty 4875, 4899, 4900 
stock subscriptions water users’ 
BSSOGCIALLON | ta mvube Cossei hoc teem 1599 
COMeUOnyA Ola hen duis cre onus eee 1600 
transcript of burial rights...... 1601 
state land selections.....:...... 1603 
location of mining claim....3893, 3898 
PLOOL SOLMLAD OM skeet ieee rene 3895 
fire insurance premium note.... 1180 
notice of mechanic’s lien........ 3739 
location notice of mining claim 3893 
ADStLAICUN Ee a os aoe ees 3893 
mining district rules, free...... 3896 
transeript of “judsment....<5. 0 6868 
certificate of water right..3424, 3461 
records: openrto, public, treet. ccra.ss ee 1594 il 
certified and copied on creating 
TLE Whe COUMELY shan esroytestonstombotene reheons 1354 
NECOrdim=a in) Prin teh LOLS .secceaiecksemers 1580 
LECEIDECLOLAGOCUTMENTS series Seine eines 1578 
Eb Ebayamnody chamee ealennn nn Styne Miale re eh 5087 
when office combined........... 5093 
WHOM, TRE f,, sealers oetetite avian Gubucte 5088 
WAIG MAGT UHV tc goteteers oat era cade 5091 
of deputies and assistants...... 5092 
not paid till fees accounted for 2571 
tax sales and redemptions, keep record 
OLD, Soret PR ciaens Reps: liste cleus on are anes te 6029 
validated, all instruments recorded be- 
1KO) AN pa eA ORLA ATE OOP OC 1911-1912 
warrants, discounting forbidden........ 8245 


COUNTY ROADS 
powers, ete., of commissioners, 


2830-2834, 1400x34, 


GIStrictwtaxs LOW ree sce ae ee ocr aie 2830- 
So van ayaa oth dla aerate 2800- 


See Highways. . 
COUNTY SEAT 


existing, recognized 
removal, vote required 
petition for.. 
election, canvas... 
limitation....Con. art. 11, sec. 2; 
selection on creation new county...... 
seats enumerated under counties, sub- 
head ‘‘boundaries.’’ 


‘COUNTY “SHERIF-F—See: Sherift. 7:1 1510- 


COUNTY SUPERINTENDENT OF 
SCHOOLS 


PACOTINEY BOL CE Me + latenanataiels! A ia0b1 + ote a) «alate Sa eles 
BIOCEIOTIC OL UOEIIN « clataisiayets ies: saa sie diiereispets ae 
none, when... 
qualifications, residence 
CONTA Jorouael ner, 
duties—See Public Schools.............. 
salary... 
Kkeeprotice ate county Satin ioc c sete 


IN Fesvomlbt ea Koy ol 1 SO) aKS ker chee eee 1464, 4266- 


ete., to successor, 
7933, 


absent from county thirty days, effect.. 


to transmit books, 


: 


x38 
5848 Pd 
2835 
2895 


— 


* 


1404 
1353 


1525 


poke 1 habeas iri eae 


1626 


1463 
4271 


7934 
1465 


= ‘ : 7 * a 


1804 


COUNTY SURVEYOR 
absent from county thirty days, effect.. 
may administer oaths, when...........- 
advises county board. . 
[axouovsl, Zheyayrangers OMrerKe car mors cio Uood7h TOU 
premium on, how paid.......... 


UHM AYS OCHRE: Genoa] Spicodancot 1464, 4266- 


books of, county auditor examines...... 
to transmit books, etc., to successor, 


7933, 
PEMCOUNEY, SOL COI he ccte <areracn ote elaiels mim oie wre 
to copy plats filed with recorder........ 
certified copies, furnish................. 
AIO Yet dy ae G0GW Skee Hao oDoacuodo Us G 1460, 


extra compensation, in certain counties. 
fees enumerated... 
must keep account of.......... 
liability for collection........... 
payable in advance. .....6,2.0.5.. 

“folio” defined . 

must keep fee book............ 

POSt LeEGapillecaterbeahcreree 


Shale VECeint = tOr nea merr cere teers 
failure to keep fee book........ 
TOD PAY sOVeCLi nuit 2587, 
receiving illegal, vacancy, dam- 
AVS OSES ayn | citer sire photon alvepeicet eters 2588, 
accounted for, before salary paid 
pay to treasurer monthly. .2520, 
statement, verification .. ...2566, 


funds, how and when deposited......... 
COMALAW ANCereSst s a.trartaenkere eres 
indexed record of surveys, keep........ 
maps, plats, etc., belong to county...... 
ODENSE LOL ANSDE COLON crccare tere crores 

make County MAPS, ClGie ck. ora vemewmere 
INAS; LCCC.» LOL ASSCSSOM sn ascot svsla cmistarcrs 
Certify VOR GF IMaID se cece icetereieerore 
marking and tying corners.............. 
make surveys ordered by court or coun- 
ty board... 
office, 


furnished by county board...... 
ALP COUN YVMSCALA cies sree see. 


preserve copy of field notes, etc......... i 


Present OWNREYSHIV MANS. 2 soe ce cae cows 
qualifications, residence . . 
re-establish corners 


ANGIE Ssicaav avd 


Surveys on county lines.......... 
Ont COWL tOLMe ray a cnet rh shores 
surveying and engineering work for 
COUNGIESeOM OAS, cueLCun a itil serene 
SULA ilaes Matatapenrs. covets ioitave eiusneictors exctenemraeiale 5087- 


of deputies... 
COUNTY TREASURER 


absent from county thirty days, effect.. 
accounts, etc., open to inspection 
auditor to keep with 
LOGKCC Den oy Poni dares Tea ee 
accountable for all money 
allowing illegal claim, 


board of canvassers, may be on...... 
bonds, how fixed and approved........ 
justification and recording...... 
county pays premium........... 
POO KS MEG Lett O Way ausreieaetotstoatcaaiceet be'aines ieee 


consolidation of office, ordinance, etc., 
1452, 

COUNTY: a OLLCEY:. can ckedel cherie ieie nicer miateie ve 
county attorney failing to pay money.. 
county bonds, duties concerning... 
hospital, ex officio treasurer.... 

to complete business to end of term.. 


penalty..... 1381, : 


-1411- 
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Sec. 
1465 
1615 


1554 


7934 
1451 


1615 
2101 
1618 


1616 
1616 


1623 
5093 
5092 


1465 


1453 
1451 
1488 
1413 
2778 
1467 


COUNTY TREASURE R—continued. 


charged with notice of financial condi- 

tion Of the=COUMEY sine -ertetee ener aged 
death _of, books, etc., to successor 
drainage district taxes, duties.......... 


deputies and-assistants................. 

duty respecting earnings of delinquent 
husband ors fathers 8112-8115 

elected, when, terms. nec cra. es eee 1460, 2101 

eligibility- and= residence.) stv. mis oer 1450 

ex officio treasurer county hospital.... 2778 


fees ENUIMELATSC een cecstiay a cielsntersleratteletete 2524 
must keep!) account oft.ren etme 25 (Dae 
liability “for! collections nme 2575 
Payable; ins AAV aM Cees she erate 2576 
‘,olio” defined, computed how.. 2582 
mustikeepmiece, Dolkisncmian-atseae 2583 

post’ fee silly cree ete 2584 
shall raceiptet Oran seat ene 2586 
failure to keep fee book... . 23. 2587 

to pay over fees....2587, 8239 © 
receiving illegal, penalty....2588, 2589 


to be paid to, monthly....2520, 2566 
to file auditor’s certificates.............. 1475 
fund for payment of witnesses and ju- 
OLS rcyetenipe chet seetenedaile alietstala cele toleane coer saeet te 2569 _ 
irrigation districts, ex officio treasurer. 354 
GUtLSS aS Kebethensiaavsisut ein ewes 3521-3524 
—justice of peace failing to pay over 
money, PROceedine Ae ses a4. veers 1489 
jurors, to assist in drawing............ 3610 
liability on official bond....... 1464, 4266-4271 


license, non-resident grazing........... 137 


receive proceeds sale property liquor 
HoVSOlavNA CRONE ce Gig GonOOAODGoo tooo as 3358 
money, receive none, except............ 1476 
NGM HeY MeOloc oncnvoodocc doaanGetc 1492 
from clerks Of courts=y) eee 6771 
to keep and disperse............ 1475 
accountable foreallo ceria 1492 
office at county seat, exceptions...... .. 1463 
HOULS soc, ciel gee eres ayer acrosome 1463 
poll tax, collect and receipt for... .4465-4468 
‘principal’? includes ‘‘deputies’’...1460,-5848 
property of dead, unclaimed, keep...... 1490 
when: "Claimed. Sie ccekscleroemneterets 1491 
receipts, mustvgive, (Gt. 2--eeee eee 1477 
reports. cea wes nice tei'e hen Gates hatev cael Roeeaetee 1486 
failure, Renaities SE SG, OSE 1487 
CE NENA nase ahsahlgael 4G cons noodondd das 5086, 5087 
when! fixed... ce seis erence acters - 5088 
paidsmonithiy, tee «oe eee arenes 5091 
from irrigation district....... scl S Oa 
of deputies and assistants...... 5092 
when offices combined.......... 5093 


not paid till fees accounted for.. 
apportioned to taxing funds... 1560 
settlement with auditor monthly........ 1485 
SMUMUAM Ye Sea rec see ee rere Geoters ner 1485 


2571 


statement with auditor, joint.......... 1556 — ‘ 
supervision by county board.......... 1400x3 
statement with auditor, make quarter- 

TY ig tS eRe et ee ee ateney sPenevage 


school taxes in districts of first class, — 
collect and pay over......4624, 4625 — 
pay over delinquent as collected 4625 


district, collect and pay over.... 4584 
School»money, duty. agmtom ene eee .. 46200 
Suspension Of f.s.cnc ns sane re Oe : 
State road fund, duty. asi tones 2857 “ 


taxes, duty as to—See Taxation....6010- 61 
tie vote for, decided by lotus. tea 21 
warrants, disburse money on, when, oar 


yr ae 


_ COUNTY TREASURER—concluded. 


& 


Sec. 

_ warrants, payment, method, restriction.. 1478 

LEisrryOte Iterestey a <0. ssn. 1479 

call, interest ceases after..1480, 1481 

order of payment, fund.......... 1482 

: Wal VEC, wien s aj neuneere pk493 

interest paid, indorsed.......... 1484 

deposited with auditor......... 1485 

purchasing, penalty ............ 8245 

AIDA ITMUCKES tee, eerreiann 5 teaclee 1479 
COURTS-MARTIAL 

powers, jurisdiction, procedure..... 3858-3867 

penal code does not affect powers...... Vso7 

COURTS 
abbreviations and numerals, use........ 1812 


adjournment by clerk, judge absent, 
1796, 1797 
or failure of term, effect........ 1798 
city court—See City Court.......... 1700-1736 
contempt, punish for—See Contempt. 
copy lost pleading substituted.......... 7212 
district court—See District Court. .1666-1683 


GEGIDETQIIESTIONS OLMAW:. © occenesien eset 7209 
English language to be used............ 1811 
MMA OMAN says sey. sv etarereee vo: Rialie la eter oms bere munis 1640 


-expiration of term, not to affect trial.. 1799 
industrial commission, only district and 


supreme have jurisdiction over...... 3089 
judge disqualified, when................ 1785 
cannot be attorney, etc......... 1786 
not to’ have law partner........ 1787 
jurisdiction given, means to enforce im- 
jDINESC I are oa enc Rio aaa as eee 1818 
justice’s court—See Justice of the 
IEYESNOS yan Bian oO AGO DOA Aer, La 1780-1784 
judicial days, non-judicial days...... 1793-1795 
AIVACHE VE <COUNE ter iey ss senciolens ereumie Oty s edie 1726 
judge may order rooms, etc., when...... 1801 
take judicial notice of what....524-527, 7076 
juvenile—See Juvenile Court........ 1814-1832 
liquor search and seizure warrant juris- 
ICELOM SON TELULIs orn cle ried te Niele. saots wearers 3357 
ioavehamtchly SSyeoue GUGh Obst a aera ain or pcrose 3858-3867 
municipal court—See Municipal Court, 
1750-1779 
open during deliberation of jury...... 6814 
‘ayeKeraW® “sfaete) | ee aoa oa Gon: art. 1, secault 


provided for by constitution.Con. art. 8, sec. 1 
provisions concerning..Con. art. 8, secs. 1-27 


place of holding changed, when........ 1800 
power of courts generally..........-..- 1790 
(O12 AiUGbrescAl Cvinke een nnargoncs 1805-1809 
proceedings, as in criminal prosecution. 3357 
SIDICKOa i Ley Mth Ae cha ODm cn DEN ct Ton 8357 

public utility commission, only supreme 
court has jurisdiction over.... 4834 
ELL ARVaeDO ENOTIY OLE cshalolerete\eie ae) essai mas 4834 

may enforce compliance with 
Sey ope sycnatch im doe sogeOc CAOOO OE 4822 


punish refusal to testify before 4822 


rules, courts of record may make...... 1791 
take effect WHEN... 2.2 .c12- ee aces 1792 
city court may make............ 1709 
of record, enumerated..........+----+++ 1641 


supreme court—See Supreme Court.1642-1660 


special law as to, forbidden, 
Con. ‘art. 6, sec. 26 
sittings public . . . .2..22..02 22sec wneeee 1788 
CCCP EIONSY 1 a) 0) e)ieve viele ein exciens 1783, 8748 
seal, what courts have......--+++sssse0s 1802 
clerk is the keeper of.......... 1803 
affixed to what documents...... 1804 


GENERA 


Me 


| 


st, 


INDEX. 1805 


COURTS—concluded. Sec. 
SCaleO bret COUN nmrne eatersisterae te ee 1734-1735 
OP IMUNICID AlGOURT «hy. slcre ele 1751-1766 
of summary jurisdiction, defined........ 1834 
ELIE Vinton ceceh Ccnaketeriatete hn Meee Rea eG 6827-6831 
vacancy in office of judge or failure of 
term affects no proceeding............ 1810 
WiILLESSES; OXCIUSLON vOL sc deo caterers iene 7207 
COURT STENOGRAPHER 
OPASUPLONUS COUT Esaniesiverrs ecedttcer st cmeoenatte 1657 
ORPGIStTiCl COULCu ys + ater rmria a atte 1875-1884 
ODICLUY |GOUT Deve oierscorerpcherenenegetscx sites Sierra 1885-1887 
COVENANTS 
implied in warranty deed.............. 4881 
nelaohbe vO ET boom Gkaaolh sombnancpo ae oc 4882 
ATAOTUSS BOM Le «Nie yeti ol nts emete te 4883 
CcCOW—See Animals. 
Having TUPSLCUIOSIS: cue walters co osiciste ole lelemcene ales 
CATO O Pe crasss ecto a orale onetlc.s leew en actegens edelicie. crete ea 1940 
milk from unclean or diseased........ 1940 


kept where contagious disease exists.. 1941 


OxeM pt w tLOimM! . CKCCTIELON ci cemnarsere erates 6935 
COYOTES 
bounties for destruction of............ 435, 4386 
CRANES 
bounties for destruction of............ 460-463 
CREAM 
SEANCALG s OL DULL Ysencscls, cree eteesTeietae aeiente 1935 
CREAMERIES 
See Dairy and Food Products...... 1970-1975 
CREDENTIALS 
exchange of prohibited pane. seer 2394 
CREDIT 
defined=<in’ revenue: law sie. os «slice cere 5865 
representation as to, under statute of 
HT AMOS 2 awa ey comin aoe letatela rola sera ste iohe renee ener 5818 
obtaining by false representations a mis- 
WEMEANOR Sr. Sete lees aaa Cee ete 8345, 8444 
CREDITORS 
competent witnesses to wills............ 6322 


assignment for benefit of.............0. 295-315 
of seller, may treat sale as void, when 5135 
remedies, as to documents of title. .5148, 5149 


levy upon goods by, effect............ 5143 

letters vot radministration™ tO... mers see 7897 

presentment of claim against estate of 
MECEGENU cine) erie stitch ve Ooteickensretele 7537-7673 


conveyances, when fraudulent as to, 
5816, 5821 


subrogation of surety to rights of.... 7226 

joinder with sheriff in action, when.... 6515 
CRICKETS 

bounties for destruction of............ 450-458 
CRIER 

LOCA OU sum ste tem savor suthohonein skeietiaeaeeleis seoreeercaars 2538 
CRIMES—See Criminal Action. 

felonies enumerated—See Felonies 

generally—see the name of the crime. 

Cesahiyel Ag Come OS OD OU Ce Car pom odo 7901 

INO Wam CLVAGLE Care tener U ates Mester /c snot el ssteamtees tetenetete 7902 

ALLS Dee LON COMM iter. ctetersie iether eraicie se 8045-8050 

defined, penalty ..-..........8027, 8628 

conviction must be legal............ 8548, 8556 

compromising, procedure ........... 9339-9341 

COMMOUNGINE » DEMAltIES Ayla. ciclete tel eleneiae 8005 


CONSPILACYs LO UCOMMMIC. se ce sa mei eielem 8018-8020 


committed by convict, punishment.... 5505 
LANHOTIERTAC COSSAINY. LON cfeieredsvetsaieratetsts minbenineners 7908 
LaYoyaaetnouhascineslin, 5 Moomosoadoc si o 7909 
intoxication no excuse for.............. 7910 
degree, jury to find when.............. 9024 
COisv ae qibaKskse ayplatevala prime wich dbo Dom 9042 


1806 ; GENERAL INDEX..9 0 see 
r y ae a 
k ba 
CRIMES—concluded. Sec. CRIMINAL ACTION—concluded. 
prosecution—See Information, Indict- jurisdiction, justice’s court.............. | 
TaN) ALO BO an a Rae aA eA, oe ke 8549 Aeaitica eee een 5 70x87, 585, 5aT, 6 
penalty—see the name of the crime. in Speak RY ee FN ete 


when not prescribed..7895, 7896, 8014 


lawful resistance to commission... .8560-8562 
limitation of prosecutions........... 8665-8671 
Tepeyeranelay ele (Onl toe, uteth canker Pomonny onl 8563, 8564 
against the executive power........ 7923-7934 
the legislative power........ 7936-7950 
DUIDILG PJUSCLGCs sunetere aches. 7954-8020 


the person ....... 8023-8083, 8170-8176 
public decency and morals. .8086-8167 
public health and safety....8184-8208 
[Ow WON NEEKES oo lol soobesume Ho 8217-8231 


PIs LICADLOD CLUYiacwtan wiseetsionel < ahe 8235-8245 || 
PEODCLUY tet os cio hiee renee tees 8248-8384 
malicious. mischief, etc............. 8385-8412 
EGUCILVae Om AINLIAIST valolerateiea\epstetete ore ot 8316-8433 
miscellaneous offenses .. ..........- 8430-8514 
arrest—See Arrest...... 222. scene ceve 8718-8731 
warrant—See Warrant..(J. C. 9421), 8688-8707 - 
GOMADIGINI Cao. ole vie ss siecle (J. C. 9420), 8680-8684 
preliminary examination—See Examina- 
LOVTAP cteiren oie eras cle tetaie NvavensNoiene sauees tn guraneeels 8737-8769 


jurisdiction, district court, 
Con. art. 8, sec. 7; 1667 


CLEVE COUN wi nbetin citer ole ot retertate 1713 

MUN CipalaCOULts aroma islets ateteeues 1759 
JUSTICES SCOUTU ae ieee eis 1784, 9419 
placevol tridleacy = svete 7916, 8645-8660, 8996 
punishable as contempt also, when.... 8523 
under but one provision........ 8520 
foreign law also......... 8521 

DALTICSBLOMA, 2 be cere ci ee a teralans wi eleteneiets 7915-7921 
who incapable of comMa tae eee fOr. ci 7915 
Oa oVS hor Eads ark needa poke oct. Qiedine nrc Scr 7919 
ENC COSSORICS 2 alo ans ay cveu oy ele olehe) eave teyaiteh 7920, 7921 


officer convicted forfeits office, 

7906, 7960, 8237 
removal from office for, procedure. .8625-8640 
restraint allowed of persons charged 


WERE ain A ee Sore pS amma TOR IE AO Dee 8731 
threatening to accuse person of........ 8321 
Wnity, of act and Antent. ners ated sl 7908 
convicted of two or more.......... 4806, 8530 
defense—See Defense. 
not less a crime because a contempt.... 8523 
CALISS MAY UNIS yaiace si-vevenersl ataesicheiee elects 570x87 
LOWS KOA? DUMISION s aclec vice tus tenyereraie ote 787 


agreement to commit, when not a crime 8020 


imprisonment for, begins when....8531, 9170 
entains no sforteiture,’ except.:...ah.ce eases 8537 
bail—See Bail... .......8696-8700, 9243-9270 
corporation charged with...... 7£05, 9354-9361 
MOISCeHaAnecOUs. OLLeNSESi. .- cosmic dave 8430-8514 
Dyeconvicts  Cxaminationas. casein sees 8769 
UNAS InSite, ele aventa ake seers 5505 
CRIMINAL—See Convict. 
habitual, defined, punishment.......... 7907 
WAROLOLOL May, sis Soccer oe 4334, 4335 
insane, commitment to state mental 
hospital . SRas oh Saber COMP 9327-9336 
CRIMINAL ACTION 
CL SLiTs CCA abe Ma cieesticio Maio shucke hina bikes Mo Usa) 
TOW e DLOSCCULEMI na cee uskiae cs ceniy es 8548-8551 
MNCeLeClLya ONGIIAN Oram mater tet a 585-596 


jurisdiction, district «court, 
Con. art. 8, sec. 7; 1667, 8645-8660 
City ACOUite mney ieee cies b, 1 YAKS} 
LaoybodKeryerenlLoNoUdi 4 o Sooeadoudoc oo eS) 


place-of trial, 
Con. art. 8, sec. 5; 8298, 8645, 8660, , 8908 
place of trial, justice’s) court..;. re 9419 — 
commenced when complaint filed... 
defendant—See Defendant. 
bar—See Bar. 
complaint... 
warrant—See Warrant . 
arrest—See Arrest... 
bail—See Bail. . 
preliminary—See Examination . . 
arraignment—See Arraignment . 
limitations—See Limitations . 
information—See Information. 
indictment—See Indictment. 
procedure as herein prescribed. . ea ah 
pleadings—See Pleadings. AI 
parties—See Parties Aycan meee 7915-7921 
setting aside information, etc......8878-8883 _ 
plea—See Plea. ..(J. C. 9424-9425), 8898-8907 _ 
defense—See Defense. 4 
change of venue...... (J. CG. 9427), 8911-892) 
CONTINUANCE. wares taers eh baer’ (J. C. 9480), 8931 - 


pheno -...(J. C. 9420), 8680-8684 

. .. (J. C. 9421), 8689 | 
onuddooyseose 8712-8731 
. 8699, 8700, 9243-9270 
-8737- 8769 


". 8665-8671 


Callen Gar vasadg owt pas ncstcs maces eee 8928, $929 
construction of statutes, noteS.......... C 
CiSmMiISsallaw en eee ene ere 8780, 9345-9350 
acquittal—See Acquittal. 
conviction must be legal............ 8548, 8556 


See Conviction. 
jury—See Jury....(J. C. 9433-9435), 8927- 8964 
trial—See Trial....(J. C. 9436-9440), 8975-9017 | 
witnesses—See Witnesses, ; 

(J. C. 9468, 9467), 9275-9280 
conditional examination..... 9297-9307 

on preliminary, deposition, 
~ 8750, 8765-8767 

examination on commission, 7 


9310- 9323 
evidence—Seer HIVIGEM CC. mi. eels 9276-9280 
subpoenas—See Witnesses, i 
Gi (OA sD 9284- 9293 


verdict—See Verdict, os 
(J. C. 9440- 9448), 9299- 9033 
discharge—See Discharge. 
arrest of judgment....(J. C. 9448), 9035- 9038 
judgment—See Satan a a 
(J. CG. 9449-9453), 9041-9050 z 
execution—See PExecution, 
(J. C. 9453), 9167-9185 = 

exceptions—See Iixceptions......... 9189-9193 
new trial—See New Trial, 
(J. C. 9447), 9197- 9201 


appeal—See Appeal, 


Lroma Gisteict + COuUn La aeererte 

frony juStice’s "courte. 

TRON UCLUY As COUL Ee renee ete re 

from municipal court..... aaah 
costs, accused not to advance....... 

when complainant to Rees 94 
against) corporations). | .s..s.- 7905, 9 
proceedings liberally construed. 
does not bar civil remedy..... "584i, 7896 
as) affected bya repeats nenceiae 5835, 583) 


rights of defendant—See Defendant, 


removal from office, procedure... 
to compel one to keep the peacer. 
compromising .. . 
removal before trial, costs... pias 

go 


eRIMINAL PROCEDURE 
a provisions . . . 
as prescribed in code 


: CROP PEST COMMISSION, STATE 1888- 


commission appointed by governor, five 
members, two year term...... 


arrange agricultural exhibits.... 


composed of whom, and qualifi- 


MG OUULOMLS 17 Ais Rratae stale wicadvera yal a stavarshatcte 

P GUtIOS= eee seraT oe eee aed 
4 furnish forms for reports........ 
gifts and bequests, order dis- 

= DUTSCMENCS TOL en eiccatite ceed 
et issue bulletins, pamphlets, ete. 
Z license selling or importing of 
yy nursery stock, bond, etc, 1802, 
office in capitol, organization, 

Glens fo oe earaeks worse bina te 1889, 


quarantine, power to enforce.. 
a print and circulate regu- 
5 : lations of .. 


report to governor biennially... 1 


salaries and expenses...... 1891, 

fis PTAs OLALTUIE ooo -e. ae eas 
succeeds to property of horticul- 
tural commission . . 

closed packages fruit to be branded.... 
OSS Gee OS Ua crue ey Aree weeny Pea 
, imported nursery stock disinfected be- 
- ; fore sale .. 
quarantined until disinfected.... 
inspectors—county, appointed by county 
COMAIMISSIONETS. Tuc ies, ee os 
™ common carriers to nobity of 
arrival of nursery stock.... 

deputies may be appointed.... 

¢ duties, inspection and abate- 
ment of pests. ..... 
Ss inspects nursery stock 
a . before sale. . 
inspects imported nur- 

SOLYESUO CKO” Ae orate 6 

issues certificate of in- 


3 SWeCHOI IS a2 secs, 
2 reports monthly to 
me. , eounty commission- 
% (Sasi She on ne eae 


seizes and destroys in- 
HECTEAPAEUIE. top laters 
examine closed pack- 


si DCS lm CU iitere! elacrets 

“a qualifications—examination as 
ee 2 OLD tiee Cae aes Rearenste eens Sek 
=x salary, Bes GilOhio set yg chek OO 
state, a member of commission........ 
(GROIN SOC Maat Be Ren ROR POE SIO ROI Oe 

SENG heen BU POLIO OS OF OagiQOe 

lien on property for costs of disinfec- 

LES Nae Seatc Od acute Gogtenras 0 Wcnonap Sethe 


nuisance, infected property declared a, 
SMUG Steen ieaul cha sus event s sled mate lene me tveneiate.d 
*mlant’ includes What.....0.6...5.0.5. 
state treasurer disburses gifts on or- 
der of commission and warrant state 
FRULCLUEO LRP Mee RSyerouen crs olicien cletere cc) icisrie\e\overaisa tare 
CROPS 
malicious injury to . 
" exempt from execution... 
: en CROSS- -COMPLAINT 


eel ++. -8072- 


Pann den cu ean eeracas 8546- 


Sec. 
8083 


9468 
8547 


1911 


CROSS-EXAMINATION 
of witnesses, right of accused 


generally, discretion of court, 
TLO UO Wee uneraieloteve: Nelekaysiale suave eetr coogi 6802 
of accused, when a witness.............. 9279 


CROSSINGS 
regulated by public utility commission, 4811 
locomotive at, warning... 
railroad may cross any road at right 
angles .. : 
when railroads cross each other........ - 1234 
over canals, etc., to be provided. .2813, 3474 
CRUELTY 


LOY Chivdrerms. OMe lovey aes ces.eiute-use tenets 8116 
GS S2TOUNAS fOr UV ONCE. cece elves 4 etstavers ovelore 2995 
to idiot, insane person, or lunatic, a 
THUS TOTO TIGR ay ye ieisiie se wields crete Reticle ienete 8176 
LOvprisonery penalty maw. see 8001, 8003, 8536 


to animals: 
beating, torturing, etc., penalty..8391, 8416 
overworking, underfeeding, etc...8416, 8418 


abandoning sick or maimed.......... 8418 
using or keeping for fighting.......... 8417 
ATKESty :SCLZUNG. x ahayccasyetote loner 8419 
SCarehy, Wecueurie ous edesieieteieneecens 8420 
society for the prevention, powers.... 8421 
Ube OLMSNOTITT a KCLC cist acres che tomes 8421 
Coesabauhn obese eto waco aetna Gusto G 8422 
docking horse’s tail, penalty......... 8423 
prima facie evidence.......... 8425 
fines collected, to whom paid........ 8426 
abandoned, diseased, etc., disposal.... 8427 
CURTESY 
and dOwerrabolsHea ss tisecisrc% oeln eereete rae 6412 
CUSTOMS 
mining, effect im evidence............ Bo sare 
DAGGETT COUNTY 
(DOmMMGATISS SAV eN Sem cichoned.Mice tavesete vets cavers pepeteratene 1297 


second judicial district 
legislative district. 
Manila, county seat. 


DAIRY AND FOOD PRODUCTS 


‘“pureau created, membership............ 1917 
TERM pieXDENSES, = LED OL Ceteezre crs ianausuelerenetets 1917 
OU RVEISI TS oo Se ob cro OID OU OKO GO MAIO ClO a0 O 1918 


formulate rules, operation certain in- 


GIDE BO LASHC Ste ty HOC Oa OE Oar 1918 
conform to rules department agricul- 
AtHLHACS enh assis sy aioe oueene cits oyd tnatas car at moins seemetecs 1918 
VIOLATION DOMALEVA wed ceisihe w aleralert sree echevere 1919 
commissioner: 
appointment, tern, “SAlarys ci. « cs cals 1920 
adulterated or misbranded food...... 1925 
adulterated dairy products, sale pro- 
Tau oy he cy6 bi cat rye eo tole uate ceareeurs CR ICROR Cia cee 1936 
assistance by county attorney........ 1995 
branding cans, bottles, etc., enforce, 
6150-6156 
eattle, investigate unhealthy.......... 1921 
Gold. Stotagse,, SUPEYVISE:). o5 0. tales en 844 
make rules and regulations... 850 
complaint for violations, form of...... 1959 
OLOOL mah amacmes! onirsais-ti tare terest aiekoes 1959 
confectionery adulterated ............ 1927 
dairy and food bureau, member...... 1917 
QUART OSs rat sele okie er uagtt snot erp or Maetens 1917 
dealers, common carriers, etc., to as- 
CSHGUE & inte an ote cette AOR epee pioomaNs Oc 1923 - 
dairy products, discrimination in, pro- 
IPL Gl eaticeew aye ccreuea eve: n wavergtel arene nen tome 8336 
(litbiedhe (KENIUOK CMe KI Ocoee aC oer 1927 
AEUMICERATOG 4 eee reeeneote mmmctena eer MLO 
Cates y SAN ICACLO Nuss clea aclete) a/u tye lebeeuel> 1921 


1808 


DAIRY AND FOOD PRODUCTS—con- Sec. 
tinued. 
commissioner—concluded. 

Maitcya and: SOOM IAW Se semieitelKelerentneraeren 1921 
Crmexarolid (aVerabaXcoe i Gg Chime omc to uu in GOS e 1926 

adulterated, when .......... 1927 | 
misbranded sw Denes caseictetee air 1928 

hotel inspection, employ assistant to 

HAVO PRECY hg ASA OICO OKI OO OS Ope ae.t 1918 
notify proprietor of unsanitary hotel, 1954 
INSpeCt stood) Lor Cattles series. ctehetarersie's 1921 
BIAaArticleSOf LOOM Recietecte telcos 1921 
GaiEISSs se ae savas eine ves 1921, 1970 
cans, bottles, premises, etc.... 1938 

eattie; meat.) etcii. cc. cca, 1990-1995 | 
slaughter houses, etc..... 1991, 1974 

inspectors and deputies may be depu- 

tized: toventorce sn = ase cr 2954 
DLOhibition: Actin, sesGaereat er OO Le 
condemned meat, sale a misdemeanor 1995 
Stamp Meat INSPEC 2... catia ci oeratcne aire 1990 
may enter any factory, store, etc..... 1922 


provisions not applicable, when. .1993, 1994 
packages, establish variations in sizes 6296 


report to governor, biennial.......... 1956 
make rules, for slaughtering and pack- 
ing FhOUSES pn apericre aaiekaiae vets 1991 
violating, “penalty, 2 6) ccc LO OL 
renovated butter, license, etc..... 1563-1966 
sample taken for analysis............ 1923 
must be sealed, marked, ete. 1923 
given to authorized chemist, 
RAC INA Tee Kn omAO obo Ma 1923 
proof as to Gaon Marca sk cache 1923 
U. S. inspectors, may co-operate with 1992 
weights and measures, ex officio su- 
WEMINTENGe Ei i weiss sister terse eer ois 6278 
food: 
LOTITO A Pretec teu reticle oie 0 ieveleue icles tollehots) kere atnaiats 1926 
SLANGALGL OL OUPiby OL oe aiercrane meee tree ore 1924 
adulterated must not be sold.......... 1925 
WMennedas fee ssscetere cmmcr everest 1928 
dairy products, discrimination in pro- : 
Hibitedieiy sy, aero tine ee ers ,. 8836 
misbranded must not be sold........ 1928 | 
GOPMEA! WME “aes eictersshasone lets eitashotobers 1928 
imitation must not be injurious...... 1929 
must be labelede.  v.cruciwss-s site 1929 
EXER ACCS. GETING ani.) “esis eters ieleneielate arte 1930 
ae n galema Baeme Aotariclod eeu cro coos C 1930 
MUSE De Mabeled' say sesereeret ote 1930 
unlawful to sell tainted or decayed.. 1962 
baking powder, contents, label........ 1932 
standardeprescribedia. .1 4, ce. acces 1932 
adulterated or misbranded products, : 
Search WaEerant 4 2 weenie 1949 
CONTENTS LOL <Sel7Z Ure, c.., Teen nO 
confiscation-analysis ........ 1951 
SvViG CNC mDLOCCAULE scarce arena 1951 
milk: 
MELGeMLASewON Tal, reLCy es Mone ake ene ae L933) 


impure, adulterated, etc.......... 1938, 1936 
addition of coloring matter prohibited 1933 


Prom PdISCASe COWS) “EtG. ites sales cee 1933 
from cows fed on refuse, etc........ LISS 
diluted, evaporated, labeled............ 1934 
Testsmtomaecrermine quality... 0... on eae 1985 
PSA COCKIICOS Ls cemremeretcyeeciecs ole! shavers aicteiesises cl USH eS 
SEATIC AT Ol mmmrctersieue moahcestalsce oe svoterel ste sits «tee 1970 
BCORG ie vauan oral cleheoiblers ccepnershover Male poloxhie cas 1970 
skimmed milk, defined ........... 1933, 1934 

MUSE berlabeled een. emacs 1934 
no food must be made from impure.. 1942 


GENERAL INDEX. 


DAIRY AND FOOD PRODUCT S—con- 
tinued. 
cream: 

grades of . 

sale-other titan standard prohibited: 

adulterated prohibited ........ 
butter: . 

standard of purity 

sale of adulterated prohibited 

imitation, oleomargarine, etc: 

unlawful to sell, when........ 

to be labeled 

place of sale labeled 

peddler of to label vehicle.... 

hotel keeper notify guest..... 

renovated must be stamped..... MOOS 

defined .. 

license for sale of 

penalty for violation 


canneries, etc.: 


inspected. . 
fruits and vegetables, washed 


cheese: 
adulterated, sale of prohibited........ ; 


cows: 
CATSL OL Gitac scetartehalmicvevehats wisteletictetern stetancamee 
must be kept in sanitary condition.. 
with infectious. disease............... 5 


must not be fed unwholesome food.... 
must not be kept on premises when 

family has contagious disease...... 
with infectious disease must not be 

kept in dairy 
dairy, premises, etc., kept clean. .1938, 
penalty for violation 


creameries,,. etc.: 
Babcock test. . : 
statements what to contain.. 
unlawful misread 
inspection of .. 


dyes: 
use of prohibited 
exception .. 
coal tar dyes, limitation on use...... 
list which may be used 
hotels and restaurants, etc.: 
unsanitary conditions prohibited..... 


not employ diseased person....... m5 
power of GOMmmMISSION see eet 1954 
inspection: , 4 
by commissioner ...... 1921-1995, 1970, 1974 e 
of animals for slaughter ......... 1980-1995 : 
cities may provide for................ 510x465 7 
counties may provide for.......... 1400x14 3 
soda fountains: 
imitation flavoring extracts ......... . 1972 
Sign awhat ‘toustaten in oar ae ome 1972 
slaughtering, packing establishments, etc.: 
inspected by commissioner .......... . 1974 
kept: sanitary2etere ec eee 1974 
rules) form conductive. eee eee 1974. 


spirituous, fermented, or malt liquors: 
sale of, containing unhealthful drug 
prohibited. a... ae eon ee 


certain drugs deemed unhealthful .... 
vinegar: 


1931 
193155 


La PO 9) tee Tae 


Standard sfixedi eee eee ene Sigal Obes 
packages to be labeled ........ * perce Eye 
fermented, distilled, cider, malt...... 195: 


if reduced must be labeled.., vereeeeee 1 


Se ee a ge Ne 


DAIRY AND FOOD PRODUCTS—con- 


Sec. 
cluded. 
penalties: 
ODOR Meme Tevet. ne A olote Were ooo sie a ovale eKeioe wwe 1958 
for removing: brands, 6t@: 01... 0ce..cs6 iy 
sale of condemned meat .............. 1995 
violating sanitary rules .......... 1938, 1991 
violation of renovated butter act..... 1967 
for false statements or misrepresenta- 
WIGGLES | onary Breyhes ta tare aro oar ee 1959 
COMMA Mt LOIN OLmavet vsweck.g aie ch os nce RAKE) 
PLO Oleg mee etek eenate aie) Se si cee tears te 1960 
DAMS 
HONG CELE OL CO OS CLO VANS ote) ae ete iccsleveaers eres as 8394 
owners to construct fish-ways through.. 2624 
inspection by state engineer....... 3408, 3409 


See Irrigation and Water Rights... .3400-3489 
DAMAGES 

by animals—See Bstrays 

new trial for excessive ....(J. C. 7512), 6978 

amount for the jury, note..Con. art. 8, sec. 9 


for trespass, nuisance, etc........... 7240-7244 

EKeDleset Or Waste; eter “nc erates scant 7241-7244 

for forcible entry, etc....... 7244-7324 

SHG eat: Wauck=t hoy aos BAe ae Or 3938 

BAAISe CPUS, CUG;.. Sn We ccciernk 4484 

county recorder liable for, when. 1592 

forinjuring trees: 5. Sapaes. 7242, 2812 

for embezzlement of estate...... 1732 

for fraudulent sales’ :.03.... 525% T7707 

for timber to repair bridge or highway.. 7243 

SuULVevad eaCMONe TOL vce hates axkeis ae oe ber VeD 
for revocation of submission to arbitra- 

STE, oe ate alate ee eae | 6909 

on dishonor of bills of exchange... .4138-4141 

for death. by negligence ............ 6504, 6505 

limitation ofvaction: ss.sca © oye ove 6469 


amount for the jury.Con. art. 8, sec. 9 
amount not to be limited by law, 
Con. art. 16, sec. 5; 6505 


for negligence, elements of, note........ 6505 
general or special, note.......... 6566 
when coal mine boss without certificate 3925 
jurisdiction of justices’ courts...... 1791-1794 
OL CLLY ACOUT Up crstepeeke tuotetel sin ohsle reste 6 1710 
of district court....Con. art. 8, sec. 7 
OARS CCLUIGCULO ML daw seetes eye cleus ee tire aie solos 6502, 6508 
when assessed by jury on default....... 6844 
for libel, effect of retraction............ 3692 
for unlawfully holding real property, 
7244, 7324 
for frivolous appeal ........ (J. Cy 1520), 7012 
for arresting exempt witness............ 7144 
for failure. to produce (will. . s.r. cic. ce. 7565 
for chargine illegal fe@S ..c. 02. . seuss 2589 
for unauthorized use of name and pict- 
WERE CaeS ecco RO OOO OREO RCL 8177-8179 
public utilities, against for violation act 
GUAGE AnMIECE, 5 Ao GAROLCO On0D COD OUOU ROO 4840 
civil remedies preserved whether or not 
Penal Code specifies ........ pone 041, “1895 
complaint, amount must be stated...... 6566 
default, judgment by............--- 6844, 6855 
executors, etc., liable for, when........ 7722 
execution, purchaser may sue for...... 7255 
improvements, set-off ........++seeeeeee 7250 
joinder of causes in complaint.......... 6567 
in eminent domain proceedings ........ 7340 
by dogs, LeCOVETY...-..--- esse seceees 2 LS 
by trespassing animals, recovery...... eGans 
by changing grade of street.........-.. 700 


claim against city for negligence, etc.. 816 
presentment. . ema etees cirigir LO, not 


Ny 


GENERAL INDEX. 


DAMAGES—concluded. Sec. 
ClalineAeainse -Cluysm baru sen urcweee 816, 817 
errors in abstracts of title, liability.1587, 1589 
highway over land acquired from U. S., 


COUNCY BUS s DEV er araiy eeiohe hte Bet aes ae emote 2810 
to sidewalk, owner may recover ........ 2811 
caused by violating road laws.......... 2845 
for failure to discharge mortgage...... 4907 

to account to mortgagor........ 483 
on contempt proceedings:.......... 7068, 7070 
sheriff, for failing to make returns...... 1511 
COMM OWAY Prnsice erscdhanare nerd sarees 1512, 1517 
LOS DAY« OVELTINONCY ina: «ee eee 1513 
for escape of prisoner.......... 1514 

officer failing to perform when fee ten- 
QELO APY ests scart eicete heheh. 2576 
failing to post fee bill.......... 2584 
TORUSIN EG SLECE] DE! ya:ciere neti cistelers wastes 2586 
charging illegal fee............. 2589 

DANCING AND DANCES 

ON SUNGaAyepLONIDILE sac eetleie ares whee ties 8128 
sale of liquor at dances prohibited...... 8152 
female playing in saloon or............ 8138 
femalerin public places sen siisacesnccc ene 8239 


DATE—See Time. 
in negotiable instrument presumed true .4040 
Cie Cl VOfsUNELUCR 5 '.- fetes eater 4041 
without date 
DAVIS COUNTY 
in second judicial district.Con. art. 8, sec. 16 


legislative members........ Con. art. 9, sec. 4 
DOUNGALTICSE. J otxstas a cseciae teres arte vol ve ey arrears 1298 
Farmington, county seat. 

DAY 


eight hours on public works, 
Con. art. 16, sec. 6; 3666 
in mills, smelters, etc., ; 
Con. art. 16, sec. 6; 3667 


OLeSrAac OunOteallO wed. qrnci teers ctchsletercleaeiene tee 4120 
when last day is a holiday....4120, 4238, 5844 
on which court may be held........ 1798, 1794 
DEAD 
FEMOVAl Of, OCIA Ys cosets whe ccotereiolel eve eiere 8124, 8125 
Uniawculemimcilecion Os .)aycienius scuteieetenere 8124 
inquest—See Inquest ............... 3220-3239 
indigent; county to. Dury. snicncceeee es 1400x41 
CLUY STON DIULV a rcaiersl ai stnrcisesueis tohevedotene 570x79 
delivery to university ...... 5558-5561 
property found on, sale, proceeds. .1490, 1491 
soldier, burials by county... 55 «cele 1437-1439 
DEAD ANIMALS 
putting in streets, rivers, etc. ...... 106, 8189 
TETAOWVAL OLM. wioravereieusicve cheleieiel choles eich feleterencie 106-109 
DEADLY WEAPON 
EXSCe nb ihnonn ale Signrt ide clocicineheteEe amaiece b.cicic orc 8070 
INGICTMENT,NOLE? pra: otis aterete crete 8070 
exhibiting in threatening manner...... 8229 
having, with intent to assault.......... 8265 
may be taken from prisoner....... 8724, 9387 


DEAF, SCHOOL FOR 
located at Ogden, 
Con. art. 10, sec. 10; art. 19, sec. 3; 5324 
lands, funds, etc., See Index to Constitu- 


tion p. 95. 
OOM STi elite ol ches tee Siesta 'oxsloilslalers ioibse msstinuarnohentenere 5325 
objects, free to residents .............. 53826 


compulsory education of deaf, etc. .5337-5339 


superintendent, duties, etc.............. 5334 
fiscal year, appropriations......... 5210, 538385 
Ingizent INMAteS: Me Nate - «= suction sie: cee 5336 
MAMesChanSedice «Grams cisjerovi tetoaishesvarevencters 5324 


rights, endowments, etc., perpetuated.. 5324 


$i 
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DEAF, SCHOOL FOR—concluded. Sec. 
board of trustees: 
how constituted, term............ 5204, 5327 
oath and bond of members............ 5328 
ALC ULZS: tap Glee bah 8. eeorere eredey ytohece aloes = 5329 
to receive only actual expenses...... 5330 
MO WSS chien isle tore ona sre cuete eee ieetat stated enctene 538el 
political or religious tests forbidden. 5331 
officers, compensation .. ........ 5339, 5333 
contracts, purchase supplies, etc...5207-5209 
officer, ete., not to be inter- 
Kota Hoye lat Lae erestr yar ao aeaIeeO rete DOI SUCEO 5206 


fees and proceeds of state to be paid 
state treasurer. . 5213 
verified report filed with state auditor 5213 
DEATH 
inquest—See Inquests . . 


hinaiLatlon OL CLV1SAGLIOM LOL... aicineiele ale 646) 
by negligence, damages not limited, 
Gon.,art. 16, sec. 5, 6505 
elements of damage, note...... 6505 
allegation of damage, note ...... 6566 
limitation, tyocyvears.s. nerves 6469 
WHO Way SUC anette me aes 6504, 6505 
of party to action, effect ........... 65138, 7657 
counterclaim not affected by............ 6578 
of legatee or devisee, effect......... 6373, 6374 
PRULC TM ENEMA LCOT cle veleelcieis «ic ekelsnoe 6866, 7657, 7658 
execution may issue after, when...... 6918 
of executor, administrator appointed.... 7582 
of one of several executors, etc......... 7625 
of attorney, appointment of new........ 330 
eiLectmonm limitations: rc. set cusresu lek a 6481, 6482 
person feloniously causing, not to inherit 
; CEOMECSCCASSA archers ey arel efstis, eevishirs Paveasrelate 6403 
of sheriff, authority of successor ....... 1522 
certificate, issued by physician......... 5045 
death without medical attend- 
AN COS iota cote acts ere tener cee carers 5046 
UMA POLICE: eran ancne cites ionartuencta ete aiichore oye 5043 
murder—See Homicide ............. 8023-8034 
caused by explosion or collision... 8174, 8176 
imprisonment for life, civil death....... 8534 
sentence, how enforced........ 9171, 9181-9185 
board of pardons notified........ 9172 
governor may suspend ......... 9174 


suspension, insanity, 


9175-9178, 9327-9332 
WIrESNANCY wal tO eta tote eee 9179 
eausedsby= dangerous animal. 6.6. ace 8207 

, DEATHS 


registration of—See Births and Deaths, 
5089-5060 


POMEL © apo cneen elms neti eM aete 5043 
DEBT 
evidence of, subject of embezzlement.. 8314 


part payment, etc., extends statute of 
limitations... 6489 


what acknowledgment of, must be in 


writing—See Statute of Frauds...5811-5825 
limitations—See Limitations ....... 6445-6452 
absconding debtor, civil arrest, 

Con. art 1, sec. 16; (J. C. 7462), 6680-6656 
absconding debtor, discharge ......, 6656-6664 
laborer’s wages a preferred debt....296, 3684 
LOnohe Stace, auGitor to Sue -fors.:.. se... 5715 
defined in law on taxation. 0. ...50...25. 5865 


limit on state, counties, cities, etc., 
a Con. art. 14, secs. 1-7 
limit of school—See Public Schools, 
4590-4627, 4708 
OL COUT Vier iveene tetris torre ckore eer nee ae 1364 


GENERAT, INDEX ae 


DEBT—concluded. aa See 
counties may fund floating ....1410-1414, 266 
cities, schools, etc., may fund floating, | 


joint.debtor released how ....... reer 
of decedent, liability of estate, 
6383, 6385, 6392, 6405, Fi 08 

payment.. 

of ward, guardian to pay..... 
subject to attachment and execution, 
; 6712, 6713, 6920 


to garnishment ............ 6715, 6659 
property exempt from execution........ 6925 — 
wife not liable for husband’s ...... 2983, 2987. 
liability of stockholders of corporation, | 


879, 883 
assignment for benefit of creditors. .295-31 
of railroad in excess of means, penalty, 
8373, 8374 
DEBTOR 
absconding, arrest, 
Con. art. 1, sec. 16; 6633- 666 
attachment and garnishment....... 6704-6755 
fraudulently selling or concealing’ prop- 
erty, penalty 
sale of merchandise in bulk by...... 
DECEASED 
estate of—See Probate Practice....7553-7 
entries by, prima facie evidence....... 


—~ soldiers, burial of, provided for..... 


DECISION 
LEVIEW Of¢ OAD PCA. win -selorernel hei erstecatere 
on demurrer, time to amend, ete, LUnS es 
from notice of 
exceptions to—See Exceptions...... 
supreme court may affirm, etc. 
of supreme court must be in writing.. 
to be in writing when........ eee Es 
when to be filed ... 
facts and conclusions of law separately 


Stated eer wth ee vies eee aca erate 6829 
probate: case, appeals ite nies nents OODO 
collateral attack ........... 7559, 7560 — 
conclusivenessi. =] reese sae 7152, 7766 
DECORATION DAY 
a Lee allednolidays citeectersteetes) tee otone eaetetene 
DECREE 
See Judgment, Civil Procedure. ae 
See suandeResictration memes eee 4962-4967 
DEDICATION ~<a 
"SZofustreets. alleys ec LCumreerre 2800-2802, 5024 
DEED—See Conveyances. 
Lorminol  wWarrancy. senile aneyorabeeas S60 
Of quitelainn 2... ero ae -. 488. 
acknowledgment and recording ..... 4884- ag 
DEER 
unlawful to kill, except, penalty...... ; 


to pursue: withy dogs... sane 


DEFAULT, JUDGMENT BY 
Seneralliy: “aa eee (J. C. 7474), 6844, 6845 ks 
in garnishment proceedings........ 6738, 6739 
on failure to answer amended complaint, c 

+(J.. Ce 7475), 6570 
relief cannot exceed that demanded.... 684 
not granted in divorce proceeding...... 2999 — 
deposition after default..... ees ee 7170, 7183 
setting aside, conditions....(J. C. 7457), 6 19: 

DEFENDANT r 

civil procedure: - et 
adverse claimants as.............6508 650 * 
associates, joinder, service, judgme 6520 
appearance of acknowledgment 4 
service . , 


Soke see ergs nog) tee 


ued. DEFENDANT—concluded. 


Pa eet Sec. 
civ | procedure—concluded. criminal procedure—concluded. 
__ absconding, arrest ....... (J. C. 7462), 6630 plea—See Plea. 
)= compromise, offersto, effect. ....wcecss. 6893 party prosecuted known as............ 8552 
= co-tenants, or tenants in common.6509, 6512 presence» on. arraignment ............ 8861 
ECOSUS— SCO COSTS KiriemccticG kb oceans 7035-7054 Ome trials creer ase ten. ova Oeics cetaut eee 8526 
disclaimer, in action for real property. 7248 OMFV.ELOLCT wen cumehitetateiiacitea eitei ete ae nee 9021 — 
pdefinition ‘of 2....... FR ence hn OTRO eT 6443 OP jluidemiente nec ok) apoio lee 9043 
Pe each. SUDStUtUbIOM® secos sas sare hese 6413, 7875 in supreme court not neces- 
failing to answer, judgment by default 6844 SAUCY Ai stave teas cohol dey eevee ate ener $228 
guardian appear for ward...6500, 7832, 7877 process for witnesses, to have compul- 
: AO SLOM eeiontemt Ca eo 489) 680 SORE We acy anh e Con. art. 1, sec. 12, 8353 
a interpleader Ct a Coed ea eee 6517 PLUS Oe eae ere eS a ee 8548-8556, 87387, 9238 
PRE OUCADVENULOMY cy 72s citteis ts Gispiteicieinitas 65018 6518 sentence after—See Convict. 
a joinder of creditor with sheriff...6515, 6516 transcript for, at cost of state........ 1906 
‘oe joint, not summoned before judgment, LHe Seo Mra Wepwerresseas coe okies 8919-9032 
ie CLUATLON ne cote “ef eC Oecd Cro Oty Cre A 6874-6879 separate, when more than one 8280 
<i judgment for or against one or more given time to prepare for...... 8907 
OIPSOMOTE Me ase aicbers eee 6854, 6855, 6874 to have speedy, public........ 8553 
--- notice of proceedings, when entitled to, testify in his own behalf, may........ 8553 
= 3 6609, 7029 not compelled to.......... 8555, 9279 
new parties ordered in, when......... 6519 testimony of an accomplice alone not 
: provisional remedies for ............ 6773 LO MEOMYLCtea were meee oie 8992 
plaintiff made defendant, when....... 6510 witnesses for, at cost of state......... 2555 
. pleadings—-See Answer, Pleading. We SOARS A chars ero ee nun Seto mee 2555, 9279 
parties jointly or severally liable,.6511, 6558 DEFENSE—See Answer. 
a : : of self, family, etc., justifies homicide.. 8032 
ees Beewetss te, Rm aneziD, 7039 leral  resistanGey 2. otis uri. stun 8561 
5 Labia agdaicco phonon Ono OMIT She MOM om 7 4 WPS ike ; én 
several, separate defenses, order in de- | Ue {lng under catia of tlle a dee 
Tau ee sees oe Ae a may be made by or for a party about to 
a at Co ee ge ope aoe Meas A oSasl athe sssapopameacd ates Gdlocs 8560-8562» 
papstituiton<seperally Sey ae eS, let eos Gols limitation—See Limitations......... 8665-8676 
= ee eee Prcreedines against, intoxication no excuse for crime........ 7910 
: : RIS insanity, proceedings.......... 7915, 9327-9336 
; tender and. deposit, effect eS Maa See 7044 who incapable of committing crime.... 7915 
ae offer in writing AS a Pens 7215 iE Eo, 
who may be joined—See Parties...... 6507 plea—See Plea. 
TMs 2 env etCat cevgaae rae soe allowed employer who carries insurance. 3127 
% criminal procedure: denied employe not carrying insurance. .3129 
accused, rights of....Con. art. 1, secs. 7-18 ORV eur, ay Dat CL Ua ot Ee t: 
Zz appear in person or by counsel........ 8553 to criminal libel cr slander. aie, Sates ate 8075-8083 
~ arrest—See Arrest ........0-..00: 8712-8731 toy note, gete.— See Negotiable. instiuT ia, 

# IDO CAIMLISITCCG EAC boute me rcee sine cle rans 8553 DNOMUCS PRR ee tithe a cot cm seta eee 4030-4235 
i. _arrested, receipt for property........ 9414 DEFINITIONS. 

i appear, failure to, forfeiture....8863, 9267 see the word or phrase. 

S : WELOTEM | JUSTICE masse ate onsets, aah ots 9349 iResMaaiee saxer avec Ibi ken Ai piokea Dts ott onel cb cc 5848 
a arraignment—See Arraignment. ..8860-8874 used in taxation .............. 5865 
a ails Coeleiture Of Metiec sh tose -ac 8863, 9267 in Penal Code ............-.+4.. 7893 
- ° bail—See Bail, under Negotiable Instruments law...... 4230 

: (J. C. 9464), 86596-8700, 9243-9270 DEFRAUD—See Fraud. 
3 complaint, entitled to copy Mietsiehs etre 8553 DEGREE 
Sea yee 1 ces cea aaa ae of kindred, how computed.......... 6415-6419 
ACARI eon TN fe res BRO NS "A “ope Toca Toy Clos Wrerieen Garg one) ocho 6 . 6420 
convicted of lowest degree of offense eerie panto A: Pome 6404-6430 
Bye een (Oe, Ca OC a ube nate ts ts ang ee marriage within fifth degree prohibited. 1183 
a COB ESS, acts #0 tine ‘4 aeons. Sg se state university may grant.............. 5534 fe. 
“i WMMISE HO MOVIE A ects a amie sie ate <)> 7 5 : 
: conviction—See Conviction. of _orlme: c 
a convicted according to law, must be.. 8556 ANNOTLOT Cain aevedetteiin histtet det etae sieya Wes oleae 8025 
= criminal, habitual, penalty...........; 7907 EWaslalng 2 1, -ahyrrtcietand muna ey Gai Scacie ar aeons oh Ui * aes 
= Merancen=see. Detense. [ORUUCERIWAT Wet) fo Go. pitateeie bad Brag er ch ote ee Pb insets 
¥ discharge—See Discharge. TENG CVSN AYA te 5 MAN chee 5 Seater praee eee 8290 
= doubt reasonable, acquittal........... 8978 when doubtful, defendant must be con- . ; 
fees, not compelled to advance....... 8554 sisted ot PIS TOW CSier cee itt epieetan oe 
imuocent wprosumied to be.c:-ts.)...a: 8987 jury must find a eee is 9024 
examination—See Examination . ..8737-8769 er to determine on plea of guilty.. 9042 
inquiry into sanity. ..--<¢.-.6..-. 9327-9336 oh tets ; 
aaa to be kept in mental hospital, MENG USEPALALCH INTOM 1. 00 strsvericys «oleate 8741 
9332-9334 | DELINQUENT CHILD 
expense of keeping, etc....... 9335 LEM LAO CLiame mmc arate cus'ero-h usc: lalrsi shel aera, si'vepsue*ere lereuetotelieye 1829 
misdemeanor, charged with, may adult contributing to delinquency, pen- 
waive jury trial.......... aemeoe a peLOgZD BUNA, & & od oO GOA aC Ol Ieromtmmciots Wet Cid 1870, 1874 
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1812 GENERAL INDEX, 
« * : 
DELIVERY ~ Sec. DEMURRER, CRIMINAL PROCEDURE Sec. 
party making entitled to receipt...... 7216 —-concluded. - 
DEMAND objections taken: Dysrec ener tstt aan 8896 
for copy of writing, order, refusal........ 7204 NOt, WalV Ol tncsrerstreere Sh cecete Tear 8856 
for inspection of writing........... 6595, 7108 justice’s court, grounds .......... eee res 9431 
to admit genuineness of writing, effect if NEw. COMPIAiNe panelserteienvels ereRteeS 9432 
MEPU SOC ows ayarre ara viel areveen chee, see aysrouer ciara Wes cet 7208 dischargers.) acca wae tence 5 9432 
not necessary, on payor of note........ 4105 DENTISTRY 
upon governor for return of criminal— annual £66 ss. serucids aan cays one eee 2036 
See Fugitive from Justice........ 9393-9407 board dental examiners, state, created.. 2015 
for possession, forcible detainer........ 7314 elect _OfliGerst- asses eee eee 2019 
Til awyf el etaln Cre yer) tras ateraisierere 7315 keep record fae eee 2019 
relief not to exceed, on default, meetings, quorum) aes eerie cee 2020 
(J. C, 7474), 6844 TI) JORNEAC ORS 5 4 Loodoncuceouss 2021 
of Geposit, for COStS? so ..06 3.6 (J.C, 7542), 7051 administer oath, testimony 2021 
costs, justice to demand in advance.... 2593 SOS] ees ts ee ee 2019 
See Negotiable Instruments ........ 4030-4235 FRACOVOS! Gon ag coeouccnogaccse 2019 
DEMURRAGE secretary and treasurer, give 
POMOC UNE OLIN nies, siereictecaic o.atohent wieceuslerene aes 4813 POnd! 2 ake 2019 
DEMURRER, CIVIL PROCEDURE MeCMDHELS;, “ESLIN Sere aie ee ee 2017 
time to file may be extended....... 6619, 7023 sKbbsKOchuonacine  gulbedhé.c obscene 2018 
decision on, deemed excepted to ........ 6966 compensation and term......... 2016 
judgment for plaintiff, procedure....... 683 complaint for violations......... 2037 
for defendant, procedure........ 6831 revoke licenses ............. 2038, 2036 
time to amend, answer, or reply runs certificate practitioner changing 
FLOM MOLIGG ec stecib a x.cntchetele sieve Orotavecersiet shevets 6623 Svresiden Gea aa sia eae ries 2029 
pleading over not a waiver..............+. 6571 may enjoin unlicensed practi- 
{SSTICNOLalaws LAISCd. UVic. cav-teieioie tt uate 6778 TION CVS ale cel ectr ooteiene Oreste here 20387 
ENA Ve COUL teste cits cise oKeredel ce aerate 6780 dentist, limitations on prescriptions of 
Oo! WIE Bouconmnaoocabaconed bor 6781 NALCOtICS).CLOSWasw en eine ue e nier ters ee 4432 
to complaint: ~dentistry practicing, what is ............ 2023 
; SCO HONCEN 4 #5 ene Badin. oto 4 40.0.doro opens 6568 anatesal, Waa anyntudl Soaachecnueacoacs 2022 
MUStsDe SPCCINeG cr ae ces 6569 - OXCOptiOnue Ss Goce SRO 2023 
to amended complaint ......+.... 6570, 6618 administer anaesthetics, etc..... 2030 
LomDaEt) OFACOMMPIAI Mt cise eienderetaend Aeletectere 6569 examinations,.fors license: 4.94... OL es 
in justice’s court.............-..-- 7449, 7456 fees’ fixed Race chee at Ae eee 2035 
and answer or reply at same time, dispositiongs, jn osece eee 2035 
65€9, 6579, 6618 ANNU 5.) notiwe crs cee one eee 2086 
ASPANPAPDDCATADGCE, cexepsresesovste <isreiel ste) aeaetore 7029 default; penalty: meqecnsee 2036 
when objection taken by answer...... 6572 Masao ara) lone LoOENeOl \abakaucgongodsusssc 2021 
objections waived if not taken......... 6573 license, conditions, examination......... 2024 
overruled, answer on termS.......... 6618 when! ASsucde eee 2025 
to answer: TOEMPOLALY: LT ow se cole Ponce 2026 
RWGUIGOES Gea coord poo eROM HO DOCU Bom MonG 6586 SUbJeCt ton Lec ae ee 2027 
must be specified ........... 6588 graduate, practitioner, etc. ..... 2028 
in jJustice’s court.......... 7449, 7455, 7456 copy filed with county clerk..... 2030 
and reply at same time.......... 6588, 6618 county clerk file list with state.. 2031 
TOmATNe NO CO, AAS W.C lorem tateieter ici ee eretstenat 6618 revocation, grounds............ 2032 
when objection taken by reply........ 6589 Gharees 16r ss eee 2033 
objections waived if not taken........ 6589 procedure and appeal............ 2033 
to counterclaim: default annual fee............... 2036 
POUT tem suaks oa) ayereyere. aechevolsheteowetscay hea ctonsone 6587 by court, complaint of board.... 203 
must be specified ............. 6588 misdemeanor, what isi... 5 essere ee 2034 
and neply, at eee. ume SOOO oo 6587, 6588 secretary elected from board............ 2019 
objections waived if not taken, when authorized issue temporary 
6589, 6591, 6606 license ote. use ene .. 2026 
overruled; reply on terms. ...5...cc0.4 6618 list licenses filed with.......... 2031 
F IPE UStICS: SuCOULE warn cracieaGreeten eee 7455 file verified report .............. 2016 
BORTeR Iv: ond “Sain. kee 2019 
STOUNGS «eve esse eee e eee eee cease 6591, 6592 treasurer elected from board............ 2019 
DEE eer DOGO am deanna 6592 bonds... 2 3c) icda ree gated eee 2019 
Beg po MINAL PROCEDURE DEPENDENT NEGLECTED CHILDREN 
and plea the only pleadings of defendant 8887 “institutions?. dennedmenp tae So 
MYON MUEKEG) iP sciots castes ‘ie nce akties aol 8888 “court of summary jurisdiction” defined, 1834 
SLOUDGUS oe a pete: ches nent eee tee e cece 8889 ‘““municipaliitty.s: define clmleaintae ene 1834. 
must be in writing............., 8890 “parent(s @efined\: seseesee teenie eee 1834 
TNUSU OC RSPeCiie dy Eee ie ris)sfel- ei 8890 “Diace lof satety aidefinediaes anaes Presto ssey! 
SIE S20 TRS GODS USES IRS Oia tts 8891 “street”? “detineds ay. ood tare oe eee 1834 
dia ae Hoe OO ER Ota ae Mean ass presumed under age, until ............. 1835 
aned fee le ee picechiele=esnenaen note abuse of children, penalty ......... --+. 1840 
PRG Pee a 4 S sacastensransuaneys sca offenders, warrant, issue. teeta ee oo seetoel oes 
MRO PE AR OA ECS ap ip EOE | soe inducing to leave, penalty ‘..... PRE sas 1842 
Fagg UE Tan ton SOE a belong to city, when............. tote. Ue 


EPEN ENT NESteCTED CHILDREN Sec. 


_ —concluded. 
CHEV MIMA Ve SUDDOFU Geshe Ene claw cafes « 1843 
ibGloneetocOuMby. WHEN aice is dion « tose 1843 
COUMEV AIAN eS UD OOL Lm idee sk cebu sara 18438 
trial where, confined where.............. 1844 
exclusion from room of non-par- 
: Lei Pamt sae aeeateno tire erie ee ome 1844 
WANONINIAY ADDLONWEN vice ace esse a es oe hone aes 1845 
who may be apprehended............... 1845 
i GIS DOSLMONMGL, Martie) clatopiaciit oko tuied ensue 1846 
bs dint VrO Le COURG ra aa tinasrhcmnton tie shee Fs 1846 
a committed to parental school, when.... 4643 
3 released from parental school, when 4644 
= BUSLOdy2On pLOlt Cllrs WOM rcs cra sisue ee 1838 
& cannot be reclaimed .fe4..5.5.. 18388 
3 children’s aid society: 
(BIGTET RES hinactt Gul ich ccc. toner Pe IOC eit emer 1834 
given custody of children, when...... 1836 
legal guardian of child committed to 
CaLVGee esa cites ccc em Tals uocar cies 1837 
POW.Ers sand —-AUbIGSy ce wheiace saecs bel actuens 1837 
adoption from, permitted.............. 1838 
a legal claims of child transferred, when 1838 
= PCOOEGUKOD ES .-srcisis piacitede Se eioe eke s Gees 1846 
inspection by county commissioners... 1847 
courts may require reports from...... 1847 
report to county commissioners, con- 
MESENUS meera whe itcysrersitia vedo ctovcha nate ce reeoee oes 1847 
DEPENDENTS 
% under workmen’s compensation act, 
3122," 3140, 3141 
DEPOSE 
includes every form of written statement 
a SHB oY CCIE te CoO DOTS Ino COOE Sane oe 5848 
: DEPOSIT 
* imisewrno he halls <CLy il carVeSGe.%. «sacked. curs 6648 
; LOrcortedew Hen! kyle iciseer dane. hs mt 6651 
Fetunged. whens 6. 3c..hees ote 6650, 6651 
in lieu of undertaking, any case....7224, 7545 
. OM ADD OR bevl eos <teuetn 8 Sane ches wees 7003 
4 in lieu of undertaking, justice’s court.. 7518 


substitution of undertaking for deposit 7224 


LOX IGCOSiS: Dy, NON-TeSideN ta ce deyere ss alot 7051 
TNA GUS tI COS COMP s cieig nc nutans 2098, 7542 
Of Surplus: <Atver= LOTECClOSUTCS a cya cres os 7233 
limitations do not run against action for 
E0OSIL (Withs Danae pian esate sae sete o 6478 
minors may make with bank............ 987 
“adeposits in two names, disposition...... 1020 
insolvent bank receiving, penalty........ 8369 
Re Oi Isis LES tess seer nel etal nee acta crashes 3 2553, 6782 
GUILOLASTIMOL | COU reels crenata re iets. hore sey 6770 
Wath: MOOT Kes, Gs athe antes ooh, ke pier 6771 
GUSPOSITION A] =r centr: en es ove 6771 
TOTus stl wetLOGcmeras Comite tists. pcolier. 6772 
GleriertO” TECCIV Eerste ejete sod ta 6649, 6771, 7214 
pdtera teuder, tO SAWe COSUSitr anc) ws cae 7044 
by garnishee with officer....6715, 6718, 6737 
MTSE AOL Pa Llisisaye sa raiaceterencete ces wie" 9261, 9262 
FUStICE’S COULU 6. Giese d eee 9464 
TeLanaed “whens ieee «1 9032, 9266 
TOMPEICCA "WWCI cs, censraiee cs apa 8863, 9267 
applied how .. . ..-.+++-+-e! $263, 9269 
- DEPOSITION, CIVIL PROCEDURE 
- of witness, on continuance............-- 6787 
F. when witness a prisoner out of county.. 7139 
notary may. take........-.-sete eee eceee 4253 
taken on trial, use on subsequent...... 7205 
for industrial commission, taken as in 
CAV AAG ULOISh cri se cigie lenelehe + ceisler ager tia Wie keiee 3081 
for public utility commission taken as in 
veertee seer es snes GB), 4822 


civil action . . 


DEPOSITION, CIVIL PROCEDURE— Sec. 4 
concluded. a 
taken out of the state: : oe 
WIRES Tl, naneatinteteameneceteisin meteoric ed svarses atm 7163 
commission, by and to whom issued.. 7164 - 
MNOTCSyaey Mewes roomier: oo 7164 
INCerroeatloriessy tay vs clee centers eae feeders 7165 
commission, requisites of . .......... 7166 
not returned, continuance..... erent 7167 
may be used by either party..... Pricscise alt hiys: % 
Subject. tomopjectionsr. vsav.cce Tarde LOS 
taken out of the state on oral interroga- 3 
tories: ; 
without commission upon notice...... 7169 M2 
AMUELLOSALOLICS) OVA ch cues: emanien 7169 ms 
NOULCEM SCTVICCF cOLUINIC 5 < sia. viel eoocelee whe 7169: 4 
dispensed with if no appear- : Hie 
ance in the action.......... 7170 me 
published if defendant non- 3 
ROSH Wen perce neusisGo gaa Wilh 24 
before whom: taken .o.si..tsemu can wae T1AT2 
howeauthentlGa ted lay enstca. susenage sere 7172 
TO Wakitel cen, tear cur eonean alanine meen caer 7178. z 
DOW SERANSIMICGOG, Fea. apers ci. eh eehontetene T1714 
HOW SCOLUIBC AM Te tereraiets cosvorsis estes sacle eee 7175 ~ 
obyections, Now “IMAadesisrccccise seta 2 RTGS y, 
LOWas WS Cll eee oe sicsr erie anes See eraretome eae Yakeiy© : 
taken in state: Z 
when witness) a opartyc....css sem ae T1178: $ 
resides out of county.......... TiS en 
is) leaving <county se. pe ee + TAI 8S 
too infirm to attend......... ve TLS. 
when testimony required on a mo- 
CLO MOLOH coi Ue he hem ee ete Se eer aren 7178 
before whom, notice, affidavit........ -7179 
ExXAmMINaciony sSiSnIN lsc. sce: alate lersaey ieee 7180 
CUSTOdIanes USCds ON WtLialiieak cca eiteeies 7180 
excluded for irregularity....... + Searels 7180 
used by either party at any time...... 7182 
for use in another statew... 1. <..\-ee ee 7185 
witness subpoenaed before commis- 
SLOWEY, ee asbeee matey eich Ree 7186 
judge may take, PW HCT tis tak see 7187 
MIAHNeL Of wes tha yak eee 7188 
notice by publication, non-resident.... 7184 
personal’ service 75 <a estes 7184- 
after default, without notice......... 7183 
CVIEGENC) HRP ape ec chert eees 7183 — 
perpetuating testimony: : 
may «be vtalcemn,, When. \6 sails. cre susrece cosets 7193 
petition, order, neobicer.ms. sees.. aeme . 7194 
authority of person taking.......... w. 7195 Bi 
manner of taking, delivery........... ‘. 7196 s 
CORUICCATIONN..” 4 Cetitelele.« sb icine aierayetereueiscene Te 7197 t 
when may be used, objections........ 7198 a 
same effect as oral testimony........ 7199 ¥ 
DEPOSITION, CRIMINAL PROCEDURE ct t 
taken on trial, use on subsequent trial.. 9277 


of persons making complaint, ; “ 


8568, 8569, 8682, 8703, 8750 
when deemed complete, perjury case... 7986 ; 
on preliminary examination: ; : 

homicide, testimony in writing........ 8570 
when <caken, OM VaeCMaAnNds..... 1. as selene 8570 
of witness unable to give bond, ; 

8553, 8765, 8767 
stenographer appointed . . .......+... 8750 
how taken and authenticated....... . 8750 
CUSTOM MGISDOSIIOMin <b) ssaeereuelets 8751, 8768 

conditional, of defendant’s witness: 

before or after indictment......5..... 9297 
hal S,Wotsimeeriskocie ee pod oaieres Sai oro 4 9298 
application, affidavit ............ Me eno 
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DEPOSITION, CRIMINAL PROCEDURE Sec. DETAINER Sec. 
—concluded. unlawful, a misdemeanor............... - 8230 
conditional, of defendant’s witnesses— a contempt, when..:........-.. 7059 
concluded. proceedings in unlawful detainer, etc.— 
MOTICE POLO ST Mews co ss eee a 9300, 9301 See Forcible Entry and Detainer. .7313-7327 
examination, Stay. © «cases cielo 9302, $3038 DETECTIVE ’ 
Stole eh Ook oe contap ob ocoda ooce oA aoe 9304 to prevent violation of stock law...... 93 
writing, authentication .. ........... 9305 DETENTION SCHOOLS 
sealing, return... ....e sees eee sree eee 9306 to becestablishedan as ene ene 1853-1859 
- use on pee objection ats o'cnecate steoee te aia 9307 DEVELOPMENT PUBLICITY BOARD 
iirc spre SMT N eee Su ein ene ge See Publicity, etc vel: steer eee 4501-4508 
WHEN KtaAKeM sis) Se-caieaes cision ostetsietaisieke ave vee 2310 
application for order............- 9311, 9313 | DEVISE 
HOTCO! roe wR ee 9314 Seer WillSss sccteietrcieketaeranstey nel tas emcee 6311-6403 
POMITISSIOM met een eae oe 9312, 9315 SeeviSuccessioni rs sands ieee 6404-6430 
SCL Re es aE, Oe ae eae tier arn 9315 | DIES } 
interrosatolies! we teticeanitaen sete 9316 for counterfeiting, making or possessing, 8280 
ERATIDITL EVEL MN vom cinta ctatels ok aeponctous hs tatia's cnieeana’s 9318 DIPPING 
delivery of commission........... 9310, 9320 when ordered by livestock board........ 180 
Bailing of commissions. acne cde: 9321 DIRECTORS 
GIS LO HeeiNaAsONe han dr 4ooasadobouece 9322 defined) Penal COC warereneiscrrctattetetreceiomietere 8379 : 
in evidence, objections.............-+- 9323 criminal acts, penalties............ 8365-8379 
DEPOSITS, BANK See Corporations, sub-head “‘officers’’.. 860 
RCW OMT ATING Shite orcs cutie Sncisteston ach cele Ohiaite 1020 actions against, within tnree years...... 6488 
DEPOT powers, duties, etc., generally.......... 871 
cities may erant site Lor... «ccm 818 baMKerabekess HOXOWEIC G Of Onhop oeDO OOOO GomdS 871 
cities may grant franchise for........ 570x382 DISABILITY—See Disqualification. 
eminent domain for........:... (sub. 11) 1228 does’ not abatertactiony ceric ore sielaceleisrete 6513 
DEPUTIES limitations, how affected by, 
state officers may appoint.......«....... 5790 6462, 6463, 6480, 6487 
liability. of ‘principale a.com ee 5790 = must exist, when...... tel sieeieeise 6486 
WOWELSi as eee noo ae 5790 under workmen’s compensation act.31387, 3138 ; 
of superintendent of public instruction. 4517 DISBURSEMENTS CAMPAIGN : 
of fish and game warden.......... 2618, 2621 See—Cormiptaseracticesia. wae ener 2360-2406 
of dairy and food commissioner....1922, 1923 DISCHARGE—See Dismissal. 
county officers may appoint............ 1461 civil procedure: 
Hy MANS ME a hon docs ooonAbor 1461 Of smnorteace wfOLimieesenmn ence 4°05, 4906 
COUNTY MOUICErs,, “1a DIC yi ae is opaieteyereue ape) ¢ 1461 failure; Camagsess ays. sie seas 4907 
Salaries .). ............ 2571, 5091, 5092 ofsichattell Smortsagen..-au. eesti 473 
“principal” includes ‘‘deputy’’...... 1462, 5848 failure, damages 2.20. Js. sce te 
may take acknowledgment in name of of arrested debtor, proceedings. .6656-6664 
TUM CID AL sur citse pels ai civletetare ia eishiyews teeenien teres 4886 Of Gurysesick juror. aire cers eieleietoate 6812, 6813 
court stenographer may have.......... 877 BATT O NSHONEN A 5 55 senudne noose . 6816 
DESCENT—See Probate Practice. Scriminal procedane: 
cast, not to affect possession............ 6459 OLR. STAN GUL Yee or) aoe heeoes el eter eeeteaet et meee 8801 
rules of OUruL ai iecahets tei cliptals ‘ef atenslceleiie «seus reemintare 6415-6420 of jury, illness of juror, 
See Wills De kd sveloudvaxdt oes seers es 6311-6403 (J. C. 9445), 9003, 9013 
succession—See Succession ......... 6404-6430 when they cannot agree...... ..9014 
DESCRIPTION ‘ : by reason of accident........ 9015 
2s real property mecomplaint..1 co.cc cae 6599 atteniverdicth ole 9030 
in notice of lien oye cter iste eee eesees 3731, 3736 wrong offense charged........ 8993 
defective Ine wall——See Willey = 6847-6381 2 lack of jurisdiction............ 3994 
in assessment of lamdivaentrs cea 5875, 5509, 6086 of fugitive from justice............. . 9401 
county boundaries—see name of county. On habeasiCorpusmecit-c cakes 2690 
DESERET AGRICULTURAL AND MANU- of defendant, peace proceeding....... 8574 
FACTU RING SOCIETY—See Utah State Fair. preliminary examination...... 8753 
Be ANDS dismissal of action........ 8780, 9350 
COMOCALCHIZANGS Sat,c oainais Howe oodles 5571-5681 to be a witness......... .. 8981-8983 
DESERTION lack of prosecution........ 8345-9350 
PLOUNOT wy LOU OLVOLECE sare ate Meccaterasomreeee 2995 information, etc., quashed.... 8881 
for separate maintenance...3010-3014 demurrer... ...... (J. C. 9482), 8894 
homestead to one remaining............ 2872 wrong offense charged........ 8993 
COiMEWLLG mW MEM” BE CTIMNG.)s, .clers sic wa eicesteeh ete 8116 lack of jurisdiction....... 8995, 8998 
OMe MMLATEN, (AGODOLOTI SS! bi6 Seciecce hon o eee 20 acquittal seca fade Cy 9451), 9031 
PRCTUING Ime oe otaaes sia c Selene eae 8116 arrest of judgment, 
dependent, neglected .......... 1840 (J. C. 9448), 9038 
DESTRUCTION on appeal ..... seed Ce 9460); 9235 
of public records by officer.............. 7976 reasonable doubt .. .......... 8978 
; by other than Officer... ane ve reeves TS77 DISCRIMINATION 
of wild animals, bounties.............. 435-463 in distribution of news.............. 4490-4497 
of game and birds prohibited........ 2635-263) in railroad erates tl) tment eres 4783-4801 
of foul iproodine beesse nmin eee 418 unfair: 
of indecent book, picture, etec....... 8146, 8147 
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DISCRIMINATION—concluded. Sec. 
unfair—concluded. 
attorney general to prosecute........ 8334 
EVAN CHISC srEV OKs eehanaeene ses .. 83834 
DSM Cy Pe cmMent lac tieren ss ecicm tee Cane hee 8335 
in sale of certain products.......... 8336 
SORES AKZH RIN icy tte cyt eet Sea aS eRe ET oat 8336 
DISEASE j 
MOC eel tiaras sun Liter cleseeceac car, ete 2705-2757 
contagious, quarantine, etc.......... 2725-2765 
when compensated for (sub. 5).......... 3112 
SC OMAMILINGAS mata) fran npc tslasa emer. 100, 105 
Seem Live: Stock, Branden. ae tilts ccetaa 170-230 
sale diseased forbidden................. 178 
GRAN AMELIE Fe ee cate ine ellaicce st tue clcoteiansacs 177-219 
DISGRACE 
extortion by, threats lot. oo. con. es Se sen 8321 
DISHONOR 


See Negotiable Instruments, 
4125-4154, 4188-4216 


DISINCORPORATION 
GLAGILIES ANd —tOWDS was on ee 776-781, 791 
dissolution of corporations.......... 7418-7424 
DISINFECTION 
Ore bee. HNSPECTOr: .ClCnsc.cun Scsaee eke 421 
of public buildings and conveyances, 
2714-2717 
of goods or persons from infected locali- 
EROS! 8 a sat Gch eee Ae REO EE CEOs 2745 
of infected bedding, rags, etc........... 2749 
ORO VOW ANCE. sos cet ged tis oe et ieus ails sane 2750 
rer eh LOO OMS sms siclas sie ovine h oe meee 2751 
ine cy DMO TOWEL EASES Ss syed. aie aie ahve tate a7 2761 
OLPEPEESTOL DIARES ais cinye vee scsthiace Fisted ela vs ave 1897 
of imported nursery stock.............. 1905 
MTA) BO GATS trey ey nie le cells, coekevstelemilene tebe siers miele 202 
Gu, Swen ea key he ye Ales Cea Ona em RO OT 180 
DISINTERMENT 
of dead bodies, a misdemeanor....8124, 8125 
DISMISSAL 
yee OUI ULL ssetiereuste « oosveusiohe 4 (J. C. 7491), 6848 
MT POMEL OCASES.o\c. + «wigs e eine t (J. C. 7491), 6848 
OL PAD CAN cere erential sa euas'a GeO. To20)5 2100957 3318 
Costs: Dot. Secured=: ...2. 062 (I-eCa 1042), 4052 
CLINI ACUOM wie ro oie ce 8780, 8882, 8894, 9350 
lack of prosecution.......... 9345-93850 
ON appease so... - de C. 9460)) 9285 
See Discharge. 
DISORDERLY 
conduct, penalty... .........8131, 8217, 8227 
house, Keepins s PeNallinywme eri. 4 eee wee 8149 
DISPOSAL ‘ 
of children by juvenile court............ 1823 
dependent, neglected .......... 1836 
of fines—See Fines. 
OPMOUECIDIEES chwe: cisrbtsiciciasiavalewwte s © 0 eferee % 9269 
OLmiSSues OM -CAlOn dat. of scsam + vinnie 6784, 8929 
of property stolen or embezzled. ...9410-9415 
of property on dead body....... Pirin oth « 1490 
DISQUALIFICATION 
judge when disqualified................-. 1785 
of district judge, change of venue...... 6533 
of city judge, change of judge...... 1730-17382 
of municipal judge, change of judge.... 1752 
of justice, change of venue...........-. 7427 
» ey SPEER TT OE PENCE OT 9 2 6838 


of referee... 
OM BOL, sare lie 
criminal case. . 


i? GEXQOULOD S AAa eho oD OOOO UU a tomto ce da mud 7579 

OL AMNIStLAtOGi cy clic elmira cede es 7599 
to hold office, for making profit of pub- 

ibvOmenOsleNan oc COOKS eID MUO AC 8237 

Feaye sHol(Ghapy? she OLeGkele wean sede 7906, 7961 
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DISSOLUTION Sec. 

of limited partnership, how made...... 4370 

WNDU CCCI elt mela welcens heveuicrotere 4361 

of corporation—See Corporations....7418-7424 
DISTRIBUTION 

of proceeds of sale on partition..,..7279-7282 

of decedent estates....... 6404-6430, 7758-7790 

Summary, of small estates. ./072.0.0. .. 7644 


See Probate Practice. 
of irrigation water by supervisors. .3433, 3434 


by cities Ss 2. 050 107 OA Te 
DISTRICT ATTORNEY 
appear for state in district court....... 5761 
AD VOIMIGIASSIS taNity ins oles ert eo cieicies Caen 5773 
advise state road commission........... 2861 
appear before justice of peace...... 5762, 5764 
assume certain duties of county attor- _ 

OVS Freraty See Wine: Monee sieeve tach telco 5762 
ascertain property escheated to state. 5767 
acting GiStnict a ttorney-ecc:s.. secs eee 5770 
appear in civil action for state and coun- 

EY rie cal Se Pa resclers arena tee oan ae eee 5763 
ALICIA LTA RUIZ. ce cteletereen oe 57€1, 5763, 8814 
bench warrant on application by........ 9045 
Clerigesalary7 tor cervalnwes.n eee 5765 
counsel defendant, must not ........... 5769 
compromise suits, must not............. 5769 
county attorney reports to..........+e0- 5768 
dairy and food law, prosecution under. 1955 
OUGE AY shale bKel Haale) ohasHMRKOnn Auman anuadse 6 5761, 5763 
UIC Sy aciels cont unticicia cumehgions oeiiarore 5761-5768 
SlECHON CERIN Cau) 5 cheater a rater eee 5758 
examine appearance bonds, sue for for- 

LEWUTSG ae ch Sime acta oe ee Re 5761-5763 


industrial commission act, duties under, 
3085, 3148, 3157 


aid. ine prosecutionSe..tiaek ieee 3085 
information, drawn by...... etre rena c 5761, 5763 
after™ commitment <9. asia 8779-8782 
GESNEC TO Veer ol dl sraeehe oeeeet 8676, 8678 
statement on failure to file...... 8780 


dismissal of criminal action, 
5769, 8780, 9348, 9349 
inheritance tax, duties as to collection of 3209 
insane persons, represent state in ex- 


AIIM a ve isis savers versie e se sveteeete pears 5402 
law; point out, defects in) ..0/...c erst 5767 
leza) business: in district. 3. face 5762, 5764 
liquor prohibition act, duties under.3360, 3374 
NOR NCeYeN=X21 ey BORSA PS OT eC s fag CTU HiG.o 5075 
Oartlays WOM Ts cosas hepesversaaesike apatae. Mere theTS 5760 
Of COMCVOA TCO Met cme rica chs orto one cat neers 5757 

forfeited Mawhenr ss... seiblabiciiass 5771 
prosecute bond to keep the peace, must. 8581 
DAG MO WaNnmetnes facie 6 bietcte be creker aaa titer ater eee 5772 
public prosecutor in district. .5763, 8779, 8780 
public utility act, aid in enforcing..... 4839 
CUAL CATLONI Se cut a) ate oy anelsy gare touere aieioustes sy wuss ePOOe 
report, annual to attorney general...... 5767 
GENE, A Fee eewOCOOnO oh OC IeaoO DEO wa Ot5 5074 
Su AMCOMOUML COLMA veretaremisiereisels «tae clean tnte 5772 
statement. at end of term.....:..i0.55. 5766 
trial, change of, may move for...... 8919 
WAVebeKe(scypy Lavonia ti HlKclG Pune Ome ona sas 5771 
witnesses, Subpoena . .. .....5.s008 5763, 9284 
assistant district attorney: 

in districts over 90,000 inhabitants.... 57738 

appointed by district attorney........ 5773 

Gualiieatlonsarn ces cn. ce leave ae stahereherete 5774 

VROLNGLOR Alo) GENDO CORA On eames ior ioc dost exits 

(SEEK BKETS) hE peer GOED DEE Re ARIA Cea 5774 

Blohexonvelimegisrene sdendolorenoKey a porn Jom Gud 5774 
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1816. GENERAL INDEX. . ie 
DISTRICT COURT Sec. DISTRICT COURT—concluded. es: 
j i COW eo anooasde o« tom 
appeals from justices’ courts. .1668, 7514, 9455 judge, pe aes ee aes a 
appoint special counsel corrupt practice - aac, chia eee 20 
PLOSCCUCLON Mir oe pein ae ale oleielnlelersinioletese 2397-2400 ; are ae 1732 
appoint jury commissioners............ 3602 ; of city court, pro temp jane 
i dings . 15 judgments entered at any time........ 
Sea ee og REO 16 judicial districts.......... Con, art. 8, sec. 5 
fo) Sai Ane OOO oped a ee ; : to Snforeo, nena 
ee Ye 2 jurisdiction given, means 
Pee or ays peepee es vee original...... Con. art. 8) Sec. aja hou 
ER raduct setuiicitione 2, tee. Wi car 3374 appellate......Con. art. 8, nee £6 ae 
control over proceedings............. 1790-1796 amin a ages 
ae pe: Sir eee 3639 probate matters...... Con, art. 8. 
eect sara tara ee a Seles Se sec. 7; art. 24, sec. 9, 7557, 7558 
ee A aie Rocket ee ee 1356 in action by state auditor....... 5715 
Saag Shee in nae sae : Ms ; ; é é b4 : ; 3908 jurisdiction, exclusive in water cases, ae 
i Sede hie ai pear ae 1732 DAs ean ios CL bro otto tu0Tcrko : @ elei viele evs 8 e : 
ee vad Cae ae juvenile court, practice applicable...... 1816 
eiton. on Ge ort Fe MP AIELE Osh AOE court of land registration......... . 4923-4957 
‘ cases 9491 place of holding, changed, emergency... 1800 
effect BntentS ieee 2G: 3429 to prescribe and approve bonds of coun- 
popenied rome ee 3423 ty commissioners |. 223. ne ere ens .. 1466 
franchise, to act on, when county board parental schools, enforce provisions as to, 
4645-4726 
OREO D CH Hratsye Uren, Omiren tesa aera el loctin 1380 : : a : A 
holidays, court not opened, except...... 1794 proceedings in English language cee eeee te 
matters stand adjourned........ 1795 Salary: oh pctanioig oar clone ee cere gical a eee ee 
what may be transacted......... 1794 sessions public, except.......... a pie me 
elected at general election.............. 2101 any day Seat + tse cece ete ae 
irrigation district, duty as to bonds.3551-3554 powers as to townsi pS Pee ie 
inheritance tax, duties as to........., 3209 sheriff to attend, Tae seeeee ‘ 1501, mc 
hearing for admission to mental hospi- terms, three a year in 8 OO ce 
aU Reetee of Midian nat ec ee: se 5398-5410 fixed when, notice...........-... 1672 
mileage 3a 5073 concurrent in different counties 1670 
judge to fix terms in December..:...... 1672 chief justice fixes when...... Be a 
orders, may make at any place.. 7018 adjournments are recesses...... " 


to sit in another district, when. 1676 
to hear ex parte applications 
from_another district, when... 1677 
powers at chambers, 
1679, 1817, 6984, 7018, 7557 


PLOHaAtespPOW ELS Meese sevsetaetet 7558 
pro tem, stipulation, oath. .1681, 1682 

compensation of ....... 1683 
Vacancy, appointment . . Jac... 2103 


not to affect proceedings 1810 
absence, forfeiture of office, 


Con. art. 8, sec. 27 


tie vote for, decided by lot...... 2107 
GiSHNalMicatloniu.. se reciente 1785 
cannot act as attorney.......... 1786 
not to have partner in law...... 1787 


direct adjournment by telegraph 1796 


may direct sheriff to provide 
LOOMS, Mishts: “Clc.. an. meena 1801 
stenographer, contract with.1875-1884 
certify time of stenographer.... 1882 

to prescribe and approve bonds 
of county commissioners...... 1466 
Maya. enters stownsitesis wo. ee 6121 
powers as to townsites...... 6121-6141 
marriage, may solemnize....... 2971 
number, second district......... 1665 
thirdaqistricte. =a eee 1666 

issue liquor search and seizure 
WARE ADA A WHOM Mai yk ee 3354 
conduct-inquisitions:. . ......2.. 33874 
SOLAT Vas mimes rere <-soie Da oink oe 5078 
INCAS CZs een tee ruren 50738, 5075 
elected at general election...... 2101 
Wi LILES Sy sel S uned sparen acne oes Roo aaa 
‘criminal charge against......... 8908 

hearing for admission to mental 
NOSpitale =. Ae. anew eee ee 5398-5410 


. Pe a ee ee cas ae oe ag 


adjournment by clerk, etc..1798, 1799 
absence, forfeiture, 
Con. art. 8, sec. 27 

must beheld wnlesseutacensre 1673 
failure not to affect proceedings, 
1798, 1799, 1810 


when not held, notice....3..5.. 1674 
adjournment by telegraph....... 1796 
expiration during trial........ mo tle! 
LOWNSITES es MAVENS anita eters sos wte Ook 
transfer of actions from _ territorial 
COUTUS Ts) crates alt tajete aroisseions teats let orctete te teraiceses . 5830 
trial at unusual place, stipulation...... 1680 
water adjudication, expenses in........ 3425 
DISTRICT SCHOOLS 
See, Public 2Schoolsa.. ac saee nator ee 4505-4765 


county districts of first class........4597-4650 
DISTRICTS 
school—See Public Schools..........4505-4765 
GLOATINE CLC mictacrere oe ere atreeaiten 4599 

tax Wevy for aces SoG eetet inteae AO OO 

for high school district... 4583 


election—See BHlections. 


creating s6tcamia en ees 1400x1, 2214 
drainage » Wy. ua Seek esate ae eee 2040-20738 
irrigation. .is seeder dee caren cere 3501-3555 
road, ete... creatine a5.aasscmremtere tee 1400x1 - 

tax in (Cities ~ maces ++ DT0K16, 674 — 

iN, COUNTICS#S ht. ao arene . 1400x387 


special road district tax... .2830-2835 
DISTURBANCE 


of court—See Contempt. 
of ‘publicemectinesiee ate eee PROS ypos) 
of religious meetings 
of the peace—See Peace..... 


DITCHES Sec. 
See Irrigation and Water Rights... .3400-3489 
eminent domain for........... +. +.-5466, 7330 


penalties for interfering with, 
8302, 8394, 8410, 8514 


DIVIDENDS 
to be paid only out of profits earned.. 869 
eT MOheCOrpora tion ONisseemneieeien voce. 881 
fraud in declaring, penalty.............. 8368 
DIVORCE 
MLEISAIC HONE OL ACHON.« «eerie dineok. «ern 2995 
Residence-fonsoneaVveaTn... cides nace cas 2995 


grounds; impotency, adultery, desertion, 
failure to provide, habitual drunken- 
' ness, conviction of felony, cruelty, per- 


equity court may declare void, when 3007 
separate maintenance: 


UTI SOIT OM O LarcCCLOM ates, tates sic ie siaies 3011 
neglected or deserted wife, alimony.. 3010 
DWLACTIGE, AMG PLOCCOULC eres cies se slste 3011 
F disposal of children and property...... 3012 
property restrained... ....... 3013 
like rights and remedies to husband... 3014 
DOCKET 
Ghoti TLIOTU Ole mre ee ksyenctean uss) Orvis & 9 fe Gavhar eseiec 6870 
TU ETL OSs NO We TaN Ll Ore sate fa olleles potters ip arete vis ay 687 
judgments entered, lien of....1719, 6868, 7503 
OSIM LOL LUIS C CULO Merete aetelele gusts lo oiene eles 6871 
_redemptioner must produce copy....... 6945 


satisfaction of judgment, entry....6870, 6883 


transcript, filing in other counties, 
6536, 6868, 6869 


Te Ue Le Rg ee ee a ee Pee ne ee eee 


poisoning, penalty .........--. Shaws 2uooo 8387 
pursuit of game with punishable...... 2635 


ae _ Mability for injuries by.....--.-.---- 112, 113 


AVLILOTLGH LIA SEA TUL ape unc M ee rates roreniichererc renters 2995 
proceedings, evidence! os loac<.o.-< sn 2995, 2997 
AMSAT AY OD CAIN Sams Cie hts ca chee See 2997 
POSIMeNCe NECESSATY 0. Volaekesstuca cde cwn 2995 
MALOU Ys DENGINS iS tealemast ce ees inone & 2998 

, BENETAL apelin i ieee, cicians ciel oe ee 3000 
complaint to be verified................ 2999 
decree not rendered by default........ 2999 
hearing must be before court.......... 2999 
TOUCH OCULOTY: CLECHEGr sens Merete ayvecach fees 3001 

Wiens, Ted aa ec aoyhs. cate: 8001, 3002 
unlawful to marry pending time for ap- 

I Ul cata Severe tngs cy = teva ese) oc svellanar outed. vs. Sherer 2967, 3003 
findings and decree to be filed.......... 2999 
disposal of children and _ property, 

CHAM CS ge ytee bys pa nvs cuales wuahene ore 3000, 3004 
guilty party forfeits all rights.......... 3005 
Chmdrenm Wee ibinia tes. A0c. tus dyn ees eas 2968, 6413 
LLU Ou DUI Cy AVALON ores. es Geeee sceivie: «ah ome) Sd 1789 
avoidance or affirmance of marriage: 

What marriages VOIds 2. cwwsas sees wees 2967 - 

suit to determine validity............ 3006 

non-age cannot be pleaded when.... 3006 


DPE ILAry, JUAMIMCTESs. cl 21s slelrs)« serelsie’e > 3858 


Justice’s, how kept... 0-0-5 .0.250e es eee oe 7530 
prima facie evidence............ T5381 
bavclenc ios BAD Ocotraa rc Ob. oede Oboes 7532 
delivery to successor....... 7533, 7534 
power of successor.........- 7531, 7535 
POLST Mpa tee clewntes corse senvere w-ieie 7094, 7095 
costs itemized On...) 2.5% 6s 7530 
DOCKING 
horse’s tail, penalty........--..+++- 8423, 8426 
DOCTORS—See Physicians 
DOCUMENTS OF TITLE 
Gee Sales of GoodS...........2+-.+00- 5137-5185 
DOGS 
are property, NOtC.....-.- sere eee e eee 570x68 


| 


| 


i fama, 
NDEX. 1817 
DOGS—concluded. Sec. 
injuries by, county to prevent........ 1400x13 
OUSLY MTNA V in (eK Meeetpinsineteate Meeririsle waiccs 1400x138 
CItYiapliCensesy <etCwen seasons eter a cee b TOES 
DOMESTIC SCIENCE INSTITUTE 
agricultural college to hold............ 5282 
hold in each county each year........ 5282 
general provisions concerning...... 5282-5286 
DONATIONS 
for county hospitals accepted............ 2787 
DOORS 
of public buildings to swing outward, 
8210-8212 
broken, to serve process or make arrest, 
8722, 8723 
to execute search warrant,, 9376, $377 
DOUBT 
reasonable, entitles defendant to acquit- 
LEU Ne aap ates reratelis eypiiereteieicis iia tasters: sLoAsnonet ee reais 8978 


as to degree of crime, convicted of lowest 8979 
DOWER 


a cveyiCpavse lets, 7s ore onto chon tera Macestore O70 0 6412 
SUSE ULE OI «wt aie sptneeh sates aha lo ere, Oe 6406 
DRAINAGE DISTRICTS 
appeal, from order on organization..... 2045 
ASSCSSMEN te AlIN Walls ss. we seas ase eisc a eer 2055 
equalization, wie. cent neee eres 2055 
highways and railways liable... 2068 
See Taxes. 
board of supervisors, a body corporate. 2044 
POWERS, -LONELAM Fac aanccielarerensloete 2044 
SleCtionwof NOMCersitasare esti. 2047 
appoint engineer and fix com- 
PENS ALON Mc toyse ass cree tees one ee Te 2047 
aAdODtEVbYHIAWSen 6 suet ain heieiale 2047 
condemnation and powers of 
OAT aysce ses hela te cases Mee toes 2047 
meetings and records............ 2051 
TECOrds ODENE career uate 2051 
CQUIOTUI arith yeti tenets 2052 
clerical assistance ....... 2052 
investigation of feasibility of 
GIStrichens oo ert ecers 2053 
SCOPE: OL x. -sructenceeme es sahenees 2053 
report, findings. yp ane ci 2054 
proceedings dismissed, when.... 2054 
COSUS. Ava hiss utes vetoes 2054 
estimate required revenues.... 2055 
ASSOSS EAR yodat orre aisle) ore ox ke at teatons ante 2055 
pay salaries, costs, expenses.... 2064 
enlarge watercourse, etc......... 2070 
EXPENSES: cc eoes eed Ge 2070 
ASSUC RIPON OS ge va.5 stuctetone auatetetehaceteterere 2071 
members, qualifications, appoint- 
{TAME hen caeletod Stoga% 2044 
OALN Ee ANd SDOD A... ities dere 2046 
not liable for debt...... 2060 
removal, default making 
NEDOEE) eee cestecs ci states 2061 
compensation ......... 2064 
removal and vacancies.. 2065 
DONAS | 1SSUAMCEH GS, | bie a[cielecrs «om air sl amieushene 2071 


character and purpose.......... 2071 
limitation on dismissal of issue.. 2071 


special election to determine.... 2071 

MANNE NOL SAL Ss wisres.njcvsiniery siete stay 2071 

TPES Yan OTN LIN sons ns ety cede sth, 2, chanel steeION 2072 

UA CS EL Ots DA Viererel suauste-+ jcc Meseiad ole oxeltee 2072 

ME EURO MOT clyeies ctoltategtestrerrorerstreeanere 2073 

COUDLYs Clerk:  GOTUiLysey. mcretmstachausters 2073 

boundaries of district fixed jan. as 2044 
bridges and culverts over highways and 

HEU EAGL B Regpon (oom God SOE. DOC 47 OMe cHeiL 2069 
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1818 GENERAL INDEX. 
° DRAINAGE DISTRICTS—continued. Sec. DRAINAGE DISTRICTS—concluded. of 
condemnation, power of supervisors.... 2047 work ge oy cone ae 
watercourses, straighten and RUE SS |e Samar a NRE 
rach kg EE. Ane ae 2070 works, use of deemed public.......:.... 
county commissioners, petition presented pane: construcHion Sendai es 2062 
ge Pom eect eee 2041 8 oo PER a ak ce lm 
eed oe 2043 interference, penalty ........ +++ 2066 
duty aa DOWEL ool icwevep ine goda’ f DRAWINGS OPO MEEIE US 
appoint supervisors... ......... 2044 See nian ahige Sangh enarend cereus tele ae eee 3845-3847 
fix boundaries... ...0....cs50--- 204s) Ce ae 
board of equalization of drain- defined fea sages Ma onig is Io 2 
five fameshan pc rece. 2055, 2056 duties under liquor prohibition act, 
hearing on report of supervisors 2061 3347, 3348, 3371 
removal of supervisors and va- DRUGS 
CLNINO (eh se Boat Notion Pomona 2061, 2065 See Pharmacy, Poisons and Narcotics, 
MAKOcCOPPeClLlOHS: ayn emlemersetat sre 2063 4405-4436 
GinaneNyas (KO) apd Slonic on Consuncgaocoan Go5e 2067 registering druggist, etc........... 4405-4420 
Ronni a lone eae eee 2060 compounded by licensed druggist..4415, 4417 
: Cees ee VOLG e ee 2060 sellers responsible for quality.......... 
GASTINNE: (OER! TOD INI. co 0: 2060 adulteration, penalty . a oo peste 4419 
Gitch edofihed. + «Sars s.P acs eee 2070 | sale. of medicines containing’ certain... . 4%e4 
Gmmiaeke Ghoveaehbots F Ape asoonoosna5400 2047, 2070 omitting to label poison, penalty........ 4420 
engineer, appointed . . . ..sceceeeeseeees 2047 certain must be labeled...... Tahoe ery ovate 4425 
Compensation «iss s.ahes ete eos. 2064 narcotics .. are eaes fistha Datb UD OG svovarera thoes q 
attend meetings board equaliza- search and SCIZUTC.. +--+ +s seer re eee «.- 4434 
tion Sah ae ak tech. SPE eT 2056 carbolic acid sale restricted...... Ao ees : 
errors not to invalidate proceedings.... 2063 mislabeling, eles penalty. aes TREO EPIC Cee 8199 — 
fines and damages paid to supervisors.. 2066 administering with INtenie COWL rerencate 8045 
highway may be assessed.............-. 2068 to assist felony... -. sss sseeee eee 8050 
misdemeanor, interfering with work.... 2062 : to assist PENDS nog Fea 50 Sa BAO 8105 
name of district fixed by county com- selling for using to produce miscarriage, 
MISSIONCTS’ ns Pl pcstosivareae eee ee 2044 penalty ae SR Pea aoe: DODO? 8118 
organization, who may propose......... 2040 throwing corrosive acid, penalty........ 8069 
petition, county commissioners... 2041 not to be sold in state prison.......... 5486 - 
notice of hearing....... 2042 poisoning food, etc., penalty........... 8171 
DONASHOGNCOSES sre arene ciel 2041 DRUNKENNESS 
notice of hearing on.... 2042 NO REXCUSe! LOL Crimes seer eee sete GLO) 
Keb baked on 6 aden enht.cot0 2043 may affect intent to commit crime..... 7910 
Bimendment inden ALO habitual, grounds for divorce........... T2995 
protest, dismissal ...... 2044 hows punishable) s.r tails eee 8446 
protest, interested parties may. 2044 DRY FARMING 
proclamation district created.... 2044 See Agricultural College............... . 5263 
filed county recorder. .s: 2045 DRY GOODS 
appeal from order to _ district Aened 
a s At ea ae net.amount to _bemnarkeds ayers 
completed . Side Aig ened 2045 DUCHESNE COUNTY 
president, elected from board.......... 2047 boundaries fl ME SE cI ioaan anita 
ULiCe teen ee ee 2048 judicial district ......Con. art. 8, § 16, note. 
= railway may be assessed.............. 2068 legislative sdistricte. .ncs.m sey eee ++. 2267 
report, board make county commission- Duchesne, county seat. 
OLS hy carbamate can Rr eae 2061 , DUCKS 
default penalty mn element 2061 wild, unlawful to shoot, except.......... 
hearing ony Ang notices amees ce 2061 
DUEL 
secretary, elected from board.......... 2047 
duties iio hie. og t= ie med 2049 GEA (3). lristecirein eles keto eeteee eel ete ae eS 
transmit assessment to county duty of officer to prevent ............ 8059 
COMMISSION CLS mates ee ean 2055 punishment for fighting with fatal re- 
Ca XOS MASSCSSEG: cbs ctiar a uvine Mae ee 2055 ape ey Co ae, i A ah aaa een eae 
equalization... .. 2055 posting for not fighting, a crime........ 
Din te diouiscasamionuivoits moa ee, withess toy evidencerofan rma cit 
hin Rosa tcollected Ba acting ass second, spemallinya ieee etete 
eR one ee oi he Ae sending or accepting challenge........ ate 
when collected paid to treasurer 2058 ee ue eee Sere eaten pier B08R 
highways and railways liable for 2058 ae phasor cs! Su eR 
ion Pe abondset ol tic Sees Pane CUOM 6 we eect eee eter eens ed ee eens 
tee recat ke 4 leaving the staltemtouticiitencns lene 
asurer, electe liker@al, Loxeyah x0 Wena ene 2047 cj 
duties and bond. .............. 9069) ae eee ae 
receive taxes from county treas- DUTY, MILITIA 
TOTS Aso. Soke eee en a Gs 2058 notices and warnings to report for...... 3857 
work done by contract................ 2059 | EARTH = 
Contract “awed © Cures asta eee 2059 
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carrying away from land of another.... 839( 
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EASEMENTS 


obtainable under eminent domain, see 
Eminent Domain . 
OTP CAMA Ct Ons ae ceiy oe raas 3466, 3467, 
OVETE SULTS) SAIC Stren ee aiarae tlie crtalslere cic 
WECISIONS uN OLE Man ee hia nother oh 
no adverse claim against a city, etc..... 
EDITORS 
exempt from jury duty 
See Libel. 


EDMUNDS-TUCKER LAW 
affects issue of polygamous marriages.. 
EDUCATION 


state board—See Public Schools....4505- 
city boards—See Public Schools....4660- 
officer, proceedings for removal....8625- 
DUR Eat ee ae RS Oe I eek 4740- 
of deaf, mute, and blind... .5337- 


compulsory . 


provisions of constitution—See Index to 
Constitution, title Schools, Public. 
EJECTMENT 
property, how described in complaint... 
action to determine adverse claim, 
6508, 7221, 
no adverse claim as to mine, note...... 
DeerexeCutors: = 'GUCis oe vee wera okunwet e ETLY,; 
disclaimer by defendant, costs.......... 
determination of title pending action, 
7249, 
improvements set off, 
5031-5038, 


damages, when 
costs . 
Hoinder of causes sof action o..5c5 occ os 
obtaining possession of real property— 


See Forcible Entry and Detainer. .7313- 


Vad bes Ot POSSCESION 6.5 nacho nce ese lt 6508, 
by administrator notwithstanding con- 
VeVvaANceapy) NEITS 4NOLE. « .tele ec. s vee 
ELECTIONS 
general provisions: 
provisions of constitution—See Index 
to Constitution, p. 95. 
action determine ante-election contro- 
MOT SLOSE 5 ek citar wie ete ofuyss choke re eel Sates tp. o1ch 
hallot-box delivered to registration 
BMeeUt, ALLEL MOLECUOM en ale aleve lertew sels nai 
contests—see ‘‘contests’’ hereunder. 
eorporation,.of officers of.......... 861, 
county board, duties of as to elections, 
1400x2, 2139, 2213, 
of county officers, certified to secre- 
WARY OL SERCO sarees unetle aictss te scclerepeate ater 
county seat, removal of, provisions, 
1403, 
districts to be established by county 


* oe 


GEN 


5s \SOMO TOPOS 7330- 


oa 


Sec. 
7350 


7330 
5616 


6428 
4516 
4749 
8640 


4743 
5339 


6599 


7247 
3890 


7248 


7256 


7250 


7327 
6913 


2214 


1404 


DOAT CE cre sete t oere sclevatee steieus 1400x2 


change of....1400x2, 2115, 2140, 
errors, correction, costs, 

2108, 2109, 2129, 2140, 2188, 
fence law... 
general election biennial.............. 

[oes Sh ays bain SES Dicholcer coerce vauecs 

officers elected . . 

proclamation. . 

law to be published and distributed... 

liberally construed ....... 
offenses—see ‘‘offenses’’ hereunder. 

precincts established 


2214 


2249 
56 


2114 
2113 


Sy ramen cee reer cece 1400x2 


change of boundaries........ 1400x2 


primary elections... 
qualifications of voters, 


Con. art. 4, sec. 17; art. 1, sec. 4, 2123- 


residence rules governing........ 2125, 


AO DCO CL ON 2150- 


2155 


2127 
2126 


ERAL 


~ é 


INDEX. 1819 
ELECTIONS—continued. Sec. 
general provisions—concluded. 

eresident” senine dep ceuras st a-e-een a erehn are 2125 
special election, defined ..:........... 2102 
PLOCIDIMALLOM mee ernst vreveiaieszetareveretate 21038 
fillsVacaNnclesrwm. aancaccaneeset 2104 

NO“ TeSistrawony weaeesmrsstontte sere 2136 

COPY: (Of Srepistoryisan meter 2138 


municipal for selling power 


DIAG. aii etiveretanee eto 810 

Sunday included in computations of 
ULIMS ter sep wis srauce se pains Sea  eee 2110 
tie votes, how decided............ 2107, 2334 
transfer of voter's name.......... 2132, 2140 
vacancies, special election to fill.. . 2104 


when filled at general election 2105 

highest: vote electsa.cens «nasctaes 2106, 2243 

voters may leave employment to vote 2352 
amendments to constitution: 


PIOVIGEA PTORS eteteiec Con. art. 23, secs. 1-3 
submitted at general election........ 2101 
certified by secretary of state to coun- 

PY CLOTS Seovecrcatitepensuspspeve eo: east Wat sarcinter Me 2193 
MUI CATION Wiens trsctsiels os eeietelcoiet aie 2193 
legislature to designate persons to pre- 

DATCestacEMeENtS 4, © 7 so) ce s)s.5 be sersre el onele: eters 2200 
statements submitted to secretary 

OREO Hh gotninminc Mae yaceuyere . 2201 

printed and distributed....... 2201 
furnished county clerks....... 2201 

kept at polling places........ 2201 
question printed on ballot............ 2208 


of presidential electors: 
elected at general election...... 2101, 2250 
tie vote for, decided by lot............ 2107 
certificate served and person elected 


notified to attend, when............ 2251 
vacancy, meeting to fill.............. 2252 
PLROCEECINGSi,, wee wees coms erento 2252 
certificate to person chosen... 2252 
governor appoints, when...... 2252 
to--ballot, when and Now. fo..%s:0-< sare 2253 
to receive no compensation.......... 2254 
of U. S. senators and congressmen: 
Senators when ang term cr rciie> 2 miele 2260 
DATUM CLE OL to sesieanerene tet televet talons 2261 
vacancy, special election..... 2262 
determinations of result....... 2263 
congressman two districts........ 2264, 2265 
when elected .« Sieitelsues ete levee tes ome O10) 
of state officers: 
elected at general election............ 2101 
vacaney, appointmenti\. & malct:-iie sys) ec . 2105 
TIS. VOTE CLE CELOM aa cml orere esi ctouscetnuche hehe ale 2107 
NOMINALIOWMS weyemeeipe: cle eet sleistsce vals cee 2180, 2193 
congressmen, election. .......... 2101, 2266 
vacancy, election. .......2103, 2104 
DVOCIAIGAT OMe tomeepaieisscleat srs ato ors steerer 2103 
of county officers: 
elected at general election........ 1460, 2101 
SDVUTIOT A OLOM wera erent stay cielo olsenatc vole! is '=y slerevere 1451 


must be qualified electors of county.. 1450 


legislature, election . . fn52 20 cccs sence 2101 

VAGARCY, -ClECtION . & aciesgrecris 2104 

tie vote for, decided by lot............ 2107 

TOMA CLOMSa tomer eceleiels eters «ieiles< a saeiepate 2180-2193 
of precinct officers: 

time Of, ClECHION. <ic-cies aaieane sa eee ss 1460, 2101 

TEmVOLe GOCIOCHN DY LOti ih rts asieteteltusrenete 2107 


must be qualified electors of precinct. 1450 
of school officers: 
registration agent need not post no- 
LUKE: nies NO OOG DE AIOKNOKU.8 0 OIL.Op Bio serie} 


=. - oa < » Ek 
~ ee ” ee At eae - * "s Oe es ek 
a? Hh, . Fe Se # gmene ee ees att eh wel 4 Amey ‘ 
“ - . r, ih cade ms | > i. iS * bens % pS cel ‘a 
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, a. 2. “née v 
; 7 —<< : a \ 
ELECTIONS—continued. Sec. , ELECTIONS—continued. : Pairs 
of school officers—concluded. registration—concluded. SI 
registration necessary . . ..--.+++.++> 2141 official register, entries... .--+... se ae 
NOW. mnO LAQUILCC tararte. enter ere 21386 from list of voters at preced- 
board of education. .sciiees eee 4663-4667 ing election... ............ : 
in county districts of first class...... 4602 ~ for special or primary elec- 
< of municipal officers: TIONED Bi daeemiecheheer sere reh sh aeks 
enumeration. ..c ssc we acere cera 600, 784 time of registration . ........... tases 
CACY SE JUAZC ek Penitiiats ieee OSA ee 1701 residence, failure to give, penalty.... 
‘PAYOHAUKO FOE GOWER’ 5 5 Sen danacsuwowoeor 1750 rules governing: .) eer aa eels 
Nui OXs9 6 Weel aX 2) (6 nee, ein eC OO reat) Prepare RD aie che 2330 “resident?” define dik. .cg-utsetelens eieaaste aires 
LETTS OL; apnea ctrl errors Mees maa: 600, 2330 ~ challenge of person applying...... 2124, 
commissioners and auditor elected.... 5385 of naturalized citizen, evidence....... F 
‘ TMLAYVOLS CleCkede= wane acters re sehen: 535 TiStS: "POSCEG. i oe se rersl ot wre tenes late tapclotatele trader 
é dualification of welectOrsic.. oie 6 2332 none for school or special election..... 
judges and voting places.............. 2333 for municipal election ...........2136,. 
general laws to govern.............. 5 CESS for municipal election expense...... 6 
| formissuance..Of DOndSs as: . maces eae 2070 fraudulent, a felony.................. 
CANIVASS! WINCTire i ictictere ot heveymiah siete sore 2334 nominations: 
TLEVOC Ces oie cree ae Me enol CRO 2334 arr outincnarmemete 
primary elections for nominations..... 2325 cra ees ge a : 
nominations, third class.......... 2180-2193 De ae aie Pe Fats ae pe Pom ei 
registration, time, place, etc., - eeetineane SO ee ees pend ae 
2136, 2137, 2333 2 ciao) cue meer aah 
Fe OXDENSE. pe occ oe 2137 ge see A ae taaee piron PEE 
NECESSArY er ease ee Le 2141 ay pipet, ao Se Pag Oe eee 35 
Onsincorporationsot city. one oem en 523 b t Ont gs Missa eae 
MOtIn PLDIACCS: «eau ye tha eee eee ae eee 2333 al dig tif ee OS Vanes Pia A nai aa 
direct legislation elections: : : CORUIC ACE? Mee Sean ae area 
: Ban akon 3 elk 2290-2310 certificate to be filed oF Gate tayo sis wishn peas 
4 ballot and manner voting........ 2306, 2308 gee ae aoe ee ee a ti 
cities and towns............0.000. 2310-2314 eee ee 
LOMDOMINATION ATL Cli essa ae re Reeee 2325 Se ai ae eee re aes 
tions, = wars, eaters tere ~. 
primary elections: Armendment 
i MIESAiiTS) Of CSTs se eas eee ioe ee 2150 names not forrercaed oieesen 
} polls, open and close, when.......... 2150 destruction an offense penaier 
voters Sia pee a 2151, ae certified by secretary of state to coun- — 
€cor 
=e 5 fae a as A a INAOUET SS BS Bond soctococe ogobossoudhc 
aoe Sea nate SOOO oO 2153 lists to be published, time, paper, ete. 
| ae UNIAWEUL VOUC- 6 oie ee eee ane 2155 POstedsyw neni see 2188, 
registration: sent to registry agent........ 
qualifications of voters............ Con. deemed accepted unless declined..... 
art. 1, sec. 4; art. 4, secs. 1-7; 2123-2127 |. notice of declination ler criss Bisse S 
t . INCSSSEN AZ Say AMO ena AGanGindr adds Aodoe 2141 VACANCIES SN. wa fille iets crateeneet eerie tere 
agent, one for each district...... 2115, 2139 ballots: 
Sieh ee ee +++ 2115, ee errors in names, etc., correction. .2108, 
Z. Se “ee j oie eats COSUS4.- ie Tantra rte eerie 
- failing to qualify, procedure, rovided b 
4 2117, 2118 ae eee Yo -COUTLEY “Cleric®. qawic cence 
. : , y city recorder, town clerk.. 
t otf ; A 
ee MOON A Dili i dicho s a sample ballots to be provided..... Rie 
ballot box delivered to..... , 2231 here FOV OLORS. serrata ; 
registers only at office, time.. 2120 number to be provided met oy 3209-2911 
Sa post list of nominations...... 2189 expenses of printing cee We , 0 
post notice of registration.... : ; MeneKehowoe oc pdSans 
Batiste. celui ee hee 2122 substitute ballots used, when........ .. 2212 
ate Fea marking, casting, etc........ 22d 5 =P ete 
, | j 
question doubtful elector. 2124, 2127 oe SPS hea mona alas yee Meee 
post lists, make corrections, pa ee re : x IOP OIC GEO 2217-2221 
and hear objections..... 2128, 2129 nt ee ee 
fraiche lata to-suoees ae disposal after counting............ 2227-2236 
Paurel=to orate iets cae inspection inselectiony contest-..44s5- > 2420 
Seduve. oe Aue : et rejection of legal or acceptance of il- ioe 
transfers to other districts SE legal ground for contest...... P's easais O 
D185 140 fraudulently voting, crime............ 
, , penalty . Renstensieneten ameter AV ase oa 
Rs oe a Ba age awe 2134 exposing of, offense, penaltyje wu annie she 
mounicipa elections . . ....2136, 2137 | delivery to judges.. Oot 
in other district if agent fails to qual- Judges!’ 2) eae ae See sel ees 0.3 ie 
ifveeprocedurey. 2s. 2117 : ; 
y ? pees cig. Theta crntale appointment of, list..... Mean cintensynceteeere 
certificate, in other district when agent vacnnCeenee. er 
fails to qualify..... Eo COORG NO DOLE 2118 failure to a ib Sree bak wae 
certificate to transfer generally. .2132, 2140 eee penalty... seecceee 221 
Sie official register, form of act 8 ee designation... 7; +128. 22 
ve , On detfereirnnts ereraona aula) compensations asi ee eee 9 
hal aa es aos 


ELECTIONS—continuea. Sec. 
judges—concluded. 
poll sbooks® fon... .c..02% Beer ale wes, oe 2224-2226 
UE KSRSISSESY 6 thy lt Pipe ANS Hae eee aE omer Sotet thes 2130 
failure to attend, procedure........... 2111 
Rena Wen ou yar claris netic sureties dana teres 2129 
TOSRAVELCODY SOL AS USiartange eres agin avereate 2130 
Beduibiessecmerallyins uc tarrn ects 2215-2232 
mustzaccount) for ballots .ac..cacn sve 2229 
polls: 


open from seven a. m. to seven p. m.. 2111 
opening when judges do not attend... 2111 
proclamation on opening and closing. 2111 


Ss 


notice of time and place, etc......... 2112 
one ballot box at each polling place.. 2208 
polling places, furnishing, etc......... 2214 
DOOtNS,» Dallob: bOxXES; “ELC on wceee ne ae 2214 
persons permitted within......... 2214, 2215 
poll books to be furnished........ 2224, 2225 

LOLIDRO Ler mabbeeta tela sicivene mreile vane 2226 
riotous conduct at, crime........ 2337, 2338 
not to be within fifty feet of saloon.. 2353 
intoxicating liquor, unlawful.......... 2353 

voting: 


qualifications of voter....Con. art. 4, 
secs, 1, 2, 5, T;-art. 1, sec. 4; 2123-2127 


AMMO TAAL AT Vere, 6c co) ofc ai Sey ete spain Yodo ten are 2150-2155 
a instructions to voters, printing and dis- 

‘ IAULUCTOR geass peaches eepie orem ne oe ers rarer ZAUr 
Coksseaten ave miter Pum] ots Noy Cae em. cece rote rR 2215 
RAINS ee STO UNIGS) ay arta ae-anhnelel nurs 2215 

VOLE won. talkie Othe oc eons 2215 
challengers permitted ....... 2215 
DAG SOS wee sree tea eld 2129 
marking baiot, manner of........ 2215-2218 
SCE ALO WCOu cman strurjsreta ie teieve tn auclarei actos 2218 
assistance to illiterate and infirm 
OUCH SMe Cee eles koe melee berate yer atsrels 2220 
if erroneously transferred............. 2140 
fraud,, bribery, etce—see offenses’”’ 
; hereunder. 
counting vote: 
highest vote elects........ See oe 2106 
defective ballots ........--- 2217, 2221, 2222 
judges to count, when... 0.0. .6.0..... 2222 
excess ballots, disposal .......... 2222, 2227 
Bcallyadists eras nee cerry kei stal sce cigrersiate 2223 
GET CATION co) cmey es Bla lorers) a discctasols 2223 
disposal of ballots after counting...... 2227 
signing and sealing of packages....... 2227 
- certification of poll books.............. 2228 
Tesh eno ly VereaRel Key chit. y gene oid OO Oe ene oer 2337 
returns: 


_ poll books, ete., sealed and directed.2228 
signed and certified by judges 2228 


statement of use of ballots............ 2229 
aa lists, etc., open to inspection for six 
PIO TAS atin cheer eee atrikcaneda: apsiatieyloriol eels. "s 2231 


ballot box delivered to registry agent. 223 
delivery of election returns, fee, mile- 


AYE 5 555, 5 Soo bao actecuaniomon one ne yom 2232 
packages marked and sealed.........-. 2230 
CLETAV.CYVas, cite esis cleteie ele erscatas alg 2232 

filing by clerk, etc. . . ...2234, 2237 
destroyed, when.........2234, 2235 

opened in contest........-.++- 2235 
produced for canvass......... 2236 
altering, a felony........----s+s-ssees 2343 
forging, felony . . . .--.ese cess eee eeeee 2342 

canvass by county board: 

returns produced for.......-.++-+++++++ 2236 
filing books, lists, etc., after........... 2237 
board of county canvassers.......1... E2238 


ar, 


GENERAL INDEX. 


ELECTIONS—continued. 
canvass by county board—concluded. 


DOALT TOMIMECCE WAST eisccc ord ieas vs eve, veane's 

officer to act for absent mem- 
LOU ae pele tt Say OL a Oe ROTO 2239 
GLOVICTOLG. eases hier emetic alas cat sie 2239 
postponement for returns............. 2240 
messenger sent for returns, when..... 2240 
COMP SNSAtlOnN: wah cheat ewietetasiet 2240 
certificate when polls not opened...... 2240 
Ucbal Sic) soul Ob Ker woreecios Gai TOLER ADS odo obs 2241 

irregularities, when not to affect re- 

SUG Rei teste ork atric. w-rieccsqiye. cw etarcaets 2241 
highest number of votes elects........ 2243 
entry, of result, statement. «achat 2242 
board to declare person elected........ 2243 
certificate of election........... 1400x2, 2244 
mandamus to comoe! issuances of cer- 

UP Gae Fy NOteh ects ssee nero uaa 7391 
PIS Ue retest CLO TW reereicn Serathe: Pyaceene hare aon 2337 

canvass by state board: 

Qs traceeolmeevurns LOLs. tose ene 2245 

Sealedtandasenta.. cea 2246 
State: DOArd ss IMeMPELS in. cows sca cere 2247 
WINN LO. Del IMAM caih\o ezerececxovdvause: stot ove see 2247 
entry of result, statement............ 2247 
certificates to persons elected......... 2247 
messenger for delayed returns......... 2248 


irregularities not to affect result, when 2249 
contests: 
grounds for, fraud, bribery, error, etc. 2410 


irregularity voids when....... 2411 
election invalidated when............. 2412 
statement filed in district court, time 2413 

CONTONUS Tan ye ata phe ie ate 2413 

WEL EIN CAPONE pent smtcrerele odes 2413 

SUPiClENCY. - a. casciecteeislews = 2414, 2415 
judge to fix time of trial..-....:..045- 2416 
citation to contestee, service......... 2417 
Nearing; PrOCeCAINGS hie alas. ot ones 2418 

JUGSIMeEH Gis ores seine aaa tenes 2419 

inspection of ballots.......... 2420 

result to be declared........... 2421 

tAaKatlon LOLs COSUSiercra sev ocahetieees 2422 
appeal not a stay, excepts... 0. <..nenee 2423 
election annulled, office vacant........ 2424 
highest number of votes elects....... 2421 

offenses: 

See Corrupt Practices ............ 2360-2406 
offering “or elving bribes. ..cijccse meee 2335 
TOCCIVINS A DLIDOS) A aici c-starene eee eacerare eens 2336 
PVAVGULEN tev OLIME aris ake <b otncane coma erne 2300 
tampering with» ballots? 28 fo. esdestr 2337 
interfering with officers, etc.......... 2337 
removing election appliances......... 2387 
AD OMOTS# vere wiichee aucen a cestisaeanetnns cieen) eecescate 2337 
hOfepaVEN TD KELP NS we Oe oun Pe heres Mero Cots id ee ON 2338 
fLAVdUlent. wresistrationy ys sim cisco sme chs 2339 
iIntimide tink PVoter? vwetravcies oe eter) vasterets 2340 
OHUSCLUCGLING VOLE. klein oo ancsaeks aeinanteiteurs 2340 
influencing employes’ votes............ 2340 
threatening employe Gnae tearatsnrte's wen mien 2340 
intimidating employe, a voter........ 2341 
forging or counterfeiting returns...... 2342 
TTY pe LUGE chil ueusca it STs sla city -vevmtene t eherekote 2342 
DIECLINS AE SUUIETIS! ain yisre eae cleo oie) enetetgierevets 2343 
abiding or abetting offender.......... 2344 
exposing ballot when voting........... 2345 
making false statement as to ability 

aye baaks Oke al okeN 0 CO) tame Ieacicneee es Carmo a 2345 
interferins swith Voter ines dis. sas aatien 2345 
offenders reported ........ SG OP ae tis 2345 


defacing or removing lists or cards.... 2346 
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ELECTIONS—concluded. Sec. 


offenses—concluded. 
false making, defacing, or suppressing 


nomination certificates ........-..... 2347 
defacing, examining, marking ballots. 2347 
officer, etc., destroying, etc., ballots... 2348 


failure to deliver ballots...... 2349 
officer, revealing how elector votes.... 2350 
electioneering at polling place...:.... 2351 
removing or showing ballot.......... 2351 
receiving baliot unofficially............ 235) 
WALKIN, WALOC siete sjersin est ote selena le ween aie 2351 
failing to return unused ballot........ 2351 
refusing employe time to vote........ 2352 
intoxicating liquor forbidden.......... 235 
polling place fifty feet from saloon... 2353 
acts, omissions, etc., penalties........ 2354 
offender a competent witness........ 2354 
evidence, how used?.........-- 2354 
testimony of witness a bar to his pros- 
ULE OT seers, LemMcrte see oes s  atayacrtoleee gieen ete 2354 
election laws applicable to all elections 23855 
interfering with voters..........-s0.0 2337 
lesion OG Ctroontos dd0doanoah 2338 
PIOLOUSHCONOUCE siicnteraincs spares tn cei 2337 
(NAS Gla amaoncroUnmatOxE ato ¢ 2338 


ELECTRICITY 
eminent domain for—See Eminent Do- 


Taatzh halen \y Settoehn Omen Eto OOD IC OC 7330-7250 
TARCOVAVINOL pene) vuetenawaeiaeleK iatephoa cette 8301 
interfering with wires, etc., penalty.... 8435 
apparatus for, interference with........ 8408 
wire, maliciously injured, etc., penalty, 

8436-8438 
ELK 
wniawhul tockill penalty... 2. <2 smmees es 2634 
; NK. Valder Crorsindisae son 45 n00ub 2635 
EMBEZZLEMENT 
Veh Vere! to eabas poeoeerenenam.d Sach oma Uo Cl 8306 
by officer, agent, ete., of corporation, 

Such foe am C OM aD Jom cone oo olan. alos 8307 
bYACOMMON Carrier, Nel. eases te ee vee crete 8308 
by clerk, agent, or servant.............. 8312 
ibyamonustees, = bankers; NetG.w-wrsacrideleels 8309 
bys bailee, tenant, lodger, etc... .n). sons. 8310 
by state treasurer, suspension......... 5733 

TOMUOVAl Ps ni saerels curosistere peer 5734 
jurisdiction when property taken to an- 

OUNETGOUNt yi af Sverre cay clateisismie treater 86 


denomination of coin, etc., need not be 


POLO OG lear iere elie! avdietcl ale Sates veisieierete araneencene 8849 
insolvent bank receiving deposits...... 8369 
officer of bank overdrawing.............. 8311 
a distinct taking not necessary......... 8 
undelivered negotiable evidence of debt 

SUIDISCUPOL, = ctalssrevesera cla lerhen meri netic te reorete ame 8314 
appropriation under bona fide claim.... 8315 
MRUPLUSTATITO IG aya wig! cuersvarete agctutetclel ave Mica ne orate 8316 
stolen property, how disposed of....9410-9415 
of decedent’s estate, action for..... 7732-7734 
Ofeward Ss estaLe, action fOr. f... maces 7842 
of revenue, misuse, a felony. .8235, 8236, 8238 
of public money, no limitation.......... 8665 


or misuse of public money 


EMBRACERY 
punishment of 


EMERY COUNTY 


in seventh judicial district.Con. art. 8, sec. 16 


legislative members ...... Con. art. 9, sec. 
boundaries ...., 


Castie Dale, county seat. 


GENERAL INDEX. 


PamOriins Coa Shoo oCIo Sor 1300 


EMINENT DOMAIN 
private property shall not be taken for 
public use without just compensation 


Con. art. 1, sec. 22 


exercised by foreign corporation ...... 946 
exercised for, general purposes......... 7330 
water rights for cities.......... 570x2 
for railroads) (Siabis) sues *. 1228) 
railroad companies.......... 1228, 7330 
roads, for CcOuUNLICS assent 2820, 7330 
canals, reservoirs, etc., 3466, 3467, 7330 
drainage’ districts=., sa-niaeee 2047, 2070 
natural Sas WF ctciive a leierstetarenete 4024 
Minin SPs cis ee rate eeen eee 7330 
electricklines; (etchn). inert irene 7330 _ 
irrication districts. .m.nr arene 3526 
smelters and fumes............- 7330 
county hospital sites. assess 2781 
armory board, Staten 1. nee 2884 
estates and rights subject to............ 7331 
private property subject to.570x2, 1228, 7332 
facts found before condemnation........ 7333 
right of entry to make surveys, 
(sub. 3), 1228, 2046, 7334 
proceedings, district@courte. see eee 7335 
complaint, what to contain, verified.... 7336 
WihoOmimneaye defenGhirasrcccktsiiseeele BG Gio ie LSOU 
Power Of the courts. c.retrceeeee 7338 
damages, how assessed............ steustmare 7340 
~ date and measurenote.. eee 7341 
occupation pending action, bond, notice, 
hearing, injunction) ess erie 7339, 7346 
new proceedings to cure defect......... 7342 
payment, when and how made....73438, 7344 
final order of condemnation............. 7345 
possession, when plaintiff may have 
7339, 7346 
costs discretionary, apportionment...... 7347 
provisions of code applicable........... 7348 
NEWstrial "appCall vy iecletea sere ici sere eae ee neene 7348 
rights of cities and towns not affected.. 7349 — 
crossings to be made, maintained...... 7350 


EMPLOYES—See Labor. 
trust and guaranty associations may be 
suretystor =). 
time to vote 
(5 (hon alz1) Merman Oc LOM ene aw aL isc 
rights and duties, under industrial com- 


MmiIsslonJact. A ees coe Meroe 3073- 


health must be protected........... 3071, 
of common carrier, may receive pass— 
(sub. 3), 
of express companies may receive franks 
(sub. 3), 


influencing vote, misde- 


IME AMOR Fhe Gee eave to eet cach Meret ote ep sua CLT 
public, wages garnished, when....6754, 
on street cars to be protected....8487, 
violation, penalty —.o.0- 4 cme ee ee 
intimidating, a misdemeanor............ 
coercing to trade or board, penalty..... 
penalty for receiving or soliciting money 

FLOM 5 oy. hee eeless sts ore Cee 
salares must not be withheld for election 
unlawful to coerce one to support or 

join any, organizationuen teen 8329, 


¢ 


fellow, Senvante laws eee eens 3682, 
EMPLOYERS—See Labor. 

violating eight hour law, misdemeanor. 

must provide seats for female employes. 

permit employes to vote........ 

not to influence vote of employes. .2340, 


by employer, 


Sec. ‘ 


3130 
3152 
3072 


4787 
4787 


2340 
6755 
8488 
8487 
8493 
8513 


8328 
2379 


: 


8330 
3683 


3667 
3669 
2352 
23 


wa ae 5 =) poeta abate ig alath Lg ih Se 
ay ps oat ’ ae = . Z rs 
GENERAL INDEX. 1823 ; 
EMPLOYERS—concluded. Sec. | ENGINEERING Sec. 
refusing employe time to vote, misde- SXPSHIMENUESTAULONG seating eclacle 5551-5557 
| LISVEED TORE Verso © Glog STO SIO ict eae ne Ee 2352 See University School of Mines... .5151-5157 
Z not to force employes to trade at com- ENGLISH 
“ ATV SSUSLOL ORS oh ab okacie aice cic cieistinies 6 hole k 8513 GOUNE MTOCESdINES ini verentemaess ok evieres 1811 
industrial commission, rights and duties courts stake judicial notice ofs......... «6+ 7076 
WAGE -yerye wily « Wieck ca 3071-3194 | ENGLISH SPARROWS 
options three kinds of insurance, bounties for destruction of...... 460-463, 2637 
(sub. 1, 2, 3), 3114 | ENLISTMENT 
MOWANSUrINGY «toe De taxedica<ciciteos. +. 3125 See MUN Cal Sas ccrctras eyecare elereietes 3846, 3849 
EMPLOYMENT OF CHILDREN { ENSIGN . 
See Children, Employment Oli be 1860-1874 Ole WS VRLOTIN Cie cenurstetenctate Soecare cis Seno seca 8485 
EMPLOYMENT OFFICES desecration Five ace taceiecs aver orien 8484 
; | QXCEDULONS avs, civaie stats asarelaueteoteenat 8486 
BC LIONS wAO wa DLOUSTI sie ccse teh. tee oe 2456 EQUALIZATION 
- certain parts of chapter to be posted.... 2458 | See Taxation . . .sescecscceceencees 5861-6109 
charitable and _ religious institutions, | State: DOaTCM okt cs eek 5922-5929, 5983-5991 
chaptersnot applicable’ i. cc<ése. essa. s 2457 | levies: high School tax. secs. cnt cm eleetere 4575 
commission limited .. ................4. 2449 COUNTY» DOATCI ene u.n tenis ee 5974-5982, 6104 
employes register . . ..........-...0005, 2451 cities, third class, and’ towns........... 6104 
employment agent, defined.............. 2440 city, special tax..... Sse ete nt a Gor 683 
must have bona fide order for special «city, SChool tax. ccccsen tite eee 4704 
| help... sees sees eee 2446, |. “drainage district tax. ...;. 0.0.0.0. <dees 2055 
: WON aAlCV a wfamas ei ecleeniee 2446 EQUITY 


unlawful receive pay until, when 2447 


but one form of civil action, 
money refunded if job not se- 


Con. art. 8, sec. 19; 6442 


GIT Ck a vie ceh <n Bs Dien Soets teases 2448 and law in same action, . 
keep ‘‘employers register’’...... 2449 | Con. art. 8 sec. 19: 6442 
keep labor applicants register... 2451 jurisdiction in district courts, 
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advertise for bids, etc........- 2490 
specifications . . . .-++eeeeeeeee 2491 
HOLL LOLOL oi eteietepecckele<)6ieiie, elle 0) 2492 
check must accompany bid... 2493 
separate bids, rejection....... 2494 
legislative supplies... ..----- 2495 
publication proposed constitu- 
tional amendments........-. 2495 
state officer not to be inter- 
ESC AMS iy lou slaps eke. o are ova irfeisiere 2408 


re and furnish state offices, 
ee 2489, 2497, 2712 


deposit supplies with secretary.. 2489, 5699 


inventory, make riiflelesa hs cnt OOD oo ae 2489 
sell unnecessary sao hives Gen Syiawsg cence 0 2496 

EXAMINER OF TITLES 
4935-4957 


See Land Registration......-++++-++- 
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EXCEPTIONS Sec. 
civil procedure: } 
GENO OU. Tar keceme ntl ae Rysroets cys oiee ar eee 6965 
CAK SIU EW NON pp lementantani dei Mek e ortee 6806, 6965 
to Chaves Gir PETISY eee eae oc. eee 6806 
what deemed excepted to............. 6966 
to order denying nonsuit not waived.. 6848 
HOPGOMOOMBMOMENKA EL Gs 5A om SO ca hees ore 6967 
DOME HAIRS He otire wea? vsatcrece tin! pec hete reece oe ee 6967 
time to prepare and settle.....:.... 6969 
may sbesextended satires 7023 
presentment, settlement... .....6269-6973 
not substantial, disregarded.......... 6968 
bill signed when settled............... 6969: 
settlement at time of taking........ 6970: 
judge out of office may settle........ 6973. 
taken after judgment, settlement.... 6971 
refusal to allow, petition to supreme 
GCOULU Taree lever tele iacs! stesere cloisire (svete Dee 6972 
settlement by referee, etc............. 6973 
to decision of referee, etc.............. 6973 
settiement after death, etc., of judge.. 6973 
partvol record on appeal... acne 6992 
meceived ony Aappealeics ssc seu on . 6994 
probate practice, rules of civil proce- 
duresapplicables.oranscee sere 7558 
depositions subject to....:.....0.. 7168, 7180 
MOC sla Ken Ne cine wea Ot eee tee 6965 
criminal procedure: 
rulings deemed excepted to .......... 9189 
exceptions- to instructions. ..... seen 9189 
not taken to written charge.......... 9192 
Dill awhat torcontaine.nor a. ee 9191, 9193 
to requests given or refused, suffi- 
CHESIVEN Reatie ty: OpAdi hI OOO a SO tite bo 5a 9192 


settled, Sienedt filed as in civil cases. 9190 
to challenge, and denial of..8942, 89438, 8957 


when deposition subject to............ 9307 
EXCHANGE, BILL OF—See Negotiable 
TTS CMA TINCT US iro ones cletete te eis neice eerste ee 4165-4222 
EXCLUSION OF WITNESSES, ETC. 
ono trialiofiurape, ete... a..e ses 1789, 7207, 8748 
on any trial, in discretion of court...... 1789 
EXCUSABLE HOMICIDE 
GOTIMN CA r Gas catirstavous tiers siclete ecteticc aid cree tere 8030 
burdentoLl prooftrsessscurecciee eee eee 8986 
ACOUUICCAL vate ot /stete teers eT oaiaue.e cen ee 8034 
EXECUTION 
order to pay money enforced by........ 7021 
issuance, within eight years.(J. C. 7505) 6912 
LON AInectlons ise. waecae cri eters 6913 


to sheriff of what county..6913, 6919 
at same time to different coun- 
tO Semis fe canes cycie.cse sitertenselccoeetene 6919 
atten aoath of pancvenee mae 6318, 7660 
Onan HOMEY... sists «\cecure nen eeiieveiere 1794 
on docketed justice’s judgment 7502 
city court judgment..... L719 
upon judgment of city court... 1720 
on judgment of U. S. commis- 
SLONCESe COULD rats: ocisaa'e lercmiers 5830 
for fine, criminal action....9168, 9452 
against corporation. .595, 9361 


on court-martial judgment...... 3958 
forin if avainst property a. oss sleet 6913 
die tudement) aediem sc a .c:cn carer 6913 
if issued to another county...... 6913 
if against heirs, devisees, etc... 6913 
if against the person...... 6913, 6916 
if kind of money named........ 6913 


if for delivery of realty....6508, 6919 
if for delivery of personalty, 
69138, 6916, 6919 


r apie Sat PRG ee PET sigat ib ai : : 
* bd Poa ere iy ee 
1828 GENERAL INDEX. (<= 
EXECUTION—continued. Sec. | EXECUTION—continued. ~—* See. ; 
form, if against joint debtors not all | sales—concluded. ; : 

Served . 1. cesses eee seseeeee 6914 postponement, notice of...... Hotnrartic 
if for money.......... 6913, 6916, 7021 | completed by officer’s successor...... ; 
if for performance of act....... 6916 | waftersreturnmcdanc ents te 
if for sale of property.......... 5916 | at auction), houxse-tae et ae ene 

WiriteGr, DPOSSECSSLON iio caer coke lore ater « 6508, 6919 | officer not to be a purchaser........... 
return within ie ek Pecan Ae SE ee | of personalty, how made........:....- 
entry by clerK.......---++++-+: WAl5 | Of realty show sn1ad Cessna cere 
recorded if realty taken........ 6915 | made at county court house.......... 
evidence Oe -LeCOraded: ci.c.n oe ee 6915 | judgment debtor may direct.......... 
prima facie evidence............ 1510 | purchaser refusing to pay bid........ 
after return day, when......... 6238 liability of bidder to officer........... 
SXOCULLON OOK, sLOFIM Ofias cio. siamese «mls 6915 | bid of former bidder refused.......... 
property liable to seizure....... ..6914, 6920 | delivery of personaltyinectrc--teomnanecnitee 
claimed by third party.......... 6922 | certificate tompurchasericn. wes aeeeeee 
personal, not affected until levy #920 title conveyed by......... 6938, 
exemptions, earnings of child......... + 6923 | of leasehold, when absolute.......... 
homestead, of realty, certificate ‘of salet.j... 1 

Con. art. 22, sec. 1; 2862-2882, 6925 TECORGIN 24 gen tate cat tn ee eae 
(ore obbgWetene (nev¥ener nm ccc ootaono oor o925 of attached property... 20%. «5 cine 6705, 
POPOICUTEC Wy oe. lees Sas esta 6925 | irregularity, revivor of judgment..... 
farming implements, etc........ 5925 contribution as between debtors...... 
MONSES 7 < COW Sit OL Cepia etnr teats 5925 | redemption: 

TONe=haAlfKOL, WALES see, sarees U925 
nee i a none of lease, when)... mince anaes ee 5 
Hfohinsurancer.4<_ secei ose oe eres 6925 i 
PSE i DEODESLEY,. SUDISCESUO. om otererreeetalasees 6940, 
Dub MCE DULGINGS He me eertereh eto era 6925 ae a A 
within six months, interest, costs.. 
‘homestead insurance.......... 2910 é 
: subsequent redemption, procedure.... 
judgment for taking exempt ; a 
: notice and Proo£..<s.. 6 Deiat JOO Lou 
WVODCLCVacane sites eiencieecea y irecan cre 6924 
S payments made to whom........ 69438, 
general enumeration ........... 6925 3 
tender equivalent to.......... 
HOYOYe LG KOO w MUTE ES ar ede consuo00d 6926 ‘ 
awe proof made by redemptioner......... 
: arms, ete., of militiaman........ 1472 naib postrained Maun 
oy ee Wateranehtsru ps staat 2911 abies © hen en ge 
Esta" ife’ ee nen ee ee 9 5 tiadhndr ha vd vkasrete le, ey eNone tes suse eR SLT 
eee es oe era aoe certificatesof Sa, ed dete eee 6943, 
f none for purchase price, liens, | ‘ . 

Ae 2907, 6927 | filine »srecordine ian seer ete 
mone fortrespassine animalses., 58 rents, who Sceep LOO omic aoa 
none for debtors leaving state.. 6927 | ees age ge ne << oe eae 
mone for non-residents.......... 6927: | 1 Es Ure . epee Sire both ae 
none as against poll tax........ 4467 EEE MNCS SAE (SUSUR oe oc 

z ; conveyance for U. S. marshal........ 
ee homestead exemption, Be anenielatt : 
ee Con. art. 22, sec. 1; 2898 |. apes aekeron ee ate a 
; not exempt when........ arate oe eisae 2907 b aranorir 8243, 
yas mmoney Lor sale Of; acc. OD AGdo 2909 et Re SESS anon ee ie 
INSULAN CC LCKCIMP Edens coysiw'eeaeretetelohere 2910 saat oe - tet of judgment...... 
Perce . excessive sale or partition. .2912-2918 Ee ae a ee gers oie’ =A, 
-. renewal or revivor of judgment....6917, 6948 pee Rhee RY AUS TSI Goo c 
of execution by justice......... 7507 proceedings supplementary: 
5 payments by debtors of judgment debt- | when execution returned unsatisfied. . 
. or, discharge bok ie icipran Cie ets ie tae 6921 order for appearance of debtor........ 
; previous; indorsed: 005.0... sae cos 6858 debtor not to attend out of county.... 
sBarmishment, COMASSISE: fr Manic -s1e shee 6752 | execution not returned....... a Vespers . 
% judgment not due, stay......... 6746 | AMldavit hie cee eae ee 
SEIN Olde Gh Oa nar amnnotions 015.000 uc 6998-7002 | order. . eA ot 2 
HUSULCG LS <COULt sc mcr mere ieerier 7517 BPrest+, sal oe eee ee 
Cin haoybiGMl CRI! bGkwdaw nob mec 9213, 9456 DaLLE. cer ae cece rc ee 
‘levy: A 
: : : order to examine debtor of judgment 
property punisct UO} aS Rage hentiene, counter 6920 debtor, affidavit........:....... 
FROMM USLICe’S —COUrts. + .<.c ees eee meee 7508 | order to*produce witnes ? 
personalty not affected until.......... 6920 referee a Eras ot ere Ole 
failiuerto. Gamares 4) ssa lcccecen ice 1512 REGIS ie = 1 ie Rate aa he ies hn oe 
iTeebions May Wt... diese euien ee 1517 at au of sb ag on judgment. 
pe a6 noon acilon authorized against third party. 
ae ROCCO Ae RPT OS Ae a 
feo when debtor may direct:.............- 6928 ae Ch SOT OG ite ge eee : 
eee <sales: witnesses, Conteunpe Se ae ner Seas 6961, 
3 7 aes ee witnesses not priviledged as to fraud.. 
ae proceeds; disposition “Of Sinisa «aes « 6928 receiver appointed, when.......... PE, 
ee. ‘ f MULE LOMA ONL) seitecsrays ci 1513 Order recorded flees eee aren 
Ban Ph anotice ‘Sera i COR cree ee ope Sh Hee when decree directs conveyance, en- 
, Ft eee eee eae > | forcementeanae eee 
erent eet, Koa? NW@rne gts -Qhigre CRN CM eels HCC are 6929 | when judgment colivalentec Ne 
selling without, penalty........ 6230 | ances ; . a eee 
Geka clingy (Ct Camper tiie aan ics 6930 | applicable to justice’s court . . : 
: eres 
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EXECUTION—concluded. See. 
criminal procedure: 

VLCC ONROIL OCIA. © tayhceiol ead erontiole sw etal au 9167 
delivery of defendant............. 9169, 9170 
of judgment, authority....(J. C. 9453), 9167 
appeal stays, when........ (ee C9450), oes 
UNOPS, oo5coturee oc) cc os ae ee 9170 
insanity of defendant, inquiry... .9327-9336 
fine, how enforced........ (J. C. 9453), 9168 
against corporation .......590, 9361 
We TANG TM PLiSOMIMeEMNt - hives. a oie ie vies « ened 9169 
AAP MSOMIMNGAL, .22) on iat ieiac mn snetas okie ve 9170 
death penalty, time of execution...... aural 
notice to board of pardons.... 9172 
governor may suspend........ 9174 


suspension, insanity, 
9175-9178, 9327-933 


ROL NSN CW en) pam see LG 
HOWEXGCULO S fae, eects musios es 9182 
MIAGe Of VEXECCULION. -.. 6. © Bovey: 9183 
whos.torbe present). wie. wey. 9184 
BOUUPI ES 1 cee ete eee Sin vicrscelecele 9185 


to collect fine of a corporation....595, 9361 


EXECUTIVE POWER—See Governor. 


BUNMES eve BINS cole tise aietetes cvereleue ti 6 7923-7934 


EXECUTORS AND ADMINISTRATORS 


as parties to action—See Parties, 
6495, 7718-7722, 7726 
appointment, powers, etc.—See Probate 
Practice, sub-head ‘‘executors and ad- 
RYUIIGET LOLS ks) mit taisielsieace seahorse on 7596-7881 


EXEMPTION 


of property from taxation, 
Con. art. 18, sec. 3; 5862, 5863 


of witnesses, from civil arrest.......... 7143 
MROTMOSUNY, CAULEY acterstc) gs +\ seiione: eke oui 3599, 5418, 5466 
not cause for challenge........ 8955 
CRW reese Ae Re wey are ea iars 3601 
IVETE OLN CA Meare sets coe oeaicisiads sausiensceharane’ sas 4465 
indeed (Of. ASSISMMICNE Ss vos sco ls ae oc 299 
from execution: 
Care S) VOL we TI Ge ai) lepie, eneisi cue! Ohene,'ereie ee ss 6923 
judgment for taking exempt property. 6924 
API OLMAITL Cer. ters iste cise sraleursicue ste sess 6925 
SAICIN ILO eae ae as ol cinioa ove. plaieics rete ole see" 6925 
LATIN Ss MpleMeNnts s.r n sles sees 6925 
SECON ECUC sue UibieisGiel- sien eneiciere Gav e.ans 6925 
WOTSCS; COWS, ClCrimscrs oe ites vier ee vein o's 6925 
GUE ltwe Ot CALIINES |. ris spose ve sis 0 oer s» 6925 
compensation, under workman’s com- 
PENSALION ACE . . ease ee wee peewee 3146 
takkovgeaor yal alien noma o carta rege 3291, 6925 
LP DESENA A i, coureietile store) 2-0 suanousee 8291 
HOMESTC AGM s aeteecr ete shee aratern se 2910 
public buildings «2. ..cee ec eee eee ee 6925 
food for animals for six months...... 6926 
arms, etc., of militiaman............. 3864 
water TightS.. « - -.c-cccnccet reece rcense 2911 
wife’s property, wien Pretest iritese ohete eackar oe *s 2983 
none for purchase price, etc....... 2871, 6927 
: for trespassing animals....... 58 
for debtor leaving state...... 6927 
for non-residents . . .......+. 6927 
for court-martial court embez- 
ZICIMOCNt «oe vee chee eee econ 3865 
as against poll tax judgment. 4467 
homestead..... Bee Con watiacs Seen pe mcou} 
not exempt, when............- 2907 
money for sale of.......--++++++ 2909 
insurance exempt... ..... wa. 2910 
excessive, sale or partition, 
2912-2918 
expenses of state officers allowed...... 5076 
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EXPERIMENT FARM—See Sec. 
AoTiCii tual COMECLO) oie a sik ewes 5260-5270 
EXPERIMENT STATIONS—See Agricul- 
Tuna Colle POT setectere ere Whe levells vaio te-avetave 5260-5270 
EXPLOSION 
SUGaia, DOMES: let aiieccisds petevaniaaeetecs lotens 8178, 8174 
death caused by, penality.n nmi stn sieeie ere 8174 
EXPLOSIVES 
making, keeping, etce., in cities and 
towns; Denaltys. yo. ok bb onan eens 8190 
use of in taking fish forbidden.......... 2633 
seizure of, intended for killing fish.... 2633 
county may regulate storage.......... 1400x20 
city may regulate storage.............. 570x59 
storage of, in metalliferous mines...... 3944 
OTe COAIMIMINIES pork miter eve chee heme 3921 
delivered for shipping, must be marked, 8191 
waolation, «penal tye .an wake. ceeterete 8191 


not stored within 300 feet of dwelling... 8192 
marked with date and per cent of nitro- 


ST IGACOTUTION ye etstten, ois ouster cm cee he ee 8194 
regulations on wrapping and marking.. 8195 
VOL MELONG MDENALGY: cn sist pate cies mae Weems 8196 
unlawful to use with intent to destroy.. 8197 

Dera iyar Macken. te "epdchecs eater 8197 
GeSLEUCtiOna Of DLODELGY. «tasers sce cle ee 8197 
DEMAl Gye ailvens. ce eels ies eileen eR 8197 
EXPRESS COMPANIES 
SEWED LO DR ENE E364 Gras cote ncabd 4775-4853 
EXTENSION-—See Continuance. 
OfMtime re enerallyaw seats see emote 6619, 7023 
EXTORTION 
defined} penalty: js a. cace oelie ae ee 8315, 8322 
whatethreats Constitutes sacis6 eee 8321 
under Color of oflicial right... 6, see 8323 
attempt to commit by threat...... 8325, 8326 
DiRexXeCULhy Gy Omi Cera ..t me aie ete 7928 
DY SIUC CIA WORICET A, Eimse cn eae eae an eae 7956 
obtaining signature by means of....... 8324 
by officer of railroad company......+..< 8327 


sending threatening letters...8325, 8402, 8525 
receiving or soliciting money from em- 
DIOVCL OR creel. cove ae titers, sheer oin ncieton tarateee tone 8328 
coercing support of any organization, 
8329, 8330 


excessive fees iby. officer... ccsc.siechoum 2589 

threateto spublishe libeliv.:wcmutee sie oie S081 
EXTRADITION 

See Fugitives from Justice.......... 9393-9407 
EYESs 

SCCZOPLOMEUTY seas icicle ocala ete 4315-4327 

babies inflamed reported................ 2754 
FACT 


issues arise, how .... (J. C. 7483), 6779, 8924 
when tried by jury....6444, 6781, 7208 


special’ atrial’ bysjuryice scum aee 6444 

separate -trialMwhenc... mnie 6783 

tried by court unless a jury de- 
MaANndede swipes Cd Culeeo aLOneh 


in probate court, how tried 7872, 7873 
in criminal cases, how tried, 
(J. C. 9434), 8925 
in criminal cases, arise.......... 8924 
in criminal libel, for the jury, 
8075, 9005 
statement of, in complaint, 
(J. C. 7450), 6566 


JUStice not to charge as COM... ieee 9438 
HUrVve ASS a Oli: @ WOT.) scavsccucnmes, sstalena 7208, 9006 
judicial knowledge declared to jury.... 7209 
ANCIN Sa woOtiepy, Lies COUNCE cuisines selon 6829 


as Pets ae DR tie aes Re 


iy te . mln Pos fie ae LORE Vee hte gap ns ee " 


. “PS 7 s as of ; 
1830 GENERAL INDEX. i 
FACT—concluded. Sec. | FEDERAL—concluded. Sec. : 
findings of separately stated........ 6829, 6840 | court: %y 
HOM WaLVCG cake, se cence teen 6830 | judgments) ienayo stale esentetaters 3589, 3590 — 
special, by, the) JuLY.ne cro 6821 FEES 
FAIR, UTAH STATE ASSOCIATION See Index to Constitution, title Fees. 
See State Fair Association.......... 5345-5349 | Salariesa-See Salaries). ssp aeineeer ie 5071-5093 
FALSE IMPRISONMENT | compensation—See Compensation. 
limitation of action for one year........ 6470 | of appraisers of damages, by animals.. 2539 
defined, penalty < - » s.-ssreserncees 8062, 8063 | Of board of pharmacyars acacia ir ters 4412, 4414 
FALSE OR FRAUDULENT CLAIM of accountaneyin n <a. ec celelenaeete Bai 
allowance by county officer, liability.... 1381 | of dentalveamincrs= tee eee 2035 
presenting for allowance, felony........ 7929 | Al aOR CSUN 50 o8 4442, 4452 
for insurance money, penalty.......... 8361 | Of OrATincremorn barbers eee 269 
PoC oe aE er SONATICN of land commissioners ......... 2514 
marriage in an assumed character...... 8340 MAGIA OARS, Os Aa oeopanevinn 278 
SENCTAILY, | DONA Ce kara wimicisiereteistesste here temas 8341 of veterinary examiners........ 6196 
to obtain telegraphic or telephonic mes- of horse commissioners....2919; 20380 _ 
CEE, ol auto RO RU Un CRS Ren SENG it 8405 nurses trained - ane restcreven! 
obtaining property by, penalty....8342, 8348 4292, 4299 
OVAGENCS O11 CLA] MOM: Fiw.c7.de loiele siemteranerene cite 8991 OF Nivéstock Daueuaitine eee aa 


FALSE PRETENSES 


fraudulent disposal of property mort- marks and brands re- 


cording, .aeerole 


PpOgNG de: Cet GoNOdODe HOU COC DOOM On ONG. oD 485 : 
obtaining food, lodging, etc............. 8444 certificate of ... 213 
insurance money by...........-- 8361 of bank commissioner and examiner 977, 1064 
conspiracy to obtain property under.... 8018 Of (Clerk sof Gistrict \COUL tir rete sttnaitee 2521 — 
SVALGONCOn Olen urauttave es ierernte crossiore ravers Sena 8991 . of city court.......... sta eceoses 1722 
obtaining property or money under, OL SUP EETINOs CONE be, ioletcrastetseers tater 2513 
8342-8350 of coal mine inspector...... Shokan sere 2515 
‘bey Carmunaberes JEN cocunoctoeranmotiimone 8343 oye KOMEN FUCHS oc nbpecoscodoudad sou 2525 
when assent of wife required.... 8346 of>county clerk yy. sis aeietescls veneers 2521 
INIEASSAVS) SSAIMIDICSY  OUCua. cue yaielerness snore 8348 OLNCOUNTtYL BECOLGAEIK ae stetacie sets olde ete eterno 2522 
GENES og Ged Gaacdborosbootoatod 8349 OL ACOUNEVs “SUEVCYOL ae cutelone eieterebete tela eteienaote 2526 
TAKING LAISC [ASSAY Sin aceite o eaaroe wees was 8350 OF (COUNTY PETCASULEL ve cieke opel oteccusmsiesae stern ated 2524 
Obtaining credit: Dy. errr. exe)o crereiel oe cee ciel 8345 of commissioner of deeds................ 2536 | 
DOTIAC Vas. Saye: Niece va clever et eceke aroretereces 8345 for cold storage license.......... 841 
insurance money by............ 8361 of crier of sale under lien law.......... 2538 
FALSE WEIGHTS AND MEASURES (Ne obKAo oamewororiry OocduodcdnouoeuboeLotcS 2521 
See Weights and Measures.......... 6276-6304 of persons distraining animals.......... 2540 
FALSIFICATION of fish and game commissioner......... 2630 
of records by public officer...7976, 8235, 8665 of insurance commissioner....1133, 1135, 1178 
Ofecorporation, books. sscaess essen eee 8366 of judge pro tempore............+-.+-.++. 1683 
BVI denCOkT. oxo ME ene ee 7991-7997 | - City COUFt . . ees ee yee reece nese 1733 
of records and documents.......... 7976-7978 municipal court ......+.-+.--++. 1755 
RUN bk, CORO Roe OTe eee 8270-8275 of keeper of property for sheriff........ » 2523 
family allowance, probate proceeding, for constable .... 2530 
7648, 7644 of Wand registrations scclercsaiceratrens 4999 
FARE of smunicipallcountaessstaacd dae tere 1764 
refusal) to pay, ejectment..... cee ee 1243 of minin ee reCOrd Cr ye sn cot ks aeerneencersn eet 2541 
FARMERS ofmnotaries) publicise ire eae 2535 
Iemmetomprotect vere ae ee 3771 . of public utility commission....... cece 4024 
FARMERS AND DOMESTIC SCIENCE IN- of registrar and examiner of title........ 5007 
STITUTES OfGrefereey a (inertia: elon ee ree 6835, 7753 
Menieuitural Collége toheld..c....0. ue Reo of secretary. of Sta ter... stein 2511, 4397 
held in each county each year.......... 5982 Of SNerift ke Axiip Sec aes col hea Re eee ee eee 2523 
ae of staterauditore sr. -cinteaemtettis alee eee 2512 
general provisions concerning . . ...5282-5286 , 
farm and home demonstrators—See aoe ' Speer: ane tan a. isc vacurean ogee toaietenans cosets 2516 
ricultural College... ............. 5290-5295 of justices of the peace: 
FAST DRIVING seneraly enumerationars «esse 2527 
WHET a Thi SCCM OIYOL sis schsiccenuyete ties aPae 8206 county to pay, when.............. 1434, 2528 
FATHER in criminal cases, account certified by 
Bem eIO tote rok 3 aceite a 6408 | F county attorney... ss a oes tease gr 2528 
See Husband and Wife.............. 2°83-3014 ling fee, eto: must be paid, betore 
See Children, Parents. ie ate pet a : a : oe Stee me ws Re : 
igent without fee....2576-25 
Tae of constable: : 
as consta OES c 
ceded to U. S. over land for public as Reape va’ a ie huasaee oo 
| gow deol hayerss eves Oe) ga! yo Hosa po Sane on GAme 2505 in criminal cases, county t il : 
governor to execute conveyances to eC : : nae eas bau 
U.S. Brie account against county certified by 
eeded to vU. s. berets Delalak a ; ee PE oR ee 2532. 
IDARKNOKES) AY NG Soo unio bo e Kes a aoa eer LON nN CTS ae ee é 


«» 2507 2576-2581 


GENERA 


_ FEES—continued. Sec. 
of court stenographers: 
OMeGiStrictsCOuUrttenas sto screws 1875-1884 
La OGMASHGOSUS aeinitlersusmus wiciele, os MN wreravbieiee 1883 
transcript paid for by whom.......... 1881 
for indigent defendant..... Srey ASML 
elerk collects;~in each case............ 1883 
Olecity Court, enumeratedin... csucc..- 1886 
WALA Dye DanUy ents cit eae epee 1887 
_ transeript, charge for-........ 1886 
of juvenile court, enumerated......... 7816 
of attorney: 
leftrtomaereement)...cte casa este sets 346, 7035 
in negotiable instrument.......... 4030, 4031 
TORECIOSINE 1eESSOL’S TEN. wakes cesses «we 3781 
mechaniGrs MWen ws a5 woes Sie ese 3750 
GOMOD CECE NETEY pone cars core CURR 7236, 7237 
ON ACTION ETON wWaAkeS ee oct cued deere 3687 
on action to release mortgage....... 4907 
of jurors: 
district court, per diem and mileage.. 2542 
Certificates. Brclsus es 2547, 2548 
Ghyll COUN Lys DaySc eee. osminieos 1434 
PUY LGC testo astite otene chert tureceet 2553 
criminal, state paySrecic ces os 2569 
justice’s courts, per diem and mileage, 2550 
ANOUMESES sanshactmarteirs sha ictal io, 2550 
CELUICAte hh. Eee nee ele crsie treet 2552 
AULT LC Cig ts moderate ate eis enchants S 2554 
certificate invalid after one year...... 2592 
of witnesses: 
district court, per diem and mileage. 2545 
CORUICALes= 5k caxtic are ssee e-stre 2547, 2548 
LCV MCOUEES Atti tits siPae Faison Ries wee a aetetbre 1723 
TELCO MOA LEC OMICS 1 eieainictae leroiers.2 uoen he i) cpa 1723 
.Justice’s courts, per diem and mileage. 2551 
BL AMUESES yo ca eile o bie sic ingeinceiee teas 2551 
CErtificater fone. set ieee eae 2552 
before industrial commission.......... 30890 
public utility commission...... 4822 
in-civil_action, paid by party... ...6. 2549 
criminal action, paid by state....... 2569 
PAIGE» bY COUMEY:< .i)-.5 we sine 1434, 2552 
for defendant at expense of state...... 2555 
officer not to receive fee... ...-....... 2556 
criminal case, one fee a day......... 2557 
interpreter and translator............. 2558 
certificate invalid after one year...... 2592 
for state board of examiners.......... 2469 
fOr COUNMLY, COMMISSIONCLS:. 5 scenes 1419 
general provisions: 
all officers collect in advance....2510, 2520 
state officers to account quarterly.... 2565 
county officers to account monthly, 
2520, 2566 
eollect “in advance....... 0.6. 2520 
erie tl OME O lag LOGIN to nie estes ave = sie areiatevs 2567 
statement of jurors’ and witnesses’ 

BOLLE CATES eran vores rans, Sta ATOR Le oie! Siei pat 2568 
salaries paid after fees accounted for. 2570 
officers to keep account of............ 2575 

Hable for Collection. =. a. i.% +s 2575 
payable in advanceé......----+sseeeeeee 2576 
“folio” defined, computed how........ 2582 
impecunious suitors, services for with- 

OU PLC Create ciiarer a casiee soastemiagese stele eusiet= 2576-2581 
officers must keep fee books, penalty.. 2583 
party must prepay cost of publication. 2585 
officer to receipt for fees paid ee ates 2586 
failure to pay over, penalty......--.. 8239 

to keep fee books, etc., penalty 2587 
charging or receiving illegal, vacancy, 

GAMALES Ge ewe le eo ie ies a epee re 2588, 2589 
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FEES—concluded. Sec. 
general provisions—concluded. 
certifying falsely as to certificates of 
DTULOTS HOUCK, MO SIRAL UYsarctes siete ssctaleie. Pa ese 2590 
officers forbidden to purchase ‘scrip.. 2591 
Lis CUtOmbOn DOSTCU Wena tr sane tactnsanten 2584 
| for copy, on payment, officer must fur- 
ICVESN CREM tea eA oO DTT cao Re OS ETO o 7080 
witnesses’ and jurors’ certificates in- 
| VAL AnUG Ie OME! Vy Cait cris: meatier treet 2592 
justice filing case without fee, penalty 2593 
FELLOW SERVANTS—See Negligence. 
| RONG Wats We Ree rsh OG ntrs Caer arte a re pene ne gene es SAE 3683 
| Ses) OMFCUNG BIO bens aastary aa weve oer ater 3682 
| defense of, allowed when employe car- 
| TES ANSULAT Coma tatoos eee 3127 
denied when does not carry in- 
SUPANM Cpa: Nua cireraien Ree rer 3129 
| FELONIES—See Misdemeanors. 
| STOUNAUSSLO re GivorGezwina se ene 2995 ° 
agreement to commit, when conspiracy. 8018 
| conviction of, grounds for challenge to 
BJU OL ORME | Salie yo 0 2e g Oiee een RN CE Tey Beg 8952 
| CK SUEINSOU | Gl oho ce Dea Sehe cosa n Car eee eas Os 7903 
arraignment for, etc., presence of: de- 
HOTOAT Leese vests apiece 8861, 8926, 9021, 9043 
| JIMA ton ofeachionehOIe acme er eae 8665-8668 
punishment when not prescribed........ 7904 
requisition for persons charged with.... 9394 
enumeration: 
abduction for prostitution. 8110, 8655, 8988 
| abduction ofmechildrenn.-aese oer 8040, 8655 
abortion, crime and penalty...... 8118, 8119 
administering poison ............ 8045, 8171 
StupeLying sdnusss ieee 8050 
OAIGCEN s Cocucen eer? tis eur sh arent ae Re 8088 
ey Gsial Olen cir Som COR ore oN OS 8248-8255 
| ASSAMit. LOMCOMMMIC. TIITAEeT raises oie 8046 
| REVO gsc rae ctee 8048, 8050 
FAO =.O8) mo erate, canteen eins 8047 
| with caustic chemicals ......... 8069 
| with deadly weapon............. 8070 
/ assisting prisoner to escape........... 7970 
| ASSAVaCCULIGCALCs pLalSCrnun. tara eee 8348 
attempts to commit crimes, 
| 8045-8050, 8171, 8528 
eXtXoN <aoeE NINA 56 Somcodbounan cas bopG0%0 8161 
| brands; alterciy gies cctsss cin tereeyeriersme rciats 8448 
| bribery of executive officers, 
| 7925-7927, 7931 
| of legislative officers...... 7940-7949 
of judicial officers........ 7954-7958 
OLPWALNESS 2 orcs ste seysvoercicte 7996, 7997 
DUD SLATY: ahercounepiene iat caernre retake ee 8257, 8268 
| burning insured property.............. 8360 
burning property not subject of arson, 
8360, 8389 
| Glestiol SuseMbhetn > clamohocao co mnocucodes a 8040 
| corporations, frauds relating to, 
| 8366, 8369, 8370 
compounding crimes............8005, 9841 
counterfeiting coin, bullion, etc...8277-8280 
CLIMELACAING te MALUNC 1. assess iaeisacets 8121, 8122 
| death caused by explosion, ete...8178, 8174 
D Yan COMNSLOTIP cas ecistticus rere 8175, 8202 
HONEA? are 6 GicGatotr on pal oc O U0 8055-8060 
election offenses—See Hlections. ..2335-2355 
embezzlement. ......... 8235, 8236, 83804-8316 
ESCAD CSE Ie en teiectasicisials oinceinnieein sa: ae 7867-7971 
explosives, unlawful use of............ 8197 
| OX LOEU Orleee teen tien eieetverer in 2588, 8320-8327 
falsifying public accounts............ 8235 
| LODE CLV irc, ciclo areoecigs 7933, 7976, 8235, 8270-8276 


1832 GENERAL INDEX. aia 
3 ee SE oa 
FELONIES—continued. Sec. FELONIES—concluded. Coe ~ 
enumeration—continued. enumeration—concluded. 4. poe 
ri i troying or mu- 
fraud in selling or mortgaging without since gis! des i sie Saas 
Wifess GONSEIL can. see Mees eee aa 8346 PENANG One #20 CE RO Ce . 
i dulent claim against state, etc., FEMALES er 
Tse Hie ; 7929 | employing to dance at saloon, etce.. E81 o Se ot 
prese ook testabentreneewetiens 6 TO2OT | ee a site 
frauds relating to corporations... .8366-8379 apducts ont ae ae aaa 
- £6 Ofte ee 8109 © 9 8 eile 6) 0, 6 eh6, 6's. a's ele» olelene oe 
2 iaraeree Sue See 8162 not to be employed where liquors sold... 1865 : 
a Ria SRE Waa e ale laces Take bos et a a teats 
“ ‘ hi de- age of consent.......... 2 a: GUST age re wean : 
bouschrer hips, WUrear a a 8261 employment in mines, oron forbidden. 786 
Sa ase : sev alte bre tr Ria B ie e 8089 attendant for taking to mental hospital. 
Y goa Paeent 23 ae i t separate, except......... j 
juri truments.... 8400 prisoners kep 
ea: ae Ee pea naa 8383 employes, resting places for...........- ‘ ‘ 
tauronds, QUES area ees Tae 4 VOLO) MIALVIl age wOl aerate SOK Se ac bolo - 2367 
R Ekg DW ay Sic OhGe Us speller Bee, right, tov Votejneteren Con. art. 4, sec. 
infernal machine........ fe teene 8480-8483 excused’ from suey cau eee ae 4 
insured property, destruction of...... 8360 
falseyclaimmsone sem atte cee 8361 FEMININE : 
judicial officer, bribery...........- 7954-7958 includes masculine and neuter.......... 
KGOMADINE Uae cores cise OM, tn eater eee sreke 8040, 8041 FENCE 
liability for throwing down........... : 
larceny, grand, % 
ee 8285, 8288, 8289, 8291, 8298, 8303 lawful, to be defined by county commis- 
; SIONCYSy.) cies clet teres wish ateahp eosiehe eas teste aiaiors 5 
legislature, preventing meeting of.... 7936 oe ding ic ee : 
bribing members, etc...... 7940-7949 Se an eel Se Soa eg Ga 
ALECTINS DIU CLCo ke srctarsleste 7938, 7939 sue io” oe ce ak Ge 
manslaughter . . 6 s..s.esssece- eee 8027-8029 Be : are at 
i m i license unlawfully. 2980 for farms, election iS deans local law 
marriage, issuing lic l 1 BER Ol aa chive UT eh teatro ee 
solemnizing prohibited ....... 2979 for limited highway..........- 
7 for .shattsrawells; Gtc. escent er 3939-394 
marrying under false personation.... 8340 PERaice : 
BAER tac cI eC 8037, 8038 = . 4 
Load eu 3023. 3034. | franchise from county...... 1400x24, x28, x29 
offering TIDES: wo.) snes elnein (920-10 4N a Lo oD FIGHT : 
false instruments for record... 7978 bull, bear, cock, etc., on Sunday........ : 
evidence ee eee TOOL keeping birds, etc., for purpose........ 0 8417 ; 
. e prize: or ring, prohibited’... js actrees i 
oaicer pene Boome ude? Bea 7933 witnessing, a misdemeanor..... c x 
a On YaST speeetepedenare eso ketenes ioe 3 -508em 
suffering escapes ...........+- 7969 GUCLINE fe <) 51. aio Oni ruste tte ca eae 8055 a e 
TECCLVINE = DYIDES swam les cameo 7955 FILING ; c 
failing to pay over money.... 8236 > (Com plait nase eer-recs ots OP ates eee 6538, 6 6 
falsifying accounts, etc....... 8235 answer, Cross-complaint « = sk)ciereeecs . 6581 
making profit of public money 8237 does not waive demurrer...... a 
falsifying records . . 7933, 7976, 8235 amended pleadings . . ........-...-.... 66 
Wan derins okra. tere lle aaa eke ae 8095-8099 | of papers, etc., by clerk of district court, 1536 — 
DEUIULY jews 's Wee oiety ake Naleeye tan ae 3373, 7980-7287 leaving with clerk equivalent to 
Subormation Ofer seine 7988 LOUSDGYED, IMO 5 Cao oStGner otoho -- 6828 — 
personation, false .......... 2978, 8340-8342 of instruments, etc., by county recorder, 1585 — 
poison, administering’ Gwen. + seers 8045 all instruments filed with recorder shall d 
Poisoning! food, eter is vos heme oan 8171 bevrecorded: pic. A. cde aes beens 1595 
polygamy, crime, punishment......... 8086 of chattel mortgage enncs cere een 5 
MOCO lms ellini «eet. oer ale mee ere 8161 of decision, within thirty days..... 20 
possessing counterfeit bullion, ete..... 8279 of conveyance, ete., for record imparts . 
fOrseds NOLES t. caceen Mae ene 8275 | NOCICE: 37) see ethene ee eee 4875, 4900 . 
prescription, substitution or deviation, | FINDINGS ; 
WHEN owe vette eee tee c tee ete eee 8199 | and conclusions separately stated...6829, 6840 
[DST ADS TEES OY BU eNEO Re ry lars a. oem ain pict cliche 8225 modifica tionwol. 2. yee eo see oe 6828 
prostitution, abduction for, etc........ 8110 necessity: for. .note's me eee ree 6829 
PUplic=money: defin Cdva.n cas nee 8238 evidence to support,, note. +. samen 
WALS USI I Sta ve aleters sig bipeovaeaeee 8235 to be filed within thirty days........... 
failing to keep and pay over.. 8236 how: Waived". « ues then ot een aaa ole 
making profit out ofes snes eee 8237 supreme court may require correction.. 
TEN OG! co Baten RISER RRP ee eee 8105-8110 | of referee, pdwer of court.......... pe aes 
records, falsifying ... ....:7976, 8285, 8271 | FINES 
withholding eh oi Kot ahousi cuer tern ie ater 7933 | excessive not to be imposed.Con. art. 1, see 
stealing, mutilating . . ...7576, 777 remission by board of pardons, 


HESCUUNEBOLISOM OLS <2 0s). chebacieccnsa chen, 7864 | Con. “art:7, (sec. 1 284330— 4337 

TOONS ddd, USC UGB OTE OER NCTC EERE 8218, 8219 for contempt, linniti a eee eee 

RO SASL) BIE fe CAS, CARER Ee ie CAO Coperce eee 80438, 8044 justice’s counts eR tals ae aici. 0 

Sa GU ea MAIO Rs mew Lhe ts ecsicies cone 8348 | See Felonies, Misdemeanors. 

seal, state, using unlawfully...... 5711, 8270 see name of the crime, = 
Lorp ins = CuCl me ees inmates 8270 | for misdemeanor, when not specified.... 7905 

telegraphic message, opening, etc..8403-8405 under city ordinance, limit.... veeeee -DTOX8T 

violating Sepulcher. 7. .0........7 8124, 8125 | dispositions, Sito rDS6) 634, | 


_ FINES—concluded. Sec. 


under town ordinances, limit........... 787 
GISDOSIULONM et Mamcuswine acon 707, 9057 

ibys Justices eS limitation’ 4 cnn.6caaln as whee 1794 
CGDOSICOIS cae case anaes sae sea 9454 

' power of court to impose.......... 9055, 9450 
Ofidistrict court; a liens... .s0 .< aT iarersvare 9056 
GISPOSINONTA ane asatacee asia 9057 
Oiscit ye COULL we CISpOsItONestetiction cee sarc 1726 
TRACK) PUNE LOOM laWiesa. «anton. ws 1955, 1968 
DURATIMACY “GHADLET) ay cam cress ciel one sionals 4419 
poison and narcotic drug chapter...... 4431 


for selling liquor to Indians, disposition. 8209 


FLOW e SAAASHOG 0. sisiatarerala c sislcin'e ols Se 9055, 9450 
EXOCUCION= LOR tl es, be.c eta areneio eve ee 9168, 9452 
against corporation, amount............ 7904 
COUGH Onan mmeuremEtesee <r tee te 9361, 
failing to pay over, felony............... 8239 
FIREARMS 
selling or giving to minors, misdemean- 
CLAASSEN 5 GO aE DPR OTe Ee 8494 
foreigners unlawful to have or own...... 2600 
SOLMDNECEEAS ysis ees teroe aele 2601 
Searnchwand Seizure cine, osc eacee 2602 
right to bear arms.,.6. 0. Con. art. 1, sec. 6 
PAINGLe MUST NOG! CATT Y:.joiaec0e sible e aier terete ove 8495 
HOV sDIStOLS -LOTDIG GEN... cease cietets alors. sorts 8198 
FIRE DEPARTMENT 
CIEV INAV PLOVIGE LOM. «seis. cistegers Sie ese ore 570x58 
aM CLLICS with OVEE W28000 ic gor eons ys lore cae 654 
SHANCCONSISE Of WAAC. <lacc tes -fol-poreaessovores 656 
MAVOreappomme, Chiel e..... chi vice crays ow sooner 657 
city council provide number, and set 
SEU Ey ae Sh ae. USS PE, oe ses Oss CE Cac PEON ROR 658 
appointment of subordinates.......... see. 660 
removal of subordinates................ 660 
GMICLE. Bapene vais Stole tore a ericeas eters) arcane 661 
city recorder notify of removal...... 660, 661 
chief may suspend subordinates........ 662 
qualifications, city council specify...... 663 
cities empowered shall create fire de- 
DARED ORV INOI ven wintstaianat a otapsya te ale tees 664 
volunteer, exempt from poll tax........ 4469 
' exempt-from military duty, ex- 
(OES OF ish ed ath 8 Songs eo RCE 8826 
exempt from jury duty.......... 3599 
FIRE INSURANCE COMPANIES 
See Insurance Companies........... 1120-1187 
FIREMAN’S FUND 
claims, filed state board examiners...... 2612 
PAG pels Grates eter ety ores a ale ave 2612 
procedure when funds insufficient 2613 
false returns by companies, penalty.... 2606 
fire insurance companies returns insur- 
ance commissioner .....:...... 2603 
applicable to towns having fire 
Ge MamrUNaCIUS ma coments wrenches wcsste, 2 2603 
premium statement. .'. ....... 2604 
keep accurate account.......... 2605 
false returns, penalty.......... 2606 
refusal to pay revocation of au- 
GOT tayo at eRe me tcskertetiecss he ee ey sks 2607 
funds, insurance companies pay 1 % on 
certain premiums... ........... 2604 
held by state treasurer to pay 
MAPCWVUGT ere a caries ere esi 2608 
who entitled to benefits....2609, 2610 
Amount Of DeNeCHES <2) i) ietcile oe. 2610 
procedure when insufficient.... 2618 
insurance commissioner investigate re- 
BULGIUGeeh ee ru morsiertorctesexereteeservinicls Suele 2605 


revoke certificate of authority.. 2607 
oulectetund mince el eee: 2604 


FIREMAN’S FUND—concluded. Sec. 
(iNesOM CiUtya CONStrUe da tn. c -aclenie sou eae 2611 
procedure when funds insufficient . ... 2613 

FIRES 
Sheniicg COmextiieuis ll eynvene sieves ce ek 1501 
setting, in woods, ete., a crime....8389, 8395 
prairie, grass, forest, etc., penalty...... 8469 
exposing growing trees to, penalty...... 8468 
certain mines protected from.....,.... 3942 
obstructing extinguishment a crime..... 8470 


larceny of goods saved from, penalty.... 8303 


setting, to obtain insurance, penalty.... 8360 - 


burning bridges, rafts, wood, etc...8389, 8395 
mines to be protected against.......... 3942 


FISCAL YEAR - 
begins December 1, for the state....5794, 5862 


VanUary dy TOMMCILICS: |. ei eee 670 

accounts closed at end of year.......... 5795 

reports sent to secretary of state...... 5796 

transmitted to legislature....... 5797 
FISHDUCKS 

bounties for destruction of............ 460-463 


FISH AND GAME 


state commissioner: 


Qualificationsyecern fs wus. ete ieciee 2615 
governor shall appoint, ws ucm. semen 2615 
INAV. TEMOVE =.) sols acetelets = renee 2615 
SQA Lys peace. cee ers epi eiO y austodecetstens os 2O0L9 
DONGY Moasirte..cisie Foals + lard 5 heen tid Serre ee 2620 
powers and duties........... 2616, 2617, 2621 
report to legislature and governor..... 2617 
ISsiie! JIGCENSES a7 ee ans ste tees cin peers 2641 
distribute licenses for sale............ 3642 
may with governor’s approval appoint 
BAVISOLYPDOALG waq, ony cient tel ReLaneeS 2618 


to supervise seiners’ licenses, report.. 2630 


mayo maintain: hateherves ss ioc scares 2645 
report licenses state auditor........... 2642 
deposit state treasurer..........:.3.-. 2642 
arrest foreigners with firearms...... 2602 
take firearms from foreigners........ 2602 
shall stock game, fish, etc............. 2616 
with governor’s approval appoints 
Geputies! wo) Set AAS Se ans eee 2618 
deputies: 
Chiekp Salary. sey. .catetende i jee e ere 2619 
AHOTUAS Ure ears fear sen rels carte ater Sle bs he ees che kare ane eee 2619 
GUT OS iis Soo co- cong laie ss. iia sts. eesti ei een 2620 
ISSUCS_LIGENSE } Ahi, assets evretaerdererne™ 2617, 2621 ~ 
arrest foreigner with firearms........ 2602 
fund: 
NOW CreHLed Bsc ace si aters Aoi ctepeeene 2643 
MSer Ol T NIOMO Vy TINE A pists ose die.u tess earners eeewe 2644 
proceeds sales foreigners firearms, goes 
HOE ACMA ad CUNEO Mor OR EELD RRO eae tea OS 2601 
hatchery: 
comimissioner may erect when au- 
TOTAL OO a vives fv sies oe suede aaateeeler ne Ones 
NOOKEDO TECH NY aes ene CNCE PRIS oes hes 2645 
Consent Of “LOVEPNOT sce cela Fc vince we 2648 
stocking waters of the state with fish 
DWC OS SSM pcm cee cl svavny «apse ehdan ROR 2016 
Ilcenses: ; 
SOUS, SUI DONA sais, «tes ens evalel sca arever nate 2630 
WCAVOL, SHCCIAN SUS oda Sa ate cal tevarn eae 2634 
grouse, quail, ete, Special. 5. 0 omer 2636 . 
insectiverous birds, special............ 2637 
omniverons birds, special... «00.5% waa 2637 
non resident may take game from 
SLOTS eee Merely wiih ORDER Couric rk SKSHN oF 20) 2639 
WUE aNd = TShy “MACCG:.. 7 cctevact ole. essere 2641 
HOLM. Se Se. . Paes eee ene 2641 
Cibo Nef Dhak WR LOMUN hich tLOse Ob cide 2641 


1834 
FISH AND GAME—concluded. Sec 
licenses—concluded. 
distribution for Sale........-.++eseeees 2642 
penalty failing to account.... 2642 
must show on. demand..........+:++-- 2641 
money derived goes fish and game 
piling Gee moe donoeoaadtoedoucd wog oe 2643 
protection of fish: 
drainage of canal, pool, etc........... 2622 


notice of, and removal of fish 2622 
dam owners erect fishway..........-- 2623 
KeGpiultdue NED ALG wate aleltecr 2623 
classification of fish and waters...... 2630 
safety devices irrigation canals...... 2625 
ANTS, SCASOM val cy wo), sie «Le! oe ef onshore raters svelele = 2626 
OOKSaaANC! POLESm ye mike ete cher meaerenasp siete 2626 
CAC OS MATIC ee DIAGES weer stelsirs ctetaracels esate aneltelr 2626 
use of seines, spears, and hooks pro- 
TU DIGG er tok Gee cote route. aie haere 2630 
OXCODUIODS aot aici ere peel oars ei she ni se 2630 
fishing from horseback prohibited..... 2632 
by firelight prohibited........ 2632 
sseines prohibited certain districts.... 2631 
reservation of waters for propagation. 2640 
transporting, rules governing......... 2629 
VAOIBUELOIS: ve, wae ects skovstrea sCatenemertay ors, 2629 
trout saler prohibiteds; .. 6. eee he 2627 
indice Of ;CAECIE anise s cihe pers oiate 2627 
seizure and sale unlawful devices.... 2633 
OXPlOSIVES a Wie core aeatite = eevee 2633 
protection of game: 
deer, elk, mountain sheep, ete., un- 
VANE UL LO me I UTAG tars cere are ayensterssta 2634 


exception and permits........ 2634 


pursuit by dogs prohibited.... 2635 
grouse, quail, pheasants, etc., unlaw- 

filet ommnuT tac ascent Stee 263 

SXCEPCLONS 7 cate gcetarpe coererie a7. 2636 


destruction of nests prohibited 2636 


Sale-pronlolted | cc2 aanye eee aes 2636 
‘insectivorous birds, destruction pro- 

HIDICALS Ft cstoisceesre scugee hore 2637 

OXCEP UO e) cwiseracura deter 2637 

wild geese and ducks, hunting season 2638 

limitations and’ methods...... 2638 
unlawful for foreigner hunt wild ani- 

TNA] S: Hel ele staceo uctis aehele cet ante 2602 

ERCEPTION ane wine its wc cietera eee 2602 

DULCE MUNIN SYOUNCGS ute ore) sei ckene ers 2647 

LAME AN CEUALICS) 1) ei ce gauessiately ottearere are 2€47 

protection fish and game: 
NIawiule POSSESSION! Gi. amines meee een 2639 
shipment out of state, prohibited...... 2646 


CENCItyVepIUuNISHEd ef ache oscke eon 2639 
miscellaneous: 
private ponds, protection 2628 
permit to sell and ship, season 2628 
FISHHAWKS 


bounticssfor*destruction :of. i.5...--5.5 460-463 

FIXTURES 
WEDS ORM ARO Leta con Foie ofc el orerove esiausieie’ ows, avakise ioe med 8296 
attached to mining claims, tasation, 

FLAG 5864, 5935 
OigmUleE SMG CLMNG Giri s: tine) vw cw alalam ed sees 8485 
placing pictures, marks, Stes thereon, 

EMAL DY are cere an. sora cenie Mucanelinr suscenete sextet o/Pasid 8484 
GESE CRA LION ecm sege Mararrariec ss Ole, sara ciecaatuc eee 8484 
lawful use of picture of, etc............. 8486 

PAGO ACI c ka aug a tec tae arpa ae weal. chs 2664 

FLOATING DEBT—See Debt. 
at statehood, of counties, cities, etc., 

MUNIN es eens Bs%o, chs tea Raienal seeene 2665, 2666 
counties may fund....... wow ee 1410-1413, 2665 
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FLOWER, STATE 


designated . i Najaveeeue vs 2 Oustenereney GE ae hateaet emma Ord 
FLOWING WELLS 
experimental borings for............ 5675-5678 
MAT UTA SAS ye ce cies sor hots ouetetete evehee ta seals 4020-4027 
FLUME 
malicious injury to; penalty...2.-..-. 4. 8394 
lien on=—See slbicnst. «ricer 3722-3750 
easement for—See Hminent Domain, 
3460, 7330 
FOLIO 3 
Gel ssab ots arias Pak OAD Ooh Oxiadc Clic Oiho.7 oo sce 2082 
FOOD 
See Dairy and Food Products......1920-1995 
ol ha belsto Maree Ee Se mtcttn Hn Sy Gdn contort. 1526 
standard’ of pp Urityaremi-tsen-tenuel meena areretars 1924 
adulterating penaltyaen cee ene 1925-1968 
milk,=-@heese, Cura peers ctersetereene 1933 
disposing of tainted, penalty...... 1962, 1995 
wilfully poisoning, penalty............%. 8171 
inspection by. dairy commissioner. .1921-1995 
cities may provide for ....... 570x44 
counties may provide for...... 1400x16 
obtaining under false pretenses......... 8444 
for animals, exempt from execution.... 6926 
FOOT AND MOUTH DISEASE........ 2195 220 


FORCIBLE ENTRY AND DETAINER 
possession of tenant, possession of land- 
TOL Ges 5 ss Bexciotpctesie tae eho are -6458, 7216 
civil (procedure applicable... ..« eer 7327 
jurisdiction: 


districtwcourte. ceance ae. Con. art. 8, sec. 7 


CLEY? JEOULES Ie ciotcnsicieia 2 b,cssceseltcreicke oe eos 1762 
TMNUDI CVA UICOULta. vagy eteraiesen siete eee 1758 
JUSLTICG?S, “COUT. “nce ere eeTG 1782 
forcible entry: 
CONES oh aXex6 Ig Shien) The ines Hey iGo Or At croutisis oo 7313 
DMSdemeanory Fou. wad een eee 8231 
ema nly ver Wack russey et ae bees ee 7314 
forcible detalner: 
GENE Ca. yk Falesictam eetad eae eects eee 7314 
TMISMeEMEANION Ay saycimereelere rere Bana ccnn abi 8231 
COkssonteh GI Bi iminno seo caoDbonadueecdmc onto 7314 
unlawful detainer: 
defined ss... otis ackomtek eee a elt ctenca 7315 
notice, none required, when.......... F315 
tenancy from month to month, 
fifteen uGaysue ye coe eee 7315 
tenancy at will, five days.... 7315 
after default, three days...... 7315 
breach of covenant, three days 7315 
breach of covenant, five days. 7315 
NOW? SCRViCGR. v. uaatieee Gouodon ele 
service upon sub-tenant...... 7318 
tenancy of agricultural lands, effect of 
failures tomzive, noticseenaceeeceee 7316 
tenant’s remedy against sub-tenant.. 7317 
parties: 
who should be joined............ 6507, 7319 
non-joinder, effecta.. «se see ee 7319 
summons: ; 
change as to time to answer.......... 7320 — 
complaint filed one day after.......... 7320 
complaint: 
to contain; Swhatna.oeeciasee ere 7320 
and answer to be verified............ 7325 
time “to answernnee eee Ss Sielebsated 7320 
filed within one day after service of 
SUMMIONS) §. 9% Ah each eee eee roe ey 4!) 
trials: y 
by. jury unless) walvedeaesmenen ee i Sapo. SB! 
proof required of plaintiff............ 7322 


defense of quiet possession......... 0 1822 


Sec. 


ay sek ewe Nyy 2 eee eee 


FORCIBLE ENTRY AND DETAINER— _ Sec, 


concluded. 
trials—concluded. 
amendments without terms.......... 7323 
COULINUANCE LTOUNAS. ms. e eae ses aes 7323 
Judgments: 
POLMLESUUCUCION = saeeaie chile acre eiwees ee we 7324 
for forfeiture of leases. etic. ed. occ 7324 
damages! treble... shines « cacinslecde tel 7244, 7324 
Stay of fiver days Whence sae« neces 7324 
appeal cwithin’ ten, days; chas ca cs brece be 7326 
BPN DONG Stay once elses ak en 7326 
provisions applicable ......... 132 
no execution for five days.......0.5.8. 7324 
payment of rent and costs satisfies.. 7324 
FORECLOSURE 
of mortgage, but one’ action.........0.% 7230 
in county where property situ- 
SUE CLS seeaeyies retenererereia arefircesic suscholvce tess 6525 
real—See Mortgage ......... 7230-7287 
chattel—See Chattel Mortgage, 
471, 479-484 
when receiver appointed........ 6764 
of lien, mechanics’—See Lien...... 3740-3750 
innkeepers’, agisters’, etc....... 140 
common carriers’... .......3790-3793 
lessors’ . Say er ae are eee SHES, Ot. 
for abating nuisance of infected 
OLVEHATGS; CUCGiy. .) sacs ‘ich eg CoP 1899 
warehouseman ............6228-6233 
FOREIGN 
will, when valid here.............. 6324, 7886 
IhOWaNterpreteG (ici wyeas soe <n crs 6402 
documents, how certified to ........ 7091-7095 
IA Wee eVvViGenCe Ol. ccnp ees selects 7083-7085 


transcripts of records, how proved, 
7089, 7090, 7094, 7095 


TOA VA US its ed Bale faiare: aus, cules Moth oleae ovezors 7158-7160 
_heirs or devisee, property...:...... 7779-7785 
guardian’ and Ward Go. see. cw eens see 7843-7848 
acts punishable under foreign law pun- 

s eareH oli’an ai eeu ARG. AGt OWES EDO Dela 8521 
corporation—See Corporations ........ 945-947 
fraternal insurance societies, 

3283-3287 

banking corporations .......... 995, 
insurance companies .......1141-1186 
WATRESS) GCDOSIELON EL cree, isle erm sie ePrice a\e» 7163-7177 


state, actions barred there, barred here. 6420 

marriage, valid where solemnized, valid 
WISE eee beh oh XS SOO OR, CE CEO RRO Ere ceric ae 2969 

bills—See Negotiable Instruments... .4165-4222 


EIMpPlOVer Provected 5 ee. ays ones sre nner 3101 
FOREIGNER 
unlawful to hunt and kill wild animal or 
pbs ho ay eiholne aieie catia 2600 
(BSCS ON 5 Me idscc sac cea wee 2600 
to own or have firearms........ 2600 
WOSTIGL lay epniaceysekermnepersic te sieve 2600 
firearms seized and sold................ 2601 
proceeds fish and game fund.... 2601 
duties of officers to seize firearms...... 2602 
SOareh: and SCiZUME sos visas se 2602 
act not applicable to homesteader...... 2602 
FOREST 
fires, sheriff to extinguish.............. 1501 


setting, penalty . . ...838), 8468, 8469 


reserve fund: 


GHEEAKSOk ng Ma G. SHOUD GU OU CONUDO Gta DTROgIO 2669 
acceptance of moneys paid into...... 2668 
disposal of MONEY......--.seeeeeeeeeee 2668 
state treasurer, receive and hold 

.. 2670 


MONEY . « | eseeessevee ones 


GENERAL INDEX. 


Se ee TN ee ee 


1835 
FOREST—concluded. Sec. 
reserve fund—concluded. 
state treasurer report to board of ex- 
DMAMSTS Rireeeen mine tetare lee vosdn Wie lols avelefteateuras 2670 


board of examiners apportion money. 2670 


county commissioners apportion 
THONGS YS LRG in, eps aus es cena ae 2671 
FORFEITURE—See Fine. 
of county recorder for unlawfully filing 
DUEL E oct s, meen spina ve coochave) sie Whale tore (erent es aveenereee 1581 
of witnesses disobeying subpoena...... 7134 


of officer by conviction of crime, 
2589, 7906, 7961, 8237 


by absence, county officer...... 1465 
Clty. JuUaSe os saciesreicneeee 1704 
municipal judge ..... moe. seri 
JUSS serey cee Con. art. 8, seee27 


none, of property, for crime, 
Con. art. 1, sec:-18; 8537 


limitation of actions, one year........ 6470 
not worked by conveyance of greater es- 
taterthanverantors0 WidS waa. oie eee 4872 
for selling on execution without notice. 6930 
Didcer ole trial Mfotrecscasics cnc pe 6526 
of corporate franchise by non-user.... 868 
of franchise of trust corporation........ 4481 


of surplus money from sale of unclaimed 


freight nee. cack xssatb ols tershoredeans ie aCe TOR 3790 
of lands to state upon default of pay- 

NYROTI G22) vw chepetehacel oierny shsve'e ofcle tors rote eee eT 5603 
of unlawful devices for taking fish..... 2633 
of estray animals, to the state........ 51 
of proceeds from sale of estrays, etc., 

LOLCHEL COUNTY: neice tiles ieee reo 67 


of bail, district court, disposal, 
8863, 9267, 9269 


justice’s court, disposal..... 9454, 9464 
escheat—See Escheat. 
OfainSurances POWMCY:n¢ cscrab stersrae saves areata 1161 
of intoxicating liquors and implements 
mused forisalesthereof... cata econ eis 3358 
OLMOMICE Wer [8 vests w arden cterarsce sianeteieialls ween TE 2402 
FORGERY 
Cefined). 9 si LAicws tics wa one TENN RAO fo 8270 
of wills; conveyances, ete. .i....7%s..iee 8270 
of officers) records, "etch i. a: caine 8271 
of publichior corporate” Seals... ase 8272 
DENATEV GT spi cvcisvets ejeie v oky « eiatevatetaluseveterays Che TEM 8273 
sending, etc., forged telegrams, etc.... 8274 
having forged notes with intent to pass 8275 
‘or bank bills, evidence. .i.c-sctanverse ere 8°87 
proof of corporate existence............ 8°87 
expert testimony on ‘trial......4....00- 8°87 
indictment for, where the subject de- 
StROW.Cd! =e secera cecorsse owielngt hemes oe es 4 8847 
indictment, COUNTS! <8 ese 1 lei <-cucteiesedeverenetstene 8834 
CoOuUNterlLeitin gy, sa iiic-.tcsere <1 hetaievaw ropeonae 8277-8281 
of-accounts, etc., by officers of corpora- 
ELOISE Es evetedere-svetltterarstel'e soe eaweyerels, al Aoueys 8366-83871 


of records or official documents, 

7933, 7976, 7978, 8235 
OfSeeLracde: mMabkearnsacteieciar eras 8451, 8472, 8476 
offering forged instruments in evidence. 7991 


LORE LGCOLG] ae teia ts Wiece Hive tele talento 7978 
ot election, TeturNss. 6+). 6 a6 ase Posisintsd 2342 
WtLeMins LOrsed Olly; [6UCn sient seterel serene 8276 
eounts in indictment, etc:..........00. 8834 

FORM—See Forms. 

butsonesoL Civil ACtlow yy cee. cere nis) ereremto ale 6442 
of exception immaterial. ..°...-...0..5.. 6967 
of pleadings in justices’ courts........ 7447 
of pleadings, those prescribed.......... 6563 


‘Pete pera VR ge er MO Ra ha 
rere See ae wee wks De cI ie “rs By . aS 5 
we en . pin t 
1836 GENERAL INDEX. r a ee 
' >, See 
Ss pe ser 
T DOUGLA : : ~ Sec. — 
Bee 7 yea tacas over, ceded to U. S. ..... . 2507 
acknowledgment to conveyance.......-- j ; 
articles of corporations not for pecuniary | FORT DUCHESNE ag 
RL OLL Capem cee fey ara sve et araleroy isiaterd eichute tar tetarfer= 891 jurisdiction over, ceded to U. S......... 2507 
bill of sale of eStrayS......--+s+eeeeeeee 54 FOUNDRYMAN ; 
OTE rey oe aie, lah nvaye all ser clenaiale saat rasta ne eor 9255 | Ns) Mam orto memo coo or O06 . 3747 
bonds, board of education, certificate.... 4714 | FOUL BROOD 
COUNLY serohy eestor ct erase okies 1410 | in bees, must notify inspector of........ 
certificate, proof of execution of con- | FOXES 
OVATICO. whee oh tamale Mdlagiianlete marek ahs 4894 | destruction of, bounty....... adie evans 460-463 
commitment .. ....--se seen es 8743, 8755, 8760 | FRANCHISE ; : a 
GGAiS Varleeanins & seob anmaoocecbeuibenes cae 4881 | when lien attaches to......... ane Br 
Muitelaimniess sacomeraiae ekea enya 4882 | controlled by public utility commission, 
imornishments Wilt. ei aescis saci ee 6732 | (sub. 2, 3), 4818 
ANLETLOGALOLICS eke) wlesiratee let 5 6735 | actions for- usurpation Of-esseeeeree 7354-7371 
SIRCCCIIIC Ha i ce et sitar one i idea nee es ee nonel 883i. corporate, non-user, forfeiture......... c 
PIMEO MTC LOD) af pote ol eieke vrekaymseleke oes Bani vsal ete Orpen 8831 | for ferry, toll-road, etce., county may 
inquest jury, warrant for..........---.-- 3222 | BUANt ycpeceur dat al hee eee 1400x26-x29 
OTCLUCL Ss cata vabete steers) stat ie>) cjele! shone: ereumrane 3230 | over roads, etc., county may grant, 1400x25 
insane, warrant to arrest............--+- 5401 proceeding when member of county 
physician’s certificate ......... 5404 hoard interesteds pease eee Jel 380 
GOMMAITUNETTICTUC a jet cohen eens utterenecon sionals 5406 Citless may eer antertpeyerust eit 570x19, x32 
Puardian’s pbOnd. . erates eer: 5409 subject to eminent domain.............. 7332 
bond for release from hospital... 5413 of trust corporation forfeited........ 4481-4483 
OLACTH tO EClEAS Os kh eis tous cle seeies 5415 revocation of, to be published........... 4483 
OfsGISCHATEO trae siete sasteroeeintebe yee 5415 elective, crimes against........ pee 2900-2304 
judgment, abstract, justice’s court...... 7500 county clerk to keep record of grant.. 1386 
TALters CEStAIMENtALY cscs (weiiels alee hehe eicerene 7584 FRATERNAL INSURANCE 
of administration with will an- fraternal insurance companies......3275-3316 
ne 2 ae ne SAO CLCAc eG PRA TTLO ie See Insurance Companies. 
FAILS TL AGLOMN , etsicue wie, 010s felenernre a 
‘militia ey Soligededy eh cea 3349 eee 
See Statute of Frauds........... .. 5811-5825 
OELETY thee etheeees Py stems etanah cere clea ei eeaneee 3849 | ia 
: in stock subscriptions.......... ++.» 8365-8367 © 
MIAORES ASSL tie watere ts ake ese te reeeraclalarepor’s fale erehe aie 4883 3 ‘ : i 
Machatce taeMinte ee ee 4905 in organization of corporation, etc.8366, 8367 


erie tar patitionstete.; probate proced:- of officers, etc., of corporations....8365-8379 


a0 7858 | SENamhekepuaaulelsisien ery oO PabiUMCOOs anddo aca oad cd 8348 _ 
xi oes a DRESS Oba teInrOL foe assay 6 es Gereseatre ee oleh Sees -8348- al, 
Peduve-Gere eee ae 7860 . ae Sie: oe MP tages ocean ge 
to creditors, probate procedure... 7859 S Ee ne a 5821-5823, 8343, 3346 
Ofesale OfeStrays aston cess 53 Y y i, 3 4 
Poe lotet troapaacine ani naioe 63 removal of -propentyin: cso ete ae ae OOS 
ae ee Me RA eens 905 concealment of propertyasccss ce eleien -- 8007 
ee aGiee™ sald oe eee aes 6929 | to affect market price. visi eerae aoe ae 
aae rc in weights and measures..... shoveivis Ohactetens 6303 
‘subpoena, criminal CAS Ciriiie taboeens a hicterseains 9285 destruction of insured property........ 8360 
summons, district court.........+.. ese es 6527 falseclaim: for insurances.n anes eee 8361 
city court ©. ..... se sees eens ees 1714 false personations ss e.eae sees 8340-8342, $344 
qaunictpal Court .. wees sees eee 1769 action for relief, limitations........... . 6468 
justice’s court . ........s sesso 7436 J will Secured! byakatecn ye ee eee 6312 
Juvenile court settee FeNp CO dD ots 1818 What intent is sufficient........ eecaee 55 TOE 
criminal action against corpora- mortgage or sale by husband........... 8346 
ton. 6 sees eee eee eee eee 591, 9355 | must be specifically pleaded, note....... 6566 
tamation, statement to asSsessor......... 5879 attachment. .forich-— ros arate ; ... 6704 
ASSESSING WOO kewapeaerudiarcualeettroe nes 5909 in sale by executor or administrator.. 7707 
Oath, OfaSSesSor yee: Cease teae 5910 limitation! of action=... s ene -. 6461 
assessment book for mines...... 5932 of executors, etc., revocation.......... en (eX! 
MICUGOLS Oat une. sein te aiet 5982, 6004 when embezzlement—See Embezzlement. 
Sta veMien tara yu sorse cartier 6000, 6006 arrest of absconding debtors, 


certificate off/sale. nm, one seo oe 6021 (J. C. 7462-7467), 6630- 6664. 
complaint in action against de- winning at play by means of........ i 
fila CROAK Ue croreetts sev aiciienaye tareveeeicyaveerciete 6091 in disposal of mortgaged chattel........ 
WendleLeot sjury, Of ANGUESt w. 5a nts. oa 3230 in obtaining food, lodging, etc...... vs 
verification to fee statement............ 2567 | conspiracy to obtain money by.......... 0 
Steplead Inga. raw San haces a 6593 | obtaining money, etc., by........... 8342-8350 
_ warrant for jury of inquest........ 3222, 3223 Creditibyaeeeenece ste Riolehay REE 8345 eae 
LOTRITICATL OM Gee ae. Wee: 5401 | issuing check without funds..... Asean So 4am 
Beach emer ct mat ada ae 66 8 9374) | “in vadvertisin gerucinas eeeeeeeneetere . -8351-8353 
BSTC hie Pore Se oS bo 8865, 9046 | coal, sale of, under false name eres 8354, 8355 
ra braty deed ee eek eee es 4881 | false pretense, evidence...... BOERS GRD ES . 8991 
Writ wolfe ha Deasia CORDUSt seem Lanier 2678 | in weighing coal at mine, penalty for.. 3933 
in assignment vitiates same............ ‘ 
FORNICATION in land registration vitiates it... 4992, 499 
PUMIShMenty.\. s.\a.1> 5 e4 eee eee em eee 8090 | See Land Regiotau ore. 07-50 
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UD—concluded. See. 
at elections—See Elections......... 2335-2355 


at election, a basis for contest.......... 2410 
FREEHOLD—See Real Property. 
FREIGHT 

unclaimed, storage and sale of...... 3789-3793 


rates, legislature shall fix.Con. art. 12, sec. 15 
discrimination . ..Con. art. 12, sec. 15 
public utility commission. ...4775-4853 

overcharged by railroad officer, penalty. 8327 


ears enClid Cow Nat ac coche eee 8203 
placing in rear of passenger.... 8203 
stealing ride, penaltys..d.0. esas 8266 
- employe assisting. . 8267 
FRUIT 3 
jelly, jam, etc., imitation of, labeled.... 1929 
sale in closed packages to be branded, ~ 
: 8458-8461 
trees, inspection, act relating to—See 
Crop Pest Commission. .1888-1911 
remedy for injury, 
7242, 8389, 8390, 8406 
FUGITIVES FROM JUSTICE 
governor may offer reward........ 5682, 9393 
delivery upon requisition..:....2......6 9394 
arrest, warrant, commitment....... 9395, 9396 
commitment of accused, time........... 9397 
pail, aceused admitted” to::.....ccode.. 9398 
accused discharged, when............... 9401 
magistrate’s return to district court.... 9402 
counsel, twenty-four hours to procure... 9403 
Genial iOl, DeUALEY «1, 2 a. .0) Novem o eleyaic 9404 
governor may demand return of........ 9405 
: appoint agent to receive........ 9405 
no reward to public officer, exception, 
9406, 9407 
=e violation a misdemeanor. ia..05..0..56050% 9407 
mnotice: to district attorney... mora. ss os cin 9399 
district attorney to give notice of cap- _ 
eRe, Sood ph haah cclhsue,co to EO pOOOe noose 9400 
FUNDS PUBLIC 
to draw interest...... RL ote ersae atch Tors © Gvata re oho 4500 
for maintenance of state educational 
ras CULL OIS lucie ialete cus eravele 9S. oop gine 5214-5221 
FUNERAL EXPENSES 
of deceased paid before other claims.... 7666 
executor may pay before qualifying.... 6400 
GECCASEO -SOlGIETS ical cueiore one ers okt ve tHe 1437-1439 
FURNITURE 
EXemM pte frOMOKCCULOTE wae on ceo enietainie #4 6925 
icomaitionall SalesmOte. acc. vais + oe as 487 
FURNISHED ROOMS 
WeMmoOLmcCCO Cl Olciaaiactistteiut inci. > aes. 3772 
FUTURE 
GREE bOE% SR aoe Crcctae tO Cean, meee NCR RR Re Roa 5848 
GAMBLING 
duties of officers in regard to........ 8162-8167 
defined, prohibited, penalty............. 8162 


devices, etc., to be seized and destroyed 8162 


duty sof “officers to, SCiZGs .6 F..6 sense. one 'e 8162 
personr playing -eailtys, care. ote esis «oan 8163 
permitting in house owned or rented.. 8163 
privilege of witness as to testimony... 8166 
winning at, by fraudulent means........ 8164 
WAETOSS CONCECIN DUN. sie nia erittanetereceselals 8165 
houses, cities may suppress .......... 570x41 
defense, answer setting up, note........ 6619 
pool selling and book making......... 8161 
GAME 
protect fish and, county may........ 1400x14 


* 


: See Fish and Game. 


GARFIELD COUNTY 
HOUNTANLESw eiveghetre ccs Ae Gas cial wee 1301 


in sixth judicial district..Con. art. 8, sec. 16. 


legislative members........ Con. art. 9, sec. 4 
Panguitch, county seat. 
GARNISHMENT 


PLOCCUUREY awh Aestie ee ee eee 6730-6753 
ONSAUCACIMICNI Laem ey at eeteherse ste eee 6718-€716 
WLU, Ol, sINay LSS. Whe OnE erseie 6730 
salaries of public officers subject to..... 6754 
howattached* \ was cacceetentes cate 6755 


property exempt from—See Exemptions,- 


6925-6927 
provisions applicable to justice’s court.. 7471 
garnishee may be ordered to appear.... 6731 
writ, issued ‘by officer, form... 200... 00 6732" 
NAMES sinserte GaN ance clas cierrse 6733: 
SCLViCeereburn., Alias, sess s cee 6733 
jurisdiction acquired; how: ..\.<.....+-+80 6734 — 
answer in writing under oath, fee..... we OD. 
interrogatories; LON a <9 sressetes sets eases 6735 
property to be delivered to officer....... 6736 
garnishee, judgment on answer......... 6736. 
may pay, etc., release........... 6737 
judgment by default............. 6738 
ADSWeP. OL TED Yiceiecsenengeronieee 6739, 6740: 
trial, sudsiment, iCOStsS. vim 6740 
third person, interpleaded....... 6741 
may deduct sum due him....... 6742 
not liable on negotiable instru- 
TNEMVEAIOL, CUS che seterce eter onto taetene 6743: 
judgment paid releases.......... 6744 
discharge not bar to action by 
LOT CH GA Mt. seeecee pote ate even ale seeeh tees 6745 
judgment, debt not due......... 6746 
property pledged, tender, proceedings, 
6747-6750 
contempt, garnishee liable.............. 6750 
Gosts, witness fee. sae. wee ee 6750, 6751 
after judgment, procedure..........-..-+- 6752 
proceedings to be liberally construed.... 6752 
new trials and appeals..........++.++se+ 6753 
GAS 
in cities, franchise, etc............. 570x13-x20° 
misdemeanor to interfere with mains, 
Cilcyn al pen cones ore Codon nemoanre oc 8408: 
TACO. Ok pure eerie tater aln yar teh sls, oka lacagefe ganar 8300: 
natural—See Natural Gas.........-. 4020-4027 
pipe line, right of way for......... 4024, 7330 
connections, paving .. .....+.-.. eateexatenes 689 
GATES 
liability, for Opening. ......-. +s see eeeeeee 114 
city council may require of railway, 
570x385, 574 
railroads provide, for private crossings 1254 
GEESE 
wild, unlawful to shoot, except.......... 2638. 
GENDER 


masculine includes feminine and neuter, 5848 
GENERAL FUND 


‘ekevalapheleels Sh SAA ecco OO HOR uote Ooo 5726 
GIANT POWDER 

See Explosives . . ..-..--seseeeeeaes 8190-8196 
GiFTS 

SS CUMVV AL Sircpra ter elete sensi ehaieinie (halal nets usaaysgs 6311-6403 

HOCESTATC pLOAGS: cisyele ne ae) cieiejein * + clovs)elpreyensters 2859 

for county hospitals......-...eeesee sence 2787 

for crop pest commission............+++- 1895 
GIRLS—See Children. 

when subjects for industrial school.... 5377 

attain majority at eighteen, or by mar- 

NAA Creer hate area cele la Bie asus WAR PerelO Lee 3955, 7814 
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GOATS—See Animals. Sec.. 
GOLD 
articles, falsely stamped, penalty........ 8497 
GOLD DUST 
returned as money on execution...... 6920 
RATCCTI VOLS co vor crs clorelaiscoie erotetctenss ofete a otetaks ove 8286 
REND 3 b0G 3 Gaemoor omen oo 8279, 8280, 8349, 8350 
GOODS 
personal property includes.............. 5848 
retaken from custody of officer.......... 7965 
HPeSTIBLOLUS TONAL Cima) relic ioiisteieieueleil ren tee 6227-6235 
exempt—See Exemptions .............. 6925 
- sale of merchandise in bulk......... 5103-5107 
jOUKAEY TOOL MER Bpoangonand poubOSOndGee 1620-1965 
See Merchandise. 
GOPHERS 
bounties for destruction of........ 435, 460-463 
county board provide for destruction, 
1400x12 
GOVERNMENT LANDS 
rights of persons improving............. 4867 
federal jurisdiction over............ 2505-2507 
right of way for canal, note............ 3466 
Sees Simi Geel alg seadbuoonenadouc 5571-5681 
innbaubay-w IG AP Ae aoe ee OOoe> aoa MOOD 3890-3904 
GOVERNOR 


powers, duties, etc., see Index to Consti- 
tution, p. 95, this volume. 


acting governor, powers oOf............. 5688 
apply for congressional appropriations 

for agricultural college........ 5279 
SUTVEVaOl LAN Sin matereiisttetert teken seta 5621 

appoint board of accountancy.......... 1 
agricultural college trus- 

XE aMonsonedaas 5204, 5232 
architectures opm sss isisie 275 
barber’s examiners .... 361 
blind weadulteacerer cee cr 425 
COTTE CHO eeeccoiactroros ote 5446 
CLOD BVCSEscmeariciter ter ays 1888 
dairy and food bureau. 1917 
dental examiners....... 2015 
eduication imeem mercies 4505 
equalizationima -ssw teres c= 5983 
health jo aeags. e ele cores 2705 
industrial commission .. 3061 
labore..cyPectmen dee ae. 8634 
land commissioners . ... 5571 
lives StLOCK yeas cnr 170 
medical examiners...... 4420 
nurse’s examiners ...... 4285 
OPLOMe tie Apicinee ees 4317 
park commissioners . ... 4341 
pharmacys sesso 4409 
public utility commis- 

SIONETS, see ease en 4775 
publicity and develop- 

MLE MG 2 hierar evaiere 4501-4503 
text book commission.. 4555 
Utah art institute...... 5301 
university regents, mem- 

IDeLSUOE NY wise. cae 5204, 5523 
veterinary medical ex- 

AINMINOUS aden tracer 6185 

governing boards of state insti- 

CULE LON Sey ren Waaaeictaksrs layciehe ete. scceeres 5204 
COALPMINeHINSDECLON tae meri craks 3910 
commissioner of deeds.......... 4258 
county commissioners, when.... 1373 
dairy and food commissioner.... 1920 
commissioners to promote uni- 

formity of legislation........ 6180 
fish and game commissioner.... 2615 


GOVERNOR—continued. Sec. 
appoint officers to fill vacancies.....2105, 5682 


baKonieh pK}s| (OVINMO — A kingocnocncaroo$ 4250 
State Chemisty wctctetatsrtatsterle iter 5751 
commissioner immigration, labor 
GN 'Statis ties mace er ete 3025 
engineer... oct ete eres 3400 
LeolOgi Stic... Vpagrcaitis poe eee 5778 
special counsel to prosecute cor- 
Lupt practicess weer 2397, 2400 
approve insurance commissioner’s bond 1126 
SOA] 60s ds caret e esis erem wend 


application to enjoin re- 
INSUTANCCo8 2 are al eer aterarelcae 


condemnation of live stock...... 192 
withdrawal of water from ap- 

k INR eEMHOIN 6 Gocnasweces 3555, 3573 
appointment of deputy and clerk 

for :coal@inspector aaa eres 3910 

sale fish frysandmeresanacre acer 2648 


appointment deputy and advis- 
ory board for fish and game 


commissioner) fe, piece scien 2618 
land commissioners’ bonds...... 5572 
state superintendent schools 
| 6X8) 06 IRCRER ceo: Ota Dueere.c 0 4517 
attorney general, direct appearance for 
PLENK SR bn Cuan ODO OOS OS IC UOOr kite” 
employ counsel to assist........ 5682 


direct to assist county attorney. 5682 
require to investigate corpora- 


TIONS EF .tc sryateronersartete stct Te eens 5682 

budget, biennial, submit to legislature... 5691 

campaign expenses, limitations on...... 5778 
coal mine inspector, qualifications pre- 

sented to Sond sonbodac sats 3912 

approve appointment, deputy.... 3910 

clerk keane banedocecc$ SEG) 

commission, what officers.............- 5687 

constitutional provisions concerning, 

Conant 

corporations, direct investigation of.... 5682 

publish list defaulting .......... 1274 

reinstate defaulting7a.. 2... 1275 

corrupt practices, investigate........... 2397 
county, issue proclamation defining boun- 

daries new andsolae. sins.) ie ete 1352 

death sentence, suspend...... ee) oh reloie a eer emo 


direct legislation election, proclamation 2309 
votes canvassed in presence of.. 2309 
district judge, direct one to sit for an- 


OUNER es Se, cleans ecenazesunsrsse acon tee eee 1676 
election at general election.............. 2101 
tie vote for, how decided........ 2107 
execute conveyances of jurisdiction to 
Te WIG. 5 a cveteiorate togete con che her ererereetette 2506 


fugitive from justice, deliver. .5682, 9394, 9403 
demand from other executive.. 9405 


appoint agent to receive ....... 9405 

intoxicating liquor, prohibition act, du- 
tles in dere entre oie encroriete 3344, 3346, 3376 

irrigation districts propose organization, 
WHEN LG. es suet eromeen rere te Qaaternnene 3501 
member of boards, discharge duties as.. 5682 
of, board tefladultplindis sce 425 
ALMOLY ne cade ter ee 3881 


corrections=:, esc eee 
CXAMINETS =. cae ceteris roo 
hospital commissioners . 5434 
library<<) canes vehi ormee eo Goo 
mental hospital ........ 5385 
juvenile court commis- 


SION «.7 “Rigpnes a be shoe eed _ 


ay 
‘ 
t 


eR ee ee ee 


, * —_ 


GOVERNOR—concluded. Sec. 
member of board of park commissioners 4341 
road commission ....... 2850 

militia, commander in chief of.......... 8828 


duty— See; Miulitians «sees. 12828, 8874 
Officers; Supervise. 5 ifsc. erce ee nae 5682 
require performance of duties... 5682 

may remove and fill vacancy, 
WANGTIG vali ce erotehert care chee okies 5684 


may appoint to fill vacancy.2105, 5682 
may remove members industrial 
CONMIDS WO Wa ais a else enctete-a’eleva) eve 3062 
official organ of communication......... 5682 
patents, issue for state lands..5599, 5645, 5682 
proclamation; Nolidayw <.2.e.s.4 ce 2860, 2861 
defining boundaries, new and old 


COONEY Samte, rallein «ties (es Dive eithacle nels 1352 
CLSCUIO Mey eon cartoon 2108, 2104, 5682 
direct legislation ........ 2309 
Change, of. class of city. «..s0.. 526 
MECOLA NOL EXPENSES} lOEG I ois. devs e323 sve 5686 
of rewards offered <% sc. ...ccsss 5686 
OLFAPVOUMUCMENTSIE Mose scteraic%e'e-e a sie 5686 
reports, may require of officers, etc..... 5682 
transmit for publication......... 5682 
of insurance commissioner...... 1130 
state road commission...<...... 2852 
A. C. board about farm and 
home demonstrators. ........ 5295 
industrial commission ......... 3121 
rewards, offer for convicts, etec..... 5682, 9393 
salary after first Monday in Jan., 1909.. 5070 
seal, may permit use of, when.......... 5801 
senate, transmit appointments to........ 5683 
state treasurer, verify and publish report 5731 
SUSPENGIW NEN sucicuntesionies «velar 5733 
appoint substitute: <2... os... 5734 
suspend, death «SentenGe .% o.5.5 ccc s.e!etets2 ssa 9174 
GRACE 
day SaOLe WOU raAldOW COs. ccc aee ste: os 0 elses 4120 
GRADE 
of streets, damages, liability of city.... 700 
GRAIN 
exemption from execution.......... 6925, 6926 
PURI S BS LACIS Oly oiere o/s seis las cht law eb elevtis aie 8389 
TILLY ECO MOTO WANE, alatatate crar-oNalevd wre «iovare: «(a ae 8391 
GRAND COUNTY 
(SOLANGE EELS PRO TAS GIA Cte ode ORC Rao e 13802 
in seventh judicial district.Con. art. 8, sec. 16 
legislative members........ Con. art. 9, sec. 4 


~ Moab, county seat. 


GRAND JURY 
seven men, summoned when, 
Cony art. see: 13 


CREDIAICALIONS teem operrsiaarrattits eisiesele » ehorehe ze 3597 
SOUTOMATVC OMMPOLCING wamlolice ialouescerisie's/@) ciois is sole felous 3598 
SU ENONEOSRICIUN Pare em al cole sveaneaprey ele nisnniels iene laa, 6.00 3599 


LSE PROD OGG GAL Vetere alent arcie\sia(eliata ale arns he 2543 
drawn on order of district judge, 
Con. art. 1, sec. 13; 8786 


SS ASEW BSB Dac OO DcoN De terees OrteD 3593, 8787 
NSE, CHOW! MACS. UD ec. ee be se eeiete nots 3606-3614 
drawn and summoned how.......... 3610-3620 
GXCUSCOMTON CAUSA. lores cates nielerelnie’® 3600, 3618 
Cl@AbIae hes a Gononomeoe BE ama GoD von on 8787, 8820 
FSCSo ATO! MILCALC ere «ioctl ae eleltiess «12 , 2542-2544 
certificates, payment, etc...2547, 2548 
challenge, who may take..........--+6.. 8788 
CORTE! ave ibal Ayaahw hares” Ges, Ooea mOreCeeeS 8791 

COn DANCE TOUNG Suva cciiitatd acters 8789 

Ss Pirallo wed) cthectie ic ccc + 8793 
LOMO LOUIS siprsneaiste «viel aisles 8790 
allowed, effect .....8794, 8796 


ae 
Sree bei Pon) - 
Mo le FR ee 


GENERAL INDEX. " 
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GRAND JURY—concluded. Sec. 
challenge, juror taking part after...8010, 8795 
objections must be taken by challenge. 8796 


madevaiterv indictment os «casas 8879 
court: tov appoint. foreman. ses a. .0eeece 8797 
OSL OL LONE mative ements eae cere Aone 8798. 

OL LTANA LjULOVShNem ese aceite 8799 
Vo perchargzed shy courts. wasae cen eens . 8800 
must: retire’ for! business wesc ae ene tet 8801 
clerk appointed s a lamas. tastier oes 8801 
how: ;dischaTreed. S45, skvene tacec see eine 8801 
INGUITEsInto. OMeNSeS- = oy.n te eerie 8806. 

Intoy JallS Clie actives eee nee 8812 

into officers’ accounts, etc....... 8812 
foreman may administer oaths.......... 8807 
indictments; Ste: uepresenitenises a aeee ~ 8806 
accusation for removal of officer........ 8626 
evidence receivable by.............. 8808, 8809 

tO.warrant indictment ccs sles 8810 
grand juror to give personal information 8811 
LES ACCESS: CO PLISONS fo sieisserisvs cr isete eherhere 8813 
Way sask advices cc fee oka or Mo oma 8814 
who may appear before............ 5761, 8814 
SECTS Poly (tO Den Kepitc nin sseretetleredeleneens 8815 

may be disclosed, when........ 8815 


disclosing, penalty .. .8011, 8012, 8854 
five jurors must concur, 
Con. art. 1, sec. 13; 8820 


indictment indorsed and signed........ 8820 
names of witnesses inserted.... 8822 
See Indictment. 

if) indictment mot founds. .6 .cscnatr eee 8821 

not to be questioned for conduct........ 8816 


resubmission of charge. .8821, 8881, 8893, 8998 


to investigate charges against corpora- 
ELON Ste et tek cote eke meee tereees 9359, 9360 


district attorney to attend....5761, 5763, 8814 
GRAND LARCENY 


ak arasaverel tegen Bmore pio ato oreo co oh Io Goo 8289 

DOTAILY aie eicreieenctalsvo a sieioresel ore ersior eo otedeteesesieee 8291 

SeewATGOMy ci chitin att are sucneropnietatols wcepepe 8285-8303 
GRANTS 

Siren, Sunde BOER GooroonoducoucuUe.co 5571-5681 
GRASSHOPPERS . 

pounties for destruction of............ 450-458 


GREAT SEAL 
of the state, with secretary of state 5694, 5695 


GREY WOLVES 


bounty for destruction of..........++++4- 435 
GROUND SQUIRRELS 
bounty for destruction Of.......+..+++-- . 4385 
GROUSE 
unlawful to kill, except.......-+..seseeee 2636 
OLLer “LOT Sal Oilelsiate oreisie: Caust-! aheneletys 2636 
GUARANTY ; 
to answer for another, in writing...... 5817 
an original obligation, when.... 5819 
See Negotiable Instruments........ 4030-4235 
indorsers. and sureties, note.\.....6..0.. 4097 
associations, formation, powers, etc..1200-1216 
GUARANTY FUND CERTIFICATE...... 1176 


GUARDIAN AND WARD 
See Probate Practice, sub-head “guard- 


Semel ayael \yihnel emp aB OO ODOC 7798-7848 
guardian may petition for land registra- 
TBhotal Potty. Witars Otc GOS OO RO ene oO O00 rid. 4937 
GUARDS 
of jails suffering prisoners to escape, 
7968, 7969 
Seer State PTisOM, 1. cache insane 5445-5507 
GULLS 
Lom asov el ext On ei llcas, wouer paestatstcen imterebeye conecays 2637 
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FS ’ — z I~ = 
GUNPOWDER See. _ HATS : , 
storing, county regulations..........-. 1400x20 in theaters, etc., wearing of high, a mis- 
making, keeping, etc., in cities, etc., demeanor..... Porno noo satio.co : 
ENEIEYT Peete aes va Sia oon iewes 8190-8196 | HAWK—See Peddlers. 
city may regulate storage...........+.. 570x59 unlawful to kill certain....:..+.5..-..+- 
GYMNASIUM HEADGATES 
inecitiess of the third classe cee armienl= 3719 in canal, construction and maintenance. 
HABEAS CORPUS sereens to protect MSI g. ace ae yenlere 
not to be suspended........ Gon. art. 1, sec. 5 HEALTH 
jurisdiction, supreme court, state board: 
Con, art. 8, sec. 4; 1643 | how constituted and appointed........ 2705 ame 
district court, terms, how, arranged recive cst latent 2706 
ConMart 8 sees 502660 | duties, health, quarantine epidemic 
CALA EMeE be CHAMUDOLS s etelein:ctoteralets sicko oyetalsicetr 1679 | disease, Cte® ccc coset ake eee 7 2107 
hail generally . . . ...----+2--+-00:- 9243-9259 | TEPOLtS. oak sn ee eee 2 2108) 
petition for writ, contents.............. 2672 | recommendations to legislature....... 2709 <% 
ViOLIEIGALLOM Hop akrotmie ys) stays chalet sso) eter sh aerate 2673 | secretary, meetings, quorum.......... 2709 
writ must be awarded, unless.......... 2674 | officers, compensation .. ...........04 2710 
granted by whom..............+- 2675 secretary, salary, qualifications....... 2711 
Were mISCE VGC aici arers eke tele slayeteyerererere 2675 | apartments, sationery, etc.............% 2712 
COmW NOT SPEtULMA ble vie cm spe srersrehetone 2676 | county clerk to report marriages, 
application to most convenient births, and deaths to.......... pocueteioe 2713 
COMLEY es othe a one er 2677 make laws regarding sanitation and 
(HO) Se TeG) Gee GOGO OOOO mI So iG 2678 | disinfection eie-mantis eee 2714 
CO WOME GITE CLEC rere cates ste heroes atmos 2679 | a sanitary code, toe public 
disallowed, reasons in writing..... 2680 | buildings, etc... .... 2715 
issued without application, when.. 2681 to whom applicable.... 2716 
Py WOM) SOLVE Cierra icsieister cir susle ctetene 2682 carry into effect..... +. 2716 
Service On ANY Gays... ccisweee wees 1794 | violations of statutes, etc., penalties. 2717 
OWE SOLVE lit. catetendne, ccnvetepauates 2683, 2686 | ~~provide against bringing in contagion, — 
warrant in lieu of, when.......... 2694 2744, 2745 
may be served on any party hav- co-operate with national and _ other 
ine eplain tittis teeter ke 2684 hoards, a.. esoe eae Sale ee 2745 
costs, advancement not necessary...... 2576 || prescribe rules for testing sight, hear- 
defects of form disregarded............ 2686 INS Cte. SCHOO) Childrens ts aerate 4537 
defendant arrested, when............... 2685 order abatement of nuisance......... 2737 
power of officer, etc., serving writ...... 2686 | Wile Statistics Nats wanted aera tere 5039 
arswer OL efendant aii. cerec acs’ cure mace tee 2687 custodian official register, ete., of 
judge refusing to award, penalty....... 2688 trainéd “nuxsesp sc. seme ee ee 4289 
until judgment court may commit peti- secretary, state registrar of births and 
GhGVes ae MERE Aa eer Bice ncie ate Oca cee 2689 d6athsucs to. ye eee .. 5040 
plaintiff may waive presence............ 2690 clerical assistance, etc......... 5040 
muUustebe, discharged, Whenee. over. ccs 2690 furnish=blanksetoneee eee 5055 
after notice, hearing summary.......... 2691 | health commissioner ...... Be orf. 
informality in commitment for criminal duties, expenses ............. 2711. 
OMense; sPLOCCCMINE Swe ele aeteristeea eer ae 2692 | a member school house con- 
person discharged not again imprisoned, struction commission ....... 4527. 
EXICEDE oe ame arcs eras achitarecesio saute Selene ten 2693 local boardse Be 
warrant in lieu of writ, when...... 2694, 2695 | 
refusal to deliver copy of process, pen- | in cities, how constituted...... 570x66, 2720 z 
SLT y gle ae Re TAT a eR eee 2696 | health officer... -..-....+... 2720 
Wiolations:= penalties ss fs..c.-- scence 2697 | duties generally .. ............... ene 22S 
costs taxed as court may direct........ 2698 | order removal of privy, cesspool, etc... 2738 
to release fugitive from justice........ 9403 | pigpen, location .......... wride ves 2739, 2740 
HABITUAL CRIMINAL enforce regulations to suppress conta- 
GCemniclon, puUnIshhnient ew =) oie sen emer 7907 Slous» diseases 5. eet cone STARS 
TORU ROUC) ated, (5 RRR oie CEG oe Geo ai Bares era eee 4334 duties as to health in schools...... ress 2755 % 
HABITUAL DRUNKARD in counties, creation, eters. .2. 1400x419. x39 
See ot aroinds ake ee 2995 | in Towns, DOW ED Ay taparrennstetcr: stapsis, sie 
toe Mee | supervise sanitary conditions......... 
BABITATION | abate nuisances, etc...... ate ek sks Ctee EC 
homicide in defense of, justifiable...... 8032 | report to state board.......... Siete 
HACKMAN sanitary rules, cities, counties, etc..... 
cities may regulate business.......... 570x388 | registration of births and deaths. .5039- 5060 
HALF BLOOD burial permits. mma. igre SOc wagetioe 004 3ee 
kindred of, inherit how ..............:. 6420 | quarantine powers .......+. 2725, 2735-2765 
HANDWRITING | convention called by state board... 

“Sy sat Ra natin en ieee a aa 7110, 7111. | members Hip O0 lao) sce ee 
HANGING | capes 
or shooting, (death? pénaltyeaara. nauk oe 9182 regulations: re : 

HATCHERY quarantine, see sub- head contagious, 
State fish... ..- x vc vvelska tice encsiera eormevee a eiometers eee 2645 diseases.”’ : 
ISAK Ey ye GD ONO GavdudopnpausuAon Cane of employer to protect cane yes. 

; i : me = 
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EALTH—continued. Sec. 
regulations—concluded. 
RLUISANCe’ deMMEGs. mnscec decniicek «case. 2735 
garbage, waste, dead animals, etc..... 2736 
Drivy, Vault, cesspool, ete ..2..s..ss 2738 
who determines nuisance.............. 2737 


pigpens or piggeries, location of.2739, 2740 
pigs, feeding on dead animals or offal, 
2741, 2742 
order for abatement of nuisance...... 2737 
who may make and enforce, 
2724, 2725, 2748, 2749, 2757 


sanitation of public buildings...... 2714-2717 
conveying person quarantined, misde- 
BULGED OI ie volte needa tex era STA eaten eae 2750 


contagious diseases: 


regulations concerning. ... ....... 2743, 2757 

bringing into the state............ 2744, 2745 

Searlet fever, diphtheria, whooping 
cough, smallpox, and typhoid re- 


TOOT SUSY Le BSG Aidan san heal are ee ee 2726, 2746 
typhoid cases, disinfection........ 2761, 2762 
tuberculosis to be reported............ 2764 

Dena) ya. oe wk erate one caer 2764 

TUlES) Os DUCVEN tas cob. etter eels 2764 
LOS Me tay steers ins ais Rene UNE ae Sot 150-156 
PVG GOT NOD Let tours: cs os seats Beste ee 150-156 
secretary of local board to stop infect- 

Coe Dersonsyim transit. Gan. fic o:c ors ane 2745 
clothing of doctors, etc., disinfected.. 2727 
SX POSIIS PUBLIC. tOes cele ce ae cree nae 2749-2754 
vaccination not compulsory........... 2763 
sale of infected clothing..............% 2749 
failure to disinfect house............. 2751 

CONVEYANCE) sic er. is-ane 2750 

location “of. pesthouSe .....8.0secese es 2765 

quarantine, report contagion.......... 2746 

POPUMIALIONS 5 ocecoase ioe ee <i 2748-2751 

localspoardeGeclare waa ceca: os 2725 

state board, supervision...... 2707 

LANES Oe COMMDI Vineness ere re -e 2757 

TERN Se OLE We Were Ne yone tacos ones elec lesen 2747 

violation; penaltye. @ 5.7)... 2747 

venereal diseases: . 

physicians and superintendent hospi- 

CASE O LOVOL Uric ven als eet woh see a)st teehee 2752 
board of health enact rules to prevent 

SPVCAG Senge me neers esis le Gal reeuene aus 2752 
BL OLATIONS MDCT OU Vacmam srs arate isla aciete)=oiiers 2753 

Inflammation of eyes: 
physicians and midwives to report.... 2754 
CHCACIVON CMe mtecem  oiatu sae cee es .. 2754 
WAG ALL OTE DOM GY cite since areheielsrentee saceafer oes 2754 
schools: 
ROGAHMDOALG Spe GULLS sacteras steers aus oiarsiel stenale) 6 2755 
enforce regulations ........... 2756 
vaccination not compulsory.......... 2763 
penalties: 


must report contagious diseases, 
2726, 2746, 2764 


persons exposed forbidden to mingle. 2727 
knowingly introducing contagious dis- 


GAS O6 6 oe gio 2 opus ene Gu utOOUE ope See 2028 
infected clothing, etc., sale........... 2749 
for violating laws of sanitation and 

hitch baviderene erah cS edeieoreorn cd Urabe hero cies 2717 
for violations of health and quarantine. 

supervision, state board..... sre caer atone 2707 
regulations . . . ....seee eee e eee eeeeees 2167 


venereal diseases, failure to report... 2753 


inflamed eyes of a pice failure to re- 
Roto cane Mie emiy teh MeO 
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HEALTH—concluded. Sec. 
penalties—concluded, 

tuberculosis, failure to report.......... 2764 


pesthouse, locating on stream or ditch 2765 
HEIRS 


conveyance from, valid unless’. will 


ORO VEC Wile Mk vac yl viaeocs Meee ues estate, 6391 
word “heirs’’ not necessary in convey- 
PING OPE Sea taketh cle, visi Seeds ae ceiver aut trees ae oe 4870 


receiving advancements, 
6343, 6381, 6421-6425, 7766 


SOG SUCCESSION ry Maite Wars atee «seen ae 6404-6430 
SHON Se Ay aD eke ae eee 6427 
when entitled to Possession of estate, 
7718, 7761 
may bring action to vacate sale, when, 
6460, 6461 
may petition for share, bond...... TIS 8 a KOO, 


how liable for devisor’s debts, 


6385, 6392, 6408, 7758 


may contest all probate proceedings.... 7869 
SOC SW LES Seton stele nrapdeay ale avelelessivheraieiahe 6311-6403 
non-resident must claim within two 
VOATS eure tine seetlire eeetopece favs, sce ete nts renee oe 7787 
may sue for death of adult, when...... 6505 
HERDERS—See Animals. 
HeEnSse to protect Boa. ihe oat yess opens 3771 
HIDES 
removal from carcass, penalty.......... 92 
TOCA LOL PINS DE CLION « creiste lo chaveye ouetere saictanats 191 
unlawful to buy or sell untagged....... 191 
cShenitte co sNSpPeCECANGMta cir citccie.s preg. 191 
HIEROGLYPHICS 
SLacing, a MISHEMeAN OPW 9 so sis ooeants we chee 8505 
HIGH SCHOOLS 
SOerMUDIIG SCMOOIS acta areas wlelenre sie oiere 4505-4765 
in county districts of first class....4597-4617 
PAG CAPLOS eran tereics sere aceon ee ee 4681 
HIGHWAYS 
ASTIVEUL Dee iy kt eh rciee oiattes pate sous Sages 2800, 5848 
eounty controls, ete........... 1400x24-1400x28 
when deemed dedicated................ 2801 
COntINUes Until: abandoned ...c .suisvapcleostete 2802 
AbDANGONnIMEN te 11V.eN VieALS or c.c ceuceiele seks 2802 
width of public, sixty-six feet........... 2803 
of private, twenty feet.......... 2803 
of bridges, etc., excepted........ 2803 
forfeiture of franchise, toll-bridge, etc., 
DEGOMIECR DUD ILC, ai aaieteel eter stale, estedarye weeteroes 2804 
iets hough ee oad axevorolliiic: UAE Oe Raine seo Ways iis oc o% ow “8384 
NM TVATCS YS ee <o<ccausr eleven ciareL-usne ct (heh ait suena Mauseeas 2805 
public has easement only.............. 2806 
owner of soil retains fee........... " . 2806 
in cities, etc., subject to city opens 2807 
no adverse poOSSeSSion............+e0005 6457 
plats, ete., to be filed, county clerk..... 2808 
reserved in patent for state lands...... 2809 
over lands acquired from U. S., county 
CO Pay GAMALESS, WHEE wo. ese wives clelic ove 2810 
Sidewalk on, GaMAgew Om, see cs oie sae 2811 
trees may be planted, how... ..%......... 2812 
damaee, VEreble =) a s5. ei «yen 2812, 2843 
planting encouraged ... .....1400x17 
ditch crossing, maintaining bridge.2813, 3474 
drainage bridge or culvert over......... 2069 
encroachment on, removal...........++. 2814 
MOtIGS Oe TOMOVE. «6 sleue a alohe smoue 2815 
COME Neo AIRE San mee b oc 2816 
Genoa action. sas uly -ltieta iter 2817 
removal without action........ 2818 
THCSIO CER D GUA Lan) aaa aanattch erates 2819 
CASSIE TUL MOCO Haire vorahars erelats Inlevel ouselol= leaps v1 eka 6456 
railroad over, county’s consent ........ 1231 
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HIGHWAY S—continued. Sec. 
MoOtorpe vehicles *OD, TIS NUT aque aebeeennakd 3985 
liable for drainage assessment.......... 2068 
poll tax, collection, expenditure, etc., 
3236, 4465 
eminent domain for—See Eminent Do- 
TVA NIE a re icista tele alovels cieietsteverever ets 2820, 7330-7350 
power of county commissioners: 
divide county into road districts....1400x1 
NACE TELUIA EONS ane ees teste eae te 1400x27 
appoint road commissioner........... 2820 


see sub-head ‘‘road commissioner.’’ 
survey, open, maintain, etc., 
1400x24-1400x28, 2820 


abolish or abandon............ 1400x24, 2820 
grant franchises over...... 1400x26, 1400x28 
contract, ete., right of Way. ..c. cesses 2820 
erect milestones, and guideposts..... 2820 
designate highways through cities 
maintained by counties............. 2820 
records relative to, county clerk...... 2821 
PULSVOLEN OA ikea putersiete ceteaaerReIntG 2844, 3978 
special reports from road commis- 
SION OL Sikora as.ate cia cheers iets oinre rete eter ore 2824 
road commissioner, under supervision 
CO) PERE AOE. An eit Or ee ncn CaO 2823 
LOM report’ annualliye racials 2823 
tolls, ete., provide for...... 1400x26, 1400x28 
road commissioner: 
appointed by county board............ 2820 
qualify when, oaths and bonds........ 2822 
DAVE CHATSEC: Of cs crreuce cis ov pre ste a eve ster 2823 
keep clean and in repair.............. 2823 
to grade banks, build bridges, etc..... 2823 
Give NOC sto WOLK OMe acts cis ete sls te eiciele 2823 
report annually to commissioners.... 2823 
to Peontaln “whatwa.cswes aonets 2823 


remove encroachments .......... 2818, 2819 
poll tax, give written notice of..2873, 4466 
furnish list county treasurer... 4468 
non-resident and transients... 4466 
institute suit for collection.... 4467 


to be expended on highways.. 4465° 


delinquent husband or father, super-= 


WAS PA bpOriOL 4.0 ss omttyecseah ordre ae 8115 
supervisors, ete., to enforce motor ve- 
HL ClOLA CEE sy cow ccs eishiv ete suet Oeics 3984 
state: 
state road commission designates.... 2852 
DLisoners work ONG seehesiecos meee 5509-5512 
See State Road Commission...... 2850-2856 
penalties: 
obstruction and injuries to...... 2840, 8384 
driving animals on hillside............ 2841 
unlawful use of bridges, notice....... 2842 
Ly MINS Ct LCSS TON veers weer 2812, 2843 
cules of the road, violation of......... 2844 
LOMMINOLOLMVENLCIOS: i tiaceeteesieine ete 3978 
damages besides to injured person.... 2845 
SDE COIM ee OMT Memes, can cetea cas .cteron oe ee 8206 


special road district tax: 
permanent roads may be constructed. 2830 


county commissioners may divide 
county into road districts.:........ 2830 
cost assessed upon adjacent lands./2.0 2837 
howapportioned!. a... ees. 2831 
notice of intention to tax given....., 2832 


jurisdiction to levy tax, how defeated 2832 
notice of tax mailed to each person li- 


able: Ever et oie oe one eee 2833 
equalization thereof by county com- 
missioners’. {7% haree cee eer meee 2833 


GENERAL INDEX. 


HIGHWAYS—continued. 
special road district tax—concluded. 


state road commission: 


tax a lien upon land against which 4 
@SSESSCCi a) oy oy ea eheleteloves sryetetetetriens cee. 2834 
time and manner of collection fixed by : 
GouNntyAOrdinan Gee cieneet i ttn 2835 


appropriation by national government, 
how disposed of .. . 
attorney general and district attorney 


TO: PAAVISS ace. steele evento oteral Ota oustave-erne eae - 2861 
composed of whom...........--+se++> 
may appoint clerk, salary.......... ote 
designate state roads........... 
contract with government about 
rural. post. roads... <<. - + w\eie 
expend money of state road fund, 
2852, 2870 
furnish plans and estimates for 
bridges and roads.......... 2852, 2860 
make tests and experiments.... 2852 — 
employ assistants ............... 
keep records and make biennial 
report: to governor..... 6.3... 
designate county roads as part of 4 
Stator Sy Stem eae ttetistetns ~. 2958, 2855 
request road maps to be made by 
COUNTIES acs vee teloloren-t oleae a istete stetee 


furnish maps to each county show- 

ing state roads therein........ 
university and agricultural college ma- 
chinery and instructors at disposal 
OL COMMMSSIOIN semen ropenererye eeetenetate oustott 
to select projects for aid...... Joe.acioan 


2862 — 
2891 
to supervise prisoners’ work on roads, ; 
/ 5510-5512 
to plan roads, bridges and culverts for e 
prisoner work ...... geen Savaiele-ece a1eleien OOLEAME 
county commissioners to prepare coun- 
CY: INA SH. tees d 
maps certified by county surveyor.... 2854 — 
to be furnished on request.... 2854 — 


plans and specifications for state 
LOBOS! 67 oy cp eii ce cccteys seiciemetarchcps tes rein reheat 
pKOy-HOUNSeau RAYON Greeriatind Eon oe ven Goma 2863 
state road fund created by sale of 
lofehels sare emiGnrrain OAc cS 2856, 2864-2870 © 


counties to supply funds, to = 
5 shine enero) strgercen 2856 


what extent . 
2 notice given to county of state *. 
road work therein’: ) emer 2856 


what notice shall contain.... 
county must notify commission 
of money it will appropriate 
county appropriating no money 
forfeits share of state fund 
county may levy special road 
tax on alll property. o, «ero 
tax not to exceed 5 mills.... 
if county defaults, any money 
due it from state withheld. 
city may levy tax for state 
roads within its limits...... 
moneys, how remitted and dis- 
[WOE Ao Boaudonoonudosces | 
moneys available from U. S., 
how, ‘distributed. ayaa 
gifts, bequests, ete., for road, 
how expended. .... 


work, how done......... 


stew eee 


= 
: 
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' 
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HIGHWAYS—concluded. Sec. 
Utah Pioneer Route: 
to be surveyed and marked.......... 2871 
to be made a state road from Henefer 
ADTOMMALE MAKE CULV ae oh calc co cnsnie« 2872 
bond issue for state roads: 
bond issue, interest, term............. 2864 
“ incidental expense ........... 2865 


interest payments =... 6.05. .25 2866 
annual appropriation, redemption fund 2867 


report of loan commissioners........ 2868 
DOMAS WOT Lama lGigtceiste ails « aid gauss eels 2869 
APDUCATON (Ol PTOCCEdSs..... eacicsel. « 2869 
disbursement by road commission.... 2869 


rural post roads: 
faith of state pledged to aid construc- 


DIOS OL a vie thous ore: cahverareiserciaibaiclie sant v.32. 0k 2890 
co-operation with U. S. government in 
CONSE WEEN Saw eetak a teteieece ¢ aeiection ie 2890 


state road commission to caqntract 
with government concerning 2890 


to select projects for aid...... 2891 
state roads in national forests....... 2892 

funds, how apportioned in va- 
rious counties for such...... 2892 

counties authorized to make 
agreements-as to such....... 2893 

wagon tires: 

use of less than three inches wide.... 2894 
after Jan. 1, 1920, a misdemeanor..... 2895 


standard system of construction: 
highways systematized ......... 2875-2883 
definitions and dimensions of parts of 2875 
profile of cross-sections of standard.. 2876 
where profile must vary from standard 2877 


state engineer to provide plans...... 2877 
ditches and waterways across, how 
PEEAPIENAIOVCE Fe. Ves oioas muaideretnio ws Goa. vipce 2878 


water mains, sewers, etc., located in, 
with permission of county commis- 


STORES am tee Acta atts, soot iyi a) ode apo 2879 
Hitchin’ And Eston POSts: LMNs cs... scarps 2880 
telephone, trolley and other poles in, 

toanGnratE SSI OMe, bu. creresiete ote does aaersr ers 2880 
encroachments and obstructions on, a 

TMESAECIMGAROL tas isisvcis clots vise sche 2881-2883 

HISTORICAL SOCIETY, STATE 
See State Historical Society........ 5357-5360 
HOGS—See Live Stock Board. 
Exempt LLOMI-exCCULION,. ocd ca ce te wee 6925 
HOLDER—See Negotiable Instruments, 
4030-4235 
HOLIDAYS 
GTMALOLA TCO vs fa etlak ache oe bs clthorcrs <iepePerellouawei= = 2896 
ALOE LUAVs  DEOCIAMATION smerny. =o sfov 2897 
courts May not Open, EXCEPUs 22.6 cornice 1794 
when appointed day is a holiday, ad- 
{OWE 8 TOC ROCIO DOIG Hid AIC OO CaO 1795 
what orders and writs may issue on.... 1794 
act may be performed on day following, 
OD ELOMM sa on in creceiehele ole ile « wi0li.e esis 1795, 5844 


maturity of negotiable instrument on, 
4120, 4233, 5844 


court adjourned to, effect.......... 1795, 1798 
in computation of time............ 58438, 5844 
HOMESTEAD 
selection and exemption..Con. art. 22, sec. 1 
defined, value allowed...............+... 2898 
exempt from execution............ 2898, 6925 
may be selected from property of hus-. 
iBypoavole ape SqiPedoeie. ) Nc cuaty DO Oe Or Omaomae Uren 2899 
declaration, who may make............. 2900 
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HOM ESTEAD—concluded. Sec. 
declaration, failure to make not to im- 

JOVEN TOES OR hy ere Gas Bree gee ae eer ren 2900 

ExECuuon and HNN =. Gerke: one 2901 

TUS CH CONTAIN yates ona satay end ara 2902 
selection, when husband or wife judg- 

MEN GEDCOM | fue aia be ossayt aya veer 2903 


sale of, not prevent another selection... 2904 
nead ofefamily] defined: «a. scr. eek 2905 


husband and wife must convey jointly.. 2906 
fraudulent transfer by husband........ 8346 
subject to execution for liens, etc....... 2507 
not subject to execution for liens, note.. 2907 
desertion, right of remaining spouse.... 2908 
if conveyed, proceeds exempt...... 2909, 2915 
insurance money exempt, when........ 2910 
water rights appurtenant, exempt...... 2911 
right of husband and wife to occupy.... 2992 


of decedent, distribution, 
6406, 6409, 6411, 7463, 7644 


possession by widow, etc........ 7643 
EXEMDEON a ois waive mare 6409, 7643, 7644 
payment of incumbrances...... 7668 
exceeding exemption: 
PALLILON TORS SALG uy cetne s cnses eiovedessrtce ese sem tere 2912 
not sold unless bid exceeds value..... 2913 


proceedings when in two counties.... 2914 
execution sale, proceeds exempt, etc.. 2915 
interval between sale, five days...... 2916 
appraisement, disagreement, procedure 2917 
after setting apart, excess subject to 


SAO te se ees ee Raeeaa a eco creer eee 2918 
HOMICIDE 

excusable kwhen sao. taiceni oiimekens oS acettene 8030 

JUStifiable SwMemy se sss .n orltyete aera res cu 8031, 8032 

for defilement of wife, etc....... 8032 

Dares eal WillumO Geis tiiwamrie ocr tie 8033 

if justifiable or excusable, acquittal.... 8034 


attempts to kill by poison, penalty. .8045, 8171 


DONAItLSS Saws ek, « eteterttercen vars Cee 8528 
assault with intent to commit, penalty.. 8046 
no limitation of action for murder...... 8665 
right of trial by jury...... Con. art. 1, sec. 10 
manslaughter defined, kinds............ 8027 

PenaltlessGapse |, sien sees meeieewlectas 8028 
munder defined. washes as ence 8023 

TNAIICO Ss eeu hele oncom 7893, 8024 

degrees’ of, penalties... 2... 8025, 8026 

JULVe MUSE Tid.) .7as least alee 9024 
party injured must die within a year 

PLT GES UY eters LS ag avai ae acetone 8029 
locale jurisdiction™ jlceivekesls wis ciesu cues 8645-8660 
DULG OL PLO OLaatocnw Meister oc erne .. 8986 
Fanwi il resistan Cova... pin aesie irate 8560-8562 


bail, who may admit to, when taken, 
Con. art. 1, sec. 8; 9245 


SONOS AM Ww ore cheraeranes le desereateat 9245-9270 
murderer not to inherit from victim.... 6408 
HORSE—See Animals. " 

See Veterinary Examiners.......... 6185-6198 
docking tail, a misdemeanor......... 8423-8426 
exempt from) (exechtion:. oc. diese ccs. ae 6925 

commissioners: 
OAT ChC ALCO mini aa eate tet ts cierard stole anste,aia 2919 
who. eonstitutes, duties... .6d2<esceas 2919 
under direction A. C. trustees........ 2919 
enroil pure bred stallions............ 2920 
license certificate, how to obtain..... 2921 
to be recorded and posted.... 2925 


not to be issued to animals 
having what diseases...... 2922 

may withhold, when.......... 2924 

fOrmMietowm “pure ybredinc. wera. 2926 


1844 GENERAL 
HORSE—concluded. Sec. 
commissioners—concluded. ‘ 
HICENSewaNnoOe Sta naar ie wewe. ct etter eats 2928 
* grade or monegreél.........--+- 2919 
TOME Wales, co aineurasketreecae ehrerye 2906 
SEAGATE USCA. o culenpam ered emcee tee crs 2924 
erage stallion WCense sn... mesa mearenees 2928 
license certificate, advertisements con- 
CAI COPY rx ee ah a ste saath ee mere oes tee 2929 
fee for pedigree enrollment, etc....... 2930 
transfer of ownership of stallion, pro- 
GEGUESWANG LOC yauctaci oe erde ete em sees 2931 
TESS MAISHOSITIONMOL sc ainte oc onavess ie sista havere store 2933 
payable to secretary A. C..... 2919 
lien on mare and offspring.......... 2933 
excess funds, disposal, report......... 2932 
ROILEL EV Pen eerelmiielatnelesticce facie MeetcuMe rs sel char artes 2934 
HORTICULTURE 
See Crop Pest Commission.......... 1888-1911 
HOSPITAL 
COUNT Ya COMDLOVIGG.) cwcs 4 eects 1400x32, 1400x40 
CBX LOL scores: osc ats eters 1400x387, 1400x46 
DOOTLATNA eh sien elereceots. sets eee: 1400x42 
branchvof state Miners’ scien. eter. .5433- 5444 
supplies and medicine to be kept at 
NOLIN OS Praha ioe aa tertets. diehe eaeoenete eee ys vo erage ern 8945 
HOSPITALS, COUNTY 
‘ponds, ISSUANCE, Airis lace ee 2780 
Eon Werte Sri eho icone opteih ce RRO noIy 2780 
LexrIms and scOnaitlons meee ate 2780 


charges for inmates of, fixed by trustees, 
2785, 2791 


commissioners, county, duty of.......... 2775 
petition for, presented to...... 2775 
submit matter to vote...... Sat AN 
léviy-staxs LOLs whey awn tenes 2776 
appoint first trustees............ Penetl 

fillvacanciess)...°) eben 2777 
appropriations for improvements 
and maintenance .. .......0.. 2784 
contract for care of indigent.... 2792 
donations, accepted by trustees........ 2787 


Conmente domain tore site am eneiaeeee ‘2781 
hospital, how established............. Aen ett) 
Sites CONGenINa. LL Omia inti airie eee 2781 
erection OL.) CONGIELONS reas 2782 
jurisdiction of cities and towns 
OVIED GPE od ceecccein tinct rset ete Sen alesse 
improvement and en ohen. 2784 
for “whose benefit. .)!.....0e. ace 2785 
CONGTELON Sig seerwsestrs coe eens 2785 
nulespfor conduct: Of wena pee 2786 
iorected. patient, CAarenot.,...vssceee ee 2790 
ihelsanNe)y EWeeheHasMes etme Miley er A nay sHAGHOEe one c 2789 
TASCA OLS js =e  eepe n Se 2789 
Detibion™s tor; show ‘Sismed)j3o.+ 6.0 cae 2775 
presented to commissioners.... 2775 
physicians, no discrimination as _ to 
SCHOOIS.seece cence ee eee 2788 
inmate may employ EN An Ak oe, en 2788 
DOCK BGarCOehor cil) When, 4am el seen ane 2792 
SULCMmeON GEMMA LOM sense marti cou khmer. 2781 
UO XaPLO Re llLOW:LEV IC Ciera crete ectc eecla des arch 2776 
SILVIML STONE GOMNOLe min nee. acre 2776 


treasurer, county treasurer ex officio.. 2778 


trustees, number and selection.......... 2tT7 
oath of office and organization. 2778 
electioneOr Of Gens pane serrate 2778 
meetings and quorum........... 2778 
adopt rules and regulations..... 2778 
POWCPS= (2) < Sukie Lee 2778 


HOSPITALS, COU NTY—continued. 
trustees Shall have no pecuniary intere 
in contracts .. Spin. 7 
vacancies, how filled. . Beatin 
adopt plans and specifications 
~ for buildings. . 
fix hospital chargese c.g. =m ems 
adopt rules for physicians and 
attendants. . Z 
adopt rules for inmates....... 
accept donations . 
determine whether patient char- 
itable ... 
fix charge for "cares. see cto 
contract with commissioners for 
CALCXOL [DOOM prcste aie oeeeetses ohana 
tuberculosis and infected patients, care 
Ofte: 
HOTELS AND LODGING HOUSES, IN- 
SPECTION kr 
application blank to conduct hotel...... 


sen wee 


bedding, clean, to be provided... 

‘ fumisated! eee mevereiees cent 
fee fOrainspe ctionen ita. aero wher F 
firesescapeee ese etre > Teac eee 
Jaoh tel am rskenahaveyel GA wonbogouuddous06n : 


inspection by state food and dairy com- 
missioner . 
assistants... 
license, when -révocable. ..02 0s 1. selon 
Penal bye LOVE VAOlA ti OU Stent rarersat era 
sanitation... 
closets and lavatories........ 
towels .. 
ventilation... 
wash room... 
HOTEL KEEPERS : 
keeping disorderly house, penalty...... 
refusing to receive guests, penalty...... 
town trustees may license and regulate. 
Tien OL) OMe DALLAS C aietete ele oleae inlets elererate 
foreclosure . . 
liability limited, when......... tet oo 
keeping safe or vault...:....... 
NOWCELLOLSUCSUS:. citer eieedelemtene ae 
obtaining food, ete., by false pretenses.. 
oleomargarine, served, patrons notified. 
unsanitary, proprietor notified........ 
cities May. LELUIATC. 2-1. .)6 «stele crete 
HOUSE BREAKING 
now burglary in third degree.......... 
HOUSE OF ILL FAME 
powers of city to restrain....-...- ots OM OOK 
keeping or resorting to........ 8148, 8149, 844 
owning, controlling or letting premises 
THOvRY Poepee, : 
abducting female to place in......... 
OVIACENCO-h) Setar wicks os erctereopeeceeiene 
HOUSE OF REPRESENTATIVES 
See Index to Constitution, title Legislature. 


a 


twenty-eighth district ........... . 267 = 
HUSBAND AND WIFE SS 
adoption, consent of spouse......... 3a 
attorney in fact for the other, either 
May Wer — serene eee Janes Cees 2990 
children—See Children. ; . Re 


children on desertion, right to custody, 
2992, 300 

communication between privileged, ‘ 
Con arts We secamien loss 8355, 92 

except in prosecutions for aban- aoe 
donmente.auceepee ; 


Ne eer) cs 4 

BAND AND WIFE—concluded. | Sec. 
CONVEY ANCEBLOnCaChy OtHer..wmc cis. os nets 2985 
erime by wife in presence of husband.. 7915 
desertion, separate maintenance... .3010-3014 
divorce—See Divorce ............... 2995-3007 
if one deserts, either may sue or defend 6499 
dower and curtesy abolished............ 6412 


SOU SST IAD CHS ab LO) «sens Ree ee a 6406 
MECISIONS). WOUE? sa swace seat uley si 6406 
family expense, jointly liable for........ 2991 
fraudulent mortgage or sale by husband 8346 
husband not liable for wife’s torts...... 2989 
husband has no right of recovery. for 
personal injury, ete:, to wife..c...<s.. 2986 
homestead—See Homestead ........ 2898-2918 
right to occupy....... 2992, 6410, 7648 
conveyances of, both must join.. 2906 
homicide in defense, justifiable......... 8032 


-inheritable rights—See Succession. . 6404-6430 


neither liable for debts of the other, ex- 
CED lMeer  etcteue: clahelicvereiehera.c iste sistee Whee aT 2981, 2987 
limitation on husband’s right to devise 6311 
marriage—See Marriage . ..........2966-2980 
mortgage of exempt chattels, must join 
AYE PoitcWits oy cy 21. SeveTtawatel 3 Sora < atameene Be b cis oft 486 
property exempt from execution, 
2862, 6409-6411, 7639, 7643 
may sue each other for property....... 2988 
separation, custody of children, 
2992, 3000, 3004 
if sued together, either or both may de- 


OUNCE Mules secret 3 field a! bc ueeon nc ele le Saye wis 6498 
wages, assignment void, unless’ wife 
GING’ ots BOB Saotetc as Gosia ioe aed Ste 4385 


wife controls her own property, 
Con. art. 22,.sec. 2; 2983 


MAVewcOntrachy BS ieSOle. 7. acer. 2984 
may sue and defend as if sole, 
2986, 6487 
Mites: WALES “NET OW. 7c ois ers deta oieis e's, a0 2986 


as witnesses for or against, civil action 7124 
as witnesses for or against, criminal ac- 


PLOWS  tavetke sas Onn Arta SeCr U2 8bo5, W208 
IDIOTS—See Insane. 
States memtals NOSPITAl ois vicse scerwicre evo 5383-5429 
EOL CATIA DLC MOL, VOTHITIC../27. svevdia) sv. sieiers avers s esl) 
cruel treatment of.......... oy Nattitute heaters 8176 
guardian for, See Probate Practice, sub- 
head ‘‘guardian and ward’’...... 7798-7881 
IGNORANCE 
of fact a defense against crime........ 7915 
ILLEGITIMATE CHILDREN 
legitimatized by law.......... 2°68, 6428-6430 
by father’s conduct...... 19, 6413 
ANNE CANCE, PLOT co ce be cielo pee ieasze sic eie wee 6414 
OL ty Gene nes 19, 6413, 6428-6430 
ILL FAME 


keeping or residing in house of, 
8148, 8149, 8446 
owning, controlling or letting premises 
YO? in gl EDO a ECE RR reteat 8148 


IMMIGRATION, LABOR AND STATISTICS, 


BUREAU OF 


commissioner, control of bureau........ 3024 
appointed by governor.......... 8025 
salary, term: of office....0.....- 8025 
appoint two -deputies............ 8025 
Onesas. Chiet Cloris user eolete 3025 
GUL She SCMCT Alin oie pie fatel else) -rersl eile 3026 
ENLOrCe: TAWOR: LAWS ee sie crews cele 8026 


to enforce minimum wage act. 3674 
make investigations with ap- 
proval examiners ...... Aoi Ae 3028 


IMMIGRATION, LABOR AND STA- Sec. 


TISTICS, BUREAU—concludea. 
commissioner subpoena and examine 


NVAILTLO SSE S Petes Wrote chore cher atateretmerare he: soait «'o) «y's 3029 
county assessor to get agricultural state- 
BINGMIUS aa hry as Selevciegele reteset tues sable clere.e 3033 
JSlEH oN Amnon dears Arny Katie cereal peach ares 3033 
documents held’ two: years+..5..4...-e08 80381 
examiners, state board, to approve in- 
VES USA TLOI Ys PY wk. 5: cvepscste tone asartee. ecetate Snore 3028 
Intormation, confidential > t. sea. ae ae. 3030 
penalty forlbreach eases 3030 
NOwWeObtalnea scr.) 4 vakr aeetesmeis om 3032 
penalty for refusal to give...... 3032 


industrial commission, duty of bureau 
imposed upon .......(sub. 9)) 3076 

to collect and publish statistics, 
(sub. 7) 38076 
labor laws enforced by commissioner.. 3027 


reports, by industrial companies...... 3034 
by mining companiess........3.6. 3034 
agricultural, secured by county 

BSSCSSOR RS. s aegipevacrostaete ne elo 3033 
IMPEACHMENT 

See Index to Constitution, title Legislature. 

OLILGOT Spell 3. Ol See O ater epene eteretane acehene eto ah Poin Fae 8600 
suspended upon service of no- 

HIGER ONG Sie ate aoa osgrnae ates 8617 
vacancies, how filled............ 8617 
not liable to, may be removed, 

8625-8640 

judgment upon plea of guilty.......... 8610 
by resolution, entry............. 8613 
NOW AGC ODE Eee wetsutensherelt chiens 8614 
suspension or removal........... 8615 
effect of suspension............ 8616 
not a bar to criminal prosecution 8618 

house? has Sole*POwer  OLT.. s.r 'srsyers ste 8601 
requires two-thirds vote.......... 8601 
prepares articles-of =. Anjos csuee 8601 
prosecutes, elects managers for. 8603 
delivers articles to senate....... 8604 
to have notice of hearing...... 8605 

SOMALC LS” LPIA Wars so che tere aleve ania vreloehraeaate 8611 
SENATORS TSW. OLIN sya ciesaieicaciovens «terete 8611 
two-thirds to convict....... 8602, 8612 
chief justice presides when..... 8602 
set day for, notify house........ 8605 
defendant served with notice and 

EYRE CIEKY 2526. “8 GORI ONO MOOS oui h'c 8605 
defendant absent, proof of serv- 

Te ee Oras wie vies hairs p Cognos nattencEokors 8607 
counsel appointed for.......... 8608 
CEMULreM in. AWN ae erates 8609 
overruled must answer.......... 8610 
PLEA IMA yy DOmOLA (a, < oiierserstaserersianel ste 8609 

power of, not affected by penal code.... 8610 

Of witness) procedure, MOC. 2s. cts acl 7122 

IMPECUNIOSITY 

for sale of intoxicating liquor........... 3350 

of litigant, action without costs....2576-2581 

See Indigent...... 1400x40, 1400x49, 5853, 5854 

of taxpayer, abatement....... 5975, 5979, 6104 

IMPLEMENTS 
of trade exempt from execution........ 6925 
possession of burglarious.......... 8264, 8265 


for sale of intoxicating liquors, forfeited 3350 


IMPRISONMENT—sSee Felony, Misde- 


meanor, Convicts. 
committing crime during, punishment... 5505 
court to declare when term not specified 7899 
for contempt of court—See Contempt. 
before conviction, restraint............. 8713 
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iMPRISONMENT—concluded. Sec. | INDIAN ee 
civil rights suspended during........... 8533 furnishing liquor to, etc., a felony...... 82 
COMVACE, DLOLEELOM yg. crete cleterie'= 8001, 8008, 8536 reservation, sale of liquor near, forbid- 
convicts, insane, examination...... 9327-9336 den... Peta ee aa 
for debt, when allowed, person living on; not a resident, 
Con. art. 1, sec. 16; 6630-6663 : NOC. A VOCS ec taneterede aston eerenetete aa 
duration, on judgment to pay fine. .9055, 9450 | jurisdiction, federal... ...........-.. A 
FAISS, DENAICY |e. Pec teracrereieta wets rerctaln 8062, 8063 NOG A VALLAME MG jee eteiete crehetelete tet elo nel sapersals 
limitation of “action fori... 42. 6470 INDIAN WARS 
complaint for, note.............. 6442 | commissioner of Indian war records: 
focetine—-See Hine: aeeererrter rt 9055, 9450 | commissioner—adjutant general ..... 
forfeitures resulting from.......... 8538, 8537 duties! ReMmeraliliyy veneer eherereuereres 
at labor, whether or not specified...... 9173 subpoena and examine wit- 
IDM SCALEL DLISOR oe cree cs kt ences 5481 NESSEST SOS 7, eae baate steeagere oeetene 
on irrigation WOLK Sic srolereel car aictiovars 5477 ascertain names of persons en- 
AY CLELOCS Te. eatomtesie laved= =taie =< 570x53, 588 gaged in Indian wars....... 
ATIMEOW IS triacaccehe lire ote forsicechaneteney eters acer 787 make rules and regulations.. 
DP MEOUNELCS renee wletisisiaiedone enccatersys 1400x15 expenses allowed by state board of 
for life, civil rights forfeited........... 8534 VOXAMINGTS. = Shsk.rhaco eee eee tEe 
limitations, how affected by........ 6463, 6480 | seal, descriptions caarecace oie coe 
for life, jury may recommend........ -- 8026 service, facts to be supported by two 
mandamus, for disobeying.............. 7403 | with@Séée. ch en cee a ae eee . 3043 
a misdemeanor, if no penalty provided 8014 appropriation for Indian war veterans: 
prisoner not incompetent as witness... 8535 compensation of veterans........ wees 80500 
competent to convey............ 8535 Schedules . +. 224.0 26 3050 
as witness... .......7137-7139, 9293 afidaviteor Service. cmc. see entre a.) 30bI 
sheriff on receipt of judgment, duty of 9170 howscompilediia cena deere aoe oOo 
term, when maximum nat fixed may be adjutant general disburses funds..... 3051 
for life . «ss. ses eeeeee ees revere 8582 manner of identification......... Sale rO0Ee 
shortened by good behavior. 4331-4333 appropriation, how drawn...... Bees UES: 
begins when . . i ...+s...+-seeee 8531 | ~ veterans fund: 
second of, when commences... 9054 fuNndsereate dimers a c+.: cee ee 3 Ube 
violation of town ordinance, for........ 787 APDIODLIAtlOne ae Meare eee eee .. 3056 = 
city ordinance . . ...570x53, 587, 588 disbursements by state board exam-- 
warrant for and execution of........ 9167-9173 ineps hoes ee Se eee -. 305 7aae 
IMPROVEMENTS claims approved by state board of ex- Z 
AOU TOO Wires ce caiecels cae Sime abil o leaned min retest ate 5865 SMU OLE 7 ooo pare fe econ 2 riers cis eae se 
of occupying claimant, when allowed, INDICTMENT 
5031-5038 see the name of the crime. 4 
WADA JOEY Jey Ee OS a amen eUdeonon Aga 7250 answer, motion to set aside, or plea.... 8874 
‘on state lands, regulations.............. 5386 arraignment—See Arraignment . . . 8860-8874 
on leased state lands, ete., not exempt accused entitled to copy..Con. art. 1, sec. 12 
PrOIMIMt AR TIONM eee ee ee ee 5862 assault, for, (NOLO, am. esiseirevostee ets betes 8070 
on mining claim, affidavit.............. 3895 accessory, against . . ............. sees 8851 
Sineetimine cliystaxes, melcrc tae aed: 673-748 bail—Seet Bailly. Ska ccitretis wees 9243-9270 
INCEST increase Of, JON inGdiness see .. 8869 
‘ conspiracy to procure false, etc......... 8018 
penalty Spereas Maree aa a ae cont eae 8089 a corporation, against...........- hae 9360 
See oe era ees iM Nee are lca e260 counts, general yaar awa cesicracte cites cere eete 8834 
INCOMPETENT—See Insane. polygamy, cohabitation . . ..... 8091 
BLOMALCURASIE ORC CULOL aeyerisnerecre seuctensieteione Octo 7579 adultery, fornication... saris. 8092 © 
CORSCINV.G AG Wi ULOL Ese. sien screener seers 3598 larceny, false pretenses......... 8834 
ROMA CtiaS AdmNnistratorscs creer 7599 embezzlement, larceny ......... 8834 
sues or defends by guardian. .6500, 7832, 7877 forgery, uttering instrument.... 8834 
guardianship, See Probate Practice, sub- LODHErysHlAKEeMy. ees <icrreieis/creiete eras 8834 
head “guardian and ward.’’ burglary, housebreaking, larceny 8834 
ASMVULINCSS, 5 WllOm ALC stay cyaiesiemieic cele eee ee T29) contain, wwhattmust saree seb ESOOU 
limitations, how affected.......... 6463, 6480 copy may be used, when................ 8834 
BINCcOmMpeLents (defined si, 9% sha... eens 7817 must be direct and certain in what...... 8832 
INCORPORATIONS defects not prejudicial, disregarded..... 8842 — 
Seom@ornonatlonsucl wee raat aan eee 860 demurrer utosee ieee sve oie be.clardt eal OE 
INDEBTEDNESS—See Debt. SLOUMASOL ee eee Hele eee 8889 
INDECENT EXPOSURE ING WLICINS eet nemveyelerasteks Ho oie nn ob 8890 
Pari sdeincanoruen ose tee os. ce ee 8144 when wheardia sain i ice neers «> S8olam 
OE (OSTEO, OE MHHK, (OL, caoonanaeaane 8144-8147 JUGS ORE je ire se ee ee one S822 
INDEPENDENCE DAY A When as bar 3. otertocecaeas teens 8893 
Galegalvnaliday me sas. 8. ek ... 2896 BME Fb tees ee eees 8893, 8895 
ISCHAT ES iy). eis eee ee ae eee . 8894 
Ute ala: SENTENCE | direct and certain, must be, in what.... 8832 
paenn ike PASS WOON co RRC CL OYA OOPRSTTE ERE stereo eng Ge dismissed for lack of prosecution....... : ; 
when imposed ......... Eevetiye ckentneie. steps Oe on motion of court...... ansiseoverate 2m 
sentence for definite period, effect...... 91638 dismissalasbaracw. hentia 
court advises board of pardons 


Su OER OD 9164 degree of evidence to warrant... 6. 5c0 
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INDICTMENT—concluded. Sec. | INDUSTRIAL COMMISSION—Work- Sec. 
defined . . rok those eae 8675 men’s Compensation Act. 
district attorney to draw...... 5761, 5768, 8779 acceptance of act, by interstate com- 
mdin es eKeNteSeCret ass +r hae coca wee 8854 merce employers and employes........ 3155 
DONALEY Way tena cel re omens 8011, 8854 action, by state against non-insuring 
forgery, for, when instrument destroyed 8847 CMPlOV.SLs vices vosnre waverers sweeter 81380 
found, when not, resubmission.......... 8821 by state against defaulting em- 
whem deemed iiss ieles tert tres. cota 8669 LOY CL Paralnts hp veleiereza tortie repartee 3131 
fictitious name, when defendant charged by employe, waives right to 
LDS? QO ae nC ac aoe Rn at a eee 88338, 8873 GOINPEMSAtLONan serie ltavsi arate create 3134 
grand jury to present, by representative of decedent, 
Con. art. 1, sec. 13; 8806 3133, 3134 
grand jurors, five, must concur, to set aside order of commis- 
Con. art. 1, sec. 13; 8820 sion lies only after hearing... 3078 
indorsed and presented, how...... 8820, 8822 to be brought in district court. 3087 
judicial notice, matters of.............. 8843 court may re-submit issues to 
judement,. how *pleadediasa din tk asec ak 8844 COMMISSION. A es eee eee 3088 
jurisdiction, local, of offenses...... 8549-8660 court shall proceed as in civil 
judge, against a, proceedings........... 8908 ACUONISS Wee arte teen Meee ater 3088 
larceny and embezzlement, for..... 8834, 8849 pendency does not suspend order 3090 
AMR ey GON a0 pena teats ny. letcwet iss, cteven osteie 8665-8671 preference over other causes.... 3091 
local jurisdiction of offenses........ 8549-8660 where employe is Killed........ 3127 
SUE SSE, BODS MOC Leu eet tiers aes 8023-8025 agreement to waive rights to compen- 
motion to set aside, grounds, etc...... 8879 sationvinvalid: 0 2 ee 3151 
in writing, when made......<... 8880 of employe to pay premium of 
SWANN, JNGATA ce fae aroiicisate stalatse. sic re 8881 employer invalid .......... emails 
Eaonitianigue (1, cc. sac). auea | zericulturel laborers, mot aubiect to, 1 
TANCINE NOt, weal. © csh sleaeoen sts é 4 
eee cd Cae lentes oe Ce alien employes protected................ 3111 
PEpHaomtolebaree pat one! ico... 9334 | annual statement of employers........ 3094 
obscene books, for exhibiting, etc....... S850) 4) pobpeal tomy commission -to-courts, 
offenses, prosecuted by, | 3078, 3087, 3088, 3090, 3091, 3148 
Con. art. 1, sec. 13: 8549, 8773 | to court where commission de- 
perjury, for, or subornation of perjury. 8848 TESS SLES OTE egies 30. ae 
personalty, owner of, how pleaded...... 8855 application for compensation....... 3130, 3141 
presented in open court by foreman..... 8823 waives right to sue.............. 3134 
pleading, forms of and rules of...... 8828-8855 apportionment of compensation......... 3141 
private statute, libel, how pleaded..8845, 8846 arbitration between employer and em- 
presumption of law not stated........... 8843 DIOVON. woe wiewine sec wcie cee eens 3076 (5), (9) 
(OCS Coes Oa cw Oein o AR eee aaa 8898-8907 assessments for state insurance fund.. 3123 
ROC OMA CO MELO WIG ere eras Mire cuneate’ tise oeese 8853 assignment of right of action by employe 
set aside if challenge to grand jury al- AvAIMSte thirds Persone. «ac... ciate 3133 
LaReeIaked Que SR aSSARSEn te SOE Re 8793 +«-assistance, commission may employ.... 3070 
statute need not be strictly followed... 8840 | association, (mutual) as insurer...... -. 3114 
SUNSHLOTOe auMacienra iy n. L OR Ore Tac eee 8841 assumption of risk, a defense, when, 
time, not necessary, statement of pre- ° 3127, 3129 i 
CIS Cte etes sencrayttst eye cca raraie a ; 8837 attorney general to aid commission, 3085, 3157 ‘ 
OV IL@ MC wscccd tess omens ache ts cols eho, sale 8874 to sue defaulting employers..... 3131 
void, not, by mistake'in party injured.. 3838 bankruptey of employer......:-... 0.5... 3118 
witnesses indorsed upon, names of...... 8822 benefits for temporary disability........ 3137 
words, how to be construed........ 7893, 8839 partial disability. <2 ees. cin ists 3138 
total Gisapity cen cakes. seers 3139 
INES GENT Meath =pPeneLes ence tats ove neste ota ore 3140 
under care of county, mode of payment to dependents. 3141 
1400x40, 1400x41, 5053, 5854 mode of computation........ 3142, 31438 
prohibit leaving in county............ 1400x483 private system of compensation 3124 
“RCI SHE We aera tre ee 1400x42 bond of Sac and deputies paid i, 
enamel Geigiksankeoe s paedgacddoacoodod 1400x44 NS eh ee late neage espe hehe Lae 
temporary relief to non-residents..... 1400x45 Ol yeta Le, Silene Uren Sue custodian 
PA COMSUD DONE teem ton «ks 2e settee ook 1400x46 of insurance POMS yrs eacies ie 3109 
GIES a aie a ne ae So Reese 1400x47 eu epsponsion “of commilsstonig 
ee ee Te tee tee encslais 1400x49 order by court . ...-+++++seee- 8090 
Drtale BYMCOUREV es vate: orene Sod 1400x41 bonds, insurance fund invested in...... 3108 
DRLOKA A AR ON ao atenie 570x68, 570x80 | books of employers open to commission. 3153 
Paviene without advancing costs. .2576-2581 | | ‘child’ includes posthumous and adopt- 
abatement of taxes, ilvc op Sco MO DSO CAE RARE aoc ec Oats ¢ 3140 
G@ont art. 13; sec. 12; 5975, 5979 classification of employments by com- 
support by relatives compelled..... 5853, 5854 pelea ei ces alee Geli ae 
INDORSEMENT haychebashanXroubhach Ay GAnaons Be OOH 
See Negotiable Instruments, of rates of premiums for insur- 
4060-4079, 4094-4102 ance in state fund......... wos OLO4 
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1848 GENERAL INDEX. i 
INDUSTRIAL COMMISSION—con- Sec. | INDUSTRIAL COMMISSION—con- 
tinued. tinued. 
conciliation and arbitration, board of, duties, to promote voluntary arbitration 
ena ~ between employer and em- 
duties of, imposed upon commission, 
: DI OW.6 cele are c) perio Weretoren tetera (5), 
Spares: to supervise places of employ- 
commission, industrial, appeal from, to ployment... een eee ae 
courts, ? ao ate votes of members recorded.... 
a0tg: hee pie et te ee | commissioners, enter any place of em- 
NOW GCONSCLEUECE Mie cwicteseetets e Peneyene’ ] t 
, ig ployment MAay fester 
OLPLANIZABLONM ma. peewee voniam tenes eee entitled to expenses.......... a 
QUOYUM 2s .e cee ec eee net we rence nee not to hold office of trust, or en- 
vacancy Roe to Peap aA rights of gage in business inconsistent 
remaining commissioners to ae NMMUOUELMA n Kabwiabidsoabadcss : 
LCL han sea Rees ric ae Mtkencna Siege ofa at eiate removal by the governor, when. 
duties, jurisdiction, powers, etc., com- | salary? 4 <anm © toliseaee ole eee eho: 
municate to governor when.. 3121 ‘to take oath and file surety bond 
comnts eae e SERA COE CS ie ae commissioner of immigration, labor and 
ONGmSUMy. BWLIEI ae eters sisialcnchete statistics, duties of imposed 
conferences Eee aoe of other ats upon industrial commission, 
STATES= DEXIMIELC ON. a )atstere alan ecelsrans ‘ (9), 
continuing powers of............ ois Commonlawadetensesas teeta 
controls state insurance fund, | ‘ 
3095, 3096 | compensation, amount of, 
; 3137, 3138, 3139, 
decision on application for relief, - application for ........... 3130, 
final; except when. «cas damages and compensation are 
duties and powers of other alternative remedies where 
boards given to it........ (9), 3076 injury does not cause death, 
expenses, commissioners and as- recovery of one bars the 
sistants; entitled! tole a.scces- 3070 OPEL Pa eh ate eee eee 
BDAY, ebay Been ee Ok ae 3069 dependents compensation fixed accord- 
in harmo ate ‘ 
bse iSO) > Sao coea coo cas ae eI OO 
may employ assistants and fix Pete 9 castes csePire, olsenettene Ae weLS 
compensation, when EO aes: 38070 entitled to compensation, when. 
may hold sessions, any place: in THIMOLS HLS. eee eee eeieters sie eenteore Bie 
SCA Pisgey ce te ace fave ee erecta ove Cake 3066 | he ‘ yea 
Gray extend timertos compltanse depositions may be taken as in civil ac- 
: . AOE. of  pnoooUmass Qonnpodgodode s/ellerete 
with orders, when........ (11), 3076 : ; % St - 
may make contracts of insurance 3099 deputies of industrial commission mus 
may make orders.......... (10), 3076 file bond . . .-..+..++++.00- sah 
may make rules as to medical POW ELSLOL). poonaetoeee es tele eee 
SELKVices? Poses cto 3147 AISA DUC cers ste eae tee eer 3137, 
OMeckate state «capita lane. -meeieeer 3066 disease compensation for only if result 
official seal, commission to have 3067 Of, Accident (5) cso saeco cterens a erates 
open for business daily.......... 3068 | district *attorne yawn leer 3085, 3148, 
orders to be valid.......... (10,) 3076 domestic servants tesomuted from act, 
When ocd Crsutiniciltes meine ene 3148 . (2) 3110, (2) 
power to give oaths, summon election iof remedies. incense pools 
WALLTLESSES? Lets ater serene 3079 employers admit any commissioner to 
power = aol surplus of insur- ihe place of employment ......... 
ANC TUNG» Mey sees eee failure to comply with act...... 
record, commission to keep, open furnish information or annual 
EOD UD IL GA Fe mcrs te chey th ee roreteraaeeinces 3068 statement . SW Kale tedet obs, Atel i : 
report to governor, annual...... 3159 furnish safe place of ee 
sessions open to public.......... 3068 SIXES CLG ODS OU sorb US (5 wo ROO 
SUC TaN Ge pe SuCCi rane sete 3008 keep reared of all injuries....... : 
to adopt rules for state insur- notice to be filed if do not insure 
UTD COMMNATY CMe SA Ree ON eee 3105 in-state? fundraise NP akaratenete 
to classify employments..... (4), 3076 may establish private compensa- 
to collect and publish statistics, tion system . . ........2..-.+-. 
(7), 3076 obey rules of commission and do 
to enforce laws for protection reasonably necessary things to 
Ofte health juwet@ws.: ss meas 3076 protect life, health and welfare 
to establish free employment | of employes . . pee re ». 8071, 
agencies and to supervise pri- | RgcUre compensation in three 
vate employment offices...(6), 3076 Gifferent WAVStass secrete eee 
i subject to provisions of this act 
to fix standards for construction < . 
taxation of non-insurers. dog 
of places of employment.(3), 3076 | 
; : employes casual not within act. cove) 
to investigate places of employ- letras = 
THI paso nbne et ee COR SOG Tate “eames 
to order safety devices, etc..(2), 3076. 
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INDUSTRIAL COMMISSION—continued. Sec. 
employes must obey orders necessary to 


protect life, health, etc......... 3073 
remedies against employer who 

AGES NOC IASUTGe ere tens eee 3130 
where injured out of state...... 3126 


where injured by third person.. 3132 
employment agencies, to establish free, 


(6), 3076 
to supervise private......... (3), 3076 
employments to be classified............ 3097 


evidence, certified copies of orders, etc., 
of commission, equal to origi- 


Tal emer hetecisee te cre tance e ee hae 3067 
commission not to be bound by 
IGS LO Lae swanererr ete eee cea 3149 


of nerieeice in suit against non- 
insurinevemployers): . 2..3.5... 3129 
TEGEI PE GOR PTS UIs chedasis sectors aL23 
examination, employe must submit to.. 3152 
exclusive remedy against employer, when 3132 


exemption of compensation from credi- 


MOMS ee CLAUS rs, rod anse OMe elandeeeiate eee ee roe 3146 
CRMIETISES s MAYO IN-CUP on, vyecuter eau eine eo 3158 
of commissioners and assistants 
PAIGEGYVRSLAUCE one te eas eae 3070 
to be itemized and sworn to..... 3070 
HOES QUAI OSAT 5 eee ee Cutie eae eee 3148 
TIGUGRREISISS Se ra Na ne eer ae ee 3080 
TeuoOwW-SCLVANGHTULG © soc. cos sen ewe = 3127, 3129 
findings, can change own............... 3144 
funeral expenses from insurance fund, 
3122, 3147 
Sovermment semployes! GL) caeren tse s e00 3111 
health of employes must be protected, 
3071, 3072 
hearings to revise order of commission, 
3077, 3078 
hospital services covered by insurance 
LUTTU CO ecMite ery arenas wioioe aie Salers. oe eh ohare 3122, 3147 
increase in wages, when considered.... 3143 
injunction not to issue against.......... 3161 
injury caused by employer, Ss wilful mis- 
CONICS cae cites ievsie acter acter aexets cies. Gas pic acs 3132 
insurance ee ANDY INAS 2 tes severe 3099 


employer has three options: 


(1) state insurance fund (1) 3114 
(2) duly authorized corpora- 
tion or mutual association, 
(2) 3114 
(3) furnish proof of financial 
ability to carry own insur- 
DCO mbscfiate ste leier talaredeusceiate as (3) 3114 


insurance policy contents........... 8116, 3117 
corporation subject to rules of 
commission as to rates and 

methods of compensation..(3) 3114 
insurance fund classification of employ- 

ments for purpose of....3097, 3122 

composition and purpose....3095, 3108 


creation of a sSurplus........ (2) 3104 
deposit of unused portion at in- 
TOL ESUL ee nists ciensetVoasveseiticie tare Peters 3107 


empdoyers who insure in to re- 
ECCIVERDOMCIES.. Sec ssc alec + 3101, 3107 

investment of surplus or reserve 3108 

open to municipal corporations 3110 

PTE TTUUS oa ie aais ho Sieteisl ois siete ie 3123 

receipts from insurance policies, 

(2) 3101 


--. 3103 
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INDUSTRIAL COMMISSION—continued. Sec. 
insurance, reserve to be maintained..(3) 3104 
state to contribute.......... 8120, 3121 

state treasurer to be custodian. 3106 

under authority of commission.. 3096 


withdrawal of employer......... 3102 
division of aggregate credit bal- 

BANCO yo Male ne Puage  MPoitat ete (3) 3104 
interstate commerce, application of in- 

terstate employes under act.......... 3155 


investigation of places of employment, 
(8) 3076, 3084 
may appoint agent to make.... 3084 
agent to have powers of referee, 
(6) 3084 
COMME LOLINAlieheisci ens oie shaeiate-« ante 3149 


investment of surplus or reserve of in- 
SUVA COM UbINC Tah mot atekete oualiale'e nie rave oiieser axeuatrce 3198 
judgment, lien of ranks with that of 
(HED Sey snr eee OIG DAT OUI. OOO CRORLDI 3135 
jurisdiction of commission....3075, 3076, 3079 
Coico hakbubakee ts Po Ao secs coe ards on 3144 
OL district, COULLS. as.y-ere 3087, 3089 
of employer is of insurer........ 3117 
to reverse commission.......... 3089 
jury, claimant entitled to.on appeal to 
COULC Smee 
knowledge of employer is knowledge of 
insurer) <i. ailal7s 
Nets pcey ini blisal OS. 4 aap ew oo Shon OoOeOO Oot 3138, 3139 
lump sum payments........-.+...sseree 3145 
marriage of dependant stops compen- 
sation... 


3048 


Daketete sieverceolempreheveleislerelevelsasy sei tances 3141 


maximum benefits ... 3137, 3138, 3139, 3140 
medical attention covered by insurance, 
3122, 3147 
minimum benefits . . ...3137, 3138, 3139, 3140 
minors as dependents..........seceeeees 3141 
protected by act........ (2) 8118, 3132 
misrepresentation of payroll by employer 3154 
municipal corporation employers within 
aU) EIGER UC TOUU GRAD GcDoo OB maeteetorete 3110, 3111 
non-resident entitled to compensation, 
TOU. TYOTAE she Pate ossan'sscbapethverers aPulets ce roisurke) srekete toate 3126 
notice of hearing to determine reason- 
ableness of order.2...5. <2. (3) 3077 
of insurance filed by employers. 3115 
to employer is notice to insurer.. 3117 
to be posted by employer show- 


ing compliance with act...... 3128 
oaths, commission may administer...... 3079 
officers of state to aid commission...... 3085 
orders of commission, when to take ef- 
POC Te cis cea are ints (11) 3076 
valid until found other- 
ROS One. Katte mane) siaet (10) 3076 
(akevehaveys! 5. 6 Lucha Occ cra POImOu OD m0 3112 
employers must obey...... 3071, 3072 
extension of time for compliance 
sATINIST Yates a dieter oreirele: ores ersten (onions) S76 (11) 3076 


petition for hearing on reason- 
ableness and lawfulness of, . 
(5 =(2)5" C3) 5 ec Ohia 
presumed to be just unless em- 


ployer SUES . . csc essence eves 3078 
publication of . . ......seeeeeeeee 3083 
substantial compliance with act 

sufficient Pe RTE OOO 3086 
suspended by the courts, when 

Ep ish@oloeinas qmabmoccoes Potsn cd CEO) 

DarcigedisabiliGys Gece isons ctesionlerne Brett ier 3138 
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INDUSTRIAL COMMISSION—continued. Sec. 
payment of compensation.............. 3116 
OD VaOM ee cpearetaiere) ocle iw ol etets’el cvoe veers sertelerats 3094, 3154 
penalties for failure of employer to give 
Stat emlentaessecmeeaemncet ete 3094 
false statement ........-.. 3094 
deduction from wages of 
royMeasshOhene woooneanas 3114, 3151 
failure to file report of in- 
JULILCS Bree narvere aialereueree ct. 3156 
general for breach of any provi- 
SIONMOLNAC bars nea eiste siecle eieka eset 3092 


misrepresentation of pay roll... 3154 
refusal of employer to show 


DOOKS Medien sisielslevsie steels frtcherenats 3153 
where non-insuring employer is 
SUC) DY State. os wretelercisiers se stersis ie 3130 
permanent disability . . ...... esse eee ees 3139 
petition, disposition of.......... (3), (4) 3077 
for hearing on commission’s or- 
GORI eens as letencaerovee storey eves (1) 3077 
for investigation of employment, 
(8) 3076 
form Ofna cence rele eisiele cares (2) 3077 
LOAN Seema ot cies olste icra sivieishal sted scecotenehoteKeveier ate 3130 
policy of insurance contents and form 
WLESCrI PSM Maweelee eteyere 3116, 3117, 3118 
in state insurance fund.......... 3101 
preference of judgment against employer 3135 
to actions under this act........ 3091 
premiums, how determined........ 3104, 3105 
on policies in State Insurance 
BING eS Lierctte tPcchensters tere cares (2) 3101 
reduction of in State Insurance 
Loabonvels Wyddkesel Baboon sAoDda aD (4) 3104 
WANS CUST Aa rare crotereincere ore tarereievare 3123 
private system of compensation......... 3124 
procedure before commission............ 3130 
in district court actions..... 3087-3091 
LOCCSS amagem raletlersincislo.ciatereisystoveberoreretetets len stine 3087 
service of summons on commis- 
STON Tac sis, selessnavate cl pig aietecostustalerorereete 3098 


prosecutions, attorney general, district 
attorney, etc., to aid in, under act.... 3085 
publication of rules and orders, etce., 
3085, 3160 
TALS MANnsSuran Ces. Kec ema cm aioreee 3097 
in action, recovery not limited to 
compensation rate ... ...3127, 3133 
readjustment annually ....... (3) 3104 
requirements in classifying and 
fixing rates and premiums.... 3104 


records to be kept at all proceedings.... 3082 
to be kept by employers of all 
IG UEL OS ewes earch ck eee 3156 
reduetionwor premiums... oe adces (4) 3104 
reinsurance by commission.............. 3103 
remedies against employer who does not 
PO SULC Bee emeetrs te ani eterna 8130 
_ of dependents in case of death.. 3127 
exclusive under act.o..........¢. 3132 
report by employers of all injuries...... 3156 
of commission to governor....., 3159 
safety devices, prescribe orders for..(2) 38076 
employer must furnish........, 3071 
fajlure, tomprovidesmssencssee dees 3072 
no employe shall remove or dis- 
DIACO ich» cae ee eee 3073 


INDUSTRIAL COMMISSION—concluded. Sec. 
seal of commission.......... ee vestoawees 3077 
secretary, commission may employ..... 3070 © 
self-inflicted injury bars compensation, 

3122, 3130 
special proSCCUtOr <m amos ciieleto iets (tereacits 3085 
state, contributes to fund..........-.... 3120 
manner Of SO GOING. a. a. sae cle eee 3121 
statistics, to collect and publish..... (7) 3076 
stenographer to take down proceedings 3082 
-stock corporations, subject to commis- 
SiON, “WHE scewccteis state crestor siercheraevenetane 3114 
SUDDOENA, MAW; ISSUC marreraietehelelerertetcleltisters 3079 
suspension of order, by courts.......... 3090 
table of periods during which payments 
BITOW COs cei ociote erclaiclelehe opaictstslstete ctslshelaicteivtene 3138 
taxation of employers who do not in- 
SUTO I a cccoy erste ave love tartare ipeoeeterate 3125 
temporary disability ........... 3134 
termination of period of compensation, 
3137, 3138 
time, application of employer for exten- ; 
STOm OLS measles ersteveresetetaer sere (11) 3076 
extension of after hearing on or- 
(3 U5 Sh One EOD OG o O-6 (5) 3077 
Of PAYINENE (aw eles ts 3136, 3137, 31388 
treasurer, state custodian of insurance 
HUTA tarcswremkoisrersttereyera) one cteasetoRer rat eteee 3106 
shall deposit unused portion at 
Interests, Mt clasiesiahrcleters erorteere 3107 
violation, each day’s failure to obey or- 
der=is Separate. siacictetee «oun tesvernerereeaere 3093 
wages, average weekly, a standard, 
3137, 3138, 3139, 3140, (2) 3142 
waiver, of right to sue, or of compen- 


SAtion Oo eae ee a aanina cesar aes 3134. 

no agreement to waive rights to 
compensation valid. <y...6.65. 3151 - 

wholly dependent who are presumed to 
DOs. beg Sy... Zctersvctarate © eich eteuite sha tepetene ereieeaee ee 3140 
withdrawal from state insurance fund. 3102 
witnesses, may summon................ 3079 
Gepositionsy %/-.0 statist erro 3081 


fees, who entitled, how paid.... 3080 
INDUSTRIAL SCHOOL 


f 
board of trustees: | 
constituted how, powers... .5204, 5364, 5366 
Oaths; bondsi. Gam saa Sood Wh) 
serve without pay, expenses.......... 5367 
president, treasurer, superintendent... 5368 
secretary, officers’ bonds ......- Semele 5369 
to visit school, inspect books........ 5370 
instructions= to, inmatesn.s nae eee 5371 -2y 
apprenticing inmates ssee.e eee 5372 iq 
contracts, purchases by, etc..... 5207-5209 1 
members not to be interested 
Lin Coys, 1aligg teschatetores dl vane eee 5206 
fees, etc., to be paid by state treas- 
UPON ine ie bie lesetaiievere atetetedotece le atettend eee tenets 5213 
certified report filed with state auditor 5213 F 
auditor’ «2a eee en eee 52135 ae 
Procedure to commit to: : 
juvenile court, complaint............. . 1818 © ; 
hearing inoticemotea se neneeee 1815 


Procedure eee aceleelecrmpLoat 


i> 


hl 


INDUSTRIAL SCHOOL—concluded. Sec. 
procedure to commit to—concludea. 
juvenile court, findings of fact........ 1822 
decree of judgment........... 1823 
miscellaneous: 


located at Ogden, purpose, 
Con. art. 19, sec. 3; 5363 


expense of keeping at school.......... 538738 
LerIM= OL "commitment..eses se hon 53874, 5375 
TEledso-Oi PALOlemart auc aee vee ee 5376 
girls may be kept elsewhere.......... 53877 
aiding to: escape, penalty. .......<.... 5378 
unruly conduct, remanded to court... 5279 
INDUSTRIES 
statistics concerning obtained by  bu- 
Ee VU wap ereye ov shane totehs sere. 61 it sustaye sears eile weal eies 6 3034 
INFANTS—See Children. 
INFERNAL MACHINE 
Okes UL aNe le Red oS eye > Oasane te cee en eee 8480 
sending by mail or express, penalty.... 8481 
constructing or possessing, penalty.... 8482 
HULISGICUIONNOfs ACUOMe eae ee eke: se nee 8483 
INFORMATION 
amendment of, before plea............. 8781 
BDRLCR PLCs he seers. siciioe iia ee oe 8781 
answer, motion to set aside, or plea.... 8874 
arraignment—See Arraignment .. ..8860-8874 
RUCESSOPY, “AP AISE: ee sae ee os Sart 8851, 8852 
folie SOOw alll ae ci. t.cieriSe eae eae 9243-9270 
increase onefindinegs.. .. © certs % 8869 
conspiracy to procure false, etc......... 8018 
conspiracy to cheat or defraud......... 8849 
COMMU VOMLOLALLY ten eineneteis a iehe ots eave eee aie 8834 
polygamy, cohabitation......... 8091 
adultery, fornication 7-. . hece.,...8092 
larceny, false pretenses......... 8834 
embezzlement, larceny ......... 8834 
forgery, uttering instrument.... 8834 
LOD DEI PlAGCCM iis fe eicisie re aueee eue ers 8834 


burglary, housebreaking, larceny 8834 
confidence game, contents and form.... 8357 


copy, when may be used............... 8853 
COT POTAUOMsASALUISE oie Greys nie sea esses 9360 
crime for which accused held, need not 
CLAVE ERS Sry hye Sie aCh 7 CO SIREN ORCS ETRE RCE SE EAD 8779 
CYIMOG: Of GOUMMMCESION Of 2 .c5.0.00% fees 8681, 8688 
commitment, must recite... 0c... ene cccae 8782 
COTE CTIES Sree ms tereaera) sie cs ste eten ates toys! ove. olola: shea) 8830 
defects not prejudicial disregarded...... 8842 
direct and vcertain in What cect ocx cones 8832 
STI Cae sere tacets cere cressiey chcis siaieiiens austere sparere 8676 
district attorney to file within thirty 
GaAVSrvaALter. COMMITMIEMES 6 ioc esic-sinre See one 8779 
dismissal by district attorney...... 8780, 9348 
for failure to prosecute....9345, 9346 
Ee Ygmesl Cie B igtie 05,01 0060 & EM arc RC ER ae 9350 
SM UPECT. COpiaemarteictete Sais tie ele bree asie eis 8887 
STOUNG Sy OL. austere erates oe ciauesersyre sper 8889 
Th avahasa etl Ob ee =a. 1 sen CRON eR Ae ORG chen ER 8890 
WANEM SCAT oy veiples cic, waers cece usteterersceisins 8891 
TREIChnanS Ne 5 Goradodnedoocadgenoe tins 8892 
MNO TIANELL weenie Chale eietele tetany ofits ate 8893 
resubmission after......... 8893, 8895 
GUGM ETS AAS Bas eR rnomoupos Sob oD 8894 
finding kept secret... (...-..e++-seseees 8854 
penalty . We ries cdots hae 8854 
forgery, for, when instrument destroyed 8847 
form eis Salts cortun a aoereresc lech aveteeiey stan eetanetets 8831 
information, new, filed, when.8882, 8893, 8998 
joint ownership of personalty, how 
SMSAVEEGINS oo gnaakno ood me seDobaumottD ia 8855 
judgment, how pleaded...........---+-- 8844 
judicial notice matters of...........-..+- 8843 
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INFORMATION—concluded. Sec. 
PUGS Ce USAIN Sitcaieme me wale oho ene Te 808 
Ni TaA bart OMShry sane ene Me acre tate etre: vies eeocs ee 8665-8671 
local jurisdiction of public offenses. .4685, 8660 
IMAUCOVS OL | MaClaNOvICens sateen 8843 
motion to set aside, grounds, etc....... 8878 
in! writings see ons 8880 

when made ...... 8880 

when heard ....... 8881 

order, éffect .....- 8881 

postponement . ... 8881 


resubmission ... 
granting not a bar 8883 
larceny and embezzlement, for....8834, 8849 


IibelywLor, HOwepleaded. menrcemecneeiri 8846 
name of accused, when erroneous. .8833, 8873 
obscene books, etc., for exhibition...... 8850 
offense, charge but) OnGs.ec.csn. cee eee 8834 
objections waived if not taken.......... 8896 
perjury, for, or subornation of perjury.. 8848 
private statute, how pleaded............ 8845 
DISAS. COT se eS cuss hose sere wala es yee 8898, 8907 
presented: ini Gistrict COUrtEI ii... cis orients 8775 


prosecutions by, after commitment, 
Con. art. 1, sec. 13; 8549, 8773 


presumptions of law not stated........ 8843 
TO COLGEM mibOmD Capricterstersisns ctelo: oLpeielerstoweleteleenets 8853 
pleading, rules of, prescribed.......... 8828 
statement on failure to file............ 8780 
signed, must be, by attorney...... 8876, 8878 
time, statement of precise, not neces- 


Sanya 
statute need not be strictly followed.... 8840 
SUPT CLCNI Es © WIRCT fo) cal teh Aclellereters: slcueneveRarsrelonotetene 8841 
iaugaks [LOMA OCH eyo R man CODA EOUN TO GON iae oe 8874 
not void by mistake in party injured. 8838 


witnesses names must be endorsed.... 8782 

words, how to be construed........ 7893, 8839 
INHERITANCE 

SCCPSICCESSION Geum circeustersletteta sitar sere 6404-6430 


INHERITANCE TAX 
administrators, executors, etc., liable for 3185 


£0 “CONGCEF aii ces ees Mole netets Sule, Bee) 
to report certain facts.......... 3204 
amount, howmdetermined.\.. 4... .1c .2sierevers 3185 
appraisement, objections to, procedure.. 3191 
action in cases now pending.... 3192 
made within thirty days........ 3193 
OXPeENSIOM OL Mee mere eisai erect 3205 
appraisers, appointment, term.......... 3187 
COMMISSION MLON.. 2 eis ascites 3189 
AQUWEESSGOL toy as. steraceushevs: sens cnetorevetereete 3190 

must not take fee from heir, 
heveWlAlci Bae. Goamominkarnc Modoc. 3188 

bank, etc., give notice of transfer of se- 

CULITICS iat cemtet ss ekelcis ciaietevets «= fer slcrateatereneis 8211 
clerk to commission appraisers......... 3189 

to keep tax and lien book, con- 
a) oR dette Lin ain -GaRTOORC ACO ye men 3203 
towenter information’... ...5.9 3206 
Omir GxasCM Sic crsrelecsincis ctste-e ier cee 3206 
to record proceedings in probate 
TE COLG erie ae Wet otaisiecctaveieletiede pore totens 3207 
PInghHer Gut OSs Ofay..cicis cerasrelsleltbiere 3208 
COLDOLALE  StOCIG TAX OMe os: cie ass oie svalnvateretels 3214 
compromised, certain caseS............ 3215 
GCOStS 1Of, COUT, WO PAY Saas scree > «\elelseielele 3210 
procedure when state pays...... 3210 
corporation furnish information to attor- 

Sate (MAG Al RG Dodo croonAwgoUEnt obec 877 
ONsiayjeyet okesshoverel GOS! D -poreogecoauns 5 . 3186 
AECWECTLON'S seas ore Wiener eke selaueavausl ncstoles sim ereroter nate 3195 
district) attorney, .auties) Of.ie.. sels 3209 


a eee ee ee ae 
. a war ny eo » ; ‘ ‘ Sy - : : 
A : fom “a si a eS SO 
1852 GENERAL INDEXS 5 72 ee eee 
choot a 
INHERITANCE TAX—concluded. Sec. | INJUNCTION—concluded. ie Si 
district court, jurisdiction............... 3201 order in proceedings supplementary.... 6964 — 
shall inspect proceedings issued without notice, revoked . 
aNGILeportsare sent 6209 without notice... .-....-.-0092,71022 aa 
direct district attorney pleadings, ete., when served........ see. 6689 — 
to bring action........ 3209 Werified maw he mnustm oie eter 6689 
estate over $10,000, on, after debts paid 3185 cause heard upon..........+-+-. 6689 
executor, bequest in lieu of commission. 3195 | power of judge at chambers...... 1679, 1805 
foreign estates, tax levied on, when and public utility com. against public utility 4842 
Gh DSRESRCCLA o5 oonasoosgacHesne: 3212, 3218 ~+served on a holiday, may be........... ob 
legacy charge on real estate............ 3196 / stays statute of limitations............ 6485 
SMC AGMEDANG Codon dno abo HORaD ht 3185 | undertaking required, form............. 6690 
payment, time for making.......... 3193, 3198 — not, required” when see necer le 6 
estate for lifesor term).c., «terns 3194 exception to sureties............ 6690 
default, property sold.31938, 3194, 3199 | Justification.) mm meine ete rceter 6690 
made to state treasurer........ 3198 | VACHE oy io eile cietereteh neues oteueten et otak sal ater 6692, 6693 
no final settlement of estate un- INJURY—See Damages. 
PUTA Sein. arensaterr ite, ceeresacnieters Pereute 3205 INNKEEPERS 
state treasurer, payment made to...... 3198 refusing to receive guests, misdemeanor 8445 
must collect when....3194, 3195, 3199 penalty for false representations to..... 8444 
may demand information........ 3202 have a lienVon bagzeage meter. 2. oven & BY Mi 
copy of appraisement filed with. 3190 foreclosuress sehen eer 3774 
may object to appraisement.... 3191 INNOCENCE 
may appeal to supreme court... 3191 presumed until contrary is shown...... 8978 
represent state in actions...... 3201 INQUEST 
present clainy for ‘costS-ehisena: 3210 disposal of body, expense of burial.... 3236 
examine securities before trans- at. coal. mines, procedure. .5 05.0). -.. «cae 3924 
MEW Gag Wade M ope oae Odds SA Oe SDF 3211 expense of, paid by county, etc..... 1434, 3239 
enforce payment on corporate fees of jurors, certificate.......... 2550, 2552 
STOCK ae cpieale ete sal se eee 3214 of witnesses, certificate....2551, 2552 
may compromise certain cases. 3215 Of justices: . aba. ss auaaer Oe 2527 
title applies to pending cases........... 3216 juror, who competent.............. 3596, 3597 
INITIATIVE AND REFERENDUM incompetent osname terete 3598 
provisions of constitution as to, G@XEMD ty Mere doa talaee ct tere cee 3599 
Con. art. 6, secs. 1, 22 LAiULELtoO ADP CaATs oem lvetenemeiere 3225 
See Elections, Direct Legislation... .2290-2314 OBEN OES: ieee oes 3225 
INJUNCTION jury of inquest defined................. . 3596 
affidavits, evidence on...........-.0000% 6692 justice’s return to district clerk......... 3235 - 
TOENt AS Lee eae ae Ee gor. jy» sustlce sol the: peace se De ea ne ia 
dissolved or modified, when should be. 6693 of another precinct to hold, 
ex parte application from other district 1677 SUNGD Ait 2) ere eon eae sont 
ELAONLCA NIN WAGE CASES e)teptetyraiyate eyes 6688 post Tmortent, “capers. Stenee lana a 
LOMGCSELAI WAS LCi mi eletratane 6946, 7254 | . provierty, “disposal jot decease 4 : 
to prevent removing ore........ 6787 GAVLT e ae Site etereee eta tanete eecease ie tale aceemetits 3238 
in action for separate main- register to be kept, contents............ 3237 
Lonance. see ee eee 3031 testimony to be written, when.......... 3228 
to prevent foreclosure of chattel Verdict, TOM CO hectare ne el anie at cart ketene 3230 
mortgage by advertisement... 472 not made public, when.......... 3231 
labor disputes in, when issued.......... 3652 warrant ,ofsatrest, Upon ap 238s 
contempt, how tried............ 3655 COntenits= Of CieCt inwards reat . 3234 
not granted against industrial commis- complaint unnecessary . . ..... 3234 
SION eee Oe ne a 3161 warrant for qualified jurors............ 3222 
dissolution fraternal insurance fOr ea eet eee ea siahoeaen ge tere) 3223 
BOCICLY. = wee Lit See Oe ee 3297 | Service and) Teturaek «mr ore ras 3224 
public utility commission...... 4842 witnesses, subpoena, contempt...... mei ROaeo 7 
to restrain taxes except....6093-6097 OREM OL se. peeeee tet ete ae eee 3227 
issuedi bya judge or court.....2:+.cseee.. 6687 | INQUISITIONS 
ISSUCLONSa Holiday. cmMayn +s jo ecsc em 1794 Under prohibition Tactayas.en ore eee 3374 bo 
jurisdiction, supreme court, | INSANE a 
Con. art. 8 sec. 4; 1343 See State Mental Hospital...... » ++ -B883-5429 
district court, “incompetent” defined ........ Mor .. 181% ee 
; ; Con. art. 8, sec. 7; 1667 “insane person” includes whom........ 5848 _ 
motion to dissolve or modify............ 6692 incompetent as juror............ BooodoD ea 
nuisance, abatement OL ta wena cta aerate 4275-4282 guardian appointed for, when committed ae 
Sa and pictures, to prevent unauthor- to mental hospital........ as » 0408 
BEG Ge iat | os - eany (eS 
x pagusmeaa ten 2 eee es ees | pitas vs Seating fe eae sins 5408-5411 — 
: od 1 GO ae care’ in countynospitaly .. eee - 2789 
seuecaune : sae mee a Me hearst? 6692 commitment to. mental hospital, pro- 
musics et ee Ae WEN ae ceedings . . fot teen ees faa 5398-5406 
See Bie Ye te UT OMe wear avai stave aks guardian appointed for, petition........ 7816 
temporary omer ie Ses 66 oath and Bone ads maces aad 
EM pop obonEls 89 | adclitenin: jaan (J. C. 7439) 6501 
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sales of goods, effect and. rights, 
5162, 5163, 5166, 5185 


see Sale of Goods. 


INSPECTION 
SLM AT LTA CUS Mae errata Gaetlte. ware 4 oi os tals scsav'. 6ir0 183-200 
ose Alaye ued che Ce On ea RO STIS, cao NO MONDE ROCCE ROT nS 975 
Git jOrNech 30% aap Mes Shee ten atenced Tance ne Teen 415-422 
of books by “state auditor.............. 5715. 
DY COURLEV s AUGULON teen eta ar ti<rieieye\0 1554 
Oe COFDOTACLON IM ci. cit nistes cin tie 876, 8372 
OL CHEV IRS CALCRS ool ccshacieimic schis eletayn asocnstasacones 6281 
GLECOAL EIN CSre yond nie maces. «3ere 3915, 3926 
of dams, etc., by state engineer... .3408-3410 
Osis eh he Vee 5 ean ec circ 1921, 1922, 1937, 1940 
of foods, etc.—See Dairy and Food Com- 
missioner. 
Dye ClLLLCSear cate pee 570x44, 570x46 
lenz, (ONshaUKES) Oe wed ooo waa Do thc 1400x16 
Ei MAMDDE nb RCH MORO ep een Owio SOO oIOO dod 1904, 1905 
Ol POLIS PCL Cs ajo tine coe els ce ctoss =) spots esie es 1922, 1954 
GE ANGUOTe: & a ec ate pears OND OO DmOUe 1921, 1931 
of property, ete., by jury.......... 6807, 3000 
of public records, right of citizens...... 7079 
Ofs scales, at Coal MINE. 66.8 cee ses wees 3934 
of slaughter houses...........--..++++- 1922 
of weights and measures.........+++.++ 6283 


of writings, accounts, etc., demand for 
6594, 6595, 6598, 7018, 7204, 7488 


of public utility, rates by public........ 4784 
INSPECTORS AND DEPUTIES 

of all departments may be deputized to 
enforce prohibition Act... ..02...-.:... 3344 
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GENERAL INDEX. 1853 
fe eee Sec. INSTITUTE OF ART Sec 
uties of LAM comaetate - i j 
See nels eee 7842 ereationwmenimopy octmier atte aa mc tei eee 5300 
; ) capacity, governing board, appointment, qualifica- 
5415, 7818 tons. 5301 
Me ce ace ee we we. TAOTING AS Meets) e meets CA stele dieycls:n oil ghee 
ue treatment, ete 53 .qibse.3 AOE ORe ete 5425, 8176 terms and compensation... .5302, 5303 
statute of limitations as affected by, powers 5305 
: ; : 6462, 6463, 6480 Memberships: scented 5306, 5309 
guardians LOMsMIMEACTONS seen sas ae 6500, 6501 committees .... 5310, 5312 
nce ON euardian BD IO ain ea git) 6548, 7877 annual course of lectures..;.......... : 5814 
as parties to action, | exhibit 5315 
Gao gigas en anen 877 he : sitesdeieiahdtee tte Saath Meee ae 
cannot be tried, ete., for crime, \ BUDrODYIAtOn eee. 27 eae 5317 
caee Oe er Mare das Sere ap 
incapable of committing crime........ 7915 | ee ie F 
Gore hot esate bandhnebr preon: armer’s, Prosded LO Bate: eet rece es 5285-5286 
ILO DC. Uinpehes: eementmehoR lees: Ave elke sinahatay w/b re a 8975 PO AGS as i a AERC 
must pay reasonable price for neces- INSTITUTIONS 
SOULES watts Gane hector ig's, Semis Au 8 5111 defined in dependent neglected ‘children 
non-resident insane, disposition of...... 5412 BCE eee e eee tte e eee eee e eee eee ee 1850 
in mental hospital, inquiry into sanity.. 5415 Seen ocateninstitutions: ns... see 5204-5561 
discharge upon Tectovery. «. ti wan. vncee 5393 INSTRUCTIONS TO JURY 
UVALCIMEME Ole CASES! OL syle sinie ce ne >er0 5975, 5979 civil procedure: 
persons, marriage of, VOlde cs. . .<sk cis 2967 before argument .. ...-.. 6802 
. convicts and accused persons: Tu awiitine | oxcentionnsck. oe eee 6802 
POU EY sito SAMiCy sxe vena ens. s.c16 9327-9331 LECUCStSeE sree Le ee i <4 eee 6803 
kept in mental hospital, when........ 9332 | DETCOU. Cnadhkedict ss ee eee 6803 
; expense Of » . ....- eee eee eee 9335 | numbered, read without explanation.. 6804 
commitment exonerates bail.......... $333 | nkbhee scares NE Bo hi Rowena 6805 
sentenced to death, inquiry....... 9174-9178 | filed, part of judgment roll...... 6806, 6867 
convicts, inquiry into sanity of...... 9328 after retirement of jury.......... 6811 
released from mental hospital, when. 9334 exceptions, when and how taken.... 6806 
time in mental hospital deducted from may be given on holiday.............. “1794 
3 | 
CTI mers ee eae eer are 9334 criminal procedure: 
COStROfe CXAIMINALION NS <co.01-' else: 9335, 9336 | as in civil procedure 8975 
INSANE ASYLUM ‘ need not bé excepted to.<............ 9192 
See State Mental Hospital.......... 5383-5429 We grand jury 8800 
Ae band te i obate settled witl Dee ieee eee 
nsolven ae Se ee Oe S Wwils 7643 See Negotiable Instruments........ 4030-4235 
: in one year..... BETAS II BE Cra! iss may be inspected....... 6595, 7108, 7204, 7488 
insolvent bank receiving deposits....... 8369 penalty for tearing or destroying 8399 
assignment—See Assignment . . .....294-315 larceny of : a $293, 8295 


when execution deemed admitted, 

(J. C. 7489), 6594 
conveying real property—See Conveyances. 
forgery—See Forgery. 


offering forged for record.............. 7978 - 

ini eviden Gehl). Uinesk Sete ate nctenees W991 

form of acknowledgment to.......... .. 4889 

private seal not necessary.......... 4876, 7106 

anak: valid atinies wr. oceans sence 4908-4910 
of record, notice imparted by defective, 

4908-4910 

action on, limitation, six years.......... 6466 

OLsTECOLd OPCHRtO INnSPECliON Nir... teres 7079 

recorded by county recorder..1576, 1585, 1595 

in evidence, acknowledged, effect...... 7114 

admission of genuineness....... 7112 

alteration, explanation... ...... 7118 

certification, form of, seal...... 7096 

copy refused, exclusion........ 7204 
genuineness, effect of refusal to 

OITA tee ae wares ors Ecce stan sa cele neanete 7203 

handwriting, proof........7110, 7111 

inspection refused, effect........ 6595 

notice to produce, effect........ 7108 

of decedent, when admissible.. 7413 

private, generally ......... 7103, 7118 

public, record of, proof......... 7092 

representation of credit....... .. 5818 

secondary evidence... 7116 


sent by telegraph or telephone, 
Secuencia steers sHone seLlay 
Salil ateGraneu cseeusadantesssval ste 4908-4910 


gf 6): a 


i 
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INSURANCE—See Insurance Companies. Sec. INSURANCE COMPANIES—continued. Sec. 
money, when exempt from execution, commissioner, duty, keep records and 
2874, 6925 Statements ramet armen, 
exempt on assignment,......... 299 furnish copies law...... 1130 
burning to obtain, penalty............. 8360 turn over to state treas- 
presenting false claim, penalty. a 8361 urer all moneys....... 5 iad 
GHETIEIONTOUTCAl .CSTALC ei © < wieleisietele ser’ slellaye 1201 license to agents....1139, 1140 
CGEMCOUNIEY 2 OULLGIN ES crore szalerere te ccuerslexteratarer 1400x34 TEVOKG' fs tne ee LO 
prepare and furnish form 
Pe CUACOMEANIES of statements ....... 1143 


See County Insurance Companies, below, 
3250-3265 
See Fraternal Insurance Companies, be- 


NO Wars Med trols Sorerevelene:© crete nv nlelste clot ersrevers 3275-3316 
acceptance of chapter by fire insurance 

COMP AICS aw, cs <icceiovalciejeleoisiee + sicts'e 3 1175 
actuary, qualifications and duties...... 1124 


not interested in insurance com- 


DUD aero tene ane ocraratetovanel ciate eterentereie 1125 

agents, may be licensed to do business. 1139 

for unauthorized companies..... 1139 

WANTCLOS Bi oie srenugcataieincs = oreiete a oe roratey 1139 

OWA ae Feresahd ont renters sevelese evanniete vats 1140 
companies notify commissioner 

OLANAIIOS a ramen chetorete eters toteratoraie tne 1140 
certificates of authority issued 

by commissioner ..... 1140 

condition and term...... 1140 

NOVO CAULOM MAN alelelateta telstare 1140 

Okie Chats MoReEKalan sm EAMncmkOORon 1140 

LDN As Gop Go oOGeOGdH 1152 
resident approve and counter- 

SiSMMePOMCIOS c.00, raters tetererscais 1166 
misrepresentation forvidden and 

DEMALUC VER ce, ei ctetaetonrcele: eichelsieictarsrecs 1166 

revocation of authority.......... 1166 

Day oer Ay PANG A, SeGH OC OOM OO OLIGUODO ROMO S 1134 

assessment companies, restriction on.... 1172 


subject suspension commission. 1172 
DAV SUSAIMICHLECS ctraisis reicietelercteleretarere 1178 
organizations, general ....... 
accumulation of profits.......... 


eapital required of companies........... 
mutual assessment companies 
ASOslurmishyPond en seicmiieeie ste sienL Lae 

foreign companies make deposit 11444 
NOWAINVEStOAG tm ce-cscisicie cleteisisiesiaer LUO 


certificates authorizing’ doing business.. 1140 
conditions and terms............ 1140 


COMMISSION = AeEfiNed ms) .eecle et Leo 
commissioner may suspend or 
GOVOKC merce te siaetrt ae 1134 
appeal from, to court... 1134 
procedure in court....... 1134 
may revoke for doing business 
in another state without au- 
thority 273 siecnhnce ASHooosDAoAQdS Label) 
for misrepresentation ...... Riaacren LOW, 
certified copies admissible in evidence... 1129 
PlEMCAIBASSISLAN CO .1 Wacievc tees cee eee LOE 
commissioner of insurance...... acnoodsa. 1tpy 
termny Salary, ereMOValisc.ce eo. she 1122 
not interested in any insurance 
(CONFO) OEY ONC A nck SOO OO ORS AGeG 7 125 
Con Burren evel \eVos ave at, Sn oO OO Gans 1126 
GuUtyAMECNeral Sd Seca cctctraheet oc 1130 


receive and hold securities 1131 
respecting securities 1131, 1132 
investigate companies and 


AON CICS Meme tslelerss ete orjte 1133 
issue certificate of au- 
thority. caus ice 1130 


valuation of life policies 1153 
suspend for improper 
POLICIES er ehtey teeenetete 
approve policies........ 
revoke authority for mis- 
representations . . 1167 
for offering special 
inducements ..... 
failure to pay pre- 
mium firemen’s 
fund . 2607 
to examine all policies 
OFF CONtYACISS.-.) su ere vo! 
to investigate improper 
reissuing . . 
revoke authority fire in- 
surance companies . . 1175 
may suspend guaranty 
fund certificates eA 
may apply to court for 
receiver, when . eee LTS 
supervision over mutual 
and assessment com- 
DANICS f Jesu Nesiercbetere tere 1178 
approve organization mu- 
tual or assessment com- 
DANTCS were eie ra stoners 
voluntary withdrawal 
fileG Swath! cae eevee 


duty under corporate suretyship 
chapter: 


1157 
1158 


1168 


certificate, issues 
TEVOKES: 5.5 sae Loko 
for withdrawal 
securities . . . 1209 
annual, to com- 
DAM Yio ss cheesy eet 
annual, to agent 1211 
statement, annual filed 
With: Saves mee eee net oe 
duty under firemen’s fund chap- 
TOPO. Banc silane ae GOs eae 


1210° 


returns filed with...... 2603 
1% on premium collected 
YS vin etn eee eieioe en 2004 
investigate returns ..:.. 2605 
revoke authority . .... 2607 
dispose of funds........ 2608 
duty under fraternal insurance 
chapter: 
approve organization, 
DONG sa. sacar eemeCose 
pass on incorporations. 3282 
issue preliminary certifi- 
et Wa tate tear Mintaro sn ROO OS GR te 
list of organizations poli- 
cles filed. with... -eeoccom 
amendments to constitu- 
tion and by-laws filed 
WIth acs sian ere eee OOSS 
: to pass on mergers.... 3284 


license foreign companies 3286 b 


ese 


INSURANCE COMPANIES—continued. Sec. 
commissioner, duty under fraternal in- 
surance chapter: 
process attorney for all 
societies ..... 3287 
duty respecting . 3287 
annual statement filed: 
WithBae ota tanita ees BeOS 
valuation of certificates, 
TOPOUVUOL ee ces OL9O 
deficiency, may 


SWATNGU TR es sie ctere 3293 
right of visitation and 
examination =, ..<s..0.5 o290 
wind up society, when 
ANGE HOW Toms tcsm asec 3296 


examine foreign societies 3298 
revoke license foreign 


societies . ........3298, 3300 
reports filed with as to 
family protection ...... 3314 


duty under county insurance 
companies chapter: 
statement of condition 
yearly to be filed with 3265 
if satisfactory yearly re- 
newal certificate issued 3265 
“company,’’ or “insurance company,”’ 


GUESS OK ECG [eg arte echt, cs He Re Ie I eee ete 1120 
county insurance companies........ 8250-3265 
county mutual companies exempt from 

EMOTE cute tates « areteloie io ekolersers tans wal 1187 
department, insurance, organized....... 1121 
disbursements by domestic companies.. 1146 
discrimination prohibited, penalty...... 1167 
dividends payable ohly from surplus pro- 

SPENT Tic Grd iorerrc et ieee wrecks ete sleep cle sie 1146 
PTOMMESLIC >: © GOMNEG «5 sls musi sue eye creel ae 1120 
examinations: 

commissioner investigate violat- 
PLOWS Sey sie .etaxate eure eats 1133 

examine companies and 
BSN CIOS cack emis ELLoS 
may publish result..... 1134 


may revoke certificate... 1134 
order appealable to court 1134 


power OL "COUrt se - cia <i 1134 
fees, paid by companies........ 1133 

failure to pay, lien on 
deposit .. . ...--..205- 1133 
fees, general schedule.............+-++.4+ 1135 
special examination............ 1183 
1-1-2% gross business.......<.. 1135 


COCO INGLE D 5 Ge AOC CHIG TCC CIID 1135 
lien of other taxes, licenses, etc. 1135 
mutual and assessment compan- 


TSB A Vie moe ene eterews beste seie. 27 076,'s/s 1178 
foreign companies, what necessary to do, 
1141, 1142 
MAIC MOCDOSLEN sce alerts oe sits hen 1144 
file certificate home state com- 
pliance with § 1144............ 1186 
ACHNE ie ies es aerate ai Melscors sia leie 1120 
guaranty fund certificates, conditions, 
“ (SS WO-—C HOB AOD OI BOCO UDO HOD CRIOG 1176 
commissioner may suspend .... 1176 
court may restrain issuance..... 1176 
court may appoint receiver..... 1176 
insuranee department organized........ 1121 
how applicable to fraternal in- 
SULADCE aie tate oilers sieeve tes eaies ODIA 


how applicable to county mutual 
STASULATICG «cers oielsreleteiel oho eevee oj 1187 


as 


oe ee ie 
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INSURANCE COMPANIES—continued. Sec. 
investments, character of required...... 1145 
TG Waren evinemare¥enstevsis tecere airs! oso ea avotecnte 1145 


joint stock companies, organization...., 1149 
license—See Certificates. 

misrepresentation forbidden and penalty 1166 
moneys of department paid to state 


CPOAGULOTUT ated. hee ete erie pss) 
ACCOUNTSFANGl ted Fetes « L133 
moneys of companies, how disbursed.. 1163 
voucher, full statement........ - 1163 
ONAN aA ie. rete ererenetere ie VLLGS 

unlawful to expend for political 
DUPDOSES= su. s.crevn een - 1165 

investigation and penal- 
GY 5 ey 0 te wisrsreitia et Bane orem 1165 

mutual assessment companies furnish 
DONA cectee wie unin wee ake te 8 Os vie 
CAPITAL Camas eee caivtesioke e sitints niet rie 1144 

mutual companies, ascertain and appor- 
LIONS DLONCSS.- ceonniecaiets ui ateehaete 1162 


furnish statement policy holder 1162 
statement of annual apportion- 


ment of surplus, form..... Bobo LualGy 
subject to supervision commis- 
BIONGL IG, tr. este cones hea ee . 1178 
PAY—SAME: LECS ci. eetew eyciete orate 1178 
accumulation profits... . .sa..«. L179 
organization, general........... 1180 
GITECLOrS #5... meaiereeete 1180 


insure only members’ property.. 1180 
note for premium, conditions.. 1180 
recording a lien on prop- 


CLLY 6h oh ceesiecn cher 1180 
not transferable . . ... 1185 
liability of member.7.........5 1181 
judgment may be had for 1182 
proof of Wabilityneeee 1183 
“mutual’’ to be inserted in corpo- 
Tate; NAMNEs, 2.0 stele eres 1184 
appear in first page of 
DOWGCY i «0:0 eco ene 1184 
names, duplication prohibited........... 1138 
reincorporate Same name....... 1138 
office; at state) capitalic ce. oc). weit 1128 
commission to equip.-......... 1128 
public and records open to pub- 
VLC pater tel ion crore velccets vere hiv tetecsrate sioetmeLao 


contain all insurance records... 1129 
contain statements of compan- 


NEXIS Jal Be BERU OSM OOOO O00 CO 1129 
penalty, for violations by fire insurance 
COMPANIES ees talers sre cre erase aBonaoo aura 
revocation and reinstatement... 1175 
MONSIONS, VLOUMITCCG ce vcrceteerstsves iateniaveneiate 1164 
policies or contracts, general........... 1151 
to be approved and countersigned 
by resident agent <1 0G .c.nestes 1152 
lifes, Valwationy recuse ric siren ete 1153 
commissioner may ac- 
Cept others 5. oa a 6 alalss? 


provisions to be in..... 1154 
exceptions, fraternal, etc. 1156 
suspension for failure.. 1157 
fire provisions, prohibited...... 1155 
exceptions, assessment 
EN eA arnstorrouorin Soda 1156 
suspension for failure.. 1157 
commissioner must approve.... 1158 
refusal, reviewable . .... 1158 
delivered in other states, excep- 
LAO A Gog cOnOdsectiocn oc Sooo esse) 
participating, option. .......... 1160 
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INSURANCE COMPANIES—continued. 
policies, default in payment of premium. 
Liste Offs Olleienmenaeier 
mutual, annually ascertain and 
apportion surplus 
when presumed made in Utah.. 
suicide no defense after 1 year. 
restrictions on assessment com- 
panies... 
to be examined by commissioner 
mutual and assessment co.—ac- 
cumulation profits. . 
“mutua.’”’. on first page of mu- 
tual companies... 


rebates, prohibited, penalty........ 1167, 
VINA EL” CO OCOD Cancre aretetarotetatann ets 
penalty . 

receiver for distribution San rante fund 
appointed for ins. co., when.1134, 


revocations—See Certificates and Agents. 


risk, maximum... 


az 


Bk Re “ 
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Sec. 


1161 


1161 


1162 
1170 
1171 


1172 
1173 


1179 


1184 


1168 
1169 
1169 
1176 
1176 


1148 


to be approved by resident agent 1152 


investigation of default and pen- 
ALtY ck. ee 


reinsurance, when and how allowed..... 
by mutual or assessment com- 
panies... 

when and how allowed. 

be when enjoined . 
Salaries, limits 2% 
SOME AEVISCS <ANIG MUSEO a accereietere) svelte otohenaile'ss oie 
authenticate certified copies.... 


secretary of state, conditions for issuing 
certificate incorporation 

furnish commissioner copies of 
ALEICLES cute ieratelele chee cee tticlel stale 

issue certificate incorporation 

only on approval commissioner 


securities, deposited with commissioner 
commissioner give vouchers for. 
how deposited and kept........ 
company receive interest and 
CIVIideMmdS nsyyre bavcse ce etsteeneleteretersts, © 
liability of commissioner 
IDTOACH Rew ta pogudnscee males cokes ue 
Hen tonsforscharges. se. eicreceee 
statement, annual, general.............. 
published, with commissioner’s 
COLtINICALeS 2 asso ieierreiacteere 
printed forms furnished......... 
stock scheme, advisory board or special 
inducements prohibited 
DENAILY. Mewes sc cSleve cue areas 
suicide no defense after one year...... 
taxes and fees herein in lieu of all 
COGOE Si ccsr ons sivee ed ici ota ea de stain at etee ne 
unlawful to solicit business unauthor- 
AZEARCONIDANY ay nee Meee 
except by special licensed agents 
OTA YM eaterteanthat sverlec treet Caleta 

county insurance companies: 
50 or more county or district residents 
LAN MOLI MEMES Sarno an. thoes ape seh 
must have $50,000 worth of property 
LORINS ULC yeeactrs ssislecios nestor 
against fire and lightning.... 


policies not effective till $100,000 worth 
of, Ansurancem written... ese. cea os ks 
district to include not more than 4 
contiguous counties .. athe : 
incorporate under § 861.............. 
oath: by ~3: incorporatorsese. eee 


1174 
1174 


1177 
1177 


Lilies ts 


1164 
1127 
1127 


1149 
1150 


1150 
1131 
1131 
1132 


1132 


1132 
1133 
1143 


1143 
1143 


1168 
1168 
1171 


1136 
1139 


1139 
1139 
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INSURANCE COMPANIES—continued. — 


county insurance companies—concluded. 
bonds, secretary and treasurer must 
SIVel anes Se nmCL ayer Alara eaTetiane 
have usual mowers and duties of -cor- 
porations . . . s.+ss+-eee are Oc erase ele 
property owner in district becomes 
member by insuring therein........ 
insure only detached dwellings, farm 


Joyysilshbovess: ike Soocdauctn deo 
for not longer than 5 years.. 
size of risks permitted........ 

may classify property insured accord- 
ing +tomrisk< ym oes ae iene 
no property beyond limit of 

GIStViCtie ius eecht ee eee rae 

insurance act not applicable.......... 
losses, how adjusted...... COO OIG Oc oe) 

NSEch le Marmite Tarot oc Opercnceo eee 
to what extent may borrow to pay 


losses . 
when assessment for Oe norte of losses 
each member to be notified by 
secretary... . Sareea et 6 
members may be ed for as- 
sessments... 


company may be sued for losses un- 
Bald aacn. 
secretary to prepare statement for an- 
nual meeting . 
member may withdraw by surrender- 
ing policy for cancellation.. 

must pay his share of existing 


(ED bas ero AO G Op o.cono td 
membership must not be re- 
duced below 50........ ee 
property insured must not be 
reduced below $50,000...... 
cancelled by giving notice to 
InSuLrediana. kee ie 


statement of condition yearly to state 
insurance department ...... 

if satisfactory, certificate is- 

sued entitling company to 
continue... 


fraternal insurance: 


accumulation Dasisy eis cesite seman 
American experience table, as basis... 
applicable not, to certain societies.... 
attorney general institute proceedings 
to swind Sup, “whens... ecm Bes carere 
benefits not liable to attachment, etc. 
constitution and by-laws may adopt. 
amendments filed with com- 


Missioner =e ane aces 
certified by secretary, prima 
facie evidence =. 2i...4.0sc% 
may provide against waiver of 
DLOVISIONSm, co i ydeorae eee ‘ 
may provide for epenite pay- 
MON ES! fey spe pee bia nee eerie ae 


business may be aon WiRCLC. cs slater ofeher 
principal place of...... alee 

death benefits, restrictions as to..... 
examinations of business and affairs. 
result of, how disclosed..... 
exempt, benefits from execution, etc.. 
form provisions of insurance 

COdGN aa aw. sesincens 


certificate preliminary, of incorpora- 
tion's Yah eee 
how long valid... ... 


sete eee 


. 3263 


. 3265 


- 3296 


3276 ae 


. 3298 


3255 
3256 
3256 
3256 


3257 


3 
3258 
11:37 
3259 
3260 = 


3260 
3260 

z 
3261 


3262 


3262 


3264 
3264 
3264 


3264 


: 0264 ae 


3265 — 


3295 
3275 
3301 


3291 
3282 a0 
3283. 
3292 
3290 
3315 
323 Sean 

3280 
3296. 
3291 


$274 . 


Bee 


He ER a 


certificate of incorporation............ 3282 
: issevyidence’ ~ .iuc... 3282 
certified copy is evi- 
GENCE Vay wena ass 3282 
See Policy. 
commissioner of insurance approve 
LUM Ger antorteeierate kote tacts ol aus, cxsiee 3282 
amendments of constitution 
and by-laws filed with...... 3283 
annual statement filed with.. 3293 
examine foreign societies..... 3288 
issue preliminary certificaté.. 3282 
license foreign companies.... 3286 
COMSCEMOM I. hea os ates 3286 
list of organization policies 
Pilea real rede ange scores hesenchategs 3282 
Dass-.on. Incorporation. .....%.. 3282 
process attorney for all socie- 
ties, duty respecting it...... 3287 
revoke license foreign societies, 
: 3298, 3300 
reports filed with as to family 
PTOteCtION. Sa eas cree 3314 
right of visitation and exam- 
INATLION— es Gis en, iste vps sens 3296 
tor pass OnvIMersers: < kgs 3284 
valuation of certificate, report 
Chee Oil Won Sareea CGC oe 3293 
deficiency, may wind 
Tis A el taro kis), aa eS 
wind up society, when and 
NEVE fie qt aa ag, © Mtoe! ae Oe na 3296 
false statements, penalties............ 3303 
family protection, branches for....... 3311 
basis-of contributions... <:..).«.- 3312 
continuation of policy if par- 
ents Quite 2.6.6 ose ce wei 3315 
SMC ANS MO lmaemta lee erste deter 3313 
financial reports to commiS8- 
SU GICVsuee uontre iske oreat talc eceoreliets 3314 
policy when effective......... 3312 
TPESEIV CS LUC LO Later eilern tats eoletere 3313 
specific: pAayIMENES, 2 ooh. alee sieceus 3315 
MEST Sr S tS omer cick cine s fairs 3313 
LES TOTCION BSOCIELY sents + wets ole ne oie 3286 
foreign societies, rights of............ 3283 
appoint process attorney...... 3287 
EXAM A CLONS (Oks eeu eaters oie) e\ele ie 3298 
must secure license from com- 
missioner, requirements . .. 3286 
fraternal benefit society defined....... 3271 
funds, investtnent of.....s.....560.0.0: 8279 
mortuary obligations... ...... 3279 
mortuary and _ disability ey 
applied to expenses......... 3281 
TOUMCASA OLS tect iene aivtererssstolate a 101s 3302 
reserve American experience 
Tey ol Roma te JE Au og Oimoir er eee 3275 
reserve when used for children 
raresihelets! Ay AnenBariognaowooe 3312 
separately maintained . ...... 3313 
to be maintained when chil- 
dren insured : . ....0s.+.... 3313 
government of societies must be rep- 
resentative .. ..... Pes repentelet ste clekevoiayets 3273 
injunction, not lie to prevent dissolu- 
TOS gy oe Acne IO Oe ce AO Oe Oey ORS 38297 


insurance statutes, not applicable.... 


INSURANCE COMPANIES—concluded. Sec. 
fraternal insurance—concludeda. 
Junior Order of United American Me- 
chanics’ act not applicable to, except 3301 
Knights of Pythias, act not applicable 


TOPPER Ce DU gate verawubeini crac teeccates as 8301 
liabilities deferred payments.......... 32593 
| license to do business renewed annu- is 
| GU Views cena teas SPOKES Pees 3285 
| certified copy prima facie evi- 
| GENCOY. cs, sails ares ot eee 8285 
for foreign companies......... 3286 
Whee TEVOKCC ie frames see 3286 
granted to what societies...... 3301 
soliciting for unlicensed so- 
CIETIES  Demalty nace eee mS ee 
| LOdZerSYStemi ww lat ds: ken ae eaiene 3272 
| Masons act not applicable to.......... 3301 
IMEMDETS . ALOw Miri tees we. eae Le eee 38276 
| classes, Social, Ct... 01. 4....5- 3276 
not liable for benefits......... 3289 
Ment toOptranster, giana 3295 
mergers to be approved by commis- 
| SLOW OT rpg ater tale oils, favets ee Ae ace a Ie 3284 
national fraternal congress table not 
EKG Voy ohi(exe bp Rag eter ck tah Ar eee en 3282 
Odd Fellows act not applicable to..... 3301 
| officers not liable for benefits.......... 3289 
organization, number necessary and 
| ROW Rana youth mete eterna st c.8 wars nett 3282) 
payments purpose must be stated.... 328 
| DETIUL Yea whatetsysee oven ee 3303 


policies or certificates, powers as to.. 3275 
number necessary for organi- 


| AUCION a oS) Niece se aise cece 3282 
proceeds of, not liable to at- 

LAGHIMENT PeLCie. eae eee 3291 

restriction as to beneficiaries.. 3276 

valuation of, report filed...... 3294 

deficiency, proceedings. ...... 3294 

transfer plan =, <5.) c cee OOD 

what it shall specify.......... 3278 

for children of members...... 3311 

effectiveswhenna 20 -en eaeaer 3312 

basisof* contributions . eeneemoole 
may be continued if parent 

QUES a Fy says s siecoty eae ee 3316 

DOW CLS tee Meoatye: clings, silo. s folalle tay othelte als Cloke teccneiere 3275 


| respecting policies and members 3275 
| may organize branches for chil- 


dren =of—-members)..).:.cnie eerie 3311 
process attorney, all societies must ap- 
DOIN CHAK sacle ate Etre 3287 
INOW SOLY Ce ee: e scecclate ansseh dccnshetaees 3287 
TUAW omDectucNuagieharten iy weg act MUM OG ors 3279 
receiver when appointed.............. 3296 
statement annual to be filed.......... 3293 
valuation of certificates....... 3293 
of family protection business.. 3314 
Proxies’ not, BOWE. ose secise wscteeeht 3273 
| representative government. .......... 8273 
reserve may be carried for different 
CLASSCS menue ensege otuicke; stage e haste eaeeee ame 3295 
CADMAS OAS Seater vey oveyeeesece s asiely ace ee eine 3295 
Violations of act, penalty... . 2.086 vce 3303 
vote by proxies not allowed........... 3273: 
WANG ap oathatys, AWALGM vcuccustols > cletereteneranen 3296 
shall not be enjoined.......... 3297 


INSURANCE FUND, STATE 


See Industrial Commission....3097, 3123, 3198 
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INTENT Sec. 
to defraud, person immaterial.......... 7894 
a necessary element to crime..........-- 7908 
WOW MATL ESTEE te we eit ololevcle ic <isieleieiss\eiet=lere 7909 
how drunkenness may affect..........+. 7910 
criminal negligence the same @aS........ 7908 
will construed according to............ 6347 
to kill, assault with............-.2.026¢ 8046 
to commit murder, poison...........+.. 8045 
PP CODAIOAL (LOLODY 6c eco 0 0 0 re oie tein om eit 8047-8050 
to defraud, assignment made with...... 8006 

INTEREST 
usury law: 

NOM ATER ACS tet ore ressis alavere rs mio ralaeerennge Greeters) 6:74 3320 
ienQeh-e hootboaels G24 Xcite NG Gosia u.dued Lap ono Rg ae 3321 
ow MyaseNi lL WWeseh esi nyo oomruaD oC 4384 
Divlicefunds, raw <7. Giese. wr © ve «ee 4500 
former contracts not affected........ 3320 
greater rate or bonus forbidden...... 3322 
recovery of usurious payments by bor- 

\ HOMMNONG 5 o Locmonaon cmos un 8323 

i by county superintendent of 

| SGUNOOMS ieee renee acces eek elere 3323 

complaint for, tender not re- 
Miho lo 4 5. Apc Slocum onc cod oO 8325 
instruments, etc., void for usurious in- 
EOTOS Uromee sie vetara, sisal) ale o1e evaleseuveyaretalevelsts ke 3324 
Galculated by the year. na. eee ees 3326 
plaintiff as witness on defense of 
(iG baes ale baron romrer OM eendconaoontsc On 3327 
offender to answer complaint under 
UU eee acl hale taxt care teens, cfoletaiel steonPomeualer oo i oa 3328 
usurious contracts declared void, can- 
CONERG Koo hry aoc oooor emt acre A 3324, 3329 
discounting negotiable instrument not 
HEMI ao qonaonde paanelcomodD Deo 3331 
lease upon shares not usurious con- 
UCI Coop IE OBO CETL OOREN TE Oper OR 3332 
miscellaneous: 
judgment bears same as contract, 
3330, 7050 
payment extends statute of limita- 
EATHONS IS oi vio ene vate steam ne sapeastoun eters 6489 
included’ in judgement. ...4 6.50.50 +6 alec 7050 
Oi IGERYA 4g Visepouadoos oD DOCab DOS 6393, 6396 
on debts of insolvent estate.......... 7599 
onecounty. school bonds). s2...... +... 4632 
ONECILYHSCHOO]s DONAS ss <\c.1ronienee el eres 4713 
OMBCOUNCYA DONA. carreasinoeim trate 1410, 1414 
on irrigation district bonds............ 3316 
Bonwstateeroad DONS sci. cin venice 2864 
limitation on, to be paid on public 
OIG Nope cue atstotslataieecsyesctaie’ sciwateeNever) eateries 2665 
rate of, on notes for state lands...... 5594 


rate of, on loans from state land funds 5607 
on unpaid warrants on state reservoir 


PUTT Comme s eisiaervarnticiaveroveseeve ateteiestet tote «. 5668 
in Mogonabls dnstrumentence sees 4031 
INTERPLEADER 
POW CLA Yirecren natasol ofstoieraiaiolele lake aiaje ovalersieieeteireve 6517 
INTERPRETATION—See Construction. 
INTERPRETER 
SUDJECCE tO SUDPOENA «0.00 ceecien sacs 7126, 9290 
witness fee and per diem................ 2558 
INTERROGATORIES 
MCOMDCDOSLELONS tiene celeveis o.sie ate sreyeoce-e lo 7168-7199 
INTERVENTION 
wihattrids when Allowed. «s.0.c.s<s aces . 6518 
in action to foreclose lien.............. 3741 
of officers in what cases.............. . 8563 
of persons assisting officers........... .. 8564 
INTESTACY 
_ interpretation of will to avoid.......... 6356 


INTIMIDATION : 
Of VOCOL fs occ atlaje.cio eter tts theple lerEROAO: 
Of “WALNMESS! | ca rive o otclele teisletensteterebsh tare] eats 
of employee . . ...-cceeseseseee ahs eleloh steisiete 

INTOXICATING LIQUORS, PROHIBI- 

TION OF 
“this act’’ defined: 
to take: effect, when.....5.....- 
constitutionality not affected by 
unconstitutionality of part...... 


ACCOMPHCES, WO! ALCa ale oversnerets \oletats sist iete 
exception, agent of authorities. 
MUSESLGSTIL YS. caer chert Sicheratons 
immunity eee ccs sete eters 5 

action, hows dismissedesusste ere rte 


advertising, a misdemeanor............. : 
alcohol, not more than one half one per 


cent allowed)... ..n- sce pena ate 
denatured, sale and shipment... 
for what Purposes... eee : 
permits for wholesale parenaeee 
foreretall purchases cena - 
how dena turedii- jeter eee 5 
manufactures. nee eee 
appeals, sallow edeues -lericter ene ee c 
DY TStACCwa 1 cists teasvecin events eee 
appliances and implements, no property 
lay G Dob OG 


See Seanen and Seizure. 
application for purchases: 
Wholesales fornia rm ieee 
retail, OLMIS hem. wyutet de dere ene 
limitations and purposes........ 

arrest and seizure without warrant, 
WHEN <i Sack voc aaole Nee eee 
return-ohomicers a ache eee 
disposition of liquor and prop- 
OLLYY aust aoe tie iorcre ene eee : 
attorney general, prepare rules for 
warehouseman ....... 4 
issue permits for wholesale pur- 
CHAS CSe line ca ncerueete Heh eteleieleeiete 
druggist, report shipments to... 


issue tags for shipments... .3346, i 


report to, on search warrants.. 
to be notified of conviction...... 
may institute and conduct pros- 
CCUTIONS WS % Leinsteets sien ere COE 
vinegar, grant permit to manu- 
LACLULG £3) Soko ; 


attorneys, official, duties, search and 
SCIZULE ra aes emte ae eee 
enforcesact idee 


failure cause for removal 3368. 


institute inquisitions .... 

attorney, any one may employ to assist 
in® prosecution esse eer ee sie Kelchererie 
cider manufacture and sale, limitations 
clerk of court, fix time of trial on search 
Warrant return amacrine 

notify attorney general of con- 

viction ssf sera ena 


common carriers, keep records of ship- 
bE aed i GaobSAOASdonabo neo SS 

failure, misdemeanor.. ........ 
unlawful to open packages in 
transiticncs wiser cme 


complaint, allege prior conviction...... 
may unite different offenses un- 
der separate counts.......... 


3374 


3374 


- 3349 © 


3357 


8357 


8364 
3364 


3367 
3345 


3368 — 


- 


INTOXICATING LIQUORS, PROHIBI- 


TION OF—continued. 
constitutionality of act not affected by 
unconstitutionaiity of part............ 
conviction, prior, alleged in complaint.. 
GS eels Wala clinician mavang ements ne 
attorney general to be notified of 
county treasurer receive proceeds sale 


OTMBDROWORUY toy -a's p chore alates ei rsie rors als eta ete 
court, jurisdiction on return on search 
and seizure warrant........... 
proceedings as in criminal pros- 
CCUTION Si rpruetacteraleue ckeiekess a afatthe 

FUG SIMONE marcha crsayer teers se ee 
menatured. alcohol; ProCEGs” . 4.2% oe. ae colaie's 
TWIST ACEUNE LOn sie) x's, dievaregs Sheree ore 
drinking in public, misdemeanor........ 
PUES SISG; POSTING! si. « vyenersth (sores ole e's, spa erate 
GUPICS PSALGS a cee s-rerslele sete: mlerele via 

license revoked on conviction... 

keep record of shipments........ 

report shipments attorney gen- 

Sete oo eas) Sire mene eos 


enforcement, by governor and inspec- 
fends} Gy o> abrek clap aoa aN Sosa 
officers must enforce.. 


* evidence, payment internal revenue tax 


PAPI LAGI C al ceatelerele 6 sialere miele <2 
liquor without permit or tag, 
prima facie, unlawful purpose. 
records of common carriers ad- 


MASS IOIGi it Ses Eihe  sysrets er oteias, oreli-oie 
persons must disclose, when re- 
MOCCIUV.C inama. ie + ccc eke cickei ewes sre 
in inquisitions, reduced to writ- 
Gk ee ea AOL IOC LS Reis assay (ok 


food products, limitations as to alcoholic 
contents. . 
governor, POMETITOECESACT orale sie fassra ecto ures 
presented rules, sale denatured 

alcohol . . 

may institute and carry on pros- 
ecutions.. 

appoint warehouseman . 
approve bond ........... 

designates warehouses . 


inquisitions, how instituted ............ ; 


proceedings and powers....... a 
inspectors of various departments may 
be deputized to enforce. . 
inventories filed two days after act ef- 

SCIEN Loh pop BachoMe CO OUObOmCO comers 
Jamaica ginger, etc., limitations on man- 
ufacture ANd Sale... 2. ccc. ccercccceses 
judge, issue search warrant, when..... 
eonduct inquisitions. . 


justice of peace, issue permits retail 
PULChasSesS . « weseseseessveeees 
limitations and purposes........ 
not issue to certain persons.... 
notice filed with not to issue.. 
hearing on notice....... 
conviction for wrongful issue of 
joHOURS A iG gooMDue Gee 

penalty .......-.-. Seite 

issue search and seizure war- 
PATCMY geal a sl= cers! L Pevanayslvaveieversrtis 
conduct inquisitions.. .. 


notify attorney general of con- 


victions .. ....-- Fasbaoda gosto 
Jease, maintaining nuisance, VOU Starateatel« 
licenses, revoked when .....++-+++++ee+- 


GENERAL INDEX. 


Sec. 


3355 


INTOXICATING LIQUORS, PROHIBI- 


TION OF—continued. 


licenses, physician, druggist and veterin- 
TVA A Meee core re aoe ie Seis 

hotel; pool roomy 6teind 0. 4..ne 
MOUS -ASTNE Gs der tae ie hie tee ee 
manufacture, sale, ete., prohib- 

LOR Kis eicccene dino ate acme 
déstroyed, “whem... sonido oes 

seized without warrant, when.. 
possession without permit or tag, 

prima facie, unlawful......... 
drinking in public, misdemeanor 
nomproperty Teint, Ie... eee 
unlawful to prescribe and pen- 
ALUVatopitre! ste tale ee be ence eM eter 

witness must disclose where se- 

CULE Mawes erties eulc, caienghoon eens 

notice of conviction, clerk, give to at- 
LOrNe ys General’ Aken. ayens sees oie eae 
nuisances, premises and property used 
in violation of act... 

OCTIBUUY: atteoy ihe vislotshe niet ctousrerren noni 

abated and enjoined............. 
maintaining voids lease......... 
GQWARELANUSE AD ACC qnsesslavel nee enelers 
penalty .. 
ODIECTSIOL ACT eerste ecole cec ee 


owner, premises must abate nuisance.. 
penalties for violations of act.......... 
aver snrst conviction... soseneecee 
nuisances, for maintaining...... 

owner failing to abate.......... 
common carrier, failing to keep 
TECOVAS sche aathsietcaaxelelorstormte nichaeee 

opening packages in transit.... 

justice peace, wrongfully issuing 

DSTI tse ucliche wisueceisenrie aces iotorien shot 
drinking, public places.......... 

dre ristierecordsinusnscck). eee 
perjury . 
PIESCHIDIN GT sre ayestesied cheers 
Persistentsviolatotecnsuece veces 


DOLJULY, ACEHNEAN., (a wcteale orercfere aceite restos : 
penalty .. 
permits, for wholesale purchase issued 
by attorney general... ci seen 

LOIN soil ctareneroraie,s oxel sta cancverata sensi 

for retail purchase, issued by 

HUSTICE PEACEy ss arte ccelacreteeeers 

LOVIN, NUMbDErS Cty aww neice tere 

not: issued; ‘to’ whom...4... een os 


Gefined:..:5 51... ce eee 


persistent violator, 
penalty .. 
person defined. . 


all to render assistance......... 
pharmacist, defined a "levees os crete ewer 
physician shall not prescribe........... 
DONA CV Fa Shreve. bb or seravetetetare Rieuerators 
license revoked on conviction... 


prescription, limitations as to alcohol.. 


POTIANE Rao care cnevele cereals ayers re erate 
prohibited, manufacture, sale, etc....... 
proprietaries, manufacture, sale, ete., 

VANAUCAGLON Sse) ay eke. sislele. el siaveralatsietelesacveravaransen 
prosecuting attorney, ascertain prior 
convictions of accused...... Ke 

other attorneys may be asso- 

Glatedh witha wcrc crerecoterersvatccorers 


See Attorneys, Official. 


1859 


Sec. 


3343 
3358 
3359 
3359 


3360 
3364 


3371 


3360 


3351 
3352 


3347 


3370 


3347 


3370 
3371 


3370 


3345 


1860 


INTOXICATING LIQUORS, PROHIBI- Sec. 
TIlON—concluded. 


prosecutions, associate counsel and 
others associated must consent 
EO MC ISHUISS Ate wee ttete tela neterere 3364 
governor and attorney general 
¥ DIAY, ADSTICUUCs mecca rete ere 3376 
repeal, all acts in conflict.............. 3380 
sacramental purposes, limitations....... 3349 
sales and shipments alcohol, limitations 
ANG 2DULDOSES tsi. snails are neurees« 3347 
wholesale, limitations and pur- 
DOSES! sy .cubs leletens seerst opmeretan 3 fp stexere 3347 
retail, limitations and purposes. 3348 
DICSLCH ALS CO. ce celta cate eas ese chee 3346 
search and seizure warrant............. 3354 
duties of HOMCerS. mecca shiso eats 3354 
TE POLTSS LONG IA GOn a eiciecctere tebe 3354 
seized property not released.... 3355 
CHIDUAOH) MCEIES pia. cae toma aeeeee 8355 
conviction bar to all suits...... 3355 
QIMCeLSereturMe ces cic use ae BS 
elerk of court fix time of trial.. 3357 
FUTISAICTION FOL: COULUrn sancti 3357 
proceedings as in criminal pros- 
(Yooh akon. Mane oo waco aat nhc 3357 
IVC STO INE geet ales oheret ssayere iatebeh exeur) ove tele 3357 
liquor seized destroyed ........ 3358 
property seized sold............. 3358 
proceeds go to county treasury.. 3358 
seizure, without warrant, when........ 33859 
TEturmM Tole Oil Cer NON reir tert 3359 
disposition of liquor .and prop- 
(SVR NEEM tAA ase AO UO OO AE 8359 
_sheriff, also enforce, in incorporated 
CITICS MATIGMECOW NSE © cnevalts tetera 3375 
LOMENTOUCO hae eid tuenety ate up tetrad 3360 
state chemist, formulate standard for 
WINGS AT CLOren as cen oteorenierertera sts 3349 
analy ze:for’ alCOnoUs. avs es ce eles 3349 
theaters, etc., selling at, prohibited.... 8132 
trial on merits, no technicalities...:.... 3355 
CONVICTION Dae sts ere mation tees 3355 
different offenses united, under 
SOPSEAtE” COUNES Pico k vosreeae 3368 


may be convicted on any counts. 3368 


veterinarian, unlawful to prescribe and 
PONIALCY; weomes clete ers laxeparthoteere eters 3371 
license revoked on conviction... 3371 
vinegar, etc., manufacture and sale, lim- 
TLATIONS Noe qeiore tie tous akon heereveren 3349 
standard fixed by state chemist. 3349 
manufacturer to report.......... 3349 
warehouse, governor designate......... 3346 
“warehouse manager,’’ defined . ....... 3342 
ZOVELIOL ca pV OM te.nnes ste, cee eee 3346 
DONS cect insre erent bisa cht ee 3346 
GQUtLeSa ANG POWEISs acess en 3346 
keep record of shipment and de- ' 
MVC TLCS atic sy Sdaraecctneraiheces aun ak 3346 
attorney general, make rules for 
buying wand selling wee. sence: 3346 
price charged for sales.......... 3346 
witnesses accomplices must be......... 2369 
immounityea tn of etna er 3369 
must disclose where received.... 337i 
IMMUNITY eune kere ee OO TL: 
INPLequisitionmeee eo oks 


no excuse for crime, mitigation........ 7910 


a 
Ba : Pt aoe 
Seer oe nS “So ae 
GENEPAL INDEX. | ee 
m4 ts a , 
INTOXICATION ; i % 
of physicians, when a crime............. 
of engineer or railroad employe...... Ae 
INVENTORY 
of assignor’s estate, . 0.00 ce cena ene siete 
of estates of decedents.............. 
under inheritance tax............... ‘ 
Of Ward's: eS tatereer tree cnet TIA Cee Ne 
made by legatee for life......... severe s 6392 | 
on return of search warrant........- sens 
CODY ndeliwene Giemsa areieriare 
INVESTMENT 
by executors or administrators....... ai 
Dy, SUaALAA eer tere entrar . 7833, 7840 - 
by referee on partition......... © pl296; eh 2g 


by=-staite “land boarcdiy ery ee te 
IRON COUNTY ; 
in fifth judicial district..Con. art. 8, sec. 16 _ 


legislative members........ Con. art. 9, sec. 4_ 3 
POUNGATICS Oe eter te eeiece atenauek tech karate 
Parowan, county seat. 2 
IRRRIGATION DISTRICTS .......... 3501-3555 
board of directors: 
Ehoeaybe Wie tei eyeietarey, Gyigutsraty oo panoocmcos ) 
SOOKE) OM Oh yen b ao Lo oe Aero bos } 
NOW=COW GUCTC I a tneatetsl-cae eet 3507 © 
< judges of, duties and powers. 3508 


3508 
3509 


polls open 8 a. m. to 6 p. m.. 
directors canvass returns.... 
secretary to file statement of 
result with county clerk.... 
bonds. of MEMES! tk aca eRe ene : 
Compensation, Of tn ..se ae ree 3527 © 
no member to be interested in con- a 
tract “awarded. .s.chevceese ieee 3527 3 
office in county where district organ- 
ized . wHGdtin oid. le aoe ae ae 
organization {Ole «a cee eee 
powerssand: duties i s,.er ee 
allow claims against district. 3524 
conduct special proceedings for % 
judicial confirmation of bonds 
OF IGISELIGEIS ws alk eee 3550-3554 
construction of canals, ete., to 
be by contract to lowest re- 
sponsible: bidderm ae neeeee 
if no satisfactory bid, may 
take charge of work.......; 
estimate required annual rev- 
enue of district and _  cer- 
tify same to county commis- 
sioners . . 
contract and co-operate with 
Us9S. > government yen 
extend canals, etc, across _ I< 
rights-of-way of others..... a 
exercise eminent domain if 
agreement not reached..... 3526 
employ agents, officers, attor- si 
neys and employes.......... 
fix tolls and charges for use 
of canals and water........ 
hold quarterly meetings..... 
in case of shortage, distribute 
water fairly set ie Ber ey 
lease use of water from others 3! 
lease water to others not Withee 
in district... : sjciseaferateleatormed 
levy assessments upon distric 
purchase and Sones In prop-— 
Ontvarare 


IRRIGATION 


DISTRICTS—continued. 
board of directors—concluded. 
powers and duties, take conveyances 
and conduct litigation 
petition for inclusion or exclu- 
sion of lands in district, 


3531- 


hearing ona sere 3534, 3543, 
granted or refused as best for 
GISEHICTH nrc noe ocr aioe 3536, 
inclusion may be allowed upon 
COndITIONS Senate aware. 
inclusion or exclusion may be 

set aside in 80 days by ma- 

jority of land owners. .3536, 

after inclusion or exclusion of 

lands board shall redivide 

district into three equal di- 

PV ESLOU SIs we hs wiarcveree sy acolete 3540, 

order of inclusion or exclusion 

filed and recorded with coun- 

ty clerk and recorder... .3537, 
inclusion or exclusion of lands 

not to affect previous liabili- 

tesv OL distinctness 3531, 

Teri Mole OLCO—SpLy CALS tints alan sbic ckerw ee re 
Vacancies vin, how willed ss... ..<feasie~ ac 


bonds of district: 


PSCTIAMCE 10 Ling ce cny Soe) eve isis eave ueerne fin oS 
FOVE Wiha Ly PULDOSSc sion e, oaisicbeaeoosalare eo "Gye 


_ GENERAL INDEX. 


Sec. 


3547 
3544 


3645 


3545 


3547 


3546 


3544 
3506 


must be authorized by district election 3515 


character of and how payable........ 
previous issues validated.............. 
PLOTLCOM Olle wena tele Miaints¢ Suis alee eh ese ace 
to highest responsible bidder......... 
met by assessments on real property of 
LUST Gee Meteo sie aioe sean ee a or Nee Cone nous 
county treasurer: 
duties of in collection of district taxes 
ex Gticio —GIStrict. treasurer...65. c%s.s 
duties of in payment of district obliga- 
tions ss. s 
must keep warrant register.......... 
dissolution of district: 
may be effected if all claims and ob- 


TIES LOIS AUC ewan fee crolel oie app letele id fevele tate eure 
on petition of majority of land own- 


if majority vote favors, directors so 
declarew. . 
dissolution certified to county clerk.. 
county clerk has same recorded by 
county recorder . 


miscellaneous: 7 
claims against district must be allowed 
[enPileeEw Cl asa ao ga cmnauoeamee 

TAUSE MD CHV. CLILLC Clements cutters 

paid only on warrants........ 


district not attacked by quo warranto 
within one year, conclusively deemed 
legal and regular. . 
debt incurred by district in excess of 
provisions of this chapter, void...... 
existing water rights not to be im- 
paired without compensation........ 
governor may suspend right to appro- 
priate surplus water of any stream 
for not longer than five years....... 


judicial notice taken of existence of 
any organized district ............-+- 


3515 


3521 
3521 


3521 
3524 


3548 


3548 
3548 


3549 
3549 


3549 


3524 
3524 
3524 
3514 


3528 


3530 


3555 


5514 


IRRIGATION DISTRICTS—continued. 
miscellaneous—concluded. 


majority of land owners may set aside 
contracts of board of directors with 
settlers for water within 30 days.... 3512 
special proceedings to determine valid- 
ity of district bonds....3550-3554 
commenced by petition of 
board of directors in district 
COUN Har de ptt ain ateteiecelhe eres 3551 
court fixes time for hearing.. 3552 
anyone interested in lands or 
bonds of district may demur 
OFTANS WED .. Mined wore shee eaters 30De 
eect, on pleading s:..cim cnn 3553 
court determines ail points af- 


fectine svalidity, vat sos 3554 
title to all property acquired under 
this chapter vests in irrigation dis- 
UDC bee Seth sivas eeeare cee oat renee 3513 
organization: 
eovernor- may Proposes... <5. 4.4 .en ee 3501 
50 or majority of landowners of pro- 
DOSea GIStrict mais ssid et 3501 
petition with plat filed with county 
COMMAISSIONETS ee walseiicteuvte ees serene 3502 
water survey of district by state en- 
feahalere Orr ce Ob ME eee Gam o oycrs Pes 3502 
upon his report, notice of hearing pub- 
TES HOG ee Pica eeacne eset nate scot ce eke eee 3502 


hearing before county commissioners. 3503 
determine boundaries, plat and list - 
Jands; allot swaterijec tite le eee eee 3503 
hearing not longer than 2 months.... 3503 
election to determine organization of 


OIStFictacalledts Bec. ee ce ete 3503 
38 precincts in district, director from 
(SEC) oh ERAN, doers oe A REO RET Pe Oct, 3508 
mandamus against county commis- 
sioners) for failure’ toract™.1.2- aces 3503 
officers of district 3 directors, secre- 
LAGY; ATVCASUBGES .. o.\- steteveersls iets taentenetene 3503 


notice of election published 3 weeks. 3504 


all land owners to whom water al- are 


lotted in district entitled to vote.... 3504 
one vote for each acre-foot allotted... 3504 
county commissioners canvass election 3505 
if majority vote favors, county com- 

missioners declare district organized 3505 
copy of order, with plat, list, and al- 

lotment, filed with clerk and record- 

er of each county in which district 

AG Koh ra AR Ate nin CIRCE OID aC pe SiO. 6 3505 


taxation and assessment: 


lands assessed on basis of acre-feet of 

WLODRALLOLGCOS fr. sale: cleretols, svawns eel woken 3519 
county assessor makes return to coun- 

ty commissioners of amount assessed 3519 
assessment, how apportioned under U. 

Serreciamation, saywsen tere sae oicienemtler 3519 
previous improvements how credited 

in assessment... 
certain al’owances confirmed by de- 

CLEC MOLACOULE wre oye o, onesvel o csdinitsi/o Ri omabebenanetees 3519 
county commissioners fix rate of levy. 3520 
levy sufficient to cover all accruing 


Cjelbkecehe Cop cea pMODMM Oa. Sot moto-co 8520 
Allenbaxese SOCIAL va ee uetns elects) sunge ect eeneeaeS 3520 
state revenue laws applicable........ 3522 
all taxes a lien on land and improve- 

mentsein: GiStricty wwe. niet. Soy ete 


; f 5 : See ae 
‘ . z ‘ ‘2 me 
1862 GENERAL INDEX. oe 
: * 
IRRIGATION DISTRICTS—concluded. Sec. IRRIGATION AND WATER RIGHTS— _ Sec, 
state water districts: continued. 
state engineer to divide state into.... 3430 general provisions—concluded. 
for protection of claimants and super- action, to adjudicate—See Sub-head 

VASTOMMOD Y= SLAC fens 5) cicce/siece eiersialsreiaierel'e 3430 _“Rights on River System’’ 
no district to include more than one below. 

RSET Zo AA DOCS GM DAD Com OO Dre 3430 adverse claim and use, note.......... 8450 
appeal to state engineer and courts, appropriators, priority among........ 2 8472 

3434, 3441 canals, etc., over highways........... 2813. 

flow of water in districts restricted to enlarge, existing, right tones eee see 3469 
amount beneficially used...........- 3442 town or city may incur indebtedness 

water commissioner: LOTS SP tivities tes Con. art. 14, sec. 4; 792 

appointed by county commissioners for Garson apportioned among diverters 3485. 

CA CHUCISULICt en hee aeiceniaerraae is i 3431 decrees as to, should be specific, note 6995 
from persons recommended by state dissolution of old irrigation districts. 3487 

BUEINGOTL Us ee aa Heretics = aise Se oe 3431 diversion, place of changed...... see 3469 
andeolas LO0U wieclaceeore te eee Patni 3432 eminent domain for right of way for 
ex officio officer of court to carry out canal) eter apaoseiciereni or OOo oO! 

CCLECSEAST CON Walter merta-lemanrrintne 3433 to enlarge existing canal, etc. 3467 
regulate distribution of water........ 3433 NOEL o Eaooqaucsoccanoobc 575 
open and close headgates, etc...3433, 3434 for railroads syn... (sub. 3), 1228. 
compensation fixed by county commis- exempt from taxation, 

SOMOS nse Daman Cot estes 3435 Con. art. 13, sec. 3; 5683: 
deputies and assistants.............. 3436 LROMUeXECULION Nsw ametricte ee eetas 2875 
wyihein, Gwe Wea Soong sooo soc nonpoone 3437 existing rights confirmed, 
when may make arrest. ........c.cs« 3438 Con, art. Aieseemal 
owners to maintain headgates and fish and game law, regulations Of. ace ceOLo: 

AU CS ace tarts hae cites ler . 8439 foreclosure of land, court may appor- 
on their failure, commissioner tion water stock.....:.... sien COO: 
STAIEACE ate a tecteciera neler . 3439 ~ water stock may be redeemed... 7235. 
reports to state engineer.......... peo 40) headgates must be maintained....3439, 3471 
when joint owners disagree, appor- INTULY? COs sass ten sole: eee 3480: 

tionment by commissioner.......... 3441 EORDEOLS CES. wel selraietoie tere 2624 

may determine loss of water in transit 3441 irrigation company may take stock in 
underground water: ............++++ 3561-3567 other company .. ...--++++- seeeeees 8473: 
county commissioners may ‘cap arte- joint users liable for repairs........... 3475 
sian wells in county...... .. 8561 maintenance, general, liability of joint 
may allow partial flow........ 3561 UISCLS (CCCs cee tebehalers olahororcrstsneleratate sister erate MOA DOs 
furnished data as to existing percolating water, note....... bisiovsysishehe OL OON 
wells by owners thereof.... 3562 reservation of, for propagating fish.. 2640: 
furnished data.as to new wells repair of ditch, flume, ete. <..2.... «. 38474 
by owners and _ operators liability of joint owners...... 3475 
RHETOG Le i i eee 3564, 3565 right of way, destroy weeds in...... 6266 
on failure to furnish informa- “received” and “‘filed’’ defined........ 3488; 
tion, way close well.......... 3562 of state lands, construction of reser- 
may delegate power to enforce VOirs: Lore purpose, OL, Gewese sel 5659-5670° 
NATE Che oe tee : . 3563 stenogzrapherss Tees. ae na tincieneeiier 3484 
cities and Souene eerie from law 3567 springs, note........ teen e ee eee ees 3450: 
withdrawal from appropriation: standard of measurement ovotaiiey ahilat say steltsve 3464 
michdrawal of water from/approprias use and place of diversion changed.... 3469 
TiO mR We ee bea: 3573, 3574 waters are public PLOPELLY; «| -\-).) <0 se O LOE 
by state engineer with consent water, beneficial use is basis of right, 
OLFSOV CLM OMe. ce svsrstisicnerbeateeks 3573 ° ; 8450, 3466 
when welfare of state requires 3573 rights pass with land, except..... 3476, 3477 
for not longer than 5 years.. 3573 pass with state lands......... 5669 
restored to entry, when............... 3574 cranstorbed ) 90 CCC ke a 
rights on river systems, etc., adjudication of: transfer, LURES igeaeo oe +» 8479 
adjudication of water rights fund.... 3425 water, may be commingled and re- 
survey by state engineer............. 3405 GOVELRCC 5.2 Sata mieresrersetee emer teS sik 3470 
AGS ee bee ee ee ae 3407 water stock may be redeemed........ 7235. 
report of engineer............ 3411 works, construction to reclaim arid 
statement of state engineer filed with 1SNGS Sends ehcemae «ee tlorenusie Mm OGe=OOdoE 

COUT IUTISGICtION e)~ eiaci «lee cciie erect 3411 appropriation of water, procedure: 

IRRIGATION AND WATER RIGHTS right acquired as provided by law.... 3450» 
Bererale provisions: must be for useful or beneficial pur- 

i : POSCS. I Meee oon oH Nas aetuelsuetes . -38450, 3465 
a, BEER Ae occa Pee application made by state engineer... 3451! 
ora eigaie on ee furnished)... stot 
Pa aniier Contents eames diss siete wlere MOLOL 
ea agate ort 

; saininitie agains NgeW AWN SY=3A8G ess oe 3 
action, who may be made parties in, filed and recorac eaeeaaaae hae 


3413, 3419, 3485 


granted, unless . 2 J.cisssse) D455) 


fraieation AND WATER RIGHTS— 


Sec. 
continued. : 
appropriation of water, procedure—con- 
cluded. 
application approved, rejected, pro- 
COCCINES Semele ats nas clerelelsreleve « -. 3456 
additional information ........ 3457 
construction, time to commence and 
COM DLOTC Pemamenyel erica tale rers oe. 3458 
extension of time@.. 2... s...<0n 8458 
aggrieved party may bring action.... 3459 
proof of completion of works, map.... 3460 
appropriation, certificate of, contents, 
CROC UPS we keine bias etiaeatercts . 8461 
DMOrityaOL ee stn cites estes ion ce 3462 
state engineer: 
ADDO MIC ON Eenyen -wyucon laa piele os aisle ct cuter 3399 
with governor’s consent may withdraw 
water from appropriation .. ...0..<.> 8573 
general powers and duties—See State 
INP INGCOT Gem atrsiicrr ers eerie sinters 3399-3483 
rights on river system, etc., adjudication of: 
adjudication of water rights fund.... 3425 
certificate of water right issued...... 8424 
COMLCTHGUS VO lis a recaynietters Gece y cine 3424 
POCOL OIE ha ede oy oftin archaeon cisey et tance 3424 
copy LO engineer . o s..ie.k.es. 3424 
GEGresventered fg cna eee ia 3421 
determines rights of all claim- 
AES: ON SY SVC es bio wie ese 8 3422 
must specify rights, note...... 6995 
BIDECAL ALTO WI eh rae acoe cps oes acer 3423 
notice to claimants to file statements 
Ore PIP RES eR Ace cae telstecolsieccel's 8412 
publication; maline 5 hcn.+ oe 6 8412 
referees appointed to take testimony.. 3415 
objections to, how made...... 3415 
DOW ERS HO bs te ctesiece snare vojle cle eusvave.« 3416 
‘ engineer’s maps and _ records 
4 LUMNISHCO pHs to hie chee ss leis as 8417 
may allow amendments,..... 3418 
g testimony taken at conven- 
ROA DIA COS. rai icumaus ahsts elcactlaia ayes 3418 
reported by stenographer..... 3421 
TIOLICCM Oil cate sia ya's) sPoreve oysters (eo vieis 3418 
‘ may adjourn hearings. ...... 3418 
‘ set time for hearing contests. 3419 
: may issue subpoenas..... 3420 
; proceedings if judge or naferde 
] Te Cael TAN tre eee ereteuotsl sce eysietee rs . 8425 
/ payment of expenses of judge 
a OLE CLCLOC atl enc. <talsce titre sde eiele 3425 
findings, amendments, excep- 
; GIOTNS Bete ct elcwe el eral spite rie cone siege 3421 
‘: fees of referee and stenogra- 
v. (NK A coma boca stc eer 3484 
. statements filed by claimants, contents 3413 
| for irrigation, contents of.... 3413 
2 for power, contents of........ 3413 
for mining, contents of...... 3413 
failure to file bars right...... 3414 
court may extend time for fil- 
. hake Ge Reta Batali eesiorecs 3414 
A pagincc: to tabulate claims.... 3413 
entered in book, notice.. . 8414 
stand as pleadings............ 3417 
may be amended.............. 3418 
= may be contested .. ......+++- 3419 
; statement of state engineer filed with 
court, jurisdiction .. ......---. Bore ceil 
survey by state engineer.............- 3405 
NOtIGe!_Ofs mene celle resins O20 
report of engineer. . ........ 3411 


V Owner, aa te he ae es 
, ¥ F 
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IRRIGATION AND WATER RIGHTS— Sec 
concluded. 

penalties: 

unlawful obstruction of canals, etc... 3481 

injuring dam, canal, etc., penalty.... 8394 

larceny of water, penalty....... 8302, 8410 

water injuring highway, penalty...... 2840 


malicious injury to appliance, penalty 
drawing by opening stopcocks, etc.... 
using or turning another’s, penalty, 
8302, 
LOM INLeEHTerins we witiives ae saree 8411, 
infringing upon rights, trespass. .8302, 
befouling stream by sheep-washing, 
corrals) vetc.,—pDenaltiess asi wants 
for interference with dam, etce., 


8409 
8408 


8410 
8514 
8409 


8184 


8514 
headgate, failure to maintain......... 3471 
repeals: 
Himitatlon On, Cilect, Ofiavancsetas serene 
irrigation districts unaffected by...... 


sale of stock of delinquents unaffected 


3489 
3486 


TDYurs Meira Ben cetenete urate rerede Ah tiara epee 3486 
rights net ALLO CCEO DY cinta «eee ounce eters 3489 
ISSUES 
trial of—See Trial. 
calendar e-how WmMade Up os... 5.5-> asc 6786 
Criminals. cor. csvtsreeae earners ates 8928, 8929 
of law: 
arise how . sald Cy TAZ)" ORF Toa ne 
trial’ by, Court. wes (J. C. 7484), 6780, 7209 
in criminal libel, for the jury....8075, 9005 
firstidisposed, comer. terre c. cieticictereis yortsterore 6781 
separate trial ordered when.......... 6783 
of fact: 
ATISO MNO. seiselestoptererstisie sites (J. C. 7483), 6779 
when tried by jury........ 6444, 6781, 7208 
special issues, trial by jury...... 6444, 6781 
Hindings: By) jury. s sone vcs wee 6821 
VELOICU omen, cuiecietesss Waiaieicvettrers 6821-6824 
Separate: trial, when. ic... atolls crete 6783 
tried by court unless...... (J. ©. 7485), 6827 
in probate court, how tried...... 7872, 7873 
in criminal cases, how tried, 
(J. C. 94384), 8925 
IN CLUMINAL CASES vow areisre o seseVeteheteteeate 8924 
in criminal libel, for the jury....8075, 9005 
JACK 
TUNING At, VALE Cs rae: .eiastosueyenereaaeee 94 
JACK-RABBIT 
destruction of; bounty ...%.. 2.5.5... 435, 460-463 
JAIL 
county, separate confinement of prison- 
ONS tema simers ieieteereronerensrs eben malate eos: 
eonaneni ont of U. S. prisoners. 1507 
COMPUT Gr ose nivale foes Br efintavers Geaeaee 1400x382 
expenses, a county charge...... 1434 
sheritt dnnchnareerec accnteats 1501, 1502 
CXUrA UAL LOL iors miecrs Bannnd 1505 
jailer to deliver notices to prisoners.... 1504 
CHEV LOM DLOWAGC ei. cieteye eoiereisie clic lel oly els .. + DT0X61 
children not to be confined in.......... 1860 
town may provide...... ICO GON DO C 787 
malicidus injury to............. ROI oS 
escape from, penalty......... siemoretere 7969, 7971 
jurisdiction of action............ 8658 
JAMAICA GINGER 
limitation on manufacture and sale.... 3349 


JEOPARDY 
no person to be twice put in, 
Con. art. 1, sec. 12; 
8515, 8652, 6652, 8904, 8905, 9350 


JEOPARDY—concluded. f Sec. 
plea, how put in......(J. C. 9424), 8898, 8899 


VELOiGurOte LOLs ci. cvete ene (J. C. 9442), 9023 
JOINDER 
OleCAUSCS Of, ACTION © ae.. cteisransles eketereernes 6442, 6567 


law and equity in same action, 
Con. art. 8, sec. 19 


of parties—See Parties.............. 6495-6520 

of counts in indictment...... 8091, 8092, 8834 
JOINT AUTHORITY 

to several, exercised by majority....... 6546 

to executors and administrators........ 7716 

LOE DL ULALE ONG a secs tolorsceietescrsete tetas tee 6904, 7211 

iH) TRAE RSS ey on So ome Canes Oo Oot tie OGOO ON 7211 


JOINT DEBTORS 
appearance of part, service on others.. 6543 


when severally liable, action against.... 6511 
not all served, time for service........ 6543 
may proceed against those 
SOUVEC. co Metas cae cloakus seine cnet ete 6558 
summons after judgment, pro- 
GOCCIIAS * .— 5, Ge, lane sherstatne deacatece 6874-6879 
judgment........ (J. C. 7495), 6558, 6855, 6874 
SOCULION caste rae vdaleiteaee actos (J. C. 7495), 6914 
WATiNers wACtIONMAL ANS Us aisielel siecle leteisierainte 6520 
Contriputionsas Het wWee%ler «Wee ass sms ooo 6950 
Terease of, DY Creditor sat lees wees 5067, 5068 
principal releases surety........ 5068 


JOINT DEFENDANTS 


See Joint Debtors, Defendants. 
JOINT STOCK INSURANCE COMPANIES 


Sees Insurance. COMPANIES tram wie «cle or- a leyeee 1149 
JOINT TENANTS 
ASMPArtlCSeto, ACCOM ses asie-aieysierets thal 6509, 6512 


JUAB COUNTY 
in fourth judicial district..Con. art. 8, sec. 16 


legislative members........ Con. art. 9, sec. 4 
TO OUITACAUPLES 7 ou aay yiratirsy s Copallo avers sianct cic yonenonetey a eats 1304 
Nephi, county seat 
JUDGE 
see the title of the court. 
FACICIAIAATSERICtS!s scum «1's eee Con. art. 8, sec. 5 
AViCp COI r.. CIStYd Ctarmivatcsaate cielepisrs crete 1666 
absence, forfeiture of office, 
Cons) savings, SCC mee 
see the title of the court. 
examine jury criminal case............ 8927 
< makes statement to board of pardons... 9164 
F MIA DO. A.“ WiINECSS aacia vot ancve elke plewete aa 7125: 
may take deposition when.............. 7185 
information or indictment against...... 8908 
RYAMeNe GISCUALTE </enny cine, + ce eine eterl ot 1785 
Cannot Act AS: ALLORNEY << fax. sac meee 1786 
issue search warrants, when............ 3354 
GCONGUCEINGUISITIONS s cmesicisidsra ee eicte aes 3374 


pro tempore may try cause when, 
1682, 1732, 1754 
PO WCLI ian oe Wiehe sie eracere ete 1682, 1782, 1754 
compensation . . .....1688, 1782, 1755 
JUDGMENT, CIVIL PROCEDURE 
on dismissal or non-suit: 


byaplaimeitt erOrev trial... wie. sche sence 6848 
I VMCOMS CTMUc te oteBatls tus ciskcas sitiexcreaeen crete ae--- 6848 
by court, plaintiff not appearing...... 6848 
AGA LOND Cpe stag roan ee 6848 
MOMSUUL EG sve ce sronniatseers chuniche oe 6848 
on neglecting to enter judgment...... 6848 
not a bar unless on merits............ 6859 
offer of evidence after nonsuit over- 
TULEC Se TOU wey aVVietLV. Oleic tiae ace ioe 6848 
UTS Ate oh BON cM ACIS Ck eT MRE CUCM ae eee 6848 
Costsiassessed ar erent nine 6860, 7042 


rs = hae or 


Sin pel) ees ‘ 
JUDGMENT, CIVIL PROCEDU: Fine’ 
continued. + ee 
by default: ey % 
when complaint controverted in part. 68 
for money, clerk to enter......... oe O844aam 
complaint to be verified....... 
proof~before entry when............ 7 OS Aaame 
referee to take when........ .. 6844 © 
jury to assess damages when....... 6 
after service by) publication=s = antes: 
right waived if not demanded...... «. 6844 
relief cannot exceed demand........ 6857 
againstiaycarnishee= aerate ceae ene 6738, 6740 — 
| set asides: terms naa othe ae eee 
| divorce; not ranted bye. corn setae A 


in general: 
action on, limitation eight years...... 
on action for personal property...... 
against one or more parties, 
6520, 6558, 6854, 6856 
principal and sureties......... ; 


MALIICA WOMAN ye civ) relearn 
COUNILY, = D@YRRCI Gey. 5 telerctenateente 
executors, etc. spe eteterteraccraters 
GaALNISh ewer eae errs 6736-6740 
‘a GISCHATEE gu. sacle ccore sche eeeenees : 
GEbtEMOt Guests mincicts el eee eens 
parties on other side........ 
partners, not all served.....- 
on agreed statement of facts....6894-6896 
Gm ennosennre ay wroccasadcossucs 6899, 6908 — 
= not appealable, when.......... 
attachment before claim due, judg- 

WACTREN shes icicrcisieltolercl see oro gottac 
proceeds retained ........... 
judgment satisfied out of pro- 

ohs(e,0 COM eM ROS oO Lote 
judgment for defendant, pro- 

GOOCINES 5, duu, vate ersvsinor tee severe 

case reserved, party may call up..... 
complaint must demand relief........ 
COMPTomise, pons Ofek tO soe sete ere 
on contempt; limitation. ..s0as-seceen 
by confessions entrys often. saa eer 
5 upon verified statement...... 
Judement oll Aa ween ree 
entry, in city, .counteaseesemeee ~ LOS 
in justice’s court.......:.6890, 6956) 
provision in negotiable instru- : 
WMSME Es dole srersother cores 403, note 6888 _ 
GCOStSe LOT Ry DeTIG tee reer eee 7035-7054 
on counterclaim %~ .....e: cee Saree “ 
must be demanded...... Boing Ao 
deficiency, on mechanic’s lien........ 13 
ON MOrteasews ys. aie Mee te 723 
for defendant upon issue of law...... L 
Gefinied’:, CSRS Sica retemulee Gane omnes 53 
OnmdemlGrerese ene eae PEE sot, alice ai 
of dismissal, not a bar except........ 6859 | 
FOT- COSTS: cp es ee 6860 — 
for treble damages, when............ 
| entry at tany, times coro eee ; 
on approval of referee’s re- 
port . Seilevstonatuatelisct reine Pitt 


on verdict within twenty-four 


HOUSE yes erie weet ie a OOIE 
Judsmentabooky amnesia 6865, 686: 
execution—See Execution ........6912-696: 
for execution of conveyance, enforce- 
| ment OR MLO AO cy cin aids oe 
| exempt property for taking, is ex- 
GIMP Eee eieceschertetione MIO Dao doace. 


excessive, reduction by the court, note 6: 
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~ continued. 

in general—concluded. 
: on foreclosure of lien, deficiency...... 3743 
OLPINOGUEAL Ota. t ctetetre as ian 6 o« (280 
garnishment, enforced by............ ~ 6752 
foreign, ‘in evidences... «ce... 7088-7090 
NOW EDKOVEG! s/n tases 7087-7095 
Oeil PEACE Dene acer ehisGm eaaun tan 8610-8614 
interest and costs included............ 7050 
NAlGr ln ts wa cee ee eats 3320, 3330, 7050 


joint debtors not all served, when, 
6619, 6874, 6879 


on mandamus, certiorari, etc.......... 7375 
INIOVILS7 ONL TNCs: WiNON wre casi stig tera ee 6849 
order to pay money, enforced as...... 7021 
partners against, not all served...... 6520 
Conats Saye y ate etounly edi doe, Ar Sack Sah eI ag acre 7274 
for plaintiff upon issues of law...... 6831 


pleading, jurisdiction not pleaded.6600, 8844 
presumption in favor of, on appeal, 


WOM Hey nese ke tere tite aioe ieee Rinmicrate- 6994 
when party dies after verdict........ 6866 
presentment to executor, etc......... 7657 
GRECO: WALLA COnc noon aa ie ete G 7365-7368 
reference to complete............ 6831, 6836 
EVE VOL ALC y GRIES a eicrs/cuereyiic. sem anreye)s seks 6917 
on, referees  TindinZS\.. 52.00. «epecee ee 6840 
sureties on bond to sheriff............ 7222 


termination of plaintiff’s title pending 

CULO viaig eke nacyate Tei ea hee te elven oes 7249 
ONWETIAL DY. COUN S 5.0.10 sais oe 6829, 6831 
of U. S. commissioners court, process 


SETI Mere een re reeyine 2 aupYarhceesecicieve arin o's 5830 
VETOLCEROMASDCCLAL |e, a, sk io ster clers cynics 6820, 6824 
water, determining right to use of, 

judgment roll: eee ae 
TIO Pr MCORS ELLIO! es ax ane see taereeD neo tue Sung 6867 
PHISETUCLLOMS DATEL VOL sereee sieve eae seat nie 6806 
judgment by ‘confession. 2.2.6. 606.005 6889 
when controversy submitted.......... 6895 
when appeal heard on, note.......... 6994 
on dissolution of corporation.......... 7424 
Ole COTMOLATA « snc Msisle ers, aretelevavsleueie sie e axe 3 7386 
constitute record on appeal.......... 6992 

tlen of: 
certain cases relate to date lis pend- 

(SLEVSH TG HES lee 5. oP CARES. ORICON aR CONC RE 6555 
LOSCISNICH VCATS wage cyerehr ike silanes epane ahem ators 6868 
revivor of judgment, 5 years.......... 6917 
‘satisfaction, discharge . ...........-> 6885 
docketing, transcript ............ 6536, 6868 

in other counties, effect of.... 6869 


recording in other counties, notice, 
1584, 4900, 6868 


OL MOSES pCOULLS maLViGEY CALS leis olclleiel aie «0 3589 
Howadischarged! rs wesw vs pons > 3590 
rendered after death not a lien....... 6866 
ADSCEACER DOU. (CLCVa COUT Es tore cucravs oie eal ela 1719 
TrOMae duUStICe:S COUT. 2.1.5 7501, 75038 


attaches to personalty only on levy.. 6920 


in probate cases: 


against executor, etc., upon claim, ef- 


MS Cm ce Maat Ne fore cre lalielcaly ale 1s) = Teligndl'ealisilane fe 7659 
against decedent, how enforced....... 7660 
of specific performance.............+. 7741 
ot final distribution: 0.0% ees 7764, 7765 
Of PATUUCLO Ma sm ei elere sha afore s/s mia onelm als (ote 7768-7775 
determining heirship: cee cir. crn ses oo oe 7796 
of termination of life estate......... 7312 
enforced as in other cases. ............ 7872 


validity, conclusiveness, 
7559, 7570, 7752, 7766, 7867 


JUDGMENT, CIVIL PROCEDURE— Sec. 
continued. 
in probate cases—concluded. 
EMOTO As ON RECOM cate aem ee ch esa ne 7870 
need not recite jurisdictional facts.... 7870 
TOAASR DY: Ole ieeen wert vile, lies; mica 7564 


affecting realty, filed for record with 
county recorder . . 
eosts included... 
city court: 
entered same form as in district court 1716 
abstract of, filed with district court.. 1719 
courts- martial: 


fom military property. . cayenne 8865 
certain, certified copy filed civil court 3858 
enforced in civil court.....-.. 3858 
Industrial commission: 
lien ranks with that of taxes........ 3135 


public utility commission: 
final orders not subject to collateral 


LGLACK © Siete gefyorSe siti ks sistent vonett Sesser 4832 
land registration: p 
adjudication sof titles; cui. wes. sae 4957-4966 
municipal court: 
Same asin: justice's "courte: mane 1763 
justice’s court: 
SDSLTACE OL. TOL ae ioe asco clevcie AtAta eee 7500 
filing in district court, lieu, 
' 7501-7503 
Appeal TFrOmM ss SULA arpein orate abe ee 7514 
undertaking to stay...... 7517-7518 
judgment against sureties.... 7617 
jurisdiction, when dismissed. 7521 
after offer of compromise............. 7498 
DYACONLESSIOD NA sy reatetels ievisicyelet ne atte 6890, 7490 
contempt for, limitation.......... 7528, 7529 
COstssto, bevincluded’: escent eres 7499 
counterclaim, when established...... 7494 
Gran Cakeresblla SA a Shoo ondoute one Neo 7474-7475 
DLOOL vols ‘CLAN ciechete se eievere iene T474 
Settin 2 ASIde vices cts ltteer 7457 
not to exceed demand......... 7474 
OM COISMISSA], PSTLOUR GS accession contents 7491 
entry after verdict, immediately...... 7492 
after decision, within two days 7493 
ON AO CKE Es a eternal sane seein - 7530 
prima facie evidence.......... (dou 
OXOCULLOMMOLM ay ey ae rekere els atatels eee 7505-750u 
from .IStrictCOULLE a4electseteetele 7502 
0) oh 66 bears Sea APR IG RRR OMECT ROTO IIA B10 Coc 0 7496 
foreign in evidence................ 7094-7095 
joint defendants, against, not all 
SERVE haw ca traded eterna eae! eee eterons re a MAO 
jurisdiction in excess of, part remitted 7497 
TO MDC MLESH EE WAM DOU cine terete s¥ never aione 1781, 1782 
purchase by justice or constable, pen- 
FW REN AML 3 BP AC ECR IG CE APCLLRCALET NES ett Ob O-3 7960 
review by district court.........- 7377-7448 
by supreme court.Con. art. 8, sec. 9 
costs: 
adjuged on dismissal............ 6860, 7042 
WHEN! Offa COUUSO cis taieeie castle eye 7036, 7037 
in Several ACtIONS: 2) icnes desi 7037 
WVHEM MOISCTELIONATY Ss <.siin se'u ste, « cee 7038, 7039 
when tender made before trial........ 7044 


when party in representative capacity 7045 


satisfaction: 


in whole or in part, by whom......... 6881 
BAUthHOPILY Of ALLOVMEY ej. clears eels eensteryrers ozo 
by attorney when authority revoked. 6882 
when filed, entry by clerk. .....%. sis. 6883 
directed by court, when.............. 6884 
GisGhareesrlieney an ynne ata treeter tere 6885 
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JUDGMENT, CIVIL PROCEDURE— 
continued. . 
satisfaction—concluded. 
payments to be indorsed on execution 6885 
transcript filed in other county, when. 6886 
OLE me COUTLUS cre cyelenslewelefs fa paleyacertaiatcueteretels 3590 
ENtered On COCKEOE, o aesielere sereieevenes 6881, 6883 
on appeal: 
final, reviewed on..Con. art. 8, sec. 9; 6990 


against sureties on motion............ 6998 
surety paying, substituted to rights.. 7226 
power of supreme court over........ 6995 


JUDGMENT, CRIMINAL PROCEDURE 
district court: 


COLMA COU al ee pis cleave taysicne ciectiers sactale cool ohelere 9031 
appeal from final judgment.......... 9207 
from order after judgment.... 9207 
judgment on... .........9226-9238 
arrest of on mition of court......... . 9056 
(Hid Re Oe Suny POMC CHOU DOR OnmE ROG CG 9037 
Eh ixOaGhyeateny Rioeodic aco md Ceniopoadd 9038 
complaining witness against, for costs 9058 
of conviction, when pronounced...... 9041 
on conviction of two or more ouenses 9054 
defendant present, if for felony...... 9048 
failing to appear forfeiture.. 9044 
bench warrant for........ 9045-9048 
asked to show cause.......... 9049 
may set up insanity.......... 9050 
degree of crime, determination. .9024-9042 
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two judges in second district............ 1665 
five: judges! in third district. actrees 1666 
terms of court, fixed by judges......... 1672 
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city court, ;zenerall ys. eee ee eee 1710 
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GeEMeCanNonie, . ee dae eee eye OOuE 
process to any part of county.. 1783 
Of clive ee eae @ svspeper OLO XS GOO 
OLS COW: ia.” speitiatesctesser ies erat 787 
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place of trial—See Place of Trial. 
not pleaded in action on judgment.... 6600 


R 
he 


z 
4 
M 

Py 
. 

: 

‘ 

. 
‘ 
} 
os 
vu 


+b oe aye os P s 
; on hn 
GENERAL INDEX. 1867 
_ JURISDICTION—concluded. See. | JURY—concluded. Sec. 
of public utility commission........... . 4798 defined, powers generally............... 3591 
Supreme court, original, selecting, drawing, etc.—See Jurors.3606-3618 
q Con. art. 8, sec. 4; 1643 commissioners—-See Jurors......... 3602-38608 
appellate......Con. art. 8, sec. 9; 1648 LEES—SOCc JULOLS iy satvie steichemetest sraratoreys 2542-2552 
i 6995, 7012, 9231-92388 COLMUPtING; PEN AITLES a, mraedstr tc rain 7954-7958 
over industrial commission.3087, 3089 PHYS, KINGS OL ates ayerercha notero a nieivnte tare eee 3592 
oo review industrial commission.. 3099 in municipal court, procedure.......... 1761 
; Dubllemuts coms. s...+ 4834-4836 drawing.) how Conducted.) ...ms soe 3611 
4 JURORS grand jury: 
: - impaneling and conduct on trial—See SCOMGTANG ei sgreartersieces sate ol etaratete 8786-8822 
a Jury. of inquest: 
o no religious qualifications...Con. art. 1, sec. 4 See IN Quest . scecislee scnueteesrsatevs age 3220-3239 
7 WIOMCONIDEteIt s,s unntee aoe e tich eas cae 3597 district court, civil procedure: 
4 : HCO OK Mot oan apaaodo oS 3598 admonition on separating............. 6808 
c SEMI E saree fois scatstere wists 3599, 5418, 5466 advisory, in equity case, note......... 6781 
ATLL AUVALE OTe ew aie! 5 cteacth al cveiarabaicss. shorts 3601 agreement for less than eight, 
4 to report attendance daily...:......¢.... 2543 Con. art. 1, sec. 10; 3595 
j CXCUSCH] WOON: “a frre ceieitiehs we nis Meee eieeiaeia 3600 “ohalienges defined m= sy.cnsase sti dees 6791 
, attempt to corrupt, misdemeanor...... T7957 WMO Maye OLEMy retetasevny ctor 6792 
" in civil cases, a county charge......... 14385 GOINASH Aas Pe eee eee 6792 
jury commissioners: peremptory, (CHES cox were ailsrolers 6798 
3 appointed by district judge, when.... 3602 for Cause, grounds............ 7899 
¥ GUI CatiONS stwem. ais ees sae Mets cele sos 3604 how tried ...... esses eee eeaeee 6800 
: CERHIR G16 SU OO GCS UPA ROR Doorn oereroeg 3603 deliberation, conduct, proceedings; 
: USCA LIM CALTON rs, yo) sotate creo eke vel ereh deere cohe 3604 6809-6811 
4 HON MOS ISS SRS ELSE Se oA as demand for, deposit.............. 2558, 6782 
7 CONLOTODL Ols COULD ae erotic miateteleraiaielel cos 3604 discharged, when and how........... 6812 
* Vaicaney, COMPeNnsation: © Riese e nies 3605 effect, retrial . . ...........0- 6813 
names of jurors, how selected, when.. 3606 failure to render verdict....... 6813 
number selected, list......... 3607 A 5 j 
* list certified to district clerk... 3607 ee ae Ue TS LS easter ea hee 
‘ z 4 ACLS IUGR ES VOL ss etete cere leptin tars creer eee 6802 
; Bees Te SOU SALTUSION, sii 255 =, es instructions before argument.......... 6802 
" drawing, summoning: in writing, exception.......... 6802 
; drawing, jury box, names............ 3609 PEQUOStED 2.50, Ore ru sate nae 6803 
officers to be present.......... 3610 refused, to be marked........ 6803 
. Wher take. Places Acer seaw ee vs 3610 modified, to be marked........ 6803 
DO Wel OD.Cm eee er cttsicaee olesteie a 3611 MUMPESTEOM Ao. ae eA ee 6804 
| additional names) o to66. 0653 3612 read without comment........ 6804 
he PAU CULE. A eiie ices o euscete craks ne 7959 SiS Edin, : oer at otek mee 6805 
% SHSCIAMNV.CILNG, msCOSLS sryy einiole eeielelole ne oe7 3612 exceptions to, how taken...... 6806 
open venire, when issued.,............ 3612 filed, part of judgment roll, 
illegally drawing, penalty............ 7959 ; 6806, 6867 
each judge may draw separate panel.. 3€13 AUG INAvItAKe. OUtaae seer 6805 
list, furnished when fees paid........ 3614 return for further............ 6811 
; venire, postoffice addresses inserted.. 3615 furtherw. ve. a eh ee ee 6811 
: service by mail......+...++++- 3615 industrial commission, appeal of claim- 
: personal service .... ......., 3616 LING LOLI sara Naser ssovel pel ersver elects saltiness 3048 
4 to another locality..........-- 3617 issuesmeriables Dye ane eee 6781 
| names of trial jurors, how kept....... 3618 special tried by, when........ 6444 
1 Batali SUNY, DOR verctetcpetecccys 2c 2 ie: pels 8790 Juror. vexcuseds ewhente sh. sec. eee 3660 
: summoned for justice’s court... .3620, 3623 sick, proceeding .............. 6812 
. fees: as auwitness;ettectameaiene 7125 
of grand and trial jurors........ 2542-2552 jurors, eight....... Con. art. 1, sec. 10; 3595 
| COS tCANIES. eH Chonan oopignd 2544, 2547, 2548 misconduct, grounds for new trial.... 6978 
| justice’s court .. ........-. +++ 2552 OAthNOTe ae etre anne i eae 6801 
void after one year.......... 2592 paneled oflne cle memantine te teen 6793 
certified to by county attorney 2548 Challenserto.s pecans aera 6794 
presented to auditor, warrant 2548 ETOUNGS ee Ae ane 6795 
falsely certified, penalty....... 2590 when and how taken........ 6796 
statement of clerk of district decision, effect of............ “6797 
GOA oetka oavondvor ocuoecoede 2568 papers, may take what................ 6809 
officer purchasing, penalty.... 2591 trial jury box, drawn from........ 3618, 6790 
at Inquest — 2 © cc ce ese cee ececeseess 2550 CEPNEG 203s sereie's © cre eisere ote sieneane 3595 
AN PIUStICE1S TCOUTE 3. Foe inbiele eles «2s 2550 venire, open, when issued............ 3612 
in civil cases a county charge........ 1434 Special seta cs eh ascot ee 3612 
in criminal cases a state charge...... 2569 verdict, three-fourths may find... .6815-6824 
in justice’s court, party payS........ 2554 SCAlOG 2H corn ealeess aaelato ie 6814 
at inquest a county charge.......... 1434 eorrectedi whens a anit ernie 6816 
JURY “general”’ or ‘‘special’’ defined. 6820 
who competent—See Jurors........3597, 3598 poping Jury . . .esseeeeee sees 6815 
; exempt . . + «-..: Raa OS ers ereis LOO 9, Special Ww CMmOCuy emma sternite 6820 
4 ’ 


ie Vise. 
eee vb 


Nave he z ae pina 


BD. ts 


1868 


JURY—continued. Sec. 
district court, civil procedure—con- 
cluded. 

verdict, for money, counterclaim.... 6822 
for personal property.......... 6823 
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prevented, retrial . . 

city court: 

civil procedure, as in justice’s court.. 1718 — 

criminal procedure, under city ordi- 
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as in justice’s RCE 
municipal court: 

civil procedure, as in justice’s court.. 

eriminal procedure, as in justice’s Fy. 
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jurisdiction 
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court attendea by constable......... eel OL 
held in precinct, except in cities, 
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courts of limited jurisdiction.......... 7544 
certifying falsely as to jurors’ or wit- 
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COSTS ALenIiZEG ON, view sie ses withepers 7530 
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control over proceeding........ 1790 
jury, petit and grand, may assist in 

(CL RAIZ [aves 5 4 com UND Silos he Ir orig RN 3610 
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CELL NCA LON OUMUSULCE \c accuser. 2552 
mandamus to compel obedience, note.. 7391 
marriages, may solemnize............... 2971 
municipal judge is*ex officio... .c.05.. ae. 1773 


_- money, justice to receive and pay over 7540 


interested in action in justice’s court, 
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powers of courts generally.............. 1790 
purchasing a judgment, penalty......... 7960 
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provisions of code of civil procedure, 
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review by certiorari or prohibition, at- 
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SESHIONS  DUDIAC, 4OXCEDL. lates ous!) sere oe 1788, 1789 
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subpoenas and final process issued...... 7538 
successor, who is.........--..++.+-- 7531, 7537 
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transeript of foreign, in evidence. .7094, 7095 
trial, place of, changed in emergency.. 1802 


undertaking, deposit in lieu of........ 7545 
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certificate of justice......<....... 2552 
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CMUIMELACS Oat nusiererctetoerer deena ahahola «aie lee 2527 
poor person may sue without, when, 

2576-2581 

OB THHOL asin acacia ae re aechahitte ens 2577 

misrepresentation, etc. . . ... 2580 

in criminal cases, a county charge.... 1434 


COVUMMCAUION ce. uss dens ects eerie eee 2528 
account rejected when....2528, 8688 


at inquests, a county charge.......... 1434 
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excessive charge, penalty, damages.. 2589 
filing case without payment, penalty. 2593 


of jurors and witnesses.......... 2550-2552 
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place of trial, civil procedure: 
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change, when allowed................ 7427 
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suit in wrong precinct, dismissal..... 7491 

AUIALIMENt V.OTde ori sratate cp etentons 7448 
assuming foint liability for purpose of 

Ain Sep enaleye cw werd cs cascrsic ee 7448, 8511 

commencing action, civil procedure: 
DY. iline complaint 2B rss cl-etslevere cumers 7435 
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to demand in advance...........++... 2593 
hill not ‘Tequired. 0.26. sess wien eee 7049 
must itemize on docket..........+... 7049 
on adjournment to amend.........--. 7457 
on offer to allow judgment............ 7498 
security by NHON-LESiadent vic5. oes selene. 7542 
action by indigent, without...... 2576-2581 
on change of VeENUEC........ seers ress 7431 


when complainant must pay, 
8574, 8754, 9451 


in criminal case, on conviction.......- 9450 
pleadings, civil procedure: 

not required to be formal..........-. 7447 
liberally construed .. . ...--sse+eeeeeee 6596 
except complaint, may be oral....... 7447 
Dar att LOW inte | o)) eclaltacsitrescalevalter ac siaitie pears 7449 
“complaint”? defined . . ...-..-++esee . 7450 

must allege jurisdiction...... 7447 


MUS De AVeUINe Ga gerarete tent T4447 
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JUSTICE OF THE PEACE—continued. Sec. 
pleadings, civil procedure—concluded. 


“COmMplaines.) CEMULTEr COsertclceers enrate 7451 
answer may contain what............ 7452 
NGwW Matter Anan. cee aera 7153 
failure to set up counterclaim. 7154 
verified when... ...-s+-2.2oa0, 1489 
GASMULCLERELO . cee eteelecenielererterrate 7455 
demurrer, proceedings on............ 7456 
amendments, when on terms........ 7457 
time: to-plead! tows rise eee 7458 
setting aside default, conditions....... 7457 
provisional remedies: 
arrest of absconding debtor.......... 7462 
inmany, COUNTY were aetlotioee 7463 
Ease M Ala ool 35 orocoocKoen Oo 7464 
prisoner taken before justice.. 7465 
officer to notify plaintiff...... 7466 
custody of defendant.......... 7467 
attachment, grounds, affidavit........ 7468 
wrongful, misdemeanor .. ... 8512 
GAMBSOS TA. eee eine 8512 
underta ili py. xi aye cvoetererenre sitions 7469 
WILE va so postetole everstavertyeors slaiecelateiegs 7470 
district court practice......... 7471 
bastardy proceedings, complaint...... 380 
ISSUCMWALTANE, 5 isu vest terre clsie el 380 
woman examined before...... 381 
bind defendant district court.. 381 
bond for appearance.......... 381 
claim and delivery proceedings...... 7472 
garnishment, proceedings .. ......... 7471 
trial, civil procedure: 
Detoro City HIUStICe seine cue aoe ~ 646 
CHAN Se TOL ViENU Cl eens, ceereartersieue stasecetene 7427-7432 
defaults sudement) <a. sem «iene 7474 
omissions equivalent to....... 7475 
to begin within one hour........ 7445, 7476 
timezoleNOtiGerent..c.cmlet eusciechue sessile 7445 
postponedeby, the: COuULt..c son oceieta ccs 7477 
DYSCONSCUI Waretesetcystorctecste tae teterete 7478 
On applicationt eo. siemeciersle T7479 
STOUNAS WEIME: 25 curses etetenaete 7479 
bond required when.......... 7480 
ISSUCSMATISe WHEN an cere ee meets 7481, 7483 
EXc1@ CL oO Waters) oie ncioreis aeolats Gee 7484, 7485 
to proceed in absence of party....... 7486 
jury, number, four or lessi- 22.05 ances 3595 
eight SUMMON aay wee eile ane 3623 
how summoned... 2.2.0... 3620-3622 
waived unless demanded...... 7485 
demand for, deposit........... _ 2554 
FESO 5 aidinajesavenotere oe teersie aes 2550, 2554 
challenges nie.) sn esnre tieshaatenne 7487 
exhibition of account required........ 7488 
allegations taken as true unless denial 
ViETIMCG,. WHOM taaeatyresis otis crelsve asserei cree 7489 
not to involve title to realty.......... 7433 
mandamus to compel justice to pro- 
COCO MMOEE@ 5): 5 sta revere cuepeiaveteisteleheraneictoniate 7391 


judgment, civil procedure: 


MGCL UT Car way ra uct caters evatapsiciavela steer eremicre 7474 

SOUCLIIS USL GLC! eats erayersysa ons jereaietoners 7457 
DVM CONLESSLOM ye trelus, atatsicialcleyols.c ove sts « 6890, 7490 
Ole AISMISSAl ER WANENIi aler- fetes eierers « sisyerarerate T491 
immediately after verdict............ 7492 
within two days, after trial by court.. 7493 
when counterclaim established....... 7494 
when not all served, joint property... 7495 
entered as in district court.......... 7496 
excess remitted) <9. i...) SOA A tomes 7497 
effect of offer to compromise...... .. 7498 
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JUSTICE OF THE PEACE—continued. Sec. 
judgment, civil procedure—concluded, 

costs must be included........... owe  tA9R 
itemized on docket............ 75389 

prevailing party entitled to.... 7543 

abstract (Of, LOPMn selec ieiae ve een OOM 
docketing in district court..... 7501 

execution from district court.. 7502 


a lien only when docketed........ secon UDOB 
docket and enforce certain court-mar- 
HED aj (skeen! 4 Geghnandnancousnen6 -. 8858 


void, for lack of jurisdiction, review.. 7448 
execution, civil procedure: 


may issue within eight years........ 7505 
to whom directed, contents ...... oie) oe LOOOME 
renewed by indorsement.............. 7507 
how executed, power of officer........ 7508 
proceedings supplementary .........+- 7509 


new trials, civil procedure: 
may be granted when, ten days...... 7512 
grounds of. . 
affidavit and noticem...s.-mis- ors ehee mu OWlee 
appeal, civil procedure: 
taken within thirty days after notice 


OVReapl-gadKehs aly Ayndboot o: slisalssierereee clave PMO es 
service of notice of judgment...... ae COLE 
notice of appeal served and filed...... 7514 
to supreme court, note...Con. art. 8, sec. 9 
district court, trial anew in......... ~ T6515 

practice, amendments... ..... 7515 
Objections isaved\a.. cui s\ecleerare 7516 


papers transmitted within five days.. 7516 
undertaking filed within five days.... 7517 
TECQUISILES ee eveleeions aie fexsyalsVateteote 7517 
for stay, 2DDLOVAl.. a. 1 cleiciete rome oid 
affidavit of sureties. ........ 7518 


deposit in lieu of........ ais ties OS 
stays execution when........ 7519 
dismissed when............ asi 9s e-ayeelarerem OD 
COSTS irseetaeierstiece PEAR HAO T 7042 
improperly, mandamus, note.. 7391 
proceedings thereafter ...... Bie Gril 
judgment against sureties on motion.. 7517 
for delay, damages for....... Agopenps (arly 
contempts, civil procedure: 
WhateactsPrane™ ch vavtsvetalsteroiel cite scsteherstereie vale 7525 


in presence of court, procedure...... 7526 
not in court’s presence, procedure.....7527 


PENA] by... Me cetrejelatehe min torte arate savatetelare 7528 

judgment, entry in docket........... - 7529 

power of every court....... 1790, 1806, 1807 

criminal procedure, as a committing 
magistrate: 

emagistrate @adetinediger aarcenct its Ape ah 

“complaint detined vices er <tineee 8674 
contents, ete. . ..5.). .....8680, 8684 

warrant of arrest, bail, etc........ 8688, 8707 


security to keep peace, procedure.8567-8579 
preliminary examination—See Exam- 
ination, reliminaryans see .8737, 8769 
under liquor prohibition act: 
issue permits retail purchases alcohol. 3348 ~ 


conviction for wrongful issue......... . 3348 

PENAICY i pcr Gaeuniatearc reel neta 3348 
issue search and seizure warrant..... 3354 
conductpinquisitionse- serene .. 33874 


notify attorney general of conviction.. 3360 
criminal procedure: 


Jurisdictions ct span carne oho oisiers)  aahOAe 
extends to limits of county, 
1783, 9419 


under city ordinances...570x87, 630 


JUSTICE OF THE PEACE—continued. Sec. 


criminal procedure—concluded. 


jurisdiction under town ordinances.... 787 
certain cities, all cases brought 

DELOLO Me teren o ameter oes 1456 
complaint, what to contain............ 9420 
issue search and seizure warrant.3354-3358 
CEMULECH CO UCOMPIAIMe. «cu. ceca ce vice c 9431 
RELA GMOL. GILES tarysteie cis cis. sto-ckore ec gvcevewic 9421 
LEU 6 Ga Nnadeocchotecci tet ore See eee 9243-9270 
IO CKEUROT srs rete Wea ci.e Tees Nets v Hiaieie ne 9422 
ENA Olt: ian evitteterer RAGE itech ere oe Oe 9423 


trial, criminal procedure: 


rights of defendant, 
Con. art. 1, sec. 12; 8553, 8556 


complaint read to defendant.......... 9423 
name of defendant, amendment...... 9424 
LOA MeL GS weukn Se eteSe Ni acs Sars .ccetie oe gees 9424 
oral, entered on minutes...... 9425 
of guilty, examination........ 9425 
competency of witnesses.............. 9467 
CORIMENCES Wilms a fais terccalensvetare- orth eue) «0% 9426 
in defendant’s absence forbidden, ex- 
STE Stokoe GeO USI eae CIOS Dene Re ea 9433 
POSTHONEMONE %. 5 wey. s sie.e doles Saltsie Fite wed 9430 
Chanee OfsVenUe ho en oowa ns. deere 9427-9429 


court to decide questions of law only 9438 


BL Van COMPCCONGCY = <2 5 2.0% ecco ws siete «-< 3597 
CMa CATIONS tier oe ancisheve seers sire are 3621 
number, four -or-less.. 2%. 6.5 3595 
PCOS SA Ky eke a st esisie Sees Fone 2550, 2552 
how summoned... .)..0..+- 3620-3623 
waived unless demanded. .9426, 9434 
formation, challenges .. ..... 9435 
COAG ote, voces oie encletsye oie mwvals ered ore sfeiers 9436 
Uae See teins eee 9437-9440 
Oath aw OL MOMVCET. rics csues ats aichs cnet 943 

wierdict, how: Gelivered 22 vac sci cee 6 9440 
as to part of defendants...... 9441 
iv Ag INCY BNA v1 mC IR RORECNOIO CRD CR SOR ROD 9442 

when jury discharged ...i6 cess 9443, 9445 

THES SOER Soe Moet on terest Mik Misha cP ER, wiser 9444 

sickness of juror, procedure........5... 9445 

Sittings public,-except...... iscexss 1788, 1789 

new trial, criminal procedure: 

motion, form, when made............. 9446 

choke yore ya Ree iefercy Mea ey oni e(6 IE renee megs 4 Ulcud Or 9447 


Judgment, criminal procedure: 
motion in arrest, grounds, effect..9446, 9448 
time for pronouncing, postponement... 9449 


plea of guilty, fine, imprisonment.... 9450 
acquittal, complainant to pay costs.... 9451 
HIG eh OWe CULOL CC as tet crete leietste soe; erare eat 9452 
of imprisonment, procedure........... 9453 
fines, etc., paid into county treasury.. 9454 

failure to pay, penalty......... 8239 

appeal, criminal procedure: 

PUCCIO CLIY CIT OY” GAYS. ins bers cce 9455 
how taken, undertaking............... 9456 
MOLICE) OFM MINE, eSCTVACE «a cvs ccelaciclcls seers 9457 
transmission of papers, deposit...... 9458 
undertaking for attendance of witness. 9459 
effect of, ground for dismissal........ 9460 
complaint dismissed on, when........ 9461 


procedure if complaint not dismissed. 9462 
general provisions, criminal procedure: 
certain cities, all cases brought before 1456 


HAVA ASS UC SUDDOECNAS ete cies oleic sie eiercisseisrois 9463 
Dall RO ROCCUULC oem istetsttetensiarete via hie ecehers 9464 
CONTEMDES) PLOCEAUTE: .. ise ects eee 9465 


power of every court......1790, 1806 
entitling DADETS me cia ake cls Oe 9466 


aes ry WEP et Mees ee ee a. Tore 
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JUSTICE OF THE PEACE—concluded. Sec. 


general provisions, criminal procedure— 


concluded. 
competency. of witnesses y..c.0. sears. 9467 
may depute person to act as constable 9468 
JUSTIFICATION 
surety company need not justify....1202, 1210 
Ole sureties SEnerall yas. cls cient een ede 7223 
in claim and delivery...... 6674, 6676 
Oneelvilarrest. mc psec 6644, 6646 
On Attachment a ats see 6708, 6725 
on bond of executor, etc........ 7621 
in probate practice........ 7223, 7621 
ON DAU BDOMA sere: cremshereneriate esters 9257, 9464 
CohalhonhvbeYermlanlen es creado y onvack acs 6690 
OM ADDCA) a. cu aio tereaeee 7008, 9257, 9260 
LOTANOTMICIAG es Tee. ca syetebacs tai anes 8031-8033 
JUVENILE COURT 
See Employment of Children..... 1860-1873 
See Detention School............. 1853-1859 
See Adult Delinquency............ 1848-1852 
See Dependent Neglected Children, 
1834-1847 
See Public Support of Dependent 
IVVOEMOPS Ess cackccisins envin a tres easustsioceeray 3990-3998 
(orbbal WigeenKsOls SO nodtccdoonousT col aod 1814 
Ghapter, hows CONStLUCA ss). = «set cecil 1832 
judge of, appointment, term, salary.. 1814 
CLELK OLACOULt. GUGLES «cree rstotehnctoreiererstete 1814 
Jurisdiction: 
OTACTAM Varemoeete oie ec cleietelele rere ioeaneners 1815, 1829 
Goubine Sy bAcuwannewgos voconone ardor os 1820 
SICTIN SS OTAC OUT fe cists w cteretcyotorsteroaetseeaeas 1830 
employment of children........... 1860-1873 
public support of dependent mothers, 
3990-3998 
procedure: 
same as in district court.............. 1816 
commenced by complaint.............. 1817 
IeXsehghk=g) PNOMICEDH 1G SinonncHonodouaseD us 1818 
probation officer to produce delin- 
UIA OMy Almond DOD ORs ia mom oa OOD 8 1819 
equity. JULISGICEION sei ie sss el eratoleleie |e eisre 1820 
NE API Sole etal, whe rakes gales oie) scale elke loseistonel ates ata 1820 
PVOCCOULEM Ey cies oe cysieleve eleterene oieis/ebeneiseicrels 1820 
Gelinguenveto. ses tify ste. icctue ire ssereisretens .. 1820 
probation officer to testify............ 1820 
delinquent dismissed when............ 1820 
ALNESS! OL CUSTOGITAM J ereiere cue cree) ohereleteletwlers 1820 
hearing, continued. . ........-.esesen 1821 
probation supervision pending......... e1Sode 
ANA Ss OL LACS series ss aiaieleretehetouranereue 1822 
decree and judgment..........ssseenee 1823 
must contain what............ 1823 
may be modified, etc.......... 1823 
terminates at child’s majority 1823 
appeal, how taken.......-.seescoeeves 1824 
process, how issued and served....... 1831 
witness, subpoenaing and paying.... 1831 
* Juvenile court commission: 
creation, who are members..........+- 1814 
powers and duties, expenses.......... 1814 
appoint secretary .. ..c.csereeeseeeeee 1814 
Guties and Salary sr wo « serie ere vere 1814 
appoint clerk of court.......... soho 1814 
duties and salary. ......v-.sere 1814 
appoint chief probation officer......... 1825 
GepuLleSes cfc sce sine esi shee 1826 
probation officers ........... . 1826 
GePULICS 2) asiceisteeciemmoae 
chlef probation officer: 
appointed by commission............. 1825 
(KIO ee Se aa NA ODO CID LOAD EIO/OaCns Smee 1825 


oi as a a ee, eal 
Si ee a eR Se Te 


1872 
JUVENILE COURT—concluded. sec. | 
chief probation officer—concluded. 
SERA ita te dts) sina) sos Sve sags ellen ereletennge teas 1814 
Bet as-clerkK “OM TEQUESUse cr. wrtertele crests 1814 
ISSESERTICGS) te liccrmders sels elon) oiehensl Musa rteNelers piers 1814 | 
other officers appointed, no compensa- 

Waisted eee eae ot nao 1825 | 
CUELES OL gop otal eiatsua ts eaneherete sete ae ee eeto 1827 | 
ADNUAL Teport | Olvatacistewners peters eters 1828 

probation officers: 
industrial school offices and trustees 
CX TOMLCL Om a mance ecsiotNe hexose 1825 
COhbakecm 4 aque daonomucc mae oan © 1827 
GE DUTACSuet cubetio ae ct ecelcte eis oor shererst- ometatelas 1826 | 
appointed by cities.......... 1826 | 
COMP ECUSA CLO: piomctetsioiisietretitalerete 1826 | 
miscellaneous: 
“delinquent child’? defined............ 1829 | 
to whom provisions apply............. 1829 


evidence taken not used in other court 1829 


CGONSEEUICLION Ok cA. bicre ante sistas alerw aerators 1829 
CALC OL VCH Kore. Vere defers esckevs,y keene ensue ae 1829 
adult aiding in delinquency, penalty... 1848 
released conditionally, when, | 
1848, 1849 
Tetake newt raseu > cote yer hele 1850 
WONa'T «ch cdercdois hacen chee ore ane 1851 
JUVENILE COURT COMMISSION 
Hee vILEVeMLG eCOULT « score dale snrtlava.clae ae 1814, 1832 
KANE COUNTY 
in sixth judicial district....Con. art. 8, sec. 16 | 
legislative members...... Cony arts 9 Seca 4 | 
DOUNGATICS cate odes o-orevels ebevatereuntederede shies eiaiere ts T3055) 
Kanab, county seat. 
KIDNAPING 
(Sleratioree WG, tte Sawioy Re oe nom Ge. meine as 8040 | 
jurisdiction of indictment, etc.......... 8655 | 
PUMISMNTEN Cres cc iclcncks elerate src suels covered foueiene atttare 8040 
consent of person kidnaped no defense, | 
Af aV eh Sey conte acre praca Cece MER DOO Gece Cen: 8041 | 
KILL 
SCCBELOMIICIO OS) co eiiayslesscercya checeyerlaneseens 8023-8034 | 
VEGA D EEO muy dasiate ofeisrsteterei tis oterare-atelicenichentichens 8045 ~ 
Assault With In tenty tOkmedea 9 actrees 8048 
KINDERGARTEN SCHOOLS 
part of public school system, 
Con. art. 10s secre 
board of education may maintain...... 4681 
* special certificates of teachers...... 4694, 4748 
school boards may establish...... 4748, 4617 
must be maintained in certain districts. 4749 | 
expensed and control Of ...ennas<e 4748, 4749 
ehildrenkeliSiblertO... c.succrew skeen 4748, 4749 
employment. of. teachers... ..whs06.. cee 4748 
KINDRED | 
degree of, law of succession........ 6415-6419 
marriage between prohibited.... 2966 
KNOWINGLY 
RECT CO Ger amedmesyeyece: sir a) aseiohsie ter ceansi's) si Caviall oheve areh emers 7893 
KNOWLEDGE—¥ee Notice. | 
FV ULCEGHOUI be mnekicrinaiciscevelei a citic/eyere ie ecene 524, 527, 7076 | 
Mua nbeCuet OMI ier sec ors wvelsiale eters 7209 | 
LABELS | 
“trade mark’’ includes what, 

6145, 8474, 8475 | 
filing, to obtain trade mark......... 6146, 8451 | 
ME COVA OL co occa tole) ofetere ape tetlareusavais obiucter eayeee tne 6147 
OWMNEFShi py GamMaces waa wera ccsetee ticles ey 6148 
on casks, bottles, etc., registration.... 8451 

use or destruction....8452, 8458, 8476 
Violations true wetts ase 8453, 8473, 8476 
evidence, procedure .. .......... 8454 
search warrant, Tore eeaeciee ee 8455 


GENERAL INDEX. 


LABELS—concluded. Sec. 
on foods—See Dairy and Food Products, 
. 1920-1995 


forging or counterfeiting, penalty, 
9458, 8472-8476 


LABOR 
See Immigration, Labor and Statistics, : 
BUCA U OL se wo eee tel atetie el nekerrereeee 3024-3034 © 


state board of labor conciliation, and 
arbitration: 
appointment, etc...Con. art. 16, sec. 2; 3634 


qualifications, term, vacancies........ 3634 
duties of board imposed on industrial 
COMMISSION. weariness ore (sub. 9), 3076 


duties of industrial commission, 
(sub. 9), 3076 


secretary, appointment .. .......... 3635 
LUulesyol PrOCCAULeS Tey tie wie stetaion oleracea 3635 
AUTIES IE Seas clewie® scominleretorer eeleroneners 3635-3643 
when strike threatened........ 3636 
after application to arbitrate. 3637 
arbitrate if practicable........ 3638 
subpoena witnesses, etc....... 3639 
notified of probable strike, etc....... 3640 
process of, Sherifl “Serves ae. aise ere 3641 
GECISION, SIMAJOLUCY Won careores chershenrenar aed 3642 
recorded and made public.... 3643 
COMPENSALIONS = pu cteee\opetetastemete eens detate 3644 
sheriff to serve process.............. 3641 
laborers: 
may organize into unions........ 3651, 3657 
injunction in labor disputes issued | 
NWWALCTIW. cpataler nope taresslcteretena-spereievavene PIR 00-5 3652 
what acts by—may not be enjoined.. 3653 


procedure to punish contempt of court, 
3654, 3655, 3658 © 
trial by jury as for misde- 


MEAN OM ws, tire dela eas eee 3655 

DeNAltiess. ssi oe fee w siciw lel sromaehere 3656 
miscellaneous: 

day, a; holidayscrnadacceun ohare 2896 


eight hours a day’s work on public 
works . ..Con. art. 16, sec. 6; 3666 
in mines, smelters, etc., 
Con. art. 16, sec. 6; 3667 
violation, a misdemeanor, 
3666, 3667 
employment of women and children 
in mines, etc., unlawful, 
Con. art. 16, sec. 3; 3668 
employment of children 495-509 
employ mentyolnicesn seoneric sees 2440-2458 
keep labor applicants register. 2451 
employer must provide seats for fe- 
males . ; 


GOT OMPcao yon ooe Ss oc ¢ . 3669 
blacklisting employes forbidden, 
Con. art. 16, sec. 4; 3680, 3681 
interference with right of employment 3688 
intimidating employe, a crime........ 8493 
labor laws—Commissioner to enforce.. 3027 
penalty for receiving or soliciting 
money fromiemployeneassn ae ene 8328 
coercing one to support or join organi- 
zation unilawitile-ap ae eee eee 8329, 8330 


coercing employe to board or trade.. 8513 

“fellow servants’ defined 3683 

“vice-principals’ defined oe BOSE 

minimum wage scale for females. .3671-3674 

certificate of apprenticeship ses) OGLE 
negligence, death by, recovery not to 

be limited...Con. art. 16, § 5; 6505 

amount for the jury, note, 

Con. art. 8, s 


os = 2 a 
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- LABOR—concludea. Sec. LANDMARK Sec 
= miscellaneous—concluded. malicious injury to, penalty........ 8392, 8396 
negligence, elements of damage, note.. 6505 LANE 
contributory, when a question Dublicemiehwayawhonansts ee cocaine oe oe 2800 
of law, note . . ............ 7208 Homicatininol er kc tee ee eee oe 2801 
wages, a preferred debt, when, Revi Ula See ts cot ee cored She Pe 2803 
: 296, 3684, 38777 no title by adverse possession, against 
when business Seeacinn nel nee | CLEViiw OUGCT as mod reas otnclayese vicc asarciabatte, hoe eee 6457 
prerermon? oieeiaimne alee SES) Se ATION 
notice to interested persons.. 3685 ssh hel AG User 
contest of claim, costs........ 3685 none valid against registered land un- 
attorney’s fee in actions for.. 3687 less noted on certificate of 
lien of mechanics—See Liens..... 3722-3753 | ttle ow eee ee ee eee eee ee ees 4992 
for labor on personal property 3773 exceptions’. |: s.le.* avieroteistetets igs . 4992 
lien for labor foreclosure.............. 3774 | adverse possession unavailing against 
employees to have time to vote........ 2352 | registered land . . ................4. 4996 
influencing vote, penalty..2340, 2341 | amendments to petitions and other 
convicts to, whether or not specified.. 9173 | pleadings allowed . . .............. 4560 
labor not to be contracted, assurance fund: 
Con. art. 16, sec. 4 fees for original registration kept as 4999 
in state prison Be els Shh checelie Vets cyars se 5481 | paid into state treasury on 
OR AUTEN GMON VVOTISS is eters tle safe) 5477 | CLUS tate ee cotie eet paiee ce see 5000 
in city jail Ceo .0 Campero cette 507x52, 588 | Kept separate as land registra- 
LU UA Ask EON SS Socios apDaaean ate 787 tion assurance fund ........ 5000 
IPE COUMCY A 1Odt bos tne aeere 1400x15 invested by treasurer in state 
LABOR DAY HOndS?..s- eee ie ea oe eee 5001 
a legal holiday . fake ipia a1 9a cet ey lteter cn egesS coo scsi 5) 16s 2860 | when investment in bonds 
LAND—See Real Property. | amounts to $500,000, fees go 
homestead—See Homestead... ......2888-2918 to general treasury ........ 5001 
Casement PyaetSer, NOC. oe sss cf wre was soars 6456 person deprived of interest in land by 
Dye emunent COMA. 0,58 e 2a ius 7330 registration may sue state 
boundaries fixed by limitation, note.... 6456 treasurer within two years.. 5002 
PETLCORLY volar sieis.e\e ie aalaytin PS Oe EAS 565.04; J15 damages paid out of assurance 
UEMURA Se WV LL TD scowl wre cusle cele lisse a usleveuetesene, @ 3477 fun dees 225. ae ee 5002 
board—See State Lands............. 5571-5681 attorney general to defend ac- 
state—See State Lands............. 5571-5681 | a ae eee arate irc ln 5002 
grants to state—See Index to Enabling | person securing fraudulent 
Act, title Lands. | registration joined as de- 
RCTTINEG Coeennte wie araiers etree miscels piels.e 4 .ols Shee. eee 5848 | LENGAniCie a cseintehe ee meee 5003 
conveyances—See Conveyances . ...4868-4911 execution first against fraudu- 
taxation—See Taxation ............ 5861-6109 | lentadetendants 2 eee 5004 
irrigation—See Irrigation and Water | if execution unsatisfied, judg- 
TRAHED SES gy Arner eee ee hee once ON 3400-3489 ment paid from assurance 
unlawful re-entry upon............. 8230, 8231 | CRihevely keer vie Sth ee 5004 
a contempt a oMiteiaiteliptaleice dai aevele sie \eh pis 7059 | state treasurer may sue co-de- 
U. S. certificate of purchase as evidence 7098 fendant at any time......... 5004 
forcible entry and detainer.......... 7313-7327 | not liable for loss by breach of trust 
action to quiet title................. 1247-7257 | Dy aresistered OWNEr . 1. tase nose 5005 
VELL LO Murat erencrAre uc cy eis oelele a he «, elejrere 7260-7309 | unpaid judgment to bear interest and 
BOAVELSE=pPOSSCSSION fin wigivels o's ce see sles 6450-6456 | pesDald- im Ordena... «+ acsct neem eee 5006 
agreement for sale of, in writing. .4874, 5811 ; 
agents, appointment for sale, or pur- certificate of title: 
Ghase, inl writlnmate ese ss ss pps e 5817 | registered decree of court constitutes 
registration—See Land Registration. 4920-5008 ONS ETS RS op seo oven ioraye tit cate, esis aie on 200%, 4970 
LANDLORD AND TENANT P subsequent certificates, how designat- 
CAVAN Gy MUM SLEG. cre terare ole ol oltre terateiata 4967 
when made co-defendants....... eer a 6507 book in which decree entered, known 
possession of tenant possession of land- asereristerofititless. ..-sachaciee 4967 
ROUGE Ens ee misiecarea te etur «3 aks 6458, 7316 Beate rocistrar shall keep’ aborewister 
forcible entry, etc.—See Forcible Entry Of titles bool .ao.. Mpa tinaek 4969 
and Rone as a - oie Seateratede olen tes what shall be kept therein.... 4969 
tenant, embezzlement of................ : 
possession pending redemption, each ae Shallerk coy a” cn 4968 
¢ BN ec ah, Shas cehacne ect 
how affected by partition... a ane i what shall be entered theta. 
i iti no erasure, alteration or amendment 
what entitled to on partition....... 7278, 7286 ’ 
thereof except by order of court.. 4970 
lien upon tenant‘s baggage for rent.... 3772 : : 
to be conclusive evidence of all mat- 
of lessor, enforcement.......... 3784 Ace en 4970 
lease, sale on execution..............-5. 6940 ters containe ge sees - Pe es 
what must be in writing........ 5813 to be numbered consecutively in each 
of mining claim, tenant may not GOULMAE urn a Ge SOO ODOC Erect GEOU OO 0 o.ci0 4972 
Nowa en OL Came iaits cre. sheae nese! « 3891 requirements as to form....4964, 4967, 4972 
7316 owner's duplicate << s..-. seas. seat teeae 4971 


mination of tenancy by notice...7315, 


1874 GENERAL INDEX. 


LAND REGISTRATION—continued. 

certificate of title—concluded. 
may be canceled and new certificates 
entered and issued, upon 
transfer of whole estate.... 
upon partial transfer or en- 
CUM DEATICC ie, uke sraele oli w oyerars 
all memorials to be noted upon........ 
production of duplicate may be re- 
quired .. 
county clerks: 
ex officio registrars of title for their 
TESPEOLLVe COUTEICS Fue -celleieresdletaverep a6 
duties and powers as such....... 4933, 


court: 


district courts are courts of land reg- 


TSUETAUGLOLUM roprevacciseete ittelareioiateierais(eltrare sora 
ifeucteebeietenie 4 5 Groaondocmucaden sud 4923, 
have all powers necessary in law and 

COUITEV MeL Ke bevirarsvolsftie ciate sietelelavonYeu cestetcrenehs 


open except on Sundays and holidays 
all matters tried by court, but may 
MIreCCUHSSILCS. Oj Uy ememnsele steerer 
all proceedings are in rem against 
THEW TC ley atte Pola eis cites CERO PIAS RODE oTaD 4928, 
appeals and rehearings allowed...... 
rules and forms of procedure may be 
provided by supreme court......... 
judge may be designated when neces- 
SUI Vae otorat Pel coves, ctane ct ale: apavehesseencieutovererohete ate 
appoint examiner of titles 
action report of examiner 
decree of registration: 
is final, quiets title, binding and con- 
GSUUISUV Sr, Wee sts echcka Shevae ate) ee iver alle ee 
not to be entered till all taxes paid... 
form of decree and manner of registra- 
EL OM c0 stove ors tate .«. olcloleraiers ftisiyart ate mimnreres 
takes effect upon land when filed for 
HOPISCLATIONS wi kerante cons sora recite eee 
shall be recorded, entered, numbered, 
indexed and registered......... 4966, 
definitions .. 
entry book: 
to be kept by each registrar.......... 
memorandum of each instrument filed 
to be made therein 
memorandum to be minutely number- 


ed, dated and indexed ........ 4966, 
transfers, encumbrances, etc., to be 
TROBE Cure, er Wa as ineiscerees toieeeeers 4973, 4974, 


examiners of titles: 
to be attorneys appointed by court.... 
to search records and _ investigate 


EUCLOS SS letra cutie tere. clstele tera ee 
have powers of referees .. ......4935, 
Shallareport) to court... ...cn 4935, 4945, 


what report must include 
action on report of 
fees: 
for original registration of land form 
ASSMAN COMPUMGN uae eierers ciesse stern s cues otone 
to be one-tenth of one per centum of 
assessed value of land. ...........0: 
of registrar, examiner of titles, and 
SMErIE mente iotischin en: cium eee 
fraud and forgery: 
registration of title no protection to 
owner guilty of, or privy to....4992, 
registration procured by, may be set 
ASIDE. x) 2 oo. s discoteattars rater itera eeitete 
rights of innocent purchaser for value 
without notice protected 


see sete ee 


Sec. 


LAND REGISTRATION—continued. Sec. 
fraud and forgery—concluded. 
breach of trust by registered owner, 


OLLECE ao. scree ensrterssalsverstetsr sy «)eabele neta yetene 5005 
guardian ad litem appointed for per- 
Sons under disabilityas 0. -cl-tere reas 4954 
interpretation of act shall effect pur- _ 
pose of saniformity esc ccl-lueleiates 5008 
jury may determine issue submitted 
iONeKHOWNAe 6 A dyanwnnacns ooucnS cssaus tees 4927 


lis pendens, notice of shall be filed 
with petition for registration of 


Eh ols Merunnen eR TRA ore ty ich hte ort Gi ase 4942 
loss or destruction of duplicate certifi- 
cate; how remedied... css. « msi 4990 


memorial: 


wWwihat LG, DUST SMO Wie arct-teteneiehetavel cy oharan etetene 4964 
when it takes effect on land.......... 4965 
to be copied, numbered, signed, sealed 
ANG WNEP ISCO yates peepee 4967, 4968 
a part of the certificate of title....... 4970 
other particularsmofe form) gece 4972 
transfers and other transactions en- 
tSred DWslre eo Webeces sievetee Gesuete easements 4973-4986 
Sérves. as a Caveat, When. cen irene 4987 
notice: 
of Ns pendens hp. auetiee arene teleereetaene 4942 
to persons interested in land sought 
to) be iregistereda.cvae. acl ease 4946 
to be published, mailed, and 
posted ion) Tand re asievesier 4946-4948 
when public interests affected, 
to whom . ovata lackerehe 4949 


service, in discretion of 


COUT ay Rh ace ree ottueas lene eee 4950 
in lieu of personal service; ef- 
£ECE Fats ccpisloeetirnice eine 4951 
proof (of -SErvicen. «ccs eecid arene 4952 
memorial a caveat and notice 
to all persons, when........ 4987 
in lieu of process served by mail, and 
by" publication kes astieteroneiere 4989 
of petition upon loss of duplicate cer- 
tifiCa te ons Seis stereos cit eee eee 4990 
registration of land is, to subsequent 
PUTCHASELS <, ebwsiahe:<tate c.cteuw orepedcler ste ceaehets 4991 


suit against assurance fund by per- 
son without actual notice of regis- 
tration :of: land: 226s ..10-seeareree 5002 


petition for land registration: 
suit for registration commences by... 4926 
proceedings under, in rem against the 


Vand> 2 ton dccrave tees oie neta sees annie ere ere 4928 
by guardian, trustee or representative 4937 
non-resident petitioner must appoint 


resident vagwen tL.) atscislets)s steve ctetebeneree 4937 
must be signed and sworn to........ 4939 
what? must contain... -./osehene eee 4940 
to beifiledand docketed iio... steer 4941 
notice of lis pendens to be filed with 4942 
memorandum of other papers......... 4943 


referred to examiner of titles....4944, 4945 
notice of, how served and upon whom, 


4946-4952 

hearing’ upon" sta was ebineeeeer ae 4953 

who may answenltonm amass 4955, 4956 

may be dismissede cm neice eae 4959 

may be amended....... Syeie slatagene abe eeine .. 4960 
for issuance of new duplicate certi- 

ficate after loss....... 2 je a areas Re eee eee 4990 


process, personal service of, when 
MAC 27 Bate eye cele ee OOO 


4 Pe fae oe é te gee a ie 
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LAND REGISTRATION—concluded. Sec. LARCENY—concluded. Sec. 
petition for land registration—concluded. bringing stolen property into state.7916, 8298 
process, notice by publication, mail, ASTined ya a, tes eiche EIF steurtovetalolete tells! «\ctetria: eels 8285 
and posting, generally equiv- from mining claim, of gold, etc........ . 8286 
LOM t Owe tere cies Re aake hoes 4951 of property found..... Oats aistar Neher heveiare stele . 8287 
publication of notice as a part of pro- grand and petit distinguished...... 8288, 8290 
COS SO. arecrontey Mele eres s areneieih ieee 4946, 4947, 4990 PENAIEY che were FE CROOK ade 8291 
purposes of registration act.......... 4922 POUL, Penalty ys) cates wivieetae comers woareekatele 8292 
. registered land remains such forever, Justice's jurisdiction Oftieemss. cee BOI 1784 
4995-4997 city may Punish’ PStht ose sjerereste teresa 570x50 
state treasurer to hold registration of written instruments, value........... 8293 
LECSrasetrush, TUNGseek. csc x ce 5000 OLepAaAssage” tlekety” Gl... ex. « <feveie oie ensieeee 8294 
to invest them in state bonds written instruments subject of.......... 8295 
to amount of $500,000....... 5001 of thing severed from realty............ 8296 
to keep fees as title assurance of gas by connecting pipes, etc........ 8300 
MLLER Gon om ener eee cites cimelorcis 8 4999-5001 OF “Water Lochilsiocts ete teancterete 8302, 8409, 8410 
may be sued for loss arising OL GISCELI CIE Yeo a eseersasre ciscitharsters.sleralsrokerstette 8302 
through operation of act, of, goods! saved from: fire... 225.6. siecle 8303 
5002-5004 Of JOUTNATVOPASSES) (CLC) i. 6 tke epee sueiereyer «.. 8304 
shall pay judgments against receiving them 1. 50sec sc oleic 8305 
PUN WSN teen ors chee hone 5004-5006 obtaining. money by fraud...%...v.ce.- 8344 
succession to registered lands, course receiving stolen goods, punishment.... 8297 
OL Fam pene Sie eta arciarern e's eis Seay care bude 4980, 4981 | WHEN stLi@Dle! « ealsievs stale ote teste 8298, 8645 
Supreme court shall make general denomination of coin, etc., need not be 
TUlES Fang!) LOTS wes «sic c.s,srere 4929 WICACC AI oes peletereastersia is SEN SoORN TOD wae 8849 
Might Ofappeal tOky oe eres wos 4930 counts in indictment or information.... 8834 
taxes: disposal of stolen property..........9410, 9415 
must be paid before decree of regis- property taken from deft., disposition.. 9414 
eracion, enteredua.. ccan nase wee ec 4962 Teceipts PIVEN" ses ewe wcee emis 9414 
on registered land must be registered TOCOLA pei h talenvere tavern chavepel chee eters poe nef ts5 
five days after delinquent........... 4982 OLaVOCOLES; TOUCH oe eis teielo ote os sis tae oie sefeyel © F916. 09 TU 
sale of land for delinquent, registered 4983 LARK 
RedeimptiomsTePistereduan. | Asc soeecnwtos 4984 
final sale, distribution of proceeds..... 4985 TITTLE VOLT eC OMI orctaiaiistetovetene:sietarenaeueneraters) av alleta, MasOnell 
future interests not affected.......... 4986 LAUDANUM 
title: administering with evil intent...... 8045, 8171 
BOJUGI CATION) OL yerereletein ny clears els = 4957-4966 MAUStMbeN ADELE oe eels cone 24420; 8199 


made upon report of examiner 


of title and other evidence. 4957 | LAUNDRIES 
survey and setting of bounds CILICS MAY TESULALC  eieleteieteverersleteleletelrlcvetriat= 570x38 
may, Pemordered... cio. cance 4958 LAW-—See Statutes. 
land may be dealt with pend- ais 
i i o, see Index 
ing adjudication... ........ eit nema On PLC ee Ber 


to Constitution, p. 95. 


enactment, validity, etc., 
Con. art. 6, secs. 22-26 


all taxes must be paid before 4962 
made by decree of registration, 


4963, 4964 
takes effect when decree filed by initiative and referendum, 
for registration . ...... 4965, 4966 Con. art. 6, secs. 1, 22; 2290-2314 
registration of, effect ............ 4991-4998 takes effect when........ Con. art. 6, sec. 25 
is notice to subsequent pur- construction and validity, note.......... 5839 
OGG! Ashen oan Aan, Spd con Ore OO 4991 repeals, effect of...... ERS COD St Woe 5829-5836 
frees land from adverse claims 4992 private or special forbidden, 
adverse possession gives no Con. art. 6, sec. 26, note 5839 
Tight . . 1.6.2... s see e eee ees 4996 issues arise how......(J. C. 7482), 6777, 6778 
is the only operative act to criminal cases.(J. C. 9481), 8878, 8887 
transfer or affect title....... 4997 trial by court..(J. C. 7484), 6780, 7209 
between registered owners old- criminal case... ...(J. C. 9438), 9004 
er certificate prevails....... 4998 first disposed (of... .2...4 acme ce 6781 
transfer of must be noted and regis- Ae trial “when. cpeacstetret 6783 
tered 6. te eee ee ener eeeee - 4973 common, the rule of decision............ 5838 
certificates and duplicates equity prevails over...........- 5839 
concolor see eye pepe: sl a for construction—See Statutes...... 5829-5848 
ee Ae te discussions of, addressed to the court.. 7209 
i einntar. how registered... 4977 ee, Gree Wome ay dueer tous 7208 
upleate certincate must. be NOLO eee sure et Rae darn” 
mLesent cae taee cee yer ee ae 4978 questions of, decided by court, 
in trust, how noted............ 4979 7209 S38 t ea 
conspiracy to obstruct execution....... 8018 
“Share Boundaries 8648 in criminal libel, for the jury...... 8075, 9005 
ate e ss RM tr ahs os foreign, how proved..... aetetoceherenerars 7083-7086 
in one county, properly brought to an- 
Biher ty uk es eo Lar Patt a ges6 | LAWFUL FENCE 
out of state or near boundaries....7916, 8645 Gib a Gg oencoMednobUcAS oo dooUuOnoo digo 57 


ee ae 


1876 


LAWFUL RESISTANCE Sec. 
PY WeROMU SIG Cl Cine cyerasovete' sexo) cast eae hcdaieee mieteiote 8560 
extent of, allowed yby party............ 8561 

DY -OCN Er PelSOUS aire ata cela chee 8562 


by officers and others at their command, 
8563, 8564 
LAW MERCHANT 


See Negotiable Instruments............ 4235 
LAWYER 

See Attorneys and Counselors........ 316-349 
LEASE 

on shares, not a usurious contract.... 3329 

OLepLoperty Lol estates vcs eerie 7708, 7709 

and bond of mining claim of ward or es- 

UAC CRS peck c bscavitc wile nas ciete: cree Wieser, eve fevers 7710-7712 
expiration of time terminates when.... 7315 
from month to month, notice to termin- 

ALLO me eM hens Cheietectes hilo, ays ee aletsteleeystesebarers tae 7315 
of Benicattutii lands, notice to termin- 

SLUOMMRS LORE Nat Secanete’ eos laltare “i choistMetere daa stoke 7316 


forcible Sane etc.—See Forcible Entry 
BNO MOCTAIMER = f° seem yerenelt) sare sree cere 7313-7327 


terminated by breach of covenant...... 7315 
for longer than one year to be in writ- 
TS We emeee bos Pavers are lste tarred teseke aes 4874, 5811, 5813 


what surrender must be in writing, 
4874, 5811, 5813 


SAlCeO WON KEXCCULION:. ¢sicu oe cie cclsisise nines 6940 
of state lands—See State Lands... .5600-5605 

TOUS LARC Ole eh acasie-o ei eeeba tee eich eh ete 5862 
livestock to be recorded... ..c... sees e os 130 
See Livestock Leases... 0.3.0. 0.02.0e3 6. 130-133 


maintenance of nuisance voids.3352, 4275-4283 
LEGACIES 


DCCA TTS: (2 Fa Beattie te cic t ak emai 6382-6396 
SSL Balloysnn yer metey MB cee or ry demo Oe 3185-3216 
to subscribing witnesses to wills, void 
WVZINC 12 Mriwey co nleteta's rancher hosanc thee Guo aa ces case a 6322 
CLASSIC Clee seen stati. se cteicas Oreo neire teal aieeeeeee 6382 
how charged with debt........ 6383-6385, 6387 
A WACCTINCINE seus <iafehuetdters sine aie mle hee ieee 6389 
specific, possession, how obtained. .6390, 6392 
OL income strom: certain» Lund ...cesaes 6393 
LORI ce > ays sere ravers io ¥d whecexte showers ace aa 6392, 7312 
Batished before: death. dacwenceecare cess 6394 
when due PC OOO ac 371, 63895 
bear interest from time. due. 7...) .....5. 6396 
to relatives have preference............ 6388 
POY TOW, OL co ai hee artenon ene 6395, 7758-7778 
PMLEMEFSHOMETIIS Ut wae ion a ae eee 6397 


LEGAL HOLIDAYS 


VA CU CA ct aiscs apstein om tleliie scaterae 1794, 1795, 2896 
performance on day following, 


‘ 4233, 5848, 5844 
LEGISLATION ELECTIONS, DIRECT 


UVC MOVIZEG tet fayeieens's sveistajmcuerete Con. art. 6, sec. 1 
attorney general prepare ballot.......... 2306 


PUL CMC Surtees etacccsl ce exorshPaatenieicals aiacer teen 2306 
attorney general prepare........ 2306 
Oficialeprintedicas w. sates came ete 2306 
PORTO L op tern Pe Meataty ais ce ath crag eae 2308 

cities and towns chapter applicable to. 2310 
requirements of petition......... 2311 
[DRO CCOULC wre arnn cca ei ckcietehonine tis Soe 2312 
measures effective when........ 2313 
initiative and referendum meas- 

WORE Heh. aL OB el OR Ceenn OCC OR 2314 
PTO CECULEE a. nen snerteiecesta it cuatereecionare 2314 
specialP elections) sumac cace al 2314 

elective acts, effective when........... 2314 
EhaateseloXexo bi oKOy,ie a= 4 Sioranbadecmeoo 2294 
N.O* VEO mea cete eel eee aes eases 2294 
when Conflictingerurmn manera 2309 


Tx es 


CO FR 
GENERAL INDEX 


LEGISLATION ELECTIONS, DIRECT— Sec. 


concluded. 
elective acts, proclamation governor.... 2309 _ 
decision supreme court......... 2309 
enacting ClauSecetseteretate Con: Arte OmseCame 
governor present when returns can- 
VASSOO. sicko) is cnecersloty cnsie tare hee stekeren tate 2309 
issues proclamation ....... 5.2.5. 2309 
initiation and reference of legislation... 2290 
petition for initiation........... 2291 
referred to legislature .. ....... 2291 
subject to referendum........... 2291 
submission by direct petition... 2292 
submission of legislative act.... 2293 
procedure. fOr x) ees mera oven 2296 
application for petition......... 2296 
fee. fore fling einer trae ee 2302 
SDONSOES Ts yas aero ave ete one eke 2296 
information acne ee ee tee erie 2296 
petition how signed.......-..... 2297 
form of ........2297, 2298, 2299, 2304 
PH NObM ee Ewe pmo seaD ANA O ODS 2300 
circulation Sheets. (cao w air 2301 
qualified electors sign........... 2303 
Printing, CLC. 2 ai ee eden dently a 2302 


signatures verified ............. 2304 
signed delivered county clerk.. 2305 
signatures checked ...........«. 2305 
Mandamus), to files jee seh wearin 2305 
injunction against filing........ 2305 
legislative act when effective.......... 2294 
publicity pamphlet, contents............ 2307 
referendum petition stays legislative act 2294 
Ordinance, seeCew es ede tsbar er aateneeee 2313 
secretary state, initiative petition filed 
NWAth co. s wancdet cele ore steer ioielral teint 2292 


petition for submission legisla- 
tive act, filed with............ 2293 
print form of petition, when, 


2300, 2801, 2302 
count and check names on pe- 
LItlON Boca ce Sees ctor: 2305 
submit petition to attorney gen- 
eral for preparation of bdatlot 
ANG SOLINt WoallOC se reer tere 2306 
canvass returns in presence of 
PAO ATION ee OB SAdes sees oh ce. oo pFZ209 
towns, chapter applicable to.2o..%) 22a. 2310 
votes, returns and canvass... .2.- 72s. 2309. 
LEGISLATION, UNIFORMITY OF 
See Uniformity of Legislation...... 6180-6183 
LEGISLATIVE DISTRICT 
general 2205. See eee Con. art. 9, sec. 4 
twenty- elehth district wee ake eee 2267 
LEGISLATURE 
acts, etc., in custody of secretary of 
STAG OG Sy Sec Sikes eNe) oeet cede Sere ee eee ete 5695 
acts, ‘ete to be distributedtne. eee 5695 
altering “draft of cbill tara.esaenie one 7°38 
attorney general to give opinion........ 5736 
bribery (Of fet et tector ee 7940-7947 
claims not passed on until acted on by 
examinersr. 6 Sicherticeca see 2475 
COMpensSation.A4 seston eee 5078 
constitutional amendment statements, 
designate persons prepare . . .....2200-2202 
criminal offenses by members...... 7936-7550 
election, qualification, duties, and pow- 
ers, see Index to Constitution p. 95. 
election, of s=members see. eee eee 2101 
elects certain state officers in case of 
tide ager 


4 


oy 


Sec. 

expenses, record of to be kept.......... 5699 
governor to notify of defects in law..... 5682 
to transmit appointments....... 5683 

laws, journals, etc., printing........... 5605 


passage of....Con. art. 6, secs. 22-24 
when take effect..Con. art. 6, sec. 25 
initiative and referendum, 

Con. art. 6, sec. 1, 22; 2290-2314 


LOD Dy Sel ON PHI sponte se nmne else nha e ee oes 7849 

PCCD De CUSUUT OIINSy an we scree c eiatet lates ws 
members have access to treasurer’s 

DOO Sra kaaicks whatever terete cies crete) hae asks 5729 

not charged for copy of law, ete. 2511 

TOuTECCIVEMaIWwS) GEC). dccise desks 5606 

OUMLCETS CN UmMOeTAted Ay". vais wesercse Ga cts blo 5079 

COMPESNSATIONI po hee wile wcye-s als Malate 5079 

BrIMbines Oe Dils: vebew Gc. wdc esie's 5700-5708 


reports for, printing, transmission, etc., 
5795-5797 


rooms for, examiners to furnish........ 2495 
secretary of state to attend sessions.. 5625 
TEport Of EXPENSES: 0 hence os ws 5695 
state auditor to give information to.... 5715 
treasurer, suspension of, reported to.... 5734 
territorial, acts of repealed, except.... 5830 
tepvote, special’ election... . J c.o. cee 2104 
MoteSs;vetc., trading. 2s. oon. fecei 7942-7950 
MACANRCYe SPOCIAL ClECHION oc. 5... siete 2104 
LETTERS 
of administration—See Probate Prac- 
LGM ms, CNET No Seu ye ee woot nial. race nee 7596-7610 
opening or publishing contents of 
SCRUIGG EL a AGS SOS On cgitote S OE eee eee Ene 8401 
sending threatening, penalty...... 8325, 8402 
eomplete when posted...1.....% 8525 
LEWDNESS 
HOWE DUNES ADL CLT wavcteysyertte custtels ele oitl'a, 3 8144-8149 
IDKEXPOSINES IPICLUKCS,) LCs cistasereta + setele cicvers, « 8144 
MOUSEHOL Ml TANG F ters cin o's chats Sienavere He aye sre 8148 
city may Suppress......+.. petersrsset emus ses oa 570x40 
COA NA Var SIO LESS ci.) 1d evs, ove ie evans ols a seysr ci 786x10 
LIABILITY—See Damages. 
of officer failing to perform service when 
feeutendered wre oils oars «ieletererskste 2576 
failing to, post. fee pill. i... do. 2584 
refusing receipt for fees......... 2585 
charging excessive fees........ 2589 
OnNGnLCIale bord) tiers 4268-4271 
_for debts of another, promise in writing, 
; 5817, 5818, 5819 
of executor, etc., for debt of estate..... 5817 
DALULCSy MIAO J OIMNGAET 6. Se ie0% eeunretes «oie 6511 
of officer arresting exempt witness.... 7144 
omission of penal code to specify does 
MO ale Cheuk CINE aici oie sic: Wels vie 6.s\0l 7856 


of stockholders of corporation. .879, 930, 931 


of directors for neglect, etc., note...... 871 
of sureties—See Sureties. 
of indorsers—See Negotiable Instru- 
THGKESAUESS Vie Ee npg FLO eon CoG SO OeG 4030-4222 
of county officer paying money without 
EDUUDILOT Uy Ee ecnteieiera ea tele e icles olete ss iesishs 1364, 1464 
of sheriff for escape of prisoner........ 1514 
TOL eCSCUCH Om DXISONCN ttajsialele) «=< 1515 
not liable, prisoner retaken.... 1516 
OXCUSCO mtL OM, eaOWielrsatoreds:eveeioislnts 1517 
joint, conferring jurisdiction by......... 8511 


created by statute, action for, one year, 6468 

husband or wife—See Husband and Wife, 
2983-2992 

of public corporations for failure to r-- 

_ duire bond for public work......s....% 8764 
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NPS eee 
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LIABILITY—concluded. ¢ Sec. 
of owner for failure to require builders 
DOIUGAE sacsere satel ccia ters tiene ruele hye Mau taataceaseee 3762 
LIBEL 
newspaper, retraction, effect.......5...0. 8692 
VRAIN EIU OOR A carctummned dures alevenaionhe meee 6604 
TL SLONISE) KOR coastal ha lo le gue she henetonoee 6605 
limitation of action, one year........... 6470 
criminal: 3 
defined; punishment 2. 6. cee eres 8072, 80738 ' 
when publication presumed malicious 8074 ve 
truth a justification, when...°...... 8075 fi 
Duliearbion; wwiliatads\ en oscars reese 8076 # 
jury to determine law and facts..8075, 9005 - ' 
WahOUGhanereai ole nw Gites ness amuses 8077 
report of public proceedings...... 8078, 8079 M4 
privilege of debate, limitation........ 8079 i 
privileged communication ............ 8080 i 
threats to publish, penalty...... 8081, 8320 ¥ 
offer to prevent, when extortion..... . 8081 
indictment for,-how framed. ...025. 0.7 8846 
Crimingad SlANGeL es. -<cce sa crests 8082, 8083 
furnishing false news to newspaper... 8084 
LIBRARY 
private, exempt from execution........ 6925 ‘ 
state: ) 
board of control, how constituted.... 3699 
inewhi, seats en Teves oo dlaotop ac 3700 ‘ 
may sell or exchange........ 3707 5 
clerk of supreme court is librarian.. 1652 ; 
puolic shall have access to.......... 3700 
books may be taken by whom...... 38701 
register, issue, return......... 3702 P} 
action for loss, etc., costs.... 3703 
librarian to commence want 3703 
to be labeled or stamped...... 3706 
board may sell or exchange.. 3707 
taking without authority, pen- ‘ 
BEY, Tere acta s ouster theresa ee 3709 
librarian, clerk of supreme court is.. 1652 
action. fortioss lof book-aaneacs 3703 
annual report to governor..... 3704 
to catalogue books............ 3705 
to post rules conspicuously.. 3705 
permitting books to be taken 
MUST; ETAL. co os ieee echo ae 3708 
fines FetCr. GISPOSall a incised aemecorrarsmerenes 3708 
public: 
exempt from: taxationes occ ase en 5863 
cities may maintain...... HTOKT%, otL0, Silg 
iHonwpores neakehia Saptabunlechh ols Ann macsncOuO Oo oC 3719 
gymnasium in connection.... 3719 é 
city tax may be levied for........ 8710, 3719 ‘ 
must be levied in city of first 
CTAISSAr es cetineds cee centers teetens 8710 
find: establishmentiofa ase secre ert 3710 
MC CULION % loca cereale wo Ryycias fe aheber s/o fele PhanRel ets 3710 
director, one member of council may 
Teter PreAd hic recs wlan tiertors neuer anormal cians Stet alate 
directors, appointment by mayor or 
COMMISSIOM My crlstersisrelsreirens HAL 
COLIN OLRM OLICES « ercievele sate 3712, 3720 
GOTTOVAINOL) ae ent eels wicsiaemneane 3712 
PIM Se VACA CH wrote sete alee one By fils} 
OLBAnI ZA tion OL, > canneeteedeteres 38714 
elect officers, by-laws........ 3714 
Comtrol mot funds; “CtCr cineca 3714 
TOMASSUEGL VOUCHENrS hihi spcnaleree 3714 
may lease grounds, etc........ 38714 
may extend privileges........ 3715 
MEPOrtanlnUalliverces esteme seater TOC LO: 


1878 GENERAL INDEX. 
LIBRARY—concluded. Sec. LIEN—continued. Sec. 
public—concluded. for reclamation of arid land...... 5646, 5647 | 
city council to provide penalties...... SLU homestead subject to mechanic’s or la- 
reading room) toi/ De) Tre@ an. sew steelers 3715 DOLERIS Lee iaislabe\eielaversielerarrtegstere o- 2907 
rules and regulations fore siniee-e mec 3715 CONTA, MMOCC ene cle iatsttiatheuatetenetete - 2907 
funds deposited city treasury........ 3714 by husband or wife to the other....... 2985 
vesting title of donations to.......... 3718 of judgments: 
petition in third class city or town... 3719 fOr VeiSNtSyVSaVsst., sleet hele eel olode. Fekete 6868 
school district may maintain.......... 4585 in certain cases relates to date of lis 
taxation in third class cities and pendens ss. (eccmelsa aeteleeiereaets 6555 
LOW Sas fre nceee iad, Gleieterae teins iste ae oleate CLD. industrial commission] sy...) -i--raeaireers 3135 
directors, election of, in third class docketing, transcript to other coun- 
CICLOS MANIC ALO WIS tr sletelome steers wake hare 3720 UTOSPi Eee aictaje © ceieae el ace outs Tecan eea 6536, 6868 
special ballots and box for, election.. 3721 recording in other counties, notice, 
secretary of state to furnish certain 1584, 4900, 6869 
DOOKSHey oles aren ele eek oro sale aS 5696 justice’s docketed in district court, 
LICENSE 7500-7503 

/ IADIIA LCR UNE. akon oak AEN GRO An eD 2972 city court docketed in district court.. 1719 

} Dien HOmenissuedene vase ien meer 2972 Of Wie SH xCOURESE... -eracnaatieiee tates 3589, 3590 

5 solemnizing without .......2977, 2978 rendered after death not a lien...... 6866 
refusing name to collector of, penalty.. 8243 on personalty attaches on levy of ex- 
collecting witnout giving receipt........ 8242 [Set 8 (0) oI 6920 
carrying ODMADUSIN CSSewAthloUtesmatmeieeer 8244 affects partition INQOhe Dom Garang OOODSO0 7269 
TOMAETILISES, ISSUANCE os a.1elejepeetoetese = 2025, 2026 (0) i 606 9056 

nt to medical practioners, etc......... 4441, 4449 of mechanics, material men, etc.: ° 

i TOMCHAITESUTS han © sue Mere oe cracks icin, steers srereerere 3970 who entitled t0.......--..----+.- 3722, 3747 
COP TO COT V.ENICLES sw a: cisiate st afeteuelel slecaie cient exe 3964 attaches to what....,..3722, 3727, 3729, 3737 
to fraternal insurance societies...... 3285-3303 as between owner, contractor, etc.... 3723 
for small loan business.............. 4380-4382 extends to contract price, when...... 3723 

BY 
COMDHALIMNAciStsu womens tetera nea 4405, 4413 prepayment to avoid, effect...... 3723, 3724 
to use seine for taking fish..1400x11, 1400x26 effect of payments before due........ 8724 
state, furnished by auditor............. 5715 payable in money..........++++++++- « 3725 
paid under protest, suit to recover. .6094, 6471 payable in other than cash, notice.... 3725 
abstractors may receive, liability........ 1589 alterations of contract do not affect.. 3726 
power of cities—See Cities, sub-head attaches to corporate franchises...... 3727 

SH RENGOTE isle Et ee OF aes a 570 of sub-contractor, attaches when.... 3728 
OL OWT Tee ce teenie aide 786x6, 786x7 land affected by, fixtures......... 3729, 3737 
Of COUNT eS Bie ae hatte 1400x11, 1400x26 takes precedence of attachment, etc.. 3730 
grazing for non-residents............ 134-138 of sub-contractor takes precedence.. 3730 
COldeStTOLASCUL ey uiton ei ecieees .... 841-842 of laborer takes precedence of........ 3730 
physician, druggist, hotel, pool room, on mines, provisions apply............ 3731 
ete. wwiten’| revoked soi .a8e.dies 2. duenas 3371 attaches to lessee’s interest.. 3732 
insurance companies .. ........... 1134, 1140 “contractor” defined ................. 3733 
nursery stock, importing and selling,” “sub-contractor’’ defined... s.......... 3733 
1902, 1903 priority over other incumbrances...... 3734 

WELOriMATiamsunlens ves clers ae malne i enereas 6191-6198 AER ASEKElcy AyAMIN OG one Nealon euocos« 3735 

to fish and hunt, issuance, form, etc... 2630 notice recorded within sixty days, 

of corporations, annual—See Corpora- WGI det chleyeye cotenctaleiereereren see 2. S130 
TLONS AMAA Scents oeih act een tema nie at short 1271-1277 within forty days, when...... 3736 
of pharmacists—See Pharmacy...... 4405-4420 to designate buildings, etc..... 3737 
of peddlers—See Peddlers.......... 4392-4403 preliminary, effect . .......... 3738 
for special road district tax............ 2834 recorded, veftect i emt rer arer 3739 
LIEN Wal Vere MOTE ewe cloria Becta cistreaieteh ners 3722 
of corporation for unpaid subscription... 881 foreclosure, place’ of trial.........2.- - 6525 
formdrainaze district! tax:).)..-. .sa.e.cses 2057 butyronesactlony. sac steers . 7230 

attorney’s, on client’s cause of action.346, 348 restriction on non-licensed ar- 

\ for wages on assignment. .296, 3684-3686, 3777 chitect: 5 ey -sciittanleatne tee 286 
OLA CS Sen iieiale eet she Spent eens esses tes 5995, 5997 foreclosure, within twelve months.... 3740 
of assessment for ligating streets...... 726 notice. published” .-y ..o.00 sane 
of drainage GISTRICTOONGS chat mesa eine 2072 rank of liens determined..... 3741 
of mining occupation and privilege tax.. 5953 MALO miranda chee ce sen ee ee ee god 
of fire insurance premitim,NOten a veces 1180 redemption Lye. .0 4. iether .. 3742 
of municipal ERE SE emis sO itee, fechas aero torsiere 6108 procéedart. aa nla e eee 3742 

for improvements NU csme Wye cates 699 deficiency judgment ... ... 3743 
OLeRCICY IES CEU Rove releratclsrarenleyetels tars Wham taye aie sans ome 743 costs for recording, etc........ 3744 
of school bonds..... einai teen eta 4638, 4719 attorneys sreewe ie. eee . 3750 
foreclosure, Jurisdiction OLMUSEIGC ra ce nee 1782 materials exempt from attachment.. 3745 

of city court. settee ness eeee eens 1712 personal action may be brought...... 3745 
miner’s, provisions applicable.......... 3732 asi gnableis” 2) ciscn ae nave eeaee eee « 3746 

attaches to Jessces interest..... 3732 foundrymen and boilermakers have.. 3747 
for destroying pestssiny Growpsenia. sacs 1899 | , same provisions apply......... 3747 
for repair, etc., of personal property.... 3773 ¥ Cc} Fee eaee penalty for failure...... 3748 
for services of stallion or jack.......... 2904 | > e.\cessive claim, -penalty... 7.0 eee ee l4a® 
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-LIEN—continued. 


Sec. 
of mechanics, material etc.—con- 
cluded. 
does not apply to public buildings, etc. 3749 
on public works, liability of city, etc. 3753 
Oma COSTOITEGV.ES: cccosite estes 3753 
rights in lieu of: 
public and municipal corporations shall 


require bonds from contractors for 


men, 


public work . Eateries felettiee vicrehiare 3753 
adjudication an pent: Cnet Ra Clogs 3753 
POIsUrIDUtion <Of LUNAS to osac cite ce cache oe 3753 
wmhemeEclaim ss Darrel city. ais osicle steis hier 3753 
MOLICOVOS SUE v0 aeemstateeleeisre spordiorereuroke 3753 
if bond not exacted, right of action.. 3754 

by labor and material claim- 

} ants against corporation.... 3754 
attorney’s fee allowed................ 3755 
contract for building must be secured 

YD ONO sc tun o cveceisicre,6 Toys teeee 3759 
when $500 or more involved... 3759 
conditioned for faithful performance 

UU IetV ALOT sted 's Ae chateyals crak vent cieeiaee 2 3759 


bond to be exhibited to all concerned 3760 
persons furnishing labor and material 
have direct right of action against 
PAUILC CY? mei ss siviee Blea eters ms aubesiaiors guoateac et 
owner failing to secure bond liable for 


COMUVACKOF’S! GED: = diirelee Satie «wie ti 3762 
measure of liability of surety and 
OSWANE Te Meat Toile o.aVO so 5.5) + aabar,arkrd h Sars ere 3763 
of Innkeepers, ranchmen, etc.: 
for keeping animals, defined.......... 38771 
of livery. stable keeper................ 3771 
for'seryice of stallion). ..0.:.)...2%% Grete ee 2933 
hotels. 7etes On DALLAS. i656 ok See ces 3772 
repairing, etc., personal property..... 3773 
LOreClosure. cand (SAIC LL siiccisielewieeic 6s eh 3774 
MOMUCE WECOES HH tin siecseiep.a oie sons 8774 
of lessors: 
upon what property, how long........ 3776 
PIO Ol a ire eens Care clot kis edie seo ees 3777 


property attachable when, jurisdiction 3778 


attachment, affidavit, bond........... 3779 
WPL iy pee Merde risicteehephctevelais, aceys 3780 
OMLCCT A SELZALVEC «J eee otste. solos". 3781 
BLUOTITE YTS: LOO ior gt ei sides oneusio’ 4 ats 3781 
attachment, bond for release......... 3782 
property: liable to sale. i... ccs... sce eee 3783 
provisions not applicable when........ 3784 
of common carrlers: 

on unclaimed freight, etc........ 3789, 3791 
sale for charges..... 3790, 3792, 3793 

on sale of goods: 
NTE AICS CLLOT i cleieleleyareie le el steele issalel arate « 5162 
when may) be CXeLCISEG 0 ic:66i6<.coc)s »- 6163 
buvelon oie (OCnYss wl Saridin Ore cacao OOo 5164 
HAG VT aOS CH out sheds chess os aus sigue taleiensiieluyet a .o 5165 
Pie OLeLeSa1O> UMGSI a telale ste eiels sfo)le« efeis 5169 
unaffected by sale by buyer.......... 5171 

of warehouseman: 
‘for what charges and claims......... 6227 
against what property enforced...... 6228 
6229 


how lost... 
must be stated on negotiable receipt 6230 


must be satisfied before delivery re- 


CPIM wie lecsre are) eee « (evasatersvore meals peter) 2 6231 
does not preclude other remedies.... 6232 
may be enforced by other lawful 

HAST MOGS esis aie Fatale le oelenesnsvetaareseleleve srsiel4 6235 
effect of sale in satisfaction of lien,. 6236 
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LIFE Sec. 
imprisonment for, means civil death....8534 
‘when court may imprison for.......... 8532 
homicide in defense of, justifiable...... 8032 
estate for, termination, proceedings.... 7312 
setting: (off int partition. sia. sce. 7278 
inventory to successor......... . 6392 
LIFE INSURANCE 
corporations—See Insurance Companies, 
1120-1184 
EIGH TING STRREESHSien . ic csie rerio 720-734 
See Cities Taxes Lighting Streets. 
light plant, when may sell............ 810-813 
LIMITATIONS 
miscellaneous: 
action, how commenced............... 6538 


can be commenced only within 


time, prescribed’. . ce" 6445 
SACLON how (CONSLTUCds peace ees 6492 
revision of statutes, effect of....5834, 6491 
revivor of judgment within five years 6917 
action on judgment, eight years...... 6465 
execution issued within eight years, 

(J; (Cu 1505), 2692, 
statute of, how pleaded............... 6602 
joint debtor not served before judg- 

mentveannot, pleadensnaa ecu viea cee 6877 
absence from state suspends.......... 6479 
war suspends, as to aliens........... 6483 
new action, after failure not on merits 6484 
suspended by injunction, effect....... 6485 
action against directors, ete., three 

years. attéer  discovervut iis. sc meee 6488 
payment or acknowledgment in writ- 

ing vextends timre eso) os tecste er encte seit 6489 
action barred elsewhere, barred here, 

GOK COPEVON Ge vis ia Scares cel tavadavese nein detat oeasahe 6490 
existing, rights not affected .ic\ wi... 01 6491 
action on claim rejected by county or 

CLE pL ONOOWCMERS ta tietets ti areilexeusiniae 1429, 6472 
on filing of mechanic’s lien............ 3736 
of action on mechanic’s lien.......... 8740 
to recover stock sold for corporate as- 

SCSSIMETIT Se us steerer aye reel Melby ogert ere 947 
on? bondfofsiotary pUbllek rs it. tasters 4252 
action by mortgagor to redeem, etc., 

BOM CTV CALS ce iclelererstekel af wlopalerevauel ate 6476, 6477 
chattel mortgage, how long valid..474, 475 
action for deposits in bank, etc., no 

Rit CACLOMM bern c sch hint seats wait eteions oratetsnlte . 6478 
to enforce public utility commission 

orderof Yeparationy sistas (sub. 1) 4838 
before public utility commission for 

MEWATALOMe a teed lalateloreyelevcanke/siels (sub. 2), 4838 
no adverse possession of streets, etc., 

against clty, ete). ..5 ye evetcaterenceste 6457 

actions real, seven years: 

DYSSUAT CIE, foe Fs the ateteledenwan edetere ie ohcllod aie atararens 6446 

by state’s -grantee.......-..0.cceceeee 6447 

against grantee under void grant...... 6448 

possession necessary to recovery...... 6449 
TOMGETENSOS wicca <ivtoe ecules erelete aiestats 6450 

possession, presumed in legal owner.. 6451 

what constitutes possession under de- 

CERO wie CORTES POO CGS 6453 

without decree, etc............ 6455 
adverse, under decree, etc........ 6452, 6453 
under claim of title....... 6454, 6455 
continuous, taxes paid, etc... 6456 

title to streets, etc., forbidden 6457 

of tenant that of landlord, except.... 6458 
. 6459 


right not affected by descent... 
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LIMITATIONS—continued. Sec. 
actions real, three years: 
to recover land sold by guardian...... 6460 
[Onin oDOE IONS Gye s Bodog dot don as 6461 
legal disability: 
prevents running of statute...... 6462, 6480 
time of disability not reckoned....... 6463 


all disabilities must be removed, . 
: 6462, 6463, 6480, 6487 
must exist when right of action ac- 


GLUCS eects t Deaalehecs oieheynls Sraveavrafe.clarete, hanes 6486 
actions personal: 

on a judgment, eight years............ 6465 

TEVIVOL) TVG) VCAYS cs nc adbine tela 6917 

a dient forcightyyearsia...«. 6868 

for mesne profits, six years........... 6466 


on instrument in writing, six years.. 6466 
on contract not in writing, four years. 6467 


OMUAeCCOUNE, TOUT ViCAVS) ret. cia:<isysie¥oicie stevie 6467 
from date of last item, when 6473 
DLOSCCULION LOLUPASLANG Yaar auercmetneesats 404 
for trespass, fraud, three years....... 6468 
for statutory liability, three years.... 6468 
taking, etc., personal property, tnree 
RS ALS Salta st caever ois ch ayeMheyt avec: tae yareeiayans alata oe a 6468 
against directors or stockholders, three 
yvears-atter GISCOVELY. <2 pps sieasie a6 acc 6488 


against officer, two years ............ 6469 
for death by negligence, two years.. 6469 
for forfeiture, libel, etc., one year.... 6470 
for escape, damages by riot, one year. 6470 
against county, city, etc., on rejected 

GIGLI OMG VOAT wal ioe etoca eo chou aleve scene 6472 
against officer for seizure, six months. 6471 
to recover goods, etc., from tax col- 


HSCtOM? Six. -MONtHS sys. vec sttec ahairecs 6471 
for money paid to officer under pro- 
OSU various fotckstatacor susdsteiaust bee levevstelerereee Menai Oasil: 
for relief not otherwise provided for, 
POUTEVCARS it ©. 2h eecb es erclets avcrecrieraronte 6474 
provisions inure to benefit of the 
SCBEO Me sel ed write el ataarare Seater oieore alsaeiess 6475 


estates of decedents: 
death out of state, time of action.... 6483 
claim against, one year after letters. 6481 


in favor of, one year after 
Gath: 2) Use her etetecetene erates 6481 
not allowed if barred by stat- 
ULCOS seAp stg a cetave, sya) are Rovere tareiere 7654 
action alter TejeCctlom™ -cr se acre 7653 


vacancy in administration, time 
GOSS snOls VUMst nies ee 6481, 7656 
when presented and allowed, 
statute does not run........ 7656 
time for presentment, bar.7646, 7648 
for recovery of land sold by executor... 6461 


SolaSby.Suardian. -os5eer see 6460 
GISADIlityeieiieCte, mae elcome) oetene 6462 

escheat of property of foreign heir.... 7785 
of decedent without heir..... 7786 

sale of property after order, one year 7690 

contesting will) one year.............. 7576 

redemption of land: 

SOLUMUNGSL PIN OL CSAS Ss act oniielsiene «foie eieiens 7235 
MUNASLAULUST COCO tanta sue wererersers 6°51 
under execution .. .......6942-6945 
LOR STA KES a. canss nen terra ott s seh ateis 6024 
tomthemcounitve nies tie ee eae 6056 

criminal actions: 

no limitation for murder, ete.......... 8665 

for felonies generally, four years...... 8666 


indictable misdemeanor, three years. 8667 


GENERAL INDEX. 


LIMITATIONS—concluded. Sec. 
criminal actions—concludeda. 
time of defendant’s absence no part of 


Limitation eee so tererste | ener ieeter ieieters esses) of SOO Si 
indictment, when found.............. 8669 
misdemeanor within justice’s jurisdic- 

tion, twO VEATS! 00 (scares eters iene 8670 
action begun by filing complaint...... 8671 

LIMITED PARTNERSHIP 
S6e Partnershipinn « ienee crac ieeirelstelse: 4351-4370 
LINCOLN’S BIRTHDAY 
ay Legal WO] aS ate ersols 2.0) cloy oto ole) sistent 2896 
LIQUIDS 
GeHMEA! co a.) o Maret e ckores ste ale lanel eisleyetelochetersiotenste 6300 
TOW SOLA « sircteveteeretet= eseleyas! ORO God C- €300 
LIQUORS 
ef |G FA ceareraerectieeley elon eters cereus eters 6300 
TO We SOl Cech cat rere orater se celednaenctensvetonaea aiaherenetceette 6300 
See Intoxicating Liquors, Prohibition of, = 
LIS PENDENS 3341 
notices Ins Tealwactions aseeiiests celeste 6553 
in actions against promoter of Carey 
act or other reclamation projects.... 6554 
lien of judgment relates to date of filing 
LISMPCNGENS Foe ele oie) soissel suovery uciheiatee seen 6555 
on termination of action clerk to issue 
COLtifiCater., « cprcitseicnicieress olercl slaw icke terme 6556 
certificate to be recorded.............. 6556 
liability for failure to record certificate 
on twenty days’ demand.............. 6557 
shall be filed with petition for land reg- 
ISELATLON Val. perie ercrare eka Siecs share te ie epee 4942 
notice Imi Partition wc hec cee eee 7263 


in suit for separate maintenance 3013 
LITERATURE 


injuring in public library, ete., penalty.. 8407 


obscene;) penalties =. < 6) sac. sme eeieies 8144-8147 
Iinkdictmenty., % ise tees cee etter 8850 
LIVERY STABLE KEEPER 
hasslHenwto: prokectasct a acre scketsvetetey lene 3771 
citlesomay regulate tine seer eee 570x38 


LIVE STOCK 
animals predatory, experiments for ex- 


termination... <r .-t) ae eee 221 
diseased, sale forbidden ....... 178 
appraisement prior to destruction...... 194 
state pays for condemned ani- 
TNAIS bk agi teliarse see eee 199 
appraisers how appointed...... 194 
assessment on live stock to meet quar- 
ANTINE EXPENSES Aa <, Geisies clelciene tie erererene 177 
board, Staite, created... .csase Beh ears Wee a7) 
Oaths, and bond: ciciecrceereieete 170 
COMPEeNSationy Ah sacs ere ale/il 
terme ofy officega iceman ats sieierso melita 
make rules for inspection and 
QuUarantines=. fw owaee tae 172 
appoint Inspectors: -u.ess scene 15 
issue subpoenas and administer 
DBLNSE se) Sh posnccic oe ce ee 182 
order, dipping a eecceinn cee Ae bsKt) 


may conduct investigations.... 182 
upon approval of governor may 


condemn and destroy......... 192 
co-operate with bureau animal 
INGUSELY, Sous yest Apion LSE 
provide forms, importation cer- 
tifGatesy./ tao hae 198 
any member may order quaran- 
ting hasan ee cee ee sterol OO 
eradicate hog cholera...... afer TR 203 
furnishialliblamicseea sae er RS 
bounty fund, state, expenses,,..,,...... 229 
a 
ee eet! 2 
rh pe : 


3 
= 


, , ‘ - ™ eed e a teal . 

eee | GENERAT INDEX. 1881 
ul VE sTOCK—continued. Sec. LIVE STOCK—continued. Sec. 
. burial of infected hog........ EomcconoGo. Vale marks and brands, use of like, prohibited 214 
butcher make statement before killing. 191 LOM"Des LO-TECOPAEG an. amercsmeteic cise 215 
retain hides and ears for inspec- Old ONES MORSOlLSUO; i irecieet ieee 218 
i UE WGval ohlgy citer roe rote A NrcitesSy aeh arR ty 191 INUIT UATLO NUMA RU ee eae) aL ON: 
2. Keep record of hide sales....... 191 penalty for altering eon oe. > 8448 

‘z , description of livestock.. 8299 national bureau animal industry rules 
; Menaltyi snes Sl99 ACCEPTS Foy eiste raisin everetaronets ferotiotatene ' 222 
— chemist, state, make examinations...... 226 Tights of inspectorsi. cen are on wares 
corporations, punishment of............ 231 to be notified of epidemic...... 193 

_ damages, liability of owners of diseased predatory animals experiments for ex- 
SHEEP . «sess eee sees eee eee, 179 WON MAINACTO siete, vce ertetotacucda emcee 221 


of state, for animals condemned 199 
forfeited failure to give notice 


a 


" foot and mouth disease........ 220 
a, dipping ordered by board.:.............: 180 
fees, quarantine on animals............ 177 
Za ROSSI OL MUIIING Srarefensenayalaeis/ siearels esis 184 
recording mark and brand...... 210 
secretary’s certificate of mark 
Eval ohaz wave Roa Bale" “hatin Girton een 213 
foot and mouth disease notice to be 
FEV OTUM aM ierevecs Cheers Picire otere ie tess ace 219 
veterinarian to report ......... 220 
hides retained for inspection........... Shon 
7 unlawful to buy or sell unless 
3 FUSE OGUIEE folksy toeeen ere Saxarcleseeerous aioe 191 
sheriff to inspect and tag...... 191 
when unlawful to destroy..... Se el 
importations uninspected, unlawful. .196-198 
hors’ unlayweull S <y ..c.00 200 
of diseased animals.......... 100-104 
inspections, before shipment............ 183 
removed from county or 
SHER SE BSA coe aan aago 183 
: unlawful to receive uninspected 
, LORS pMONt sae co sea eck ae 183 
a . sheriff furnish certificate marks 
¢ ATIC = DV AACS: pram siprtciele s\s\eaisa%elaic.s 183 
not applicable shipments for 
TNA ve ioters perecele saas¥s fous’ shoe lsysusls ele 183 
= shippers apply to sheriff for.... 184 
} ATOR Bh 8) a NRA NO ae te 184 
liability transporting uninspected 186 
7 sheriff report to secretary...... 187 
liability violation inspection.... 188 
before *slauchtered. 2 & 2.5... 20s 0 191 
hides and ears, butchers........ 191 
: importation uninspected unlaw- 
SDI So By ee Bey: 196-198 


hogs unlawful. . 200 
by dairy and food commissioner 


; before slaughtering .......... 1990 
inspector state, qualifications.......... 170 
may kill for examination....... 195 
establish quarantine ........... 195 
designate marks and brand.... 210 
LS UDI OS ed ope yelstoleretsicieriats tts, ererstes cn 175 
BPCCIAINAULLCS 5, vey weyers ite apefe wiae ec 175 
COMAPEN SATION se sie cauye sexe ee ee oe 175 

marks and brands secretary board ex of- - 
ficio state recorder. . .j..s.%. 209 

county clerk ex officio county 
TE COLGOT ame esicteterstase a) etetayeuslin, evepels 219 
AD DMC AULO MeL Oln tate aver chas ce evehrehal/oue 210 
MECOLGING LEC ewe ay ego oil vee eleieie' viele 210 
state inspector designates..... a rako 
,. ONO bEVVOl 5 9G lo ioswisen san eMonoged 213 
: or county clerk forward applica- 

& ELOTISMILO! SUALCas:s cele olde cee teleywiere 213 
~ Geliverscertificate;. 2... 66.0.0. . 213 
a PUINCCAMCOVISS) oars) outer eels clelaye's ota 78} 
+ Popmcortisicaterss fosicnicatees 298 


quarantine regulations made by board.. 172 
movement into or out of state.. 177 


movement within border........ UT, 
feOs.On VanimMal siya ate cee 177 
may require certificate for im- 
SS POLGATION Sis) sae, c5 toxalenssare eek eae 177 
costs of examination paid by 

OWALET! ay carey Solstatahie etna ete Poe tert 177 
prevention and eradication in- 

fectious diseases”. 2. .i.0.25. 178 
lability, of OwMers.).<cmcecn ae sae 178 
violation, penalty 1. ..03<.00- 3 28 
IMS PECTHOM: sesso Meeren aes setae 180 
compel treatment 5-5 . 36360050000 180 
board may seize animals and 

treaty thera: Mare cra suet usen creole 180 
sell animals for charges........ 180 
may quarantine any county or 

i SGIStTICtHT Cex trate ails cteiemes 5 ales 
peace officers help enforce...... 181 
violation any quarantine provi- 

ston——penalt Vann pee et erties ee 182 
established by inspector or mem- 

Her sOf MOANA sa sec sts sve cescawietels see ES) 
violation—penalty .. ........... 195 
unlawful to transport diseased 

OLVEXPOSCd hoes acme ecteeictele 201 
infected hog to be buried or 

Jonbboraveye lo aA orianints tetany 6.3 cio 207 
duration Of, efor NOS War. = aelele 208 
not to be taken from quarantine 

GiStTICty 5 em arse ss Teiietshoet stots we 219 

rabies experiments for control........ oe eal 

railroads, liability importing uninspected 196 
not to receive uninspected...... 183 
cars disinfected before loading 

PORE es Het erage sty air eoeves or aictichinaa wea 202 


stockyards infectious territory... 204 
not to receive from quarantine 


GUSEP ICH SA re iresvevelnle teresa eatibsraiele 219 
SAlemalseasedsy LOMpI Gen misnrele ciate olelemiarste 178 
SCAN MUDLOVENtl ONM OL aa aenine Mere eee 105, 180 

liability for spread of........ AAS alts) 
secretary board, ex officio recorder 

marks and brands. <.2s0-- «> « . 209 

salary and, Gutlese sy. ccficise esate 174 
Oath way GeO ver rales <tetusleters 174 
notify department agriculture 

Spiderman, ouch mewteetion «i a .ccne > 193 

keep record marks and brands... 211 
publish marks and brands...... 213 

ecolate and publish all marks and 
UAVS. Gira crat chester sate 217 
GISTPUO ULE iit ates lore 217 
SOL wale ihe reve tyesistereie oiereele 217 
state chemist, make examinations...... 226 
stockyards, market centers infectious.. 205 
HAEXAROUNPOMILTE LSet tepstetetos se to panoray ae svireos ta ints fee 177 
tuberculin test, imported animals....... 196 
(okeiibiaiaalcre We kev tyes centre aks MarkG 197 
violations not otherwise specified...... 230 
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1882 GENERAL INDEX. eae eee 
LIVE STOCK LEASES, RECORDING Sec. LOAN, TRUST AND GUARANTY : 
leases acknowledged and recorded...... 130 ; ASSOCLATIONS ; 3 
eR eCt IE TOT Le eee 130 incorporation rises aba er mona ieee *1 
certified copy may be recorded. 130 bank commissioner must approve arti- 
all instruments affecting to be (a) 125 AMT PMR ep eR WAR ST ica a oor) Cat se ct tay yeu An 
Berra ede eae 132 powers . “tteleenes paces Asoo dor 1200, 
$608.5 oi, ae eee 133 may insure titles . . papeee: cf 
LIVESTOCK, LICENSING NON-RESIDENT see ae paatee a nates 
annual license on non-resident grazing may become surety..........+- : 
ANIMAS IN State 2G Boece stints. 134 may buy and sell realty, etc..... 
failure to procure, misdemeanor 135 - may lend money.......-...e+ee: 
SHErikes COMSCTS ya tara aie oar tetracets 136 may receive deposits......... as. 
moneys paid*to county.......... 137 no branch office..........:- oe 

when not applicable. . scohentiatee arate srcvexmscusselare 138 bank commissioner to give’ Gomincaton 
LOAN may caneel certificate . ....... o10 
usurious, forfeiture of principal, etc.... 3323 sole surety on bond, approval......... 5 
agencies, city control over............ 570x388 Capital as S€cumity, wile nea. iltsttaits doe 
LOAN COMMISSIONERS as guardian, jete, no bond required.... 

d liability for default....... tata 
state board, how constituted............ 3800 oath of officer that Of eorporatanaaee 
warrant for interest WEAR AB 58 in An Comanontc cae Geutificate. .ofiuaidaap canitalln eae 
bonds, redemption fund................ 380 investment ‘Gf capital ai. eel ee 
report to legislature... .....-0+.s.ss00 3803 Ponerts aatin eae teenies 
may refund territorial bonds, how...... 3804 1002, 1003, 1007, 
BONES MOE ACA RAD LE os o.cle so ote Hens: aie are byes 38805 oxaniitatlen bya bank ceottanoc(ce aaa 
TMHAKO LLEMADOL UiGVaLO AIS seston eretskelet ctaletsteraierens 3806 Peo ne is ae 
requisition on auditor to pay loans...... 3807 dar, Heo solensanets eouided 
appropriation for interest... ...ci5..c00 3808 ON a 

A LOCOMOTIVE 
INVESteneaemmpclom LUM an ete crsieiel etnies 3809 Oui ttle taNcin eADeM neon penaléya eso: 
warrant drawn for investment........ . 3810 intowlcation ton mene cer tipen atin 
bonds purchased delivered to state treas- 3 H ; pares si 
LODGER 
Rh ao eee |e ROME EIS ERS CAM DN Sicko 6 oLcasOM NS 3811 As it Egat ee ar enmenne 
interest on bonds, collection............ 3812 Bag BN Oe a 
Hen upon DASkASS Wyn es nian sie ole eerie 
LOANS, REGULATING SMALL LODGING HOUSE KEEPER 
APDIUCADIE) stor WillOMe/a yeas. ieinate ret 4380, 4386 lien upon baggage of lodger............ 
MOL COM WAQOTING Ens rcts tierra ctelanera leet 4388 foreclosure, (Sale ys.) peepee 
not to lending money under sec- LOGAN ELECTRIC PLANT 
CLOT ESB Od Peers tae trates teers Rao 4390 erected in MogansCanvonine a nrncseet P 
application, requirements of............ 4382 furnish light and power for state insti- 
assignment of wages wife must sign.... 4385 tutions te. 2b sok, tote hints ania toca eee 7 
ExCeption \abuasccen cclterhee sc 4385 See Agricultural College. 
bank commissioner, issue license....... 4380 LOGS 
powers and duties respecting li- + destroying marks: Upon eo eee 
RAINE SNE eee ak ok a et ee floating, not to interfere with irrigation 841 
Maya nev OeMTICENSe ya. / cates ct cere 4381 ‘ae 
approve transfer of place of LOONS . A 
Disease nN ET ened ae Reds 4382 bounty for destruction of. --..4.¢ eee 460-463 
conduct investigations ......... 4383 LOST 
licensee pays costs.............. 4383 Seer Betrays) 5 ous eocenee Ae eee 50-7: 
make rules and regulations for evidence of record or instrument........ 
conduct of business........... 4389 of destroyed will, probate of....... 7589 - 
reports filed with............... 4383 property, larceny of..... RAB nish WSS . 
bond of applicant, terms and surety.... 43881 pleadings or papers, supplying.......... 
conditional sale, security for loan, when. 4386 
corporation must appoint agent........ 4381 LOTS 
ONATMIMATLONS iCOSty Olp nian Aaa alee ete 4383 disposing of before platting, penalty... 
fees for examination turned to state LOTTERIES 
CRCASUMY pize. romain’, wietert's ete ehas ge eee ee teers 4383 legislature shall not authorize, 
imterest rates allowable. .......5+.0.+. se 4384 Con. art. 6, sec. 28 
penalby Mor Violabioniennchie ones 4384 sraffie,”” “sift” enterprise” wa. csen meee LE 
license issued by bank commissioner.... 4380 defined) penalities#in m.cme ee eee 8153- 
time and condition of granting.. 4381 evidence nee es Se dele ee ee 8166, 
revocable by commissioner..... 4381 aiding to conduct, etc., penalty...... tomes 
must be posted conspicuously.. 4382 advertising office of, penalty............ 8157 
limited to one place of business 4382 insuring lottery tickets, penaity........ 
place of business may be moved. 4382 letting building ‘for purpose of, penalty.. 8 
licenseesanvestigation of wale. cies doen 4383 property offered for disposal in, for-~ 
furnish statement to borrower.. 4384 felted! Tin tar caer icacir ion Oars a cea Panic 
Keep yrecord vot business)... .... 4384 publishing offers to insure, penalty.... 
MAKE SVM ORUSM ae weit aA erin 4383 punishment forsdrawine sees ; 
penalty stort violationsise. deasaaeeeeiooies 4387 Lormsellin gi tioketsn1e enna 
pawnbroker subject to this act........ 4386 in cities, suppress..... Sap OPOCE At BO: 
4 Y co P ae gyi, | Toye es 


_UMBER Sec. 
? malicious INU V ATOM pee tae Ok ee 8380 
defacing ARVELT SY COI Semele hae eas ge 8447 


ce Eeplling, etc., city council may regulate, 570x75 
_ LUNATICS—See Insane. 


LYNX 
a bounty—for killing........ Rates tevsaeiene 435-447 
a ‘MACHINERY 
i RemeSUbJect tocliens...0... sect. cs cack. 3722 
a Erm Staab ON, §.ah dovlcdacie x oeabed ca oars 5864 
fe what exempt from execution............ 6925 


MAGAZINE, POWDER 
unlawful to locate near residence, etc... 8192 


not allowed in mine..... PRs te KHER TOI sas 3944 

_ MAGISTRATES—See Justice of the Peace. 

BEL OSING Le sce HR Senne he teecatace Ged beg 8677 

Mmmormenated” oc... i. ils. Coec dev cceeaes 8678 

MUO LeS (Of City CoUTtATC...62.0. besa naetec 1713 
must examine complainant............. 8682 
See Examination, Preliminary...... 8737-8769 

proceedings for security to keep the 

Be PRORCO MMR ie. Weir ead Mra Me, cShantelscoa 8567-8583 

if act of, on information of crime....8688-8707 


FnayeOnally: OLGCr “AFTESE .oesces ie eene. bes 8716 

may admit defendant to bail—See Bail, 
9245, 9252, 9253 

must issue warrant of arrest when.... 8688 


memebowers On! holidays... 2.2. ees ese we 1794 
_ to send postoffice adddress of witness to 
ClEr FOL GIStriGt COUT. 6.0. vt. sec ee 8768 
MAIL 
Bemeyirits, ‘etc., Sent byi..6....6- 3615-3617, 9286 
_ notice of estrays, etc., to be sent by.... 62 
meerservice of notice by..5...:... 7019, 7025, 7027 
See Letters. 
“MAJORITY 


of several appointed have authority.... 5846 
of executors or administrators may ase 7716 


EA KETO OS, MALE NOVICY ois G0 aol stave os eiedhe 7211 

GieArpitrators, Authority ds. o2.4. 6/0 6904, 7211 
BEBE) TOR os See En oe pide Aa. sar aariee Ce oG 3955 
f attained by marriage.............. 3955, 7811 
~ MALICE : 
Beecenne deer 0 Neh is shee tines canes 7893, 8024 
kinds of, in case of murder............ 8023 
m_eDresumed in case.of libel... 2.6. 6 velo « 8074 
mean, ingredient \of:murder.............5. 8023 
4 umion of act-and) intents. .4-0 2... 7908, 7909 
“a ‘in poisoning animals, note.......... 8387, 8388 


MALICIOUS MISCHIEF 
, burning property not subject of arson.. 8389 


tg lumber, wood, etc.....8395, 8468, 8469 

: affecting market prices by false state- 

om  paemiey Boer bap sada ob One eee ee 8412 
misdemeanor, specification of...... 8385-8412 
to railroads and railroad property....... 8383 

Br RoMmMehways aNd WridPes). 6 ys. we oe oe ool 8384 
a to toll houses, milestones, etc.......8397-8398 
Meeito’ tomb or grave, penalty.............. 8126 
- trespass and injury to property........ 8390 


injury to or destruction of property, 
i 8385, 8390 
-eutting timber on public land...... 8466, 8467 
to animals, a misdemeanor........ 8387, 8388 
to freehold and appurtenances........... 8390 
KOMStaAnGiIngs Crops. i. 2e..e se...’ Sita 8391 
to U. S. signal, monuments, etc..... 8392, 8396 
removing or defacing monuments, 
3937, 8392, 8406 
to mining notices, etc..... Hareeact men nathye 3937 
(oy. HEU to soccer sae n peerarehe ee rtole arr 8393 
it dams, bridges, canals, etc.... 


MALICIOUS MISCHIEF—concludea. Sec. 
LOM Wir GLeM IN STGUIME MiSs a. wiieisuerecds ors ahs 8400 
destroying, etc., public notice...... 2346, 8399 
opening Sealed: M6tterse iii s cteteteiyac coals 8401 
to works of art, trees, etc......... 8406, 8407 
LONZASROTWALEE PIPES essay 4 een ete 8408 
destroying, etc., mining notice......... BER 
injuring, etc., electric line.......... 8435-8438 

MALICIOUS PROSECUTION 
conspiracy, LOLs. Penalty. haere eucreetaremisks 8018 

evidence on. “trial... ee sah 8985 


complainant to pay costs, 
8574, 8754, 9058, 9451 
MALPRACTICE—See Abortion. 
by intoxicated physician, a crime....... 8170 
MANDAMUS 
supreme court, original jurisdiction, 
Con, art. 8, sec. 4; 1643 
district court, original jurisdiction, 
Con. art. 8, sec. 7; 1667 


by whom and when issued........ 7391, 7392 
to: Lower? Court; MOU: sci istod aseis tore sisiyeeeres sce 7391 
alternative or peremptory.......... 7393, 7394 
without notice, alternative............. 7394 
alternative, return of, anSwer...... 1395, 11397 
ANSW CL AETIAULTOL) LOM selene aieioiecegchete olclaless ta 7397 
GOSTSH A A irce, satis editor cre ere eek michele Crepe es 7401 
GANAS, FUGSUIISUTE 15) Gee aie latte) ores te ake 7396, 7401 
demurrer to anSwer........ss.5.. Pana AOw) 
disobeying writ, ‘penalty .): (22% 2). 7403 
heating «aGoanly> timer... sx ere kcclare & ot ALS 
when no answer filed.......... 7394 
ACI CHAMIDEMS heen caval macarons el ake plete 1679 
writ, may. issue on holidays ..+...eaeses 1794 
IMPS WAIATEICASES torn avetvespaavebeve rol se 71392 
LLOM a WNet acCO ULUS! sre <a eilele extort 7391 
POLEDIDCOLYVe pet ee. weteitics vaidenoler eee 7393, 7394 
SELVIGCMOL senna oases cura sie miaiedeus ee enskelnecenste 7402 
BAD ue ae veleta ovate avak exert diets onal eis Eat shen 7396, 7397 
abl eatg wm teskell Weassg aay lata cick Cho eachORA cr OIRCEOUO oS 7396 
IVER IC LOG TEN lta cn ool cco a PO Ole, kono Hato Gleanron a 7398 
verdict to supreme court, when........ 7399 
civil procedure applicable, exception, 
7414, 7415 
New CLigls waANGVAP Meal Sere sky ecto icrcielelo i etauee ~ (415 
Dantes jUudemMents! Korot, «ae 7374, 7378 
COSTS) OD NADEAU Ae wesiainiese wants eichetasei 7036, 7046 
special issues may be tried by jury.... 6444 
against county commissioners compel 
Action irrigation GiStLict. .. 0G..7) sleet ss 3503 
by public utility commission............ 4842 
supreme court may issue against public 
UtUitvAr COMMISSION.) tev keiete ates cisel seers 4834 
MANSLAUGHTER 
CLEPNVOC Weise crac ets tcodenal clteh shes ofers (ex sropamtieyegs 8027 
voluntary and involuntary.............. 8027 
death within a year and a day...... 8029 
PuUrGenieol LOO Liew stage treks terete eeve wut iekecas 8986 
OUTS LATINO TIC re mesgtombente tetaier el erh Sele ior siecteka ster o Vart 8028 
TOCAINITITISATCELON aa eats acto sieciese tails 8645-8654 
MANUFACTURE 
of food products—See Dairy and Food 
TOC CES Meme aerate nie toletaxorerstelniers 1917-1995 
Of ATLIClES sine Stace! (PriSOMb 5. tetas) deters ese 5455 
COUNLYs MAY ALCENSON ire .e ssh eps disteierains on 1400x11 
city may regulate, ..... 570x57, 570x58, 570x70 
MAPS 
ofveities, to belsrecordediin. <. cccne)- eter 547 
APOUOV ANA, TEATS ales oraleulsra scelale cecsiete aie LOOM 
county surveyor to make.......... 1617, 1618 
present ownership maps............ 1596-1598 
of coal mines, filed in inspector’s office. 3918 
in evidence, prima facie when...... 7076, 7107 
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1884 
MAPS—concluded. Sec. 
TNA CIOUS) AN | ULV UO sere overcie ttareferslietalete 8400, 8407 
railroad, to be filed..... a Seeks Sot eeere oe sene 1235 
FOL RUSE! OLMASSESSOLS ae crete teveterets cheiererete 5916 
OLENECW ACOW NS tL eS pistere eieteisicieleretetelet= 5023, 5024 
MARKET PRICE 
fraud in caAtrecting  amerinne ers atelsrrdm ere 8412 
See. -Pools "and eLrustsirn-srri-rraatere 4475-4485 
MARKETS 
LEV IMA) VELULACC rretertelsletet terete alot 570x43-570x46 
prices, fraudulently affecting.......... 8412 
Sem Loos sand LTUStS iis cece cers 4475-4485 
MARKS 
on logs, ete., defacing or altering...... 8447 
manufacturers, etc., must file and pub- 
asics aot copeeeveyetste ss FRACS OCR CLOTICHROOT 8451 
unlawful to sell or injure articles marked, 
SOK COPE wer wulas es cicraciesliote ointets aoleteetorereetere tele 8452 
Wil eaulesapmociermnting SoS Gacnommogdroomaoodon 8453 
Gee & Soong oddoscononoas 8456 
DLOCCCULG marcy tate stersspecieteiaie theres 8454 
search warrant, when necessary....... 8455 
false, on commodities, a crime........ 8473 


trade mark, counterfeiting, etc..... 8472-8476 
defacing landmarks, etc... .......8392, 8396 
IVE OVA GS et car os wclonstetats: aiovesek voter otace eee aiatate 209-218 
See Live Stock Board. 

on cans, bottles, etc.—See Branding Cans, 


TOUTES EtG. Methe ieht eterotetsine eke aatee 6150-6156 
altering, Ct... DONAltY:. ti. emisreclatereaiearisicie cis 8448 
on vinegar barrel, required........ 1952, 8451 
on foods—See Dairy and Food Products, 

1920-1995 
MARRIAGE . 
offadministratrix, memect.n .ciieraecisyen isi 7600 
agreements to marry, unless mutual, 
MIMIStebe UMM wPrIcIN Stic serge cistron ote etre 5817 


before unauthorized person, when valid 2970 
bigamous, children legitimate, when.... 2968 


assumed character in a, a felony...... 8340 
children—See; Childrens .50-) Wewtairsr ors! eyere 6406 
COMMON SAW NOL am celeritete etetenae 2972 
Contracts MAEriaee Hep y.cocrecrenetclcustsr ols stelere 6334 
contracted fraudulently . . 3........0.. ... 8340 
children of polygamous, legitimated to 
DANUAT Ye 4,1 SOG Rh eacis cratieloni dete tetee ters 6428 
determines guardianship , , ............ 7811 
THIN OVI YVare et co eacisyete Miia kee iecsei ete 3955 
divorce—See Divorce .. ............ 2995-3007 
rights: forfeited by: 2) sends ssn 3005 
dower rights;etes! sac ceeeepetien ec cael 6311, 6412 
evidence of perpetuating ............... 7194 
of executrix, no) effect....... 0... PRG Siete 7581 
false personation to obtain license, a 
IBQLOTYY: fra. o to) Vena alsiahe eve oh et eaters Motorist 2978 
fOLCleNy. VAG Sheree kcl.clctos oer Mane nee 2969 
force or fraud, obtained by, void....... 8007 
INceSstUugUS, forbidden. whycsiteste em 2966 
license issued by county clerk...... 1538, 2972 
where female resides........... 2972 
minors, consent of parents...... 2873 
OGM ees roi es torsos cusvensiars Oe eine hee 2973 
parties unknown, affidavit...... 2974 
and WCerulniea te, NEtULN s,s ssi dar 2975 
failing to return, penalty........ 2975 
filing vand recordings. 22... saee 2976 
' issuing unlawfully, penalty..... 2980 
OL THINOES; WHE VOldablewereen ate cite 3007 
null or dissolved, children legitimate.... 6413 


polygamous, forever prohibited, 
Conmartinoy Seca: 
property of, woman unaffected by, 
Con. art. 22, sec. 2; 2983 
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MARRIAGE—concluded. ‘ 

property rights—See Husband and Wife, 
2983-2992 

sealing ceremony constitutes marriage, 
FOU MS Lic, sta’ats’e ls alorsloetetetetat ome tetehete Sota 00 2 
separate maintenance..............3011-3 
SolemmMize, wHO NAAY sons rel olteielersta reese . 2974 
solemnizing without license, penalty.... 29 
prohibited) peMmalty Vy eeccrtcrsieretees 
without authority, felony....... 29) 
succession . . 
validity uncertain, procedure............ 
wills) effect Jot UWpOrs.cceyceteterster tierra sng 
what prohibited and declared void.... 2 
who may solemnize catego stern aane 

MARRIED WOMAN 

May. be CXC CUEVIKTEs 0:0 lero'e aicneterslaetcue keer J 
cannot be administratrix when......... 
when responsible for crime........ BYetara 
consent of husband to adopt child...... 
injunction without bond, when.......... 
must join in mortgage of exempt chattel 
in conveyance of homestead..... 
in ‘assigning Was na... se eeite 
husband not liable for torts..... BAG Oc 
homicide in defense of............ oi apScorere 
as witness for or against husband, a 
Con. art. 1, sec. 12; 7128, 8555, 9278 
WLOVCVLY PP ESIC swe eateta/ eleva etotetorats 2983-2993, 63 
may select homestead: as. a. cece 


divorce . 


AlUMONY . 6 oes e ee wwe wines ois lore . 
may devise property at will.......... as 
dowertabolished, <r) so erucssrateotevotereees ovacohenere 12 

SUDStitutes LOM eave cies cler-re eee 64 

decisions) notehy (eae aeceeeene 
SUCCESSTON SOL vec caioeistatete cpartue oueenete nen 6406-6: 
may sue and be sued as if sole....... § 
may contract, asiif soles. cme eee eves 
judgment against as if sole..... Re chaiareds 2 
may defend for self or husband........ 6499 
appears for husband who has deserted... 6 
not liable for husband’s debts...... 2987, 2 
may sue husband............ aaenacehey crap eteteroes 
husband may be attorney in fact...... 
jointly liable for family expenses........ 
children, right to custody, on desertion. 2992 

on divoree’ 3 c-.aeaasuseeeeee 306 

MARSHAL i 

chief of, police, when. ni .-.-1c-) een eee 
duties; DOwersy a eee Sctens 

IT JCOWASE\.+ Hess ciovertareheonerete ee eoete io. 186,0nou 

sheriff to make deeds for U. S., when.. 6949 

city, to serve justice’s summons........ j 

elected: in cities when. ca.rc seers a 

limitation of actions against..... .» -6469- 


MARTIAL LAW 

declared by governor, when...... 
MASCULINE 4; 
includes feminine and neuter genders... 5848 
MASTER AND SERVANT # 
See Apprenticeshipe. ue aseneenier ... 260-269 
board of labor—See Labor, S 
Con. art. 16, sec. 2; 3634-3! 
eight-hour law..Con. art. 16, sec. 6; 3666, 3 
fellow servants, who are........ 
WHOVATS SO team ener e ls eiees A. 2 SS 
negligence, injury, recovery, Y 
Con. art 16, sec 

damages for jury, note, 


ee. 


_MASTER AND SERVANT—concludea. Sec. 
negligence, when a question of law.... 7208 
blacklisting forbidden, 

Con. art. 12, sec. 19; art. 16, sec. 4; 3680, 3681 


me weses a preferredy debt: ..........- 3684-3686 
_ attorney’s fees in suits for wages...... 3687 
Pinkertons prohibited, except, 
ee Conivantas/2. see) 6 
_ political and commercial control of em- 
ployes forbidden........ Con. art. 16, sec. 8 
compulsory trading, etc., penalty........ 8513 
a intimidating employe, penalty........... 8453 
interference with right of employment, 

TOOLING E  AeAGN crates) 351, oy a SCaraielayentr’s. rie vere 3688, 8493 
meintuencing vote, penalty...<........ 2840, 2341 
Bitime to vote, entitled to... ......5.0.000s 2352 

homicide in defense justifiable.......... 8032 
_ MASTER IN CHANCERY—See Equity. 
medeeds of, how indexed............-- 1586, 1582 
BOA VIDS ADPOINTEA: >. Woes ee ce wa cieeiena 6827 
MATCHES 
manufacture, sale, etc., of non-safety, 

PMO LULL Mii. - sie sty nyetieis cos ein eee kat 3820 
CST ASIGE les “a RRS Sig lokee reich ORR eee a oem 3820 
Nipackages to be labeled.............../.. 3821 

ALOT LATVIA PS. . Sie Coseuere o cla cones abe 3821 
memanner of packing prescribed.........7 3822 
ORES 9+." greg Sig geron ierioe ee mises Bee 3823 
MATERIALS 
liens for furnishing—See Liens...... 3722-3750 
MATURITY 


transfer of negotiable instrument before, 
effect—See Negotiable Instruments, 

a 4086-4091, 6496 

MAYHEM 


assault with intent to commit........... 8047 
STAC OMNES Gal fain\s 0 oS ecktecloe ie os lve ge tigne 8037 
“ih oN Cbg OR RSD ANG beens NS hoe Se a 8038 
IAYOR 
deeds by, certain, validated........ 4908-4911 
- See Cities, sub-head ‘‘mayor.’’ 
GmlayarOut, COWNSILES, MetC!. 5. bce cee ota 6121 
- duties, when breach of peace threatened 8587 
deeds by, under townsite act............ 6133 
may perform marriage ceremony...... 2971 
notify board of labor of threatened 
MGC OUC serine, Actiontec law inisic cin oie bie. scoiehe 3640 
MEASURES 
~ county clerk’s fees for sealing, etc....... 2521 
' false, use of, penalty................ 6276-6304 
See Weights and Measures.......... 6276-6304 
MEAT 
nspection by dairy and food commis- 
RINSING Fala teens staysic ts sus velerei wie. o.ahe'la Wallets are 1990-1995 
Meiaspected, Stamped . . ...6s.6seecses eves 1990 
slaughtered, packed, sanitary conditions 1991 
Hinspected by U. S. imspector............ 1993 
condemned, sale, a misdemeanor....... 1995 
slaughtered for domestic use, no inspec- 
a tion PM Reet erences iota Ge Cue.te rie) Brakare a0 wae a ws 1994 
| MECHANICS 
Brombeaverlien--See. Iiien.<........... 3722-3750 
unlawful to wear certain...............- 8479 
IEDICAL EXAMINERS 
_ See Physicians and Surgeons....... 4440-4457 
» MEDICINE 
MES COMET A IMAC YU ficeie cis Patelonienicione esi 4405 
- failure to label or mislabeling.......... 8199 
=ETINGS 
isturbing religious, how punished...... 8131 


GENERAL INDEX. 


1885. 
MEETINGS—concluded. Sec. 
selling liquors, ete., at camp or field 
MVE SUITE NO CMA Vie cedure ches otter art ke cictets 8136 
LNW RUD Braeuey Ss ahetate. ocean temiorerpt len Renee mae: 8217-8226 
stockholders, ete.—See Corporations. .878-885 
of ‘directors, notice, etc., note..a...-2... 871 
MEMORIAL 
Seevland Registration. «..0.ceee vac 4964-4987 
MENTAL HOSPITAL, STATE 
See State Mental Hospital.......... 5383-5429 
MERCHANDISE 
trusts; <ete.; toncontro! prices... un. 4475-4477 
county may provide for inspection....1400x16 
May HICenSOsSaler wii. ster tn 1400x11 
WGENSE oR CUOLSS) WB agpiars elaecene weissaseetnnnale 570x388 
TATOO WWTS 9 cd's to oy apse aketenaiete sas ae etme nein 786x6 
in bulk—See Sale of Merchandise in 
HS ULEE Rae lctetas Meheverslortiatete ot w! ctesardecs ares 5103-5107 
pure food law—See Dairy and Food Pro- 
CULO ES re oo rottetss ea deeebetastea stat tuareas p:'scepeietoteue 1920-1937 
sale—See Sales... ......-.. Sad reraaieteus 5110-5189 
MERGER 
civil remedies not merged in criminal, 
5841, 7895 
MESNE PROFITS 
IpbeatherRuloy ay ek ieevern lai) sqclogoocoGOoCe ato Gan6 6466 
when improvements may offset......... 7250 
MIDWIFE 
CVAMIN ALO MMA COTISE} aneste oes one Gel etek ele etel oes 4452 
shall not sign certificate of death...... 5044 
file birth certificate.......... Hate icsto tase este 5051 
registration with registrar of births and 
LOBES ioshn cid ctonercuetse\ one \ettey sje} sity tehataliene elles atte Fe 5054 
MILEAGE 
Ole SEAN CGI IEOLS che chevctecersPas eral erie ete 2542 
OLMGULOLS OISEMICEL COULE were enps cmiseretnst . 2042 
RESCH Se COWbAN  cidioncHomoucooo 5 2550 
Gltyie COURUS a casetieeletenkecuiseatl erie 1718 
of witnesses; district court... css... 2545 
JUSTICES RCOUNLE vem totecelenciete steel oie aie 2551 
OLMeLoyveran iain uUuNntClDale COURTS neice siete 1723 
of land board employes.........esee0s isis ODOT 
of members of legislature............... 5078 
OLMSLA LEU LOMICEES pera paeysieieltter aera raate aiecayerclcs 5076 
OL MGIStLIOE AU EOLTICY os aor een dlelave eo siatecty sf 5075 
Of MOUTE: SCOHOSFA PNET. J.) pokilew + auea wa ab 1876 
GLE COUNLY? COIMMIMSSION CES ciebamicy-isterierchasa iret 5089 
OLRGISUOLGTAILIG SESe er aerstardeicecteeaere ene eters 5075 
none to supreme and district judges, ‘ 
5072, 5073 
for delivering notice to owner of tres- 
ASS iS aia er, crete easels eater ns slvateens 60 
of appraisers of damages by trespassing 
A TIATINAL Ss cae itete gesicueretncPaerd te uteneycawioke est sterevese F 70 
MILEPOST 
removal or destruction of, penalty...... 8398 
MILITARY 
subordinate to civil power.Con. art. 1, sec. 20 
authority, penal code does not affect.... 7897 
reservation, person residing on not enti- 
tO stor Viole; EXCOD Ui. arele'e siete) erorcheelete «i 2126 
reservation, federal jurisdiction........ 2507 
MILITARY FUND 
how created and disbursed.............. 3882 
proceeds certain judgments go to...... 3865 
MILITIA 
adjutant general: 
VO OUIUELAN CTI Uh wath clk cleie lateloiehalessierele:aiesear custwone 3837 
SEWER Gah  Sooudoce OoooOe Bi ehz sustsnt sere suchen 5071 
qualification and bond.......... shevalicuenele 3837 
AUTIESH ANG (SAAT «icles oie et cle eileen bone Seu 
Sealants Acree SARIS PO OOM EDO O OHS 


fs 
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MILITiA—continued. Sec. 
adjutant general—concluded. 
designates location of units national 

guard organizations .. ......-..+... 3842 
list of those subject to military duty~ 

HIGGM Wl bh? sare kic tt rr snset cheer emai a ale 3843 
issue call for volunteers, when........ 3844 
approve furlough, ete. ...2...24....66- 3851 
use proceeds certain judgments pur- 

Ghase) PLOPCLLY ease arent: were euler dslelers 3865 
approve claims of injured members... 3873 
commissioner Indian war records and 

GNPREECHN Be ners eweictice wor tacscee oT ater 3040-3043 
member of armory board.............- 8881 

assistant: 
appointed by SOVEINOL.... 6... eee eee 3839 
also, S. disbursing <OMiceriiis oes 3839 
duties; salary and bond........ 3.10% 3839, 5071 
commander-in-chief: 
ZOVELTIORM. (. eiouc tere nies Mae Abe ote, crekekeeers 3828 
designate location training units...... 3841 
assign Enlisted, s11rens seistic ccs cis suerstoperes 3849 
issue orders to participate in parade, 

POOR oa a CREAT DEIR OEY SA REO Le OM MELe 3855 
astablian rules and regulations........ 3856 
approve regimental rules adopted by 
PY GR COTS” Nomen cee is ae ee eee 3856 
may authorize civilian employes.... 3869 
military company not to leave state 

without consent, except...........0. 3870 
appoint board to inquire into need of 

those injured while in service...... 3873 

courts- martial: 
ROWACODSCLLULC Mi yar ie stint cece le es 3858 
2 general courts-martial ........ 3858 
special courts-martial ........ 3858 


summary courts-martial..... 3858 


powers and procedure........ 3858 
trial for military offenses..... 3858 
judgments and sentences...... 3858 
certified copy filed in civil 
COUPE. Ie ch see ee oe eee 3858 
enforced in civil courts........ 3858 
certain sentences to be ap- 
proved by governor......... 3859 
president of and of summary court 
OMLCESED Bile careers avorekeedemecuenstens 3859 
enforce attendance of wit- 
MOSS CSch dren ectee eves Mopapacnte lets 3859 
power to issue subpoena...... 3859 
members of, not liable civilly for ac- 
CionmChereinwrn wee eter ee er: 3861 
JUTISAICtIONT presume do ues eee 3862 
information or indictment not neces- 
SAY be, Pakteuatans¥e, dese: site| atetas oct eatcat aah ate ware heer 8549 
certain offenses prosecuted by county 
ALLOTINEY) Bey oh te ict-oakecss e 40 tartuee ts chemticte tetas 3867 
drawings: 
for national guard, when.............. 3845 
examination and exemptions.......:.. 3846 
SNUIStMe nite ELIMI OL-. or, else oredr eane anes 3846 
failure to appear, penalty............. 8847 
ECLOASCSMp seh Mecte/-Iels is) shelece cccuend neta re ese enetere 3847 
enllstment and enrollment: 
LEKIMEOLPovghenuadTaAWN.hestte ceive see ees 3846 
qualifications and assignments........ 3849 
EXE AON SiehO Tamers iy wee eer. ee cn ee . 38849 
ROLE el diy es cs cv HRS (ROME uC Oice ARA rt aA ERG +» 3849 
discharees My leu iememeice acer aire ae 3849 
volunteers for national guard, when.. 3844 
when insufficient drawings............ 8845 
unorganized, mustered in for what pe- 
TIO i sir ssn sumroterneanienare isk rene aie a 971 
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MILIT!A—continued. 


\ 
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governor: * 
commander-in-chief .. ........ 55S ee 
issues Call) Wyss seit atene Con. art. 7, sec 


may order into service, when.......... 383 
determines time of service, unorgan- 
ized .. 
declares martial law, when..... aero tare 
adjutant general, appoints............ 
reports to. 
assistant appoints . 

U. S. disbursing officer, appoints...... 3839 
detail U. S. officer to national guard | 


Ghokevee olin OEOtan orca Samm DS Dc . 3838 
designates location of national guard 

(Mg-capVANHOicion 5 shodanorhasnsodcc % 
appoints all officers.............%..% Sie 


may offer prizes for markmanship.... 
approve certain sentences of court- 


FRAT Gree eres yetens stoke fete ckoneseinnteiets ane 
may provide arsenal at capital....... 
may prescribe rules to make military 
laws of United States effective..... § 
Stafl,) wh) COMPTiSey. ctv vrerstedsteterars .. 3829 
militia: a 
shall consist of... .. Con, art. 15, secs. 1,2 
WWANOVCOMSTLEUCC) sca taraehe/eioter oneloteterar ere ete tei Beh a 
Db he Galtes SAG ee Gears nin Od mo0O Domo 00.0 : 
EXEmp LLONS ees eeiee etre lester Mein ao > 
two parts—national guard........... 
UNMOreaniZed V7 Geo mye setae 
when and by whom ordered into serv- 
ACOA orale neice ofan Raters Mee 


failure to respond, one 1 
members, not liable for action in line om 


of (duty fy. aire acter emer! 
plaintiff prosecuting to file 
WOMEN. 3, Es eres ehorekale ataveter teres 3 Ait 
subject to military laws of 
LWAMSREA Be ladicsino HRA og o:~ 
unorganized, mustered in for what pe- 
TIOG” OS Besanlseiteresres atcroar nanos 
organized into units when 
MUSteTred UM ©. Gass see sie eie eee 
when mustered in, how gov- 
(5a GUs\0 Mae OIC o dioo~ Krome ft aS 
military supplies and property: 
officers Hable? fora. sc. acest se opens 


bond may be required for return...... _ 38¢ 
band instruments and Ualtonnsie eae 


hires Ween Ete asian nn Coe bas on ve 08 sore 868 
exempt from civil process............ 
deemed property of state.............. 
embezzling, disposing, etc., 


penalty.. 38¢ 
judgment for, disposition proceeds.... 38 
receiving in pawn, pledge or Puyings 


DENIAL Y erties ale leeds oe ae eee 
natlonal guard 
a part of militia..... Sea aio Bice Oo. B00 
when and by whom ordered into serv- 
GOW Narr. EO OP CCRT ae cicwes srreee 88 


mubjece % cai of present of Us Ste 
attendacnilis ta smear 
discipline conform to U. S. laws.... 
strength to be maintained..... 
location of units for training 
location of organizations... ‘ 
call for volunteers. ....5...00: 


subject to military rules and regula- 
tion's!*:\ scenes drs Glstatepetene hate 


pay, when in ‘service ake stato... 


ote 
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wen nce, late State, except | | commanding oftcer’ ‘responsible. for : 

members of, privileged from arrest property issued to........... 3863 y 

Sxcepe cements. he. 3871 HOS ees eee aeons one 
exempt tnirona molletamae.semieic.: 3872 ah ae Deere aed is 
care and relief of, injured in _ gambling at encampment.. 3863 
Bervice ie rane cee. 3873. | Be a ticceate AME A Tee ey oer 2 
; . ae S$ orepare an e lis ’ 
; foftcere: to military laws of U. S..... 3874 those subject military duty........ 3843 ? 
Prrointed py. covernors...c | eein county attorney to prosecute certain y 
atte San EQTFONSES Te HU Mig uate arse susleion Gea A OS OH van 
- qualifications, age limits, BAe avers eisiarervare 3848 ty ¢ issi i "4 
MMexarihations .. ......0:00/..... Sh eae Boag y commissioners; list those sub- ; 
RMACANCIEST: 10° 45. ota ar Mee eT SAS 3848 er ee ay Bee pa ae 
i" relative rank, how determined, .as.cn 3848 sore Dh se See 3857 : 
4 pommanding, grant furloughs, when.. 3851 examinations by those drawn. Si 3846 . 
_ promotion, how determined........... 3853 Oe. Merigtne eek keen, N 
commanding, responsible for property i Rca a rapa ae ane 
issued to them.......... PR a fy ate 3863 : ae cere aay Ee ee a et pee ; 
Miond may be required.-.............. es exemptions, who are entitled to...... 3826 4 
Sra es ee ee | encampment, grounds marked and de- 
ee ot eepciniment, ani PRCT LIOR. ios eA Night ki) 3866 “ 
MP csers guanine ye 3348 DEC pat grein j 
mo how selected... ...... 0s. ees. 3829 , ee Se eae aN is 
: MaDe Sone Nts Diet et ye sae n Sr eel cease unitca tet Ax aters We 
Dee aitice: appointment and duty........ 3848 tor) failure to pass examina- Ae 
_ failure to appear, when drawn........ 3846 be Te Ne ae se 2 
_ embezzling, disposing, destroying, etc., ing, ete Sroberts ‘“ 3865 i; 
_-—s military ISERONSE Eia 1 ei eo MG Sees 3865 | Pnitiva . Sr ert fee i ‘i i ‘ 
failure to respond, when ordered into Re eae ies yee ea ¢ 
BOENICO 2) 5 S.:0hs sian ete'e As Ber ae nie nar 3831 f ei RSG P Ee ere ar ia ae 
urloughs and leave of absence, when 
for selling Manors or gambling contrary | Brantedt:2 Gm mk ; 3851 : 
aes ee ee ee 8866 fines, how disposed of............ 3860, 3865 Fi 
x key”, y ae judgments, certain certified copy filed . 
i B ivine “a ioe, tere te es ees es civil court . be Geir Ago 3858 
. Ee ronesty 2 8, ete., mull- am, enforced in civil court........ 3858 K, 
‘ OP Oe ae eae slate 5 justice of peace docket judgment.... 3858 te 
president of United States: list of those subject filed by county Ny 
may call out national guard.......... 3834 ASSESSOL . « - - eee e see eee ete 3843 Fe 
designate encampment, etc., for na- What bomcon tain also sist ietarere 3843 ‘= 
BLOM ANG NTA) alee Rls ie%s te, osteo. s Sm Hicopai ae 3834 marksmanship prizes to encourage... 3854 ee 
_ designate branch of army of service martial law, when declared by gov- 
OMI Es I AUIbAIMOG teeth cus odovere ca ece’s 3849 COLTON Peete Lieto ie he Store is oie Sr akaepes aa arecetis 3833 st 
prescribe tests for officers’ examina- medical officers, how appointed and . 
Chains. Sas ae ee ae 3848 GULY 6 ow eee cere cnet eee erences 3848 As 
secretary of war: military fund state, proceeds certain ae 
designate encampments, etc., for na- FRASIACILES TO LO mets er elalatlenaate i cheleites 3865 . 
LORD MS SIL ART CL eRe erste ene es lavehoveisi ole» 2 3834 orders for duty oral ior ywritten.....5... 3856 : 
approve appointment all officers...... 3848 warning for duty, how given.. 3857 vil 
prescribe tests for enlisting.......... 3849 return of service veri- ite 
approve appointment disbursing offi- fied . . ..... 3857 7 
BECO ria Sane Monet ex wslesd ne 8889) is evidence .... 3857 
be 1iscellaneous: pay of national guard when in service 3868 
action against member in line of duty 3836 poll tax, members exempt from...... 3872 
a security for costs.............. 3836 prizes to encourage marksmanship.. 38854 
a not filed dismissed..... 3836 rifle practice, boon to encourage ap- 
¥ va shall not be prosecuted against DOMINO CAs en lets cle ssinieh al eleceysbeveisteyal ein, ai oleiatele 3873 
member military court for public ceremonies and parades when 
his action therein . ........ 3861 military duty . . ..-.-..eees 3855 
Brace limit; militia 18-4520. ..0.- jcc. 3826 state pays expenses, when.. 3855 
i ON CO DUCA eres epi, ece sanbouse . 3848 rules and regulations established by 
arrest, privilege from and exception... 3871 commander in chief........ 3856 
arsenal, governor may provide....... 3863 ibbaohhzenevoy okie (100 9 Ib oksa aekacode os 8856 
URCi6 6 dH HPar Rape ooapee aaAST 3863 regimental, etc., adopted by 
band instruments, uniforms, how issue 3863 officers to be appointed by 
bond of adjutant general............. 3837 commander-in-chief . . .... 3856 . 
re assistant adjutant general.... 3839 BETITOICOS ey Mem Rit an teteisorreistns sits sierens te 3858 
7 commanding officer for prop~ certain to be approved by gov- 
¢ | LANES aD Sot onD Aap Peis eheners 8863 OTMO TA eum texcavatogeee uate 3859 
ivilian employes, when allowed...... 3869 encampments, etc., for 
e k of cretrice court docket judg- national guard ..... 3834 


nts. pete cence eee esceeseeens 8858 |’ state auditor draw warrant when.... 3873 
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MILITIA—concluded. Sec. MINES AND MINING—continued. 
miscellaneous—concluded. boundaries must be marked........-- 5 


state board examiners investigate as 
to dependents of state em- 
ployes in service......./...... 3852 
audit claims presented by in- 
jured members... . .5....<. 3873 
state employes in national guard, how 
IeN Ole oLeda to cogo.gc6 conoid ob 3852 
in service state board of ex- 
aminers investigate as to de- 


VOXIOVORSSOUECS Vay abi nC BAO GOO On 200 3852 

state treasurer pay warrant, when... 3873 
subpoena issued by president court 

martial Summary Court....0) 3.6 3859 
trial for military offense—See Courts- 

Martial. 

staff officers who and how selected.... 3829 

without compensation ....... 3829 

Aiaaleyohbtenubatsrel 14 yorronyononedss 3848 


volunteers for national guard, when.. 3844 
when insufficient drawings... 3845 


MILK 
TITS POCULOM ame Acheloronsnarercvenatstrsezetel qa etohenntea 1921 
per cent Of fab Anes sae eleccyepele cules no oso oks 1933 
skimmed, diluted, evaporated, labeled.. 1934 
tests to determine quality.............. 1935 
adulterated, offered for sale............. 1936 
from unclean or diseased cows...... 1937, 1940 
sold from premises where contagious 
GISCASOUC RISTO R nauseeoncd rete ducer nortan 1941 


food manufactured from unwholesome. 1942 
MILLARD COUNTY 
in fifth judicial district....Con. art. 8, sec. 16 
legislative members........ Con. art. 9, sec. 4 
IDOUNGATICS sper. Mele oc ieuerheelerete intetekepere) eieyeretens 1306 
Fillmore, county seat. 
MINERS’ HOSPITAL, BRANCH 


branch of state, at. Park City.......... 5432 
board of commissioners control........ 5433 
DOWCTS NOLmetecny-a vets cienv ia ietolere orekererete 5434 
report semi-annually to governor 5443 
organization and quorum........ 5435 
engaging officers, etc.......... ‘.. 54386 
number of patients to be certified...... 5437 
classification (of patients: a..auhe esses 54387 
application for admission ............... 5438 
expense of keeping patient......... 5440, 5441 
free to indigent, miner): st .ces cis sarees 5439 
person with contagious disease to be ex- 
CLG CA a os tcc Got ae ee eee 5441 
aonation On conditions acess tees 5442 
ApYPLropriation formuse: OLs.cucie ose 5447 


receiving and expending bequests, etc... 5447 
MINES AND MINING 


mining claims are real estate........... 4868 
occupation and privilege tax—See Taxa- 
ELOTA etree dcnbio\ sc varnte as Scere estan 5945-5962 
odes claim, iS1zes GISCOVELrYa... ceeds 3890 
end lines: parallel. oo es .ensc hace 3890 
placerseclaini plocatione.. scnacte sor ara eeMl 
discovery, necessity for, note.......:.... 3890 
what constitutes, note.......... 3890 
monument, location of .......... 3891 
locationmnotice; contenton. sadauccecel ion 3891 
recorded thirty day Sin so. su. dares 3893 
Aneduplicate Wawro ee. 3898 
fee for recording@acesscsse. 3893, 3898 
Dlacersclalia esate mice 3891 
mill sites ewan race eae 3891 
NOtJAbSLLaACted tay eerie eenecie 3893 
liberally construed, note........ 3891 


copies of, aS evidence...... daisies (OOO9 


marked how and when, note.... 38 2 
by acquiescence, note........+-. 6 


annual labor affidavit..........+-.++s20- 
LOT eee ace aeae ove ey scot 9 
filed with recorder..........- ses S808 
duplicate, district recorder...... 3895 
prima facie evidence........... 0) 
ON SLOUP;, MOLICES 5. wjetererelers On 
where placed, NOt Ie. eerie cine wae 
relocation) Note)... .).2«- + -\s+ eo OE 
partitioning, manner of........4-'...---. . 9272 
mining districts: 
May be) OFSANIZEA le ware vee )-vsialelonelens 
® TEOTZANIZSA Aion cations eralet tare aeacee! 


not within ten miles of county seat.. 3896 

records of, copied, expense......3897, 3901 
rules, may make, effect, note, ; 

3890, 3856, 7257 

recorded by county recorder... 3901 

certified copies .......1.+.8897, 390mm 


recorder, oath, bond, deputy...... sees 3902 
must certify records...... Boge SECs: 
vacancy, records deposited.... 3904 


fees dfsee eee 2541, 3898, 3901 
miscellaneous: % 


apex Tights Otero aysnerouae 

coal mines, inspector, duties, etc.—See 
Coal Minesiae mn kcont eres 3910-3934 
weighing coal. ...........3930-393% 
licensing’ bosses). < ... sssseen . 8925 


continuance to further develop mine. 6787 
corporations, property subscribed for 4 

StOGk*.... 2 Sse scicec nine seat ee ane 6 
day’s' labor in, eight hours eee eee 
employe to have time to vote...... 2862] 
exempt from execution, what property 

Of INE? |. jects eee he tee act ee 


in. COalemines ase 
marked with maker’s name.. 
not. to: be amrxed\. aac 8 
fire protection, certain mines to have. 3: 
fraud in assay, etc., penalty...... 8349-8. 
geologist state examine and inspect 
certaing propertiesiny scicsee nee BY 
hospital supplies in mines............ P 


larceny of gold, amalgam, etc........ 8 
lease and bond of mines belonging to 
estate (4 Gee ie eee 7710-7715 


to lessee’s interest.... 3 

limitation of action for, under void — 
SVAN al ere A COC os o on. 
notice, liberal construction of, note.. 
right of way for mining purposes—See 
Hminent Domain’. 27 5... eee leevaie 
rules and customs, effect, note, 
3890, 3896, 7 

safety cages to be provided........... 3 


salting mine, penalty........ elatel Coren emo 
statistics concerning, by bureau...... 
survey, court may. order......... axel enous 


taxation of....Con. art. 18, sec. 4; 5929-595 

U. S. patent, adverse claim, note...... 38 

effect of; .mote?d..... Pecaeeeic a 

waste, etc., limitation of action..... 

women, etc., employment forbidden. 
school of mines: 3 ' 


See University 4c ey.) eee eae 
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' MINES AND MINING—concluded. Sec. MINORS—concluded. Sec. 
“> trespasses: Parents; VSUpPDOrtiof Ysa vwies corals. 58538, 5854 
iy . destroying records or notices, penalty, public schools open to, 
3537, 8390 Con. art. 3, sec. 4; art. 10, secs. 1, 12 
Wao normuments <4 sah). 8396 selling toy pistols to, penalty. .......... 8198 
wrongful extraction of ores, treble firearms) To; peNnalcyeeemeric: ee 8404 
5 eraser ee re ees CoP cn tas 3938 tobacco to, penalty............. 8442 
‘ shafts, caves, etc., must be inclosed, Opium LO, Perallteys econ cyte 8443 
3939, 3941 stock and deposits in co-op. personal 
: burning slack, coal, ete., fence....3540, 3941 Crédit DANS aes anion, << ea etek ah ee 1073 
limitation of action for trespass...... 6468 school, compulsory attendance...... 4740-4742 
j MINKS Stealing or enticing away ....sc.s...00 8040 
: bounties for destruction of............ 4€0-463 truants, See Parental Schools, 
i MINORS 4640-4648, 4721-4729 
See Juvenile Court...........0..0605 1814-1833 Be Poe ge neO le ayes ie 
See Adult Delinquency.............. 1848-1852 vaccination of, not compulsory.......... 2763 
F See Detention School..........0+6e.: 1853-1859 wages not liable for parent's debt...... 6923 
2 See Dependent Neglected Children. .1834-1847 witness, cannot be when:.............5. 7123 
DOCME UDILG HS ChOOlS yerogists leis ets aus cick 4505-4744 ieee it laters 
See Employment of Children....... 1860-1873 BSUanI Storing GMUEs LO -DLOCUTen ha aioe 8118 
abduction for prostitution... ...ci +c. 8110 solictting "OF producing,” penalty 72 --o 8119 
* administration, when entitled to letters RSME Ee pecs Malictous: Misonies, 
. Cr Rg ate Rae ea a = TES ee ee NALS 
F Ons Ch eae. een ae & 10- 20 BoP ee cota lia Pi Of SOW REE Garena 8207 
UI SOGIC TY.) GONML 6 Gres woneisicts e's salle, steven ee 1834 injuries by dogs, damages............ 112, 118 
EHO PREMLICES HID) OF *,. 2. bays tieisitse's 260-269, 371 BASLE A rN ALS) 
’ 2) 
Birt and deaths, résistry...4. 6. 5039-5060 defined... Tene ete eee eee ete h ete n eens Sale 7903 
hank deposit and dividend, may draw.. .987 arrest at LIME Moke nA is) sui le eee Ga oOSUD Ooh 5 8718 
Peer er Tha vine iobiiccul onion. 8443 how punished . . Pan eesanet t yetes qeels ne 7905 
having firearms, penalty........ 8495 penalty wher none “prescribed Se oe 7805, 8014 
of bigamous and polygamous marriages Aes Justices of the peace.... 1784 
legitimated 92) 0 ole. ed s.0s 2968, 6438, 6430 OE EY co rte anne Vee ee eee 
Pee incapable Uf conunittine | when: Ceo ieee) GOULET a intse eat harers 1759 
7915, 8106 defendant’s presence not necessary at 
GUSCOGY, CONN CLVOLCE vias wiejole.c oye eu aie oe vie ates 3000 aes ore: ae oR US IRULS 15 ah, NR a 
Seat Soeenienenee hol 3012 limitation of action LOY, uv ape the aaron 8667 
in wife if husband deserts...... 299 persons charged with indictable, taken 
, DELOTS Wan OWN erate: apctaseisto-ehaiseieys telsteeer si eletche 8696 
if parents separate...... 3004 Darin ed acura kahen 8014 
contracts of minors, affirmance, etc.3955, 3958 Sonaprenice of eatath ee as ee 9339, 9341 
Gimdeccdents provision etOM SUDDOrt. 164s, VOS4e I au ei Se a : 
death, or injuries to, action for........ 6504 MISJOINDER 
z elements of damage, note...... 6505 of parties or causes, demurrer.....:.... 6568 
deserted, adoption . . .............-- 20, 1853 of causes in answer, demurrer.......... 6586 
NET lagers Cpe oe era ihe 8116 of parties or causes in counterclaim, de- 
as dependents, under industrial commis- TIVUL UC Waa. oo ioe) wisilevielieis' x, 4) evel isiiene 9 \0ip) 05 le,s18 6586, 6587 
BIODVACE sok wae es. O41, 3118, (Sub. 2) 3132 MISREPRESENTATION—See Fraud. 
deat and dumb, education of............ 5326 MISTAKE 
destitute, cities may provide for....... 570x80 limitation of action on grounds of...... 6468 
executors, named as, effect.....0........ 7583 in pleading, correction......(J. C. 7457), 6620 
_-exemption for judgment debtor....2862, 6409 pleadings liberally construed............ 6596 
females are, until eighteen............. 3955 judgment obtained through, may be set 
guardian for, appointment, etc...... 7798-7881 RIGH GIES EA Gh aLinte BDU ods. Josie otto dol on 6620 
: AGHIALOUNS cic vie siedieine 8 (J..'C.- 7489), 6501 of fact, disproves criminal intent...... W915 
SUMMONS UPON . sees eas 6548, 7877 Immaterial, (isresardeG \s 4. Warten’ aie atare 9365 
appears in action..... 6500, 7832, 7877 MOB 
homestead right to accept......... 2992, 7644 limitation of action against cities for 
industrial school, when subjects for, olehmor Keech Hon. ni tot neo vag CUO MoU oreo, a Out 6470 
2140-2142 SOO CERIO Up etee neers eee nie ceetale hea einierevosatene 8217-8224 
inheritable rights generally......... €404-6430 ihawjpobohaves gadralbkovebii hie As Sons adonAoeno DOT 5 8407 
posthumous... ...-.... 6430, 6369, 6426 MONEY—See State Treasurer, County 
unprovided for... .........6340-6342 Treasurer. 
legitimated by acts of father......... 19, 6413 VovHeULAs |S oor ade) MISES A io aa oe OOO OO 1006 
s jnheritable rights . ...6413, 6428, 6430 county, transfer from fund to fund,....1400x6 
males are, until twenty-one .........-... 3955 order for payment, enforced by execu- 
marriage terminates minority........-.-. 3955 CLO MRE RTA vara orn toe geceucuana eters) stensialnters eaate 7021 
k SUANGIANSMID vee) Aleta cree vA Ou interest, legal—See Interest........ 3320-3332 
COMET LOM elgel creo ehelrerehe ispebelsselele r= sie 2973 paid into court, to clerk, 
of null or dissolved..........++. 6413 6770-6772, 7214, 7224 


mines, employment in forbidden, 
Con. art. 16, sec. 3; 3668 
- mother of illegitimate, inherits from.. 6414 
minority as affecting limitations, 
* 


6463, 6480, 6487: 


of deceased, need not be appraised...... 7636 
inVvestedia Wile fash s-.otlekeramcrcnsiens 7731 
public, embezzlement, etc., a crime.8235-8238 
to: Araw: LACT ES 7. ois sists) cantsiie lbs 4500 
deposit of, in lieu of undertaking....7224-7545 
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MONEY—concluded. Sec. 
specific kinds of, in judgments—See 
AUCEITT CMAPS edie amacetactePe's. csp ss alerellels ferosce texemnvele 6864 
Hawt Ul PITTCORESUMOMN< . cyayete.svejereleve oie e'elee 3320, 3321 
tax on—See Taxation... .......... 5866, 5906 
fines, etc., of district court paid to state 
UROASUUCE Ps oe c.cisth'- aupiere a siatetnrsl leds rete: 9057-9269 
fines, etc., under ordinance paid to city 
ENOASUTOT. fon oeidacels. « skersietoi iovencnone ic racautverspere €34 
fines, etc., of justice paid to .county 
PEOASUTER ren laalts te ctetn clsie rater cod ybtelaceusiey a atedenate 9454 
offer in writing, when equivalent to 
COE OR To ROR LAB Obici ocr. noe 7215 
objections to tender of, specified........ 7217 
investment by land board.............. 5607 
ClEy, COUNCH! MAY, DOLLOW cists «ene sects eet 570x6 
obtaining under false pretenses...570x50, 8344 
investment on partition............ 7296, 7297 
DY PLUAECIANI pn. cieohiante.: 7833, 7840 
MONGOLIANS 
exempt from military duty.............. 1424 
MONOPOLY 
of trade or commerce unlawful....4475-4477 
of state land, preventing................ 5600 
MONTH 
means calendar month, unless.......... 5848 
MONUMENT 
detacing;, tin “cemeteries... 2. fojsiecis ees) os 8126 
injuries to, erected by U. S. survey.... 8399 
malicious injury to... 05 oes sce 8392, 8395, 8406 
MORALS 
CLIINESARAINSE ¢.1cc)awew ciorers tc Wiesaie stensere 8128-8139 
public, conspiracy to commit acts in- 
RRP OU SECO ei Feros) es: «lateral otatclevere siscstclerenare 8018 


MORGAN COUNTY 


legislative members........ Con. art. 9, sec. 4 
OUND ATI OS oaks Mots icselstey oust sRoratcnatt cies. vio. etemeetsTore 1307 
Morgan, county seat. 
MORPHINE 
sale prohibited and exception........... 4421 
MORTGAGE 
not a conveyance whatever its term... 7253 
BECOTG MOI 6 Chee a) isrslers to tieve olernorereteve ates 4875, 4900 
assignment not notice to mort- 
SASOT GS aw aewvels tsiew tse stents emake 4903 
GischareeroOfA LOLI 1. s.oele cel setosicn oe 4905, 4906 
POCONGU tycdg sheleuctous Fiese envuerstarake uisnae iota 4906 
failures damMagesss uses eee 4907 
for land mortgage bank............ 1039-1056 
not a revocation of will..... niece eheds 6335, 6336 
void for usurious interest.......... 3324, 3329 
corporations may mortgage property.... 869 
chattel—See Chattel Mortgages....... 470-487 
LOLI MED LOVAG OG YALA Waals esas pe sce cities Sane ee 4883 
covenants implied is. ..ses2ne css 4883 
of homestead, wife must join....,....... 2906 
SQL OM maye sale) ht ie Sievers ate love ois sUnjsts tee 2907 
PEAUCUICTI CS DCTIALEY ge Wielsels-atels ieleiers 6 elaslater 8343 
by; husband, »penalty <4... see 8346 
exempt from taxation...... Con. art. 13, sec. 3 
validation of those already recorded.... 4911 
injunction to prevent diminution of se- 
MOURTELE Vinee meet ss clave oe erste a na secpens ea tens ate sh TeNe 6688 
probate practice: 
claim secured by, description......... 7649 
need not be presented........ 7655 


in second judicial district..Con. art. 8, sec. 16 


payment by executor, etc...7668, 7705, 7706 

given to secure payment of sale on 
Credits 3s) jacin cece ahauescles<cs 7696 
mortgage or lease of estate.......7708, 7709 
by -guardiany.) < jcncsieew Sol 838 
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MORTGAGE—concluded. Sec. 
foreclosure: 
action, place of trial........ Titeeie es orete ROOD 
DULL ONG tsar settee teste ae Brose Nacs 7230 
limitation; ‘six (years... 2350s. 6467 
to redeem, limitation..... 6476, 6477 
| chattel mortgage .......... ces 4a 
| judgment, docketing . . .........--04- 7230 
execution for deficiency issued only 
after! saleg.c.) wea Poisons icone oDo 7231 
holder of unrecorded conveyance not 
made a party...... so ehavege rele Rieexctorene 7232 
disposition of surplus............... +. 1233 
sale when debt due in instalments.... 7234 
TEdeMDPLION see. ve sian Pues) 
court may direct order of sale of 
DAECOIS PS en scsislelovoie is ss loleietalnie sieteeyaietsieveta 7235 
court may apportion water stock to 
NANG Stor acters ous terototetarcreioboksletencis’ plereteie taiseete 7235 
land and water stock may be redeemed 7235 
attorney’s fee, amount allowed....... o Walual 
fixeduby. (Court masea ae oecee 7112 
in action to compel cancella- 
ALOT Weep asieiaienatceeto ccane aes te state 4907 
injunction to restrain waste, etc....... 7254 
when receiver appointed............. . 6764 
against property of decedent.......... 7655 
MOTHER 
aGiministratiom Dy (seis. cia cj tele sielsysishe 7596 
succession of—See Succession........ 6404-6430 


death or injury of child, may sue for.. 6504 
guardianship of—See Probate Practice, 
sub-head “guardian and ward’’...7798-7881 


guardian appointed by ..... GS alsibeste yar erele 7799 
heir) of ‘tllesitimate” childnry..). 1. sims «eter 6414 
seduction of child, may sue for....... -- 6503 
custody of children on desertion of 

DENG Nc) tule ee eee ORIG Gers Ocimo AiOnicicns «..2992. 3004 
See Husband and Wife.............. 2966-3014 


dependent, public support: 
county commissioners provide funds.. 3960 


allowance maximum... ...... sWesapereie tere 3961 
YANO SECHA TS SAGA OS Poss boo Ful 3962 
conditions... Waseem, ener 3962 
who ventitled 4.4, trskie nes vires 3965 
when and how set aside..... - 3967 
Ewa axert hi men, (nih als Siopetsssiatshsttete vers 0968 
When, tO: (C@ase@r ccnisiecine see se 8963 
record Kent). som. osccee eee cet eoION 

fund provided by county commission- 
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distribution when insufficient 3964 
MOTIONS AND ORDERS 
motions: 
ETNA ikke wish tilereGr ale eels: Bierlesavetetere + ROLT 
MaAAewwNETe). 15 jays larsincetenersel a eee oes ole Sores are OS 
Powers “at “Chambers, che. se cee cet 1679, 1817 
notice of, time, service...... 7019, 7024-70382 
timeextended®. 5 o/.ae ote svracenn aces tae -. 8023 
when to stand continued...... Sactoucme vr) 
probate, heard where......... Sgoiaanen edo 
transfer to another judge...... eioieveds) veranda) 
in ‘special proceeding... .o. nes a ou 7375 
orders: 
Gefined % ce Kole weirs bi shee karen y eel en Olea 
power of court to make...) Ja..2...5 ee LOeW 
of supreme court over........ 6995 


made, where swietneeer cure Sins Birk ADRS 
to show cause, when to stand con- 
tinued inks Aoi atiashe Meee wie: svesevare COLO) 
powers at chambers .. ...........1679, 1805 
for payment of money enforced by 
CXeCutlON We Felipe mei ane eee 7021 | 


eo ee) ee Yon 


Dae 


MOTIONS AND ORDERS—concluded. 


Sec. 
orders—concluded. 
made out of court without notice, va- 
cated) without, notice.....i6i 60.2.6 os 7022 


refused, contempt to apply to another 


CORR Carceenn, Moa g eyerapaLacaveca ties bao caile'e cies eee ha 180) 
WUOVATC; DOWErSie is cineca ssucae a slashes 7558 
AAG Mba AGYEKS Key Alin Rea pepe cee ee Ae 7557 
validity, 
r 7559, 7560, 7752, 7766, 7867, 7870 
CLOTS VALE yey serctc, cect amere se 7564 
final, “appeal froma se sselecn ces 1643 
in special proceeding. a <-mes ease ase t 7375 
on ex parte application from another 
GISUPICE cs ta iMotecciatracenisre Mees ck a ene cues 1677 
relief from in case of mistake, etc. ... 6619 
what deemed excepted to.............. 6966 
reviewed on appeal......... OHA Baka 6990 
Goria oe We rece are 9207 


enforced in term time or in vacation. 1678 
MOTOR VEHICLES AND CHAUFFEURS 


aecidents = ditty: in, Case: of) 5 sen sche 3979 
AGHIOS © LOM VLOlatLOIS: acters Omics eaheethes 3989 
APPA liPpe rea cte eure pita. ore ees cole wee ee 3989 
Civily not AbTId&eGy . 2.0. 625 oa0 3990 
CMATNILOUT, FASTING) neces cet eats : 3971 
license, application and fee.... 3980 
IUVUST: Wear AGB tia sce cc eer 3f81 
directory of vehicles and chauffeurs.... 3986 
enforce, duty of road commissioners, 
RSAC MIU eM cos cotetalori se ave) crete vena ue lavere Vesniave eae d ctrl 3984 
THO A CAN TDY Le lim cget an by osS\cNA ac eie a heuwicus Setnaseuete ona 3973 
PROTA LIONS sc par orvevolareroteyotens tiers ore 38973 
for number in lieu of lost plate. 3974 
LOL LAR SLOT Poet ox rene ss eleoneiale ore 3974 
ehauiteur, Jicense. iu aieake eens. 3980 
go to motor vehicle registration 
SEE OREN E te Cer Air ere gente eeigta 3987 
fund, motor vehicle registration........ 2987 
ASM AVS, 6 LISWES: ON! Liisieic.cs cleats sirielelare 3985 
licenses, issued by secretary state...... 3970 
issuance, when, conditions...... 3974 
chauffeur, application and fee.. 3980 
WCONSSrDAC ECs Ma! cojst ee lere.e abercraviiey a 3981 
by non-resident, excused when.. 3983 
WIRE _TEVOKEO 5. sie wiviete 3.5.0 citys aievels 3288 
MAOLOLCY, CLE, ACUTMEE a (eo jelocp a shaloie enya sree otis 8971 
MOCO uVeHICle, <AGCHREG 1. oss pyle ese Guslerosele 8971 
motorcycle and venicles, brakes........ 3976 
Sienals’ andw AIS WtS ist cieccsteide ces 3976 


not pass standing passenger car 3977 


TEASONADIC SPEC. co. Lieeeie sates os 3977 
HUGE FCONLLOL,» WOES ..% esis clases 3977 
give timely warning............ 3978 
duty in case of accidents...... 3979 
WATOMINIAY <ODCVATCE an we place des ae 3982 
owned by non-residents, duty... 3983 
TISHhts ON: MISD WAYS ere wis sacle sh. 0.0 3985 
number plates, form and contents...... 8974 
LOST, NO We DCDIACCA ete eiewis e's cin siete oie 8974 
Vatict ety Olmeaemritict niet titeresta ctor. 3974 
manufacturers and dealers dupli- 
(CAL REISIEE Sa Mogy RanoiD Cor EAR GAD 3974 
report to secretary state........ 3974 
WOwe GISDIAYV.C cet et ecw whats siete 3975 
only those furnished by secre- 
tary state to be used.......... 3975 
ordinances for regulation.............+.. 3984 
limitations and notices.......... 3984 
penalty for violationS..........+.++++s+- 3988 
registration annual . . ......-+eseeeeees 3970 
application: fOr) 26.0 eee ses 3s ie 3972 
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MOTOR VEHICLES AND CHAUF- Sec. 
FEURS—concluded. 
road, rules of, give timely warning...... _ 8978 
commissioners, supervisors, etc., ° 
LOWSDLOTCOMRS Fearne eelateie. come ele 3°84 
secretary state, registrations with...... 3970 
ISSUES I CeNSSS ay Wire exc elects 3970, 3964 
prepare forms of applications.... 3972 
manufacturers and dealers, num- 
ber plates reporter Jaca: serene 3974 
issue chauffeur license badge... 3981 
issue and distribute directories.. 3986 
revoke licenses, when.......... . 8988 
speed, reasonable and safe.............. 3977 
state treasurer custodian fund.......... 3987 
MOUNTAIN LION 
DOUN EY PLONE NS esc isak sists ary: ais. dooney 435 
MOUNTAIN SHEEP 
Mmnla wil tor bill, penalty... cartesian 2634 
to pursue  wAthydogs i. 5.5). arnie-crave 2635 
MOURNING DOVE 
Una weal TOMEI EXCOP oes: wiete cc emote helene 2637 
TOOLLER OMI SAle vc sn cae sansa 2637 
MULE—See Animals. 
MUNICIPAL CORPORATIONS 
SEE CLUES FTO WMS oc oucheis ie essere aie ots aie ate 520-819 
MUNICIPAL COURT 
CHEAESA! Vals. 5 io ieizisealayevartia, <i avers sole sacers iolescuasstovodste 1750 
jurisdiction: 
civil ‘same as justice’s court. .: 2.2.7.5 1758 
extends throughout county... 1758 
CLiMINA yvse ey Perereteters, iste ees cerace aiatereenete team 1759 
judge: 
qualifications, election, term.......... 1750 
musti nov practice Maw rrsc seule cess 1750 
SATAY VO sp rstul seers etalle Sie: sits torekeceleneaad ohahelce east eae 1750 
fees paid into treasury is './ik. ese onsen 1764 
ATITGS GUISE Var le phate: shel enare cs enevatiunprc ote tetetons ule drys 


ex officio city and precinct justice.. 1773 


successor to justices of the peace.... 1778 
Vacancies, How: STO As Ghiss t's-ste ye siaecoonelens 1776 
aqisqualified to Act, wwienii.« nc syerererts 1785 
cannot act as attorney, except........ 1786 
cannot have law partner.......... 1750, 1787 
change of judge: 
STOUNGS: LOL veins ce. vis bie.e sus ached eieleearen renee 1752 
DINE KOMO CHAI S Ne istsi ace tata nlecaredeue shane reve 1753 
PLOCCSGIN AGS ON Fs Wie asain okra sitorenere 1754 
judge pro tem., qualifications of..... 1754 
LOGS NOL os A fees (c shocdhs ns s¥ate elie sacteteee 1755 
clerk of: 
appointment, duties, salary............ 1766 
Oathiwband nao: vc ake ee ee eee 1777 
custodian of papers and records.... 1768 
Pecelve TES Sees aly hdic.stne scales ys wise ieee eee 1768 
Seal "Geseribedag ie ieee n ete lcleserstimune wee 1751 
affixed to all process.......... 1751 
in custody of clerk... 2... 005.. 1766 
procedure: 
civil, same as justice’s court.......... 1763 
special proceedings same as justice’s 
COLI Fab tol Coots fate ta ate ais la hel pin co¥eGt ao 9's, gra alaetnia 1762 
criminal procedure same as justice’s 
(SODA kd Oreo wea Ree o.oo 1760, 1763 
preliminary examinations, under 87387- 
SOO mtr WN Sree nN Suki gfacsie!o, oust ocoParec el exaeeEe 1775 
SUMAMIONS;, HOLMMUOL is aveie 6.410) sabeie eleleaiene 1769 
service by publication......... 1779 
notice of trial to be given............. 1770 
docket to be kept by clerk........... 1765 
appeals as from justice’s courts..... 1756 


new trials same as justice’s courts.. 1757 
jury trials same as justice’s courts... 1761 
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MUNICIPAL COURT—concluded. Sec. | NAME—concluded. Sec. 
procedure—concluded. assumed, conducting business under— 
process, to whom to TUN. ... 2 soc sere gees | concluded. 
BNKei tel NeW AEN Mian DoKcibon ede 1751 | evidence, affidavit is presumptive..... 4007 
see also general provisions........ 1795-1825 | LEGA sy belstorepenero ete Varen he oneens tans sreveret-k-¥e 4007 
LOIS EAS ANINARS BS no aon concn oop oude neon 1764 | farm, registration of......... Sto Oe «+. 4009 
weiwes der hbKok=gaelsyeWRils mpobob adc oucins 1772 farm name recorded, state auditor.... 4010 
ELIMINAlgCASCS ewes strasmater sete alee? | COLEIICALeHISSIRS Cir aa epevaieotabetenene Ret menereretone 4010 
Paid Into CreaASuVy=cecile 1764, 1771 fee paid! State™ EreasSune reer teus aeons . 4011 
Ww PB NECKES) a95 Go donaconnorns IE name transferred by conveyance of s 
of jurors and witnesses, how heeN 50 me MAG Bd DEN CC CON OU cont oO OC 4012 
aL Ga tas Se alee cisco Mek. eters aka eral) Cancellation by: OwmMenw.. sen eeliel etl 4013 
MURDER TMISUSE, DEMALUY) vai us tsirictel ole te ane teeevet wi Kalere 4014 
Gers Cee Poet a gTERD elo errteg ch oa arin Ones RCO aCnenO tee eer 8023 NARCOTICS. ; 
desreess pUNISMIMeN tw ps mame wees: 8025, 8023 prohibiting sale) to MINOVS ice sei 8442 
death must oceur within a year and a children forbidden to have..........++.. 8443 
GIR St Sepals SOidig SORE uOG aoc cr choca oe 8029 administering with evil intent.......... . 8050 
homicide, excusable and justifiable..... 8031 limitations on possession and sales.... 4432 
attempt to kill by poison..... ES rT 2 8045 | pLreser loli yeep see eee 4432 
assault with intent to murder.......... 8040 | Record (ofvisaless Kept te se iteirreieketerons 4432 
UAV OMOMT Ole WON ULLE Carers: «sia ere! siausyerslaretens = 8645-8651 Sale. CO MMO r wer altivicr.ci.r-reterene sets cearemmtays 8442 
whens burden of proof shifts. <<. 3. ncn» 8986 | NATIONAL BANKS 
no limitation of prosecution for........ 8665 See Banking Department............ 1013-1015 
principal in duel guilty, when.......... 8056 NATIONAL BUREAU ANIMAL INDUSTRY 
(Ozh Dehald URS Aes Cerone Crib hot. oc TORS ouae 9245 LULES PR ACCEMUSHE MS tetra suclosstskonsl tows Once karehetehoneneae bene 222 
MUSEUM Tights OfiAinSp CCLOLS emt chee ersese renee ee on 8 
injury to articles in, penalty....°......- 8407 to-be; notified of epidemice cn ssc26 ee eee 193 
MUSKRATS NATIONAL FORESTS 
bounties for destruction of............ 460-463 state roads: inition). anced 20 at eee 2892 
MUTILATION funds apportioned to counties..:........ 2832 
Om@mublic records by Officer... nse enone 7976 -| counties may make agreements as to... 2893 
DS ROLDELS Har. Misatevthelenn aio merece ane 7977 NATIONAL FRATERNAL CONGRESS 
TRY Nath, Qe) aigseied Seon aero ae 80374 8038) 8047)  ptalble) of mates adoptodss: saa saraeE eee 3282 
MUTUAL INSURANCE COMPANIES NATIONAL GUARD 
See Insurance Companies........... 1162-1184 See Militia . . --s.sees eee eeee esses 3826-3874 
MUTUAL WILL NATURAL GAS 
when valid and how revoked..... Cryer 6318 preventing escape from unused well, 
NAME | 4020, 4025 
of corporation may be changed.......... 886 WELL, CO; DE MCASCOis nyeremicehs iss catetaree Son's 4025 
not to be taken by another.... 860 abandoned well shall be plugged....4021, 4026 
of city or town, when given............ 520 violations and penalties....... 4022, 4023, 4027 
change, of person, city, town, etc....... 4000 right of way tor pipewlineszae peer 4024, 7330 
DELition, fOr. MCAUSE Sssmn we eee 4000 | right of adjacent land owner, etc...... 4023 
jae oaVOLMONHoycrorieishuy 5 cae opoacauoncd 4000 | state lands, classification, disposal...... 5582 
other TOGQMISILESH se esteie oe eee 4000 | NATURALIZATION 
GistriEtmecOunt eOucdem yeaa 4001 laws concerning, pages 129-136, this vol- 
notice published, hearing........ 4001 ume. 
SILC CUP OL fice oat apiece teeta 4002 index, page 137, this volume. 
defendant to declare on arraignment.. 8873 NATURE 
fictitious, in indletment, (EAB OR Genter ted Seeks clos 8833 crime against, Spemall' tyne lene eierstcles ceieietneree 8121 
true, when inserted IN AINGLCtRAENi tee 8873 WhAtrCOnstitutess arse eee 8122 
adopLedsichild. to, takes what.) camecds sa oh ited Ae eS Soe 8047 | 
Be ce fortes by nition 2 | Nece esa giEs 
fictitious, in pleading, amendment...... 6621 reruns Fo SDROWIGS, CE Ot COR a ae a 
‘refusing to give to assessor........ 8241, 8248 cates Cee Combtegts LOR Sea S906 
witnesses’ names on indictment........ 8822 euondian as SUES lO Wala 7836 
Priore ion sae ee ae, 8789 Sale. Of to in fantirwe erent acuvce cies isla lat 
unauthorized use, penalty . ........ 8177, 8178 NEGLECT 
restrained damages .......... 8179 injuries or death’ by, action—See Negli- 
in PLOSMCELUIS Mes en darn hie ee en 8367 SON CC we, vo. sap keto aetehtata NM ekenet sen yeiteebere 6504, 6505 
eOaleecalenot- under false. sss cc. c ads ce: 8354 efiminal, defined — cra iadnc cine aero eee 7893 
HO CTLeL Tatar he aes sonata fate ke 8355. | of children, penalty—See Children...... 8116 
casks, bottles, etc., to bear owners’..... 8451 omission not punishable if performed 
penalty for using Ne ei 8452, 8453 "DY “ANOCNEIN. FAs rare erated cera ice eee 8526 
closed packages fruit to bear packers’... 8458 of Wite* and cehildadrenas. reer eee 8112-8115 
assumed, conducting business under: sheriff not held liable for, when...... aly, 
assumed name, use of unlawful....... 4005  NEGLECTED CHILDREN 
business name, how adopted.......... 4005 See Dependent Neglected Children. .1834-1847 
ECXGEDLLONGE ER Mra tarate cerns 4005 NEGLIGENCE 
corporation, not applicable to........ 4008 death i 
county clerk, affidavit filed with..4005, 4006 | ene ae eqrverpers meet oe 
Keep index. . ee 


limitation of action, two years.. 6469 
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NEGLIGENCE—concluded, Sec. 
death by, recovery not to be limited, 


Conwrarts, 10k seer 6 
action for, allegation of special damage, 


3 TNOUGs membre tetas ctate emt vata areys lore ye 6566 
amount of damage for the jury, 

NOTE oes Con. art. 8, sec. 9; 6505 

: when a question of law, note.......... 7208 

a Whoware= fellow «Servants. ace. o.c.see ode 3683 

not. fellow servants ..c twsases 3682 
definitions of ‘neglect,’ “negligence,” 

‘ Cuca benal “COG nae cakes ane nee vis <n 1808 

: CIPMITIAL MO CTAICY. ewes & Asides csc clee cl ea 7908 

in putting up prescriptions, penalty.... 8199 

IMM CIME WrOOdS, PENalLY o. 2. ces «oc! 8389, 8469 


allowing mischievous animals at large.. 8207 
claim against city or town for, present- 
PPLEGTNVEMO ET" tauae, thurs cre Reebenkcue ts te ete eek 815, 817 
misuse of steam boilers, penalties. .8442-8445 
of railroad employes, when criminal, 


8201-8204 
railroad failing to maintain crossings, 
MANO ULL iyaeh iron ee tere ca eetonel Ie cee 1237 
jiable—for stock killeds. ...5.0.4. 1238 
. failure to ring bell, ete.......... 123) 
NEGOTIABLE INSTRUMENTS 
; generally: 
transferred in good faith before ma- 
UTA Et WOTLO CEE. OG oe wciyans a afaik, diorte 4086, 6496 
: made or drawn by telegraph or tele- 
; HONG eekics pies chistes ee wre eae is 6119 
WAUGLLCS ehO rm OWa SUCOsscxile rs os srmptiee aes 6511 
7 service upon one or more............. 6558 
judgment... .......6854-6856, 6874 
SX CEUMELOI wrareate aie. s hisiars’e ale Gaye ate 6914 
= parties, contribution as between...... 6950 
substitution of surety to rights of judg- 
FIOM MELEGILOT a 5 oles au Pea hiche icine eiskele 7226 
d garnishee not liable upon, when...... §743 
: days of grace not allowed............ 4120 
receipt,-etc;, On payment......... s9.000 a 
actions, several on same instrument, 
x COSCSH Ge aslinsie sore ate siete cs suel a gts 7037 
: SEKSO SIGN Oe. ee OA Oe OO NG 7218 
filed as complaint in justice’s court.. 7450 
; execution not denied under oath, when 
deemed admitted .....(J. C. 7489), 6584 
: . part payment, etc., extends statute of 
; LTO PACLOTI SUM sinters nists P's els Binoace oe 6489 
acceptance: 
Z _ date of, omitted, holder may insert, 
a WAETEMn geet ikatavstdioleis Guster oiatevs, e:ausye tele les 4042 
: of bill by drawee, defined............ 4171 
: TRACE manos fa So, ie cutters 4171 
; Apyalgtle Wenaigeatan a leey o) | CSS ee an ae Ty 4172 
PIC DUN or et Petcare tes athe o isrras'ese oto 4173 
unconditional promise to accept, ef- 
TOG hia 3. eo Sols On ON 0.4 cron ee OPE 4174 
twenty-four hours given for.......... 4175 
: DUPINS TTR CUCL, roms alate sherere leslie siicl blo ceile: s/ 91,676 4176 
after refusal, etc., dated how........ 4177 
perc! B95 Gg Badan dose. Saar OC OOS OD 4178 
defined A BOP ORADD CErOane CAR OCD 4179 
Genii h seam Bonu adeno Cou Oe Sooron 4179 
OTIC OL naeveorcct he etre verocreiereisi« 4180 
holder may refuse............ 4181 
taken, liability of drawer, etc. 4181 
% presentment for, see ‘‘presentment for 
; acceptance.”’ 
: refused, bill dishonored............-- 4188 
within certain time, dishon- 
(epeta(Ole 4 Mo. opOb OG OD BODO UIadOn 4189 
of bills, in set, how made...........- 4220 
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NEGOTIABLE INSTRUMENTS— Sec. 
continued. 
acceptance—concluded. 
for honor, who may make, when...... 4200 
WILECIY Sle Wedge nar session sustains 4201 
LOFPAWHOMUANAGEY eo ahenhac a erone ae 4202 
bill accepted, maturity........ 4205 
dishonored bill accepted, pro- 
CEBLEA oA cies toma orcksepareiarae 4206 
presentment for payment..... 4207 
delay in making excused, when, | 
7 4166, 4198 
acceptor: 
ALLL Ve eies ere ah ionere teat as scksohe MBimay da wen cere 4096 
admits existence of drawer, payee, etc. 4096 
insolvent, holder protests bill........ 4197 
of bills in set, when liable to holder... 4221 
for honor, to whom liable........ 4208, 4204 
DresenmtmemterGr cw. ween seers ete eeeee 4207 
‘dishonor, protest! . 0. ...ds0- 4209 
accommodation party, liable to holder 
OLANSTLUMEME es Mees ckernsyere 4058 
signer liable to holder........ 4058 
agent: 
Jae A Mikes abn HO KMOON CONES SOR EAMoU KONO IS © 4048 
Mot, Hable; "except ccs oo airs «tid cmon eyes 40439 
VAD TAG OT im severe val's sical serol sayfa canal ol SNoieuct ate 4103 
may give notice of dishonor.......... 4127 


instrument dishonored in hands of, no- 


WEE) Aka Gaus e emnine boo Reboot noua, s+» 4130 


alteration: 
material, unauthorized, avoided, ex- 


GePU. Ms. mths So. ctaruele ocean Mek 4160 
Gefinedi As 5) woes ears tee 4161 
attorney’s fee: 
does not affect negotiability...... 4030, 4031 
bank: 
presentment for payment at, time for. 4110 
eashier, instrument indorsed to........ 4071 
Paya ples wtp CilOek ap a:0 eins Sai aes coke eto 4122 
not liable on check, unless... 5.2% ...0. 4228 
see sub-head ‘‘check’’ below. 
bearer: 
DAV ADISTMEO We WINCTIO. amecsoicnrte eo onetsel minuets 4038 
indorsed, Specially =. wn. a. cue 4069 
bill of exchange: 
requirements of negotiable............ 4030 
presentment, when made............ 4106 
AETTMOG TS ye cae eu dierakate sanereete:y. aries ar Me toneapietenete 4165 
inland Spill cdehined «Ac csnc sameeren 4168 
Ce Gil Ce AP Ma cop ce MERU aie, A Ais 4166 
ferelen: Willer ce fined Acura. iets ers 4168 
dishonored, not protested..... 4191 
AAATESSEA: CONW NOU spots vaie elses a estoneerelera 4167 
sent by teleerapl .ccciitee- ciescttene sees 6119 
or promissory note, optional.......... 4169 


acceptance of, see sub-heads ‘‘accept- 
ance” and ‘‘presentment for accept- 


ance.”’ 
protest, see sub-head “protest’’ here- 
UBL ree woh « Nicaags cietre ate are es 4191-4209 
dishonored, protested, see ‘‘dishonor.’’ 
accepted for honor, maturity of...... 4205 
dishonored, accepted for honor, pro- 
COST OCIAMy zs Wirehateeresa gel Mert Osan 4a scstnvais StaeteN 4206 
fictitious, making or using............ 8276 
accepted for honor, presented for pay- 
1aOK2S ON Ratt y BOC Rie DEIR COM oI. o-oo ctor iGo 4207 
ROTTS Care cwget ohiniois ave chsenate says) he tarateesepaccne yeas 8275 
PSM tyes Med sta eatscess orscohetorme toons 8273 


in a set, when constitute one Dbill.... 4217 
negotiated in parts, who own- 
OL ha eke sus Shorteretttiehs 4218 


WW 


are. fad at =i peer ee didn ra p 
oe Pe LeNT AOE en ede Yi paehy ae) 
1804 --' GENERA 
NEGOTIABLE INSTRUMENTS— Sec. 
continued. 
bill of exchange—concluded. 
in a set, negotiated in parts, holder 
\nich Ree Oe AOS ar ae jy ron 4219 
acceptance, how made....... 4220 
acceptor, when liable to holder 4221 
GiISeharged) WOW a) aves here helene 4222 
blank: 
holder has authority to fill......2..... 4043 
instruments signed and. delivered in 
blank, holder may fill in............ 4043 
indorsement may be in blank......... 4062 
CELE Mentbtesie.e 5 oleleiericion an aeons 4063 
converted to special ......... 4064 
broker: 
ihigyop lola Ul tee He aoe Shoo aOiouct eho ao 4103 
burden of proof: 
when defective title shown............ 4093 
cancellation: 3 
DYMIDISEAOH CLC Clits ehshafein seaeierdszaye 4159 
capacity: 
want of no bar to indorsement........ 4051 
check: 
CLOLIMEG Chae ro sth Shek sek ona e) ox er aucscuetenecitce ee RID 4224 
provisions asto bill ofexchangeapply to 4224 
presented within reasonable time..... 4225 
sent by telegraph or telephone....... 6119 
certified, equivalent to acceptance..... 4226 
discharges indorsers ......... 4227 
Goes NOt assign LUNGS 6. zs-y-oisisexetoreme 4228 
bankinot Hablevon,) except.) su. eee 4228 
LOM SOCOM. eRe see aaes, seelagsnees Nef 8275 
WOMENS | Gace cosbennas 8273 
fictitious, making or using.... 8276 
collateral securities: 
negotiability unaffected by provision 
PORES AS MOL My aise tee. exces BEDE Crete Oo tae 4034 
confession of judgment: 
negotiability unaffected by provision 
HOW. sie tee totane ots 's nc ee oraaoreye ays eeu oye 4034 
consideration: 
RESUME RL AR ais oles ot Breletola a ory auakerretety mene 40538 
(OKSSGR AVG ach PAAR EERE Re er a nea CG 4054 
holder is holder for value, when...... 4055 
lienholder is holder for value, when.. 4056 
failure or absence is matter of defense 4057 
construction: 
SRLS GO Li SP ft rotor ta eu Mio Cau etel ete nel eta Pers 4046 
corporations: 
officer, instrument indorsed to........ 4071 
indorsement by, passes property there- 
HTD nsr atta stay oes tyy seh at fear Saray ces Pl eos ake RRS 4051 
costs: 
do not affect negotiability............ 4031 
date: : 
omitted, negotiability unaffected...... 4035 
prima facie evidence of true date of 
CMANVG OUCH ais (screw nectar ae A040) 
ante or post, validity unaffected...... 4041 
of issue omitted, holder may insert, 
WHOM Msi Vevainis vic isvelaiel « cnl siete secduns the ae 4042 
from which interest payable omitted, 
COMSURUCTIONS teal wobi ecracieve iets o> ubieeices 4046 
omitted, date of issuance considered 
BUC. Papen nin tretateieter apners Neyer arn eehecienaters 4046 
presumption as to after negotiation.. 4074 
defect: 
status of transferee notified of...... 4088 
notice of, what constitutes............ 4089 
definitions: . 
Lao} (6 eyes Emenee Ise) Shia. oo obo kue ate - 4086 
42\0 Cb dR ontBine Hern dowel oe Ot oe we d0Oie 
ch { 
ij even yee ee 


y 1 irks, any ol ae ii ee Y 
: v4 Sr aes ; 
NEGOTIABLE INSTRUMENTS— —_ Sec. 
continued. : : a? ~ 
definitions—concluded. 
material alteration . . . .......+...0:. . 4161 
Dill of) (ExChamee mace eraete nr aerdeerteciete .. 4165 
acceptance of Dbill............ eee Sh wey ALT ry 
Considerations: anc seis aerate wie ore, £004 
PLOMUSSOLY] MOLTEN eye yckeise cle) kel stslotaes sol 4223 
Ghe che i eae eet eet ee eee .. 4224 
ERalcjonepiea no Bebo oe cobbooeton. fab wae 4280: 
ACTION! We Maaletiecenesrerdeentne anette ce ai ae os. 4200 
lofval erek & enenindceorinccde Uap ould > Ds00,0 + 4230 
bearer sParenans Rrophialeea shoateyatemenete 4230 
| UL bP Sea a rere tee eet tke opecetenctane 4230 
Gelivery. Dy ssa eons ete ore na er oe 4230 
holder’: he DS eters aoe eet mea eet 4230 
bhukoKovgcleyagKenqdeir, in a Soop ooo kota Wn - 4230 
instrument ie be coker eee seiskely AaB 0) 
ASSUE TE Och Setelersewleteeuerete es eeses aieleee eaten rae .. 4230 
DETSOTM a steopannis olerioeee sures eshte steer teeta «-- 4230) 
bide aitn — eAeey eorie peat 4 ODE ADOC 4230 
WHItteniy Anise cede Seon ie ere rete . 4230 
primarily liable, who is...... Nis Sha esovatete 4231 
| secondarily liable, who is...... Manaee Bo CVE 
reasonablesithne! ys «as eerie 2 wee 4202 
| delivery: 
persons negotiating by warranty of.. 4099 
indorser of instrument negotiable by, ~ 
PAD UI bys esc ravessr crane ceteiere eee iene oh eres 4101 
instrument incomplete until.......... . 4045 
demand: OY ae 
payable on, holder not holder in course, 
WAN obs) Suaoae Fa eleva ahobetets els aint ome - 4087 
| payable “on, “WHEN 3 h.s 2. cess /< evsbarsuscece siele 4036 
discharge: y 
of instrument stops negotiability...... 4076 
of bills in set, how done......... seeee 4222 
of negotiable instrument, how made.. 4155 
of person secondarily liable, how 
‘ INAS Sey reste tee 4156 
when not made........ 4156 


< 


in case of, referee in case of need..... 4170 


dishonor: " 
of instrument by non-payment, when 4118 
recourse to party secondarily liable.. 4119 
of bill protested, see sub-head ‘“‘protest.’’ 
of bill accepted for honor, protested... 4209 
notice of, see ‘‘notice of dishonor’’ be- 


low. 
in hands of agent, notice how given.. 
by non-acceptance . Wks. tence Sleek VLLSS! 


4189 
4190 


when unaccepted within certain time.. 
by non-acceptance, recourse accrues.. 


drawee: 
must be indicated with certainty...... 
acceptance of bill by, see sub-head 


4030 


“acceptance.’’ 
drawer: 
liahilttyoot eee pee Moe .. 4095 
may limit own liability, how....... «4095, te 
presentment for payment not neces- 
Sary to ichareesswaentn sence cee 4114 
notice of dishonor not required to.... 4150 
must._isign: instrument... e+ ee ee eS Oe 
due course: , ' 
holder in, may sue on instrument.... 4085 
defined's.-47. ee ae --.. 4086 
payment made in........ Sai atea opete acheter 


exchange, bill of: } 
see sub-head “‘bills of exchange’’ above. ’ 
provision of exchange does not affect 
negotiability . . i 


dL ype 


at” a ee (Bs 


4130; = 
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bey ‘NEGOTIABLE INSTRUMENTS— Sec. 
; continued. 
- forgery: 
of signature, inoperative.............. 4052 
grace: 
davis ofonotralllOwiediyttecieeicc.c cto « cox es 4120 
a holder: 
4 deemed for value, when............... 4055 
q to extent of lien, when...... 4056 
Pe may strike out unnecessary indorse- 
TINGL Ghee ee eas 6 oie, Nabhan sine 4077 
¥ effect of Striking out. a.tos- 4077 
‘y may sue on instrument... 0.60... 8+ es 4085 
a MO tdi. AUS" COULSON WheNe se... chess: hs 4087 
i: deemed prima facie holder in due 
‘ LURES Bik yt oe Res ee ee 4083 
By must give notice of dishonor......... 4126 
* notice of dishonor given by, or for, ef- 
i LICKER Be Joma MEGS a Sees ae tne ean oo aCe ee 4128 
= may renunciate right against any 
h VERB Ye tot eeeaa alanoy hs anatase fovcse biave's feat < F ohe ve 4158 
\ may protest bill when acceptor in- 
, SOK, Cialis S Seals ooo none ho ane aoe aro 4197 
a honor: 
acceptance for, see “acceptance for 
honor’ above. 
payment for, see sub-head ‘“‘Spayment: 
for honor’ below. 
_ in due course: 
a who is. sgt en ne cece teen see meet eee 4086 
oi status of, notified of defect...... Sewretec 4088 
a HMOs treca tron, .ACLeCt sok\acks ase « 4091 
2 enforce full payment..... ee fae Ruhtd oe 4091 
‘ WRESTMIMNCGG) VERCEDL, his ba VeiiesS scare 4093 
not in due course, subject to defects.. 4092 
indorsement: 
indorsers, not partners, all indorse.. 4070 
‘ name rmisspewlea yee oheth inet 4072 
‘¢ Bneoialmdermed iets et yaeccnts 4062 
blank converted to............ 4064 
ea status of person signing in doubtful 
; CAMIACI EY tie years ae aol + oe ee ee ie 4046 
a - by corporation or infant passes prop- 
Si OLY MCN OLCIM fe cemcicinierec oles ecrdrlays otrnteier «© 4051 
- Pelt (COMSWEILES 05 6 nk elie neh vee ene 4060 
mo - must be of entire instrument........ 4061 
ee) horniscal omicer Of Pamles he csr. ccuaeiera ai 4071 
o. in blank, special; restrictive, quali- 
a SG ao. 5 eeiod bor Sepa nem aera 4062-4066 
Meme’ conditional. ~ . cic suces se tic heh ese eies 4062 
i; ACCC Mas wc mustectisyare sd lara s ates wto aia 4067 
= _ specially when payable to bearer.... 4069 
= blank, converted to special............ 4064 
mt. as representative, how may be made.. 4073 
"i StTODS) MCSOUADITICY  aelne sic ares 4076 
iz unnecessary, holder may strike out.... 4077 
i effect. of striking Out. .ccs..5. 4077 
: Pa fp Ree WALAMOIERE © oh Solna boM Basen eon OE 4078 
when takes effect ............ 4078 
na rights acquired by transferee. 4078 
a to prior party, reisSuaNnCce....... 5+... 4079 
BS by an infant, passes rights............ 4051 
= persons negotiating by, warranty of.. 4099 
incapacity, no bar to indorsement.... 4051 
indorsers, signatures of, sufficient in- 
GOMSOVMEME ee a) oa /afolareaiateyel/sisi 4060 
(eVssenoKoUl, Senda ado Tone a0 eo 4097 
? IMO WaRlUD Ole eaten otereecpiercietalonarstsyors 4098 
sureties and guarantors, liability, note 4097 
VieOGy OAM, CO) Lae s HS Anam coo coe 4100 
‘of instruments negotiable by 
OVA CIGV iterate Meng sor afs. 22 ee oy af. ateie 4101 


Wablev in order. ...02.. 0.54) 4102 


a; 
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NEGOTIABLE INSTRUMENTS— 
continued. 
indorsement—concluded. 
sureties, presentment for payment not 
necessary to charge, when.. 4115 
notice of dishonor not required 
OL, whetitaws ies et makte eietnet SLO 
inland bill of exchange, see ‘‘bill of 
exchange’’ above, 


instalments: 
do not affect negotiability............ 4031 
interest: 
date from when payable omitted, con- 
BUVUCLLON Te tins ataroae mae eEee 4046 
does not affect negotiability.......... 4031 
legal—See Interest . . ............. 3320-3332 
usurious voids instrument........ 8324, 3329 
law merchant: 
governs in cases unprovided for...... 4235 
liability: 
OL MAIS es ie eS eee he os a 4047, 4094 
OL MG TAWETR ech iis aiieccd rachis ie ieee 4095 
OLRACCEDEOR aa & hate, Mae Oe ee 4096 
OL ANA OTSER Bae mta nies ee ee eT 4098, 4102 
of accommodation party...... ieee of 4058 
OL VDEOIS TT Wr. davts.s. Gorter athteceadle Meee cl arove vo Rae 4103 
OL VALS UMA, Viatesinuatte dias ee eel 4049, 4103 
WihOmprimlarily ia lee cry. ae ee eieyeeerers 4231 
maker: 
MUS INAOrSSw ae hiss dei see eG eee 4030 
WADI EY MOL iss vaste ci cvel ce cls er oistone! a cra ae 4094 
admits existence of payee............ 4094 
dead, presentment for payment, to 
\yPalerantenenksRoKcy Meet SIS sa aot a (eves othe 4111 
maturity: 


transfer in good faith before....4086, 6496 
negotiability: 


FEQCUITEMENTS! OF creas ate Rive ee he 4030 
ati EGted: (DY: SWINE Exc, sick lacie yetuatate stot ee 4034 
raaitected spy wi haiti ce cron ete 4034, 4035 


continues until instrument discharged 4076 
by delivery, indorser of instrument, 


TPA UL tey ses ash cia steretaratote ze teks lev ataveneteneters 4101 

Lan Slew TES). oii GAR Tatoos 4229 
negotiation: 

or presentment for acceptance........ 4183 
SW ECON SULEIT OS irene tae tiga rey seeks. ata) evel ences Ines 4059 
by delivery, though specially indorsed 4069 
back to prior party, reissuance...... 4079 
by delivery, person making, warranty 

QE an hate innate es javeks (aya Sieh tol bel ep aoteanrt aneate 4099 
by indorsement, person making, war- 

ANALY OL vote ote ccaredleesyetehev erate tocat otis «ie Regeeepe 4099 


notice of dishonor: 
dishonor, see sub-head ‘‘dishonor’’ above. 


not required of drawer, when........ 4150 
not required of indorser, when........ 4151 
OXCU SSO MW ARON sh ot Matirsislensiegyel-tene iaiel scars 4152 
omission to give by non-acceptance, 
CLESCUe merraterie eler ett clece etic; sores aisue etater ates tae 4153 
PLOCESESC TWO TA ew stct ais votetsoe: os aehe, srarrohene 4154 
by non-acceptance or non-payment.. 4119 
lone? Snip elonany.” <2) bincy olen aOR CRT SOR OETOS Os) 4126, 4127 
given by or for holder, effect......... 4128 
given by or for party entitled, effect.. 4129 
defective, effective when............. 4131 
of defect, what constitutes........... 4090 
OVAL OK WECM e516 's%alereuslerae aia tes ope «» 4132 
SOT. ViS CALLO'Wy) es) sabigs oils oliol sires lara) Sucteherta aaa eDotouseane 4132 
on principal or agent........ 4133 
when party dead........ Cito 4134 
when parties partners........ 4135 
to joint parties.......... Sarr too: 


1896 
NEGOTIABLE INSTRUMENTS— Sec. 
continued. 
notice of dishonor—concluded. 
served, when party bankrupt.......... 4137 
WiLLG IN ee ate welet «o,victeletesatalchstenesses 4138-4140 
deposited in postoffice sufficient...... 4141 
what considered postoffice .... 4142 


time for serving on antecedent parties 4143 


SEEVEGILW HERON Aired steele cielo wceterelcirtnt eur inars 4144 
waiver of, how made..............«. 4145 
joy lovekInyaataeele, orrancnoaudouagadons 4146 
protest is waiver of.......... 4147 
dispensed with, when . . ........8.00- 4148 
delay in serving, excused when...... 4149 
order: 
unqualified is unconditional.......... 4032 
VOR OK) ICA a yiAls(eiall og) oO GhuDicmonbOo doo G 4037 
parties: 
HOLM tMILAD LINE Voce tor ysis extol taleyeveratoio siarepeteretare 4102 
partners: 
presentment for payment, what suffi- 
(OISNS. 655 font S Soda SaGnboreS Bee a ieiatole 4112 
notice of dishonor, how served to.... 4135 
payable: 
to specified person or bearer........ 4030 
in certain designated current money, 
negotiability unaffected ........... 40385 
Gin) GHiaeh WOR Asie g Guonscdedo auconc ou 4036 
Lio) ence kere and erase Ge Gomoupoo oceUotnNS 1O0ad 4037 
LOMDCALET a WALGM wwe cuatro Avelolel svavekeletspeterece 4038 
negotiated by delivery........ 4059 
to order, negotiated by indorsement of 
holder-and ‘Geliverys.s cc sventee so enstereiese 4059 
not on demand, presentment when 
TIVE CLO BA Prue het is vo. Nets aerate va sve’ as dekolte deticrenstene 4106 
on demand, presentment when made.. 4106 
tM AT) MC LLOCE atedeie c starsr eter alerstereinierave ereteve 4122 
Payees: 
not partners, all indorse, except...... 4070 
ATV MOL, e MISSPElled "save ate. sol seniors 4072 
payment: 
place to make presentment........... 4108 
not specified, negotiability un- 
AILO CECA. peer cis yer terete eterno aeons 4035 
payable unspecified, negotia- 
Dili tyeunawecleawy.menac oer 4035 


presumed made at place dated 4075 
to make presentment for pay- 


ALVOTA CS iat semarciiarreiere tree c 4108 
time expressed, on demand............ 40386 
negotiability continues until.......... 4076 
presentment for, see sub-head ‘“‘pre- 

sentment.”’ 

CLIN OMO LMNs tole oie eerste ieee 4120, 4121 
to be made at bank, effect......:..... 4122 
enmeduemecourse, “when +.|..«:c suaiceo once 4123 
LeTIMerMOfmmesLOCt) ) ww tactics ohrncieceuvns 4105 


for honor: 


VALLI ITNT A COMP Yc AD le layorts Svavs ie sieve sralersieaneteene 4210 
by whom, for whom, made.......... 4210 
TTA CLO INO Ware te Hemet ctevelet stays srevastars Ge tte tents 4211 
notarial act of honor, attested by.... 4212 

WO We LOMMOECG  oynarirs sleet ohecccn sts 4212 


where two or more offer, preference.. 4213 


Gischarees! whomitar.urocek tiie actin is 4214 
payer succeeds to certain rights...... 4214 
holder refusing loses right of recourse. 4215 
DAVOra) TISHtS Wofteray Mics ere a eee - 4216 
presentment: 
for acceptance, necessary, when.... 4182 
or negotiation within reason- 
able time ina ar satctek enone - 4183 
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NEGOTIABLE INSTRUMENTS— 
continued. 


presentment—concluded. 

for acceptance, drawee and indorsers 
OHO EGA A Sacncannandan06 

made by or on behalf of 
aiAetayesle nacurocu cotO Db Ome DiioG WO" 

when necessary to be made.. 

COW WHOM! DADA Oy errs terete ekelsreretene 

day of presentment........... 

delay, when excused.......... 

delay, when excused and bill 
dishonored... 
dishonored by non-acceptance 

for payment, unnecessary to charge 
person primarily liable...... 
necessary to charge drawer 

and indorsers, except....... 

how made to be sufficient.... 

place to make presentment... 
instrument must be exhibited. 

at bank, time for, Except... 

when maker dead, to whom 
made... 

to partners, what sufficient... 

to several persons not part- 

NEV! ree Riera hantiaislortae ort 

not necessary to charge 
ChieWynovgr nigeria oy Gaaaadaddc” 

= not necessary to charge in- 
dorser, when . 

delay in making, 

WHEN = ees 

see sub-head ‘‘payment”’ above. 
dispensed with, when......... 

of bill accepted for honor..... 
waived by waiver of protest.. 


presumption: 


as to consideration........... ++. 4053- 


as to date after negotiation.......... 
as to place of indorsement........... A 


procuration: 
, signature by, how operates............ 
promise: 
to accept bill, unconditional, effect.... 
to pay instrument must contain...... 
unconditional when unqualified 
conditional, when. . 
promissory note: 
requirements of negotiable........... 
jointly signed, joint liability.......... 
ore bill mop tional eae .u. -seretoiteleveerene teens 
ol} ibolzic Wy ae MS OO AA RONDA GGGbaCHD ce 


protest: 


waiver of, effect of notice of dishonor, 
WALGM Ys 45 isi several clans itera: 4145, 4147, 
not required except in case of foreign 
DIL Seto A 
of bill accepted for honor and dishon- 
OTOP r.) etebis tee 

paid sforehonore-s eee ee eee 

when foreigner. o.tenirte 4154, 

when inland not necessary.... 
attached to bill, contents...... 

who" may, makes nce 

made on day dishonored, ex- 

CODE Cbtiopeeeremteee eit aveutis 

made where, except. ..... ee 

for non-acceptance, must be 

also for non-payment....... 

made by holder, when..... 


see 


Sec. 


4184 
4184 


4187 
4188 


4107 
4108 
4109 
4110 


4111 
4112 


4114 


4207 
4147 


4174 
4030 
4030 
4032 


4198 


4210 
4191 
4191 


4196 
4197 


ral 


SEES Pater ere fe ee te 


GENERAL INDEX. 1897 
NEGOTIABLE INSTRUMENTS— Sec. NEW TRIAL—concluded. Sec. 
concluded. civil procedure, district court—concluded. 
protect—concluded. application made on minutes of court. 6979 
of bill aispensed with, when.......... 4198 notice, within five days, contents.... 6980 
delay excused, when.is....... 4198 after notice of the decision.. 6980 
when bill lost or destroyed.... 4199 | in language of the statute.... 6979 
reasonable time: service within five days...... 6980 
SNM CCS ameeeete Ce eon artis aim erate cececure 4232 EMEA lve uae 7024-7082 
referee: time may be extended... .2..6-. 6619, 7023 
in case of need; defined. ........00..<s 4170 affidavit, motion made upon......... A ees) 
WWsll Oey aeNes Olson U Oneness areas tiers | 4170 filing,  SLYVICEE tac sai ete 6981 
seal: minutes of court, motion made upon.. 6979 
does not affect negotiability.......... 4035 reference to, on hearing...... 6982 
signature: hearing of motion, time... esta cee 6982 
in trade or assumed name, signer li- Upornrwhats +. cheese bie 6983 
LD erent ers wisuieeera int a ie lactis ss Same 4047 AULCM AMID CLS! 7) Guts ested ageeettteee 1679 
of agent, authorized, sufficient........ 4048 inwanobhwer Count yen meee 1680, 6984 
by prosecution, how operates.......... 4050 ON SUIpUlaviOne.s senate eee 1680 
forged, inoperative-.. 6 ices. acdc hoes 4052 granted by court of its own motion.. 6983 
of indorser sufficient indorsement.... 4060 in garnishment proceedings.......... 6786 
of indorsee or payee misspelled....... 4072 in probate cases, as in others....7557, 7558 
obtained by fraud, etc., title defective 4089 in special proceedings................ T415 
surety: criminal procedure, district court: 
lability of, note..-...........00...... 4097 defined sain .os A wes eee 9197 
Reader: j ifseranteds: effect. ei mc gu ctelcas ects cere 9198 
WAIAtE CONGtPULCS Wee, esr susie aris 4105 testimony anew... ......... 9198 
See Tender. Fea eonbhaXelsvace AP Awe iar PEO PEONy SIG. Sey choc c 9199 
time: “ notice of motion in writing.........0.. 9200 
payable, in determinable future.. 4030, 4033 Hime “tOxServe ne eee 9200 
unexpressed, on demand...... 4036 grounds designated ........... 9200 
of payment pee ete amas rare 4120, 4121 filed when, service... uu slue 9200 
Of service of notice of dishonor. .4138-4140 affidavit, when necessary........ 9199, 9201 
Piven for AGCceptance sa... wr2e 5 oes le eke 4175 | time to procure.......,.++.+: . 9200 
DO WerCOnOPiELe Ge. Wer a cce nre tee reuaieeenle nts chee 423 when filed 4... 2. y= eee 9201 
reasonable, defined... SiG IS SNe 4232 motion heard when, stay pending hear- 
titles: . : CERRO Se SAR EPA TACT. tion 6 9201 
of ipStmiment defective, when....... es) when ordered by supreme court...... 9233 
not RTCA Bids Gee ies a es 4234 in city court: 
US Se without indorsement, when Same as-in: justice’s courtee... eer 1717 
effective, TUINGS tees e siceene Seon as in municipal court: 
received, not necessary to negotiability 4085 Sameoas cin, Justice’ S COUrt)... ee es BULASS/( 
waiver: niles: In Justice’s court: 
of benefits of law, negotiability un- motion for within ten days............ Take 
ILC C LEC. sericl sl elels eee: Bie tine eisiels > vies 4034 gious oon Sas 7512 
of service of, notice of dishonor, how application on affidavit and notice.... 7513 
Made - . eee reese sete eee 4145 criminal procedure .. ........--- 9446, 9447 
lebboreleps-getopoch 4 5, a OORm Oe EO eG 4146 ‘ 
Be prsiects eilcctmeneel.. flakes sesns 4147 | NEW YEAR'S DAY 
agleral MiOliG ayer cy. varei afore cpors oveleteere aio cree eats 2896 
warranty: 
of person negotiating by delivery.... 4099 NIGHT TIME 
ATLCLGNS OUTLET haere Gens Gc aa orate 4099 defined, in arson and burglary...... 8251, 8263 
writing: NITRO-GLYCERINE 
controls printing in ambiguity........ 4046 explosives containing to be marked...... 8194 
NEGOTIABLE WAREHOUSE RECEIPT storage and handling of explosives, 
WONSNELOLIADI SMa Meteeweus o-2 ole eed seteiens este 6204 38921, 3944, 8190-8195 
See Warehouse Receipts............ 6204-6249 NOMINATION 
NEUTER ScosBlections ies) aerate ache ree 2180-2193 
includes masculine and feminine genders 5848 
NEW PROMISE NON-RESIDENT—See Foreign. 
to extend statute must be in writing.... 6489 minor, guardian appointed for...... 7843-7848 
NEWSPAPERS decedent, probate of will of........ 7586-7588 
publication and retraction of libel...... 3692 jurisdiction over estate scene 7554 
See Advertisement, Publication. heirs, etc., agent appointed for....7781-7783 
discrimination against in vending news, aiding or abetting crime committed here, 
4490-4497 jobbavicdaneniess Gig o. conoeudosnons aso 7916, 8645 
editors of, exempt from jury duty...... 3599 must give bond for costs, 
conveying false news to, libelous...... 8084 (J. C. 2593), 7186-7178 
as to elections see Corrupt Practices, service of notice upon one who has ap- 
2382-2386 PEALE iT ACTION jalare sake atolomsl ora ateiatererrestend 7030 
NEW TRIAL heirs must claim inheritance when.7785, 7787 
clvil procedure, district court: grounds of attachment..... sneedpg eeu nrs 6704 - 
GSiieGEl | 5 a cancouboogbedanMoownnaenoor 6977 not entitled to the exemption allowed 
BIOUNGS . . 2 vee reese eee e serene 6978, 6979 AUG EmMeMt GeWLOTS <2) «2 eerelarer-uelels seteasiete iss 6927 


es ee nS oh i a 
1898 
NON-RESIDENT—concluded. Sec. 
insane person may be returned........ 5428 
corporation—See Corporations. . ....860-1277 
NONSUIT 
BECMEM UL Viste are feta telsininie eles ache les (J. C. 7491), 6848 
offer of evidence after motion, not a 
TER MIGIS hs, 9h Ee ee ken tao cron giotidn 6848 
discharge, criminal procedure—See Dis- 
charge. 
NORMAL SCHOOL 
a department of the university...... 55385-5537 


f 


at Cedar City a branch of A. C..... 5254-5256 
NOTARIES PUBLIC 


member, term, appointment............- 4250 
must be resident Citizen...........2.00.6 4250 
BOE CIIPAN CMO OMG aie ain ety cite sie'a leinic/etokstniisivie «ie 4251 
commission and oath filed.............. 4252 
SME CLTIM LO COTY Wieder Holes sets cleo cojauchel eon es cretsina eX 4252 
NON C Le eCur elie ia @ayelp sje eine S16 f © ave) cow. ma tN Ts io ela te 4253 
POCOLOMOLT. DLOCESES sie sc 1 < aseesieoPe loteyereva late eve sie 4254 
certified copies, evidence........ 4254 
may protest dishonored Dill............ 4193 
must attest payment for honor..... 4211, 4212 
ET MECOMECIIGS: sito sitecvittolnt e(piolets (cose Sele eect 4255 
shall affix date of expiration of commis- 
flora: \e, Sphere ORR testis on tea 4256 
certification after term expired, a mis- 
MOTI C BIOL sh.) s)o1 a.0' aiai/ovayersio-e,1o.eVeiejets ofsteve, eve 4257 
Sea ES MMe sale Solio (ayeyctioi eins avete oe rsifal usta s aie) stds Toney 2535 
may take acknowledgments of deeds.... 4885 
may certify to copy chattel mortgage.. 470 
may certify to copy livestock lease..... 130 
AEPOSITIONS iw ae aol s-t els lekavotole« 7147, 7179 
courts may take notice of seal......... 7076 


affidavit made before, in evidence..7157, 7158 


secretary of state to furnish list of, to 


BOUILEVALCLEU SER Ns mers ayshee aia suelelinreie ate 5706, 5707 


_ clerk of district court to keep record of.. 1537 
NOTES AND BILLS—See Negotiable In- 
BEMEPESUCUTITCNICS 20). 0) oe ailusis een tisieivel= ley = 4030-4235 
Beer OL SCL V OL (OF UPON. 1. [ajo 2.+ + sisi veins eee 6 8270 
' POW AU] ys ree aiscsrel hake siepeun ee avanas 8273 
‘making or uttering fictitious, penalty.. 8276 
possessing or receiving forged.......... 8275 
OSC LOT MUS UG ior les iecnlois ie ielecs wlelels expire 3324, 3329 
NOT GUILTY 
evidence admissible under plea........ 8902 
OLS AOL LOLI $4.00 00s) 0 si 610 (J. C. 9424), 8898, 8899 
PUES What IMPisSue i vcaraieclelaierc 8901 
| must be entered when.......... 8906 
verdict of, form....... Se Sales ee 9023 
NOTICE 
see the title of the proceeding. 
HORRASSCSSINCNTHOL LAKES +). /c\e cf aclels ce ele, the 5912 
of appeal—See Appeal...... (J. C. 7514), 6990 
of increase or decrease of assessment by 
COUIUEVADORLG Usa ane ccsictaliecccs salarelets cucletels 5975 
ISL OC Mes elehsielefcto st aks eclele seis scenscieecs has 7500 
of assessments—See Gomprsiiens ite 905 
of meetings—See Corporations.......... 882 
concerning negotiable instruments—See 
Negotiable Instruments, sub-head ‘‘no- 
tice.”’ 
record of assignment of mortgage is 
ALO eae autres sts schol ate A edieNby si (oP vexe rece . 4903 


tearing down or defacing, penalty, 
2346, 3937, 8399 
record of certain instruments imparts, 
4875, 4884, 4900 


judicial, taken of what........ ..524, 527, 7076 
motions, time required.................- 7019 
ourt may shorten time......... 7019 
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NOTICE—concluded. 
time may be extended for all but no- 


ticés of appeal sr ac ne de ele sleiel eleven er enc ; 7023 
order made without, vacated when..... . 7022 
relief from judgment by default........ 6619 
INUSt DEVIN wRICl Nearer eternete HA naen igkecic 1024 
Service; NOW smMaAGdea ssc w eileteienstele 7024, 7025 

ON TAttOrNey wase netted eter: 7025 
ONSNON=LeEsident fact sree 7030 
lonemaoten lr Dick dooxinotano ceo ce 7026, 7027 
party designates paper for pub- | 
LIGA CLOMy aster redetelete sistas sretepstereebals 7028 
service and return by sheriff..1501, 1509, 1510 
Of SAPD EAIAINCE PM ives ctetelatelananetaderelatere tol erciots 7029 
may be sent by telegraph or telephone, | 
6117, 6118, 7082 
after appearance, defendant entitled to. 7029 
of hearing before referee................ 6840 
of judgment, or decision...-).).oeeaseeie ee 6980 
inv ‘justice7seicourti heme eee 7514 
time to amend or answer runs from | 

service, exceptions «mee naeast ae iene 6623 
without title may be valid....72138, 9364, 9466 
in land registration matters—See Land 

ResisStra tion Gr lrascissiaeea meskes rete 4942- 5002 


under Industrial Commission act, 
SUD1 3, O0Mg OkLo, oul 3128 


in probate and guardianship matters— | 


See Probate Practice, sub-head ‘‘no- | 
tices Eee Ne ise ee en COGETee 
imparted by defective instruments of 
TOCOMGW EL evs Vatertstatay crores cbevreyete teres 4908-4911 
by publication—See Publication. 
NUISANCE 
Gesined! 5, Sion eae toe ae 2735-2742 
action to abate brought by whom...2737, 7240 
under liquor prohibition act........ 3350-3353 
defilement of water, note.......... 7240, | 8184 
abatement included in judgment... .| 7240 
damage recoverable ss cepsreke. tin cicts siersiseetole | 7240 
public, defined, maintenance a crime, | 
« 8185-8187 
prevention in Citles)s.. «.t csi. 570x64, 570x71 
unused railroad tracks in cities. .570x33, 573 
encroachment on highway...... Met adeisheters 2817 
infested orchard or crop, etc., abate- 
MON see AE as cae auto uses erences 1899 
abatement: 
premises used for prostitution, etc., 
4275, 4276 
temporary wul tearm asters 5 4276 
trial, evidence, prosecution........... 4277 
violation of injunction, penalty....... 4278 
judgment, sale of property............ 4279 
proceeds of sale applied to costs...... 4280 
conditional release of premises. to 
OWNOL Wie cuierinalecs eats eiaakern stern rece ye paees 4281 
penalty, fines and costs to be a lien on 
PLOPERLYs Fs eye eee ihe ee eleeepl shetaangte 4282 
NUMBER 
singular includes plural...... Hepat doen. 5848 
may be expressed by figures........... 1824 
NUMERALS 
USC! Of 00 as ee ee eee . 1824 
NUNCUPATIVE WILLS 
how executed, requisites................ 6326 
DPIODALE OL (iO) a ene Suan ee 6327 
proof of, must be made when...... ie sods 6328 
NURSERIES 
See Crop Pest Commission...... ++». 1888-1911 
¥ Sa mah 


we 

yg OL : 
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NURSES, REGISTRATION OF ~ Sec. 
TRAINED 


appeal from order revoking certificate.. 4298 
board of examination and registration.. 4285 


five appointed by goveronr...... 4285 
UAH CAtlOus y cere ele. ses oe a ilece arch 4286 
CORMIO fe OFT) CO pe ters fae io ete nig arsine to 4287 
organization and officers........ 4288 
CHAO TUN Meter he aivsars ists ae ei deletiorsiasarers - 4288 
shall make rules and regulations 4288 
SHAM AAO UMS oo sevcmstorersts anette 4288 
Shallvenforceractint..kcar weal ece 4289 
file annual report with governor 4289 
RIO CMAN AS aevonpsiiet teste istemiely ees) sic atone 4290 
compensation and expenses of 
THLORIUDOU Ss) lomee crave che ete es ie ie cues levee 4291 
expenses of prosecution, etc..... 4291 
fix salary of secretary.......... 4291 
shall hold examination, when.. 4296 
may revoke certificate.......... 4297 
may appoint inspectors......... 4299 
certificate, practicing without, prohib- 
TUG Rue, Subionacs ahh, oct Susso sia e syaiahots) sie 4293 
issued by board, when.....>.... 4296 
revocation by board, grounds.... 4298 
appeal from order...... 4298 
false representation, in applica- 
HOM DODAICY % Bop .c kserstn, ches alow eter 4300 
examination for registration...... Se ee 4294 
applicants for qualification..... 4295 
AP CLEY Oy p oKeN 5 Wnts Re etS eto AGIOS DictoG 4296 
COVES WOT, uel daciieicese eo oat 4296 
BX PETSES we MO Ws Al Gircs wa sie iielata ctoss:cieusinie ots 6 4291 
TSEr OR ATITAATION! C658. Fog ose sasce) serovs bf neces © 4292 
TEGISETATION® 5 jo) of mers et sisi nis Spiusyerey 4292 
NOW ECISDOSCOPOLos ilies. Neuths Chere reuse 4292 
OLLI SWC CEO we stesso cists euciis arene one 4299 
inspector, qualification and duty........ 4299 
OLACCLS  AOUULO RF coc sal w aieialioneiy aueie custn ree ete eyes 4289 
COTADENSAELON pte Wosipheiete w ciate ohesel 9 4290 
parle OW AO GNUUEEG otis deqhetits vie) arshers ste bie! aye 4292 
ROWAOISDUISCO. cvs cc crontdeted tases 4292 
practicing without certificate prohibited 4293 
PR ALOTA Wy douse tals Colecslataiene('a Sishonenete 206 4293 
records kept at state board of health 
Tena VEY Soi rs ct BAS ERD CACTI IOTE Pa DIS OE 4289 
NOOUSET AT OM pe billen LO acta ate a ot S58 take 4294 
qualification of applicants...... 4294 
SX AUTIAUT VOLO LOT Ie et cat essa cidtela)sichereie 4294 
tion Other states va. 2 fk siees ais 4297 
name stricken on revocation.... 4298 
report annually to governor............. 4289 
seal, poard ‘shalleadopt.... 6... nc nln areeie.- ot 4288 
secretary, salary fixed by board........ 4291 
COMECEPLCES IR A Aina celle src MeNenw ehere rs 4292 


on revocation of certificate, duty 4298 
state auditor, issue warrants on fund.. 4292 
state board of health, records, kept at. 4289 


state treasurer, custodian fund......... 4292 
ELAN: SCHOO! CeMM EG ae aye clea iele een ofa es = 4295 
LISP ECHOLS et OL emns ashe cists cesta eisice is 4299 
VAN ALOT MDSILAL CY epeiitv taste lalopsNala wolal's: oleie is a <- 4300 
OATH 
all officers to take........ Con. art. 4, sec. 10 
INCIUGES AMINATION. 20, 202 ore cress eie 05.0 [0c eZ 5848 
WHOLIMaYyY AdMINISTEr 606 saw eye eine 1818, 7147 
industrial commissioners or secretary 
May Administer... wee. esas ce ceee ye CSAS) 


members school board may administer.. 4616 

public utility commissioners or secretary 
may administer . . ........+- 4779, (1) 4822 

iftencigoy (hee ey eG OOO UNS LOS SOL eA 7148 


OAT H—concluded. Sec. 
form of, court «may vary when........0 7149 
when witness not a Christian.. 7150 
Geclarationginsteadimot: san sbeccee eset cies 7151 
of “voter \registering: jjacsscee cin tees 2118, 2123 
county commissioner may administer, 
WOT oT sirarcta chmeteetnrelera mnie stat stake: tens oleae 1374 
county auditor may administer ........ 1552 
recorder may administer........ 1588 
town trustee may administer when.... 790 
of commissioner of deeds. :.)...,\..-..% 4261 
OL NOTALY “PUDILG Hadar cytente Uae eters 4251 
OL attorney: a ty Ta wratenctye tel tilencen ieee aR 821 
of executor or administrator............ 7616 
of appraisers of estate of decedent...... 7637 
ofytoreman: of erand jury... san euenene 8798 
OL RVANGIIUTOLS oie ov eksorsexcsels Soe a 8799 
Of triad Urs welvile el cect eee eee 6801 
eriminal. .). psew snd. Cr 9436) moon 


foreman of grand jury may administer.. 8807 
perjury of witness—See Perjury...4980-7988 


of pauper on action without costs...... 2577 
Of mnalliGiann Sn te Moe we idee are nettees becie ae tee 3849 
of judzenpro! tem... nae eee 1682 
OLLCIEY, FOMICETS i060 e wicca sree bs es ee eS 603 
OF badLlecomImissloners:, cies. saiae cee 652, 653 
ofspriviate: corporations: icnt delenit 864 
of state and county officers, see title of 
the office. 
OBSCENE EXPOSURE 
Of PErsOne! Ae Gs kick wakes eeu eh eroemnaer eke 8144 
of pictures\in slotsmachine.t wi... span ee 8492 
OBSCENE PUBLICATIONS " 
making or exhibiting, penalty...... 8144-8147 | pe 
singing lewd songs in public............ 8144 
arrest. for exhibiting: seach erent .. 8145 
nature summarily determined.....,.... 8146 
how disposed? oft) ..5..ae s,s ancierite 8146, 8147 
indictment for exhibiting, etc........... 8850 
insslotsmMachinesy (ie s.-siss clears ee eee 8492 
OBSTETRICS 
persons engaging in, certificate, excep- 
LAU OE NSO cna Teer RAGE sacra ls Base, 4452 


fees for issuing certificate to practice... 4452 
OCCUPYING CLAIMANT 


paid for improvements, when...... 5031-5038 
petition, filing stays execution for pos- 
SESSION sears teehee oS 5031 
contents, trial thereon.......... 50382 
parties in action against, rights........ 5033 
“eolonmsot (title Gefined. /sicicaiete as aeerimveeten 5034 
property injured by, plaintits’s claim... 5036 
CROCUTIONU AGAINST vote. cave Sus vedo eeterebetene Ore 5037 
ont state Jandsyuniehts of. dota. sates 5038 
when deemed lawful owner.............- 4867 
claimant under tax title included........ 5024 
ORNS ANB avsarctarauss palicysec ae aienova meds seh teneonenane 5025 


OF FENSES—See Felonies, Misdemeanors. 
see the name of the crime. 


OFFER 
of compromise, effect.(J. C. 7488), 6893, 7215 
in writing to pay money, tender........ 7215 
OFFICE 


see the title of the office. 
buying, selling, or influencing appoint- 


IMCMt* CO, wWEMALLY a, cs wereieie ste] pei ovekee eeetate 7930 
wilfal intrusion.’ into; eters. cam aan 7932 
crime works forfeiture of....7506, 7961, 8237 
usurpation’ ‘of, Nactions fork cir wpe 7354-7371 
exercising without qualifying........... 7923 
repeal-not’ to) affect tenure... 0.5.5... 5832 


1899 


zz AAU YR TT Pee Bary 
1900 


TT. GONE ae ee re ee a 


OFF ICE—concluded. Sec. 
disqualification to hold for certain of- 

; HOT SCS UCMINMet ete c ecsts ate ec clezdle: she 7206, 7961, 8237 
mandamus to compel restoration, note.. 7391 
to receive as bribe for vote, unlawful.. 2336 

OFFICERS 
see title of office. 
action against, where tried.............. 6526 
arrest, refusing to aid in making...... 8004 
ONIN SE BguyebdonE CUNT S ONAOODO 7998 
arrested person, delaying in taking hbe- 
MORCMIMACTSUMATCH. 3 fe valevayetacnepe slerne cred euere 7999 
arrest without authority, Nability...... 8000 
assisted to prevent crime....8004, 8564, 8591 
allowing wrongful! claim, liability..1381, 2520 
ASSEN OMS ef BOSrio. Soe aeoee ion ic ooh 8003 
ballots, ete., concealment, etc., of...... 2348 
FAMINE: CCOmCLEN VED. sacicteies Sarria 6 « 2349 
books, failure to transmit to successor. 7934 
banks, of insolvent, receiving deposits. 8369 
bonds—See Bonds. 

ee to certify, warrants, etc....... 466-469 

; bribery—See Bribes ... ........4.. 7926-7961 
certificates not to purchase............. 2591 
child dependent’ delinquent, apprehend 

OOM ALLAN, 5. coe, cio dine) sje serve wltnsdeveis 1835 

s campaign expenses limited............. 2376 

; city, not to be interested in contracts... 1379 

AMVOINEMENE Of. 4 «. isreteists cieltheteioreterel 601 
OTINO MEMS rel cle catiee raced oa tsfeselem tous tote 602 
Misconduct Ole eee eee 606 
SEC MOULICS Kins terse sucqtsoieress ore tne eys 600-614 

i claim, presentment of false, to........ 1929 

, allowing wrongful, liability.1381, 2590 
copies, furnished, not to charge........ 7227 

: must give certified, when........ 7080 

% commissions, certain to receive........ 5687 

J HO CMROTUM MCS is bych otelthal ce stay siocl ste Syaie ys (ere 2511 

of corporations—See Corporations... .871-876 

MAUSCOMAUCEMTLAUC. <li aettene 8365-8371 

: not eligible to city office, 

Con. art. 12, see. 17 
erime intervention to prevent...... 8563, 8564 

7 county, not to be interested in contracts 1379 

a See Counties, sub-head ‘‘offi- 

" cers.” “as 

rf may appoint deputies.......... 1461 

q supervised by county board....1400x3 

. SD POMELIMeNb Of sein care ot srevan 1400x5 

% account for fees in monthly 

SUMEOTINEN Cattea els shorty ecsit.o vaccsereree 2566 
monthly statement, verification. 2567 
saiary not paid until fees ac- 

. GAH WPS 6.4 dosweouosdeoot 2571 
disclosing fact of indictment found, pen- 

. MN MPMI ee ai a pene Kelsraevahie 6/803 vasreyaitevel ove s¥arghors-eee) 8 8854 
Gomi AChOmVallaity OL ACSC. sce. Seite cer 7924 
deputation, receiving reward for........ 7931 
duty to prosecute, liquor prohibition act 3360 

omission of, a misdemeanor..... 8013 
election, must not reveal how voter 

} WONWSE) 6 of bon AEE SAH Cn CHEE nee 2350 
embezzlement or falsification of accounts, 

8235-8239 

extortion by—See Extortion .. . ...8320, 8323 
election—See Elections. ............ 2100-2424 
interfere with unlawful........ 2337 
NOSIS MNES 5 oh whoo bACobY eto 2510-2592 
LAINE tO) DAVROVe Rasta e tee 2587 
charging, Hlegale ceases eee 2589 
functions, wrongfully exercising....7923, 7932 


| OF FIGERS—continued. 
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Sec. 
grand jury to inquire into conduct of.. 8012 
guaranty association may be security 

LOT sae eu otevetaleyerstenekee epee llega shone seeks 1201, 1208 


homicide; justifiablew setae erers 8081 
intoxicating liquor prohibition act en- 
POLCO tocar late suc ccaves ceeteroncleys ota a Velen aeeatteeter ete 3360 
jury duty, eXempt “feomoee caro wuactelseens 3599 
judicial, absence, forfeiture, 
Con. art. 8, sec. 27 
limitation of actions against........ 6469-6471 
mandamus for restoration of office, note 7391 
name.of includes Geputy voces. «stelsls/e =relaus 5854 
obstructing in collecting revenue....... 8240 


in performance duties, 
7927, 7964, 8002, 8240 
office, forfeits by conviction of crime, ; 
7906, 7961, 8237 


peace: ofticers: defined <.rsats<elele aici telelere 8679 

duties . . 646-649, 8586, 8587, 8679 
PEersonatine sof maialsSene mie citeteete trier 8000 
police may serve warrants, etc......... 647 


prisoners, inhumanity to, penalty..8001, 8003 
public money, making profit of, convic- 


tion; disqualification: «a. s)raciiseiiees 8237 
retaking goods from custody of........ 7965 
rescues from--See Rescues........- 7564, 7965 
rescuing prisoner from custody......... 7964 
removal by impeachment........... 8609-8618 

Of Ciby Wa aes b ateetlore aeieryetthos 602 
by judicial proceedings... .8625-8640 
IMKONGEvG. HOMIE  LYSAIN Goo hcosecusiace doo 8594 


command rioters to disperse.. 8593 
mandamus to compel restoration of of- 


AICS; NOT etree waa eieta’s eal e's eealote ch venice 7391 
resisting: “penaltys sw carccve steveiststererorersarcieenens 7927 
retaking goods from custody of........ 7965 
salaries—See Salaries .. ........... 5070-5093 
salary may be garnished.......... 6754, 6755 


state, not to be interested in contracts, 
2498, 5206 
See State Officers. 
GCEPUTLES ME, Bi sts, cle h cote vele «pate tees 5790 
duty to enforce liquor prohiby- 


ELON MACUAG 5 em creme cheton tere meron ara 3360 
may appoint deputies.......... 5790 
supervised by governor.......... 5682 
appointment of—See Governor, 

5682-5688 
account for fees in quarterly 

Statement ttuss errr okie 2565 


quarterly statement, verification 2567 
salary not paid until fees ac- 


Counted. fOr) <a abajo ee 2570 
summons, who may serve justice’s...... 7443 
witness fees in criminal cases, not to 

TECELVGics, cos, massreisters eeaenerertroraiche ano eee 2556 
Warrants, Not tOmpurchases-.. ie seen 8245 
removal by judicial proceedings: 

who may be so removed.............. 8625 

accusation, presented by grand jury, 
CLG, 6 A sneh yeducar ota ete eee 8626 

must, state offense... wees 8627 

copy served, original filed.... 8628 

county attorney to prosecute......... 8628 

defendant must, appeanasseeees eres 8629 

absent, proceduremeee eee 8629 

must answer accusation...... 8630 

Suspended pending appeal.... 8638 

accusation, objected to because insuf- 

ficCiOnt. aioe roa ee eee OOo 
answer of defendant.......... 8630 


OF FICERS—concluded. Sec. 
removal by judicial prcoeedings—con- 
cluded. 
accusation, denial, may be oral........ 8632 
objection to, overruled, an- 
SWiOL MARE ne hated sl cc olarane wedintere iieca ters 8633 
by taxpayer, citation of defend- 
EVOL ESS a, SRS Gio anion SARS oe 8640 
trial within twenty days...... 8640 
judgment on plea of guilty........... 8634 
OU COMMIC BLOM een rams stve.crerance ate hie 8637 
Tal MOT a LOMA eM. Whispers dgeksrate Bieww excl ore d 8634 


HONG ANUDEAS 5. se eho eres Cot ee 8635 
criminal procedure governs.. 8635 


witnesses, process for......... 8636 
ADV OAL ALONE A we occs Grats lcniide eis bs chews ae 8638 
of county attorney, procedure........ 8639 
besunms by wEGHSAtlON crc. t ire ate eesiite 8774 
OFFICIAL BONDS—See Bonds. 
OGDEN CITY 
boundaties —< denned. «fs. Mic ce cnt cess as gen 782 
OIL 
Bau terationy Of mpenal ty eyo atsrs gece eid es 8200 
wells, not included in provision as to 
EAS eA Oy KOT EUS epee Bate islets hc pce shan eae the ome 4020 
ROLLS nC BOE CASE chev ercuscotinie ie omeeorchan oa thoes 6306 
to be plugged on abandoning.... 6307 
TOXSVCKERD RG Beste Slee OREN eens gee AN 6308 
OLEOMARGARINE 
manufacture and sale of, regulated, 
1943-1951 
SHCA UMA WLUL, “OXCEDE d.5.5:. euisve enssp ese 1945, 1948 
AIS TIDE Marvels tat axe cawtirevie; elpsieiexelavelcve tenets 6298 
Wwelsht must bey marked .....c..e ss. os we 6298 
at restaurants, etc., patrons notified.... 1948 
BODMS CATIONS OL sews i pierc cote) Cums ste s 1949-1951 
OLOGRAPHIC WILLS 
how, Made and porovied.:. ose s.culese soe 6316 
OMISSION 
to perform not punishable if performed 
DPA ent Wien se ccs spetes scr. ace sia ose elere aes 8526 
ONO TA A STA TNVOR pts tts Nedvesvieke ae) ay-ye teasvete (esses 8013 
to specify penalty, etc., does not affect 
TAMIL: SEA OTA Ursa oD oo sells ol eo: eaten finan ete Guiee eo ae 7895 
or defect in certain recorded instru- 
TARTU GS POLLO C Clee nero hietens faa cleSe whale aketeualeis elas 4911 


OPINIONS 
of supreme court must be in writing, 
Con. art. 8, sec. 25; 6995 
aS ) syllabus by the court, 
Con. art. 8, sec. 26 
of supreme court free to publishers, 
Con. art. 8, sec. 23 


of district court to be in writing...... 6828 
of referee, effect, approval.............. 6840 
of attorney general given to whom...... 5736 

WGINKOT Slo Won. dese oownao CAD ODO aon 2500 
of county attorney, to whom............ 1610 
of supt. of public instruction, effect.... 4520 

OPIUM 

keeping house for smoking............. 8439 


selling or giving away, a crime....8439, 8441 


renting house for purpose of sale, etc... 8440 
Selling tO) MINOT, PeMAlL Ye a. ce miele le > 6 8441 
minors forbidden to have............++. 8443 
sale, punishment by city council...... 570x42 
sale of patent medicines containing. .4425-4436 
OPTOMETRY 
unlawful to practice without certificate 4315 
ton whOMGOCS MOL ADDLY ci. cide sueneye salen « 4327 
LSTITTC Clie ont tecsicaeausmarsiicvape ape sratavocchate eben) SOLO: 
fund, how created and disbursed........ 4324 


ee eae 


GENERAL. INDEX. 


1901 
OPTOMETRY—concluded. Sec. 
board of examiners in optometry: 
appointment, number, term.......... 4317 
qualifications, vacancies, oath........ 4317 
organization and! POWePS. .<sis.o cae cut eee 4318 
compensation of members............ 4324 
secretary to keep records......... dea SOS 
LYGasurer LOLSIVewbOnd sere on eenee 4324 
examinations *by? MoLice.mace nue eee 4318 
funds, disposition yn aioacess sen Hee Reee 4324 
Ofmleers) Compensation. se ssacne eure 4324 
expense approved by exam- 
holst, Gee ODUM Son do Mrouac > 4324 
report biennially to governor.......... 4324 
optometrists: 
Qualifications ott. 2 A. ctaceeu won eee 4319 
examina tionnof sie: & < stelocyeshotesoretae vane 4319 
fees paid: toyboard snd Ss cats. PS GrtivrcxS 3 4319 
annually licenser feet... cieleersieee eee 4323 
must issue receipt to customer........ 4321 
certificate, qualification for examina- 
THON ae he ic eee Dee ee 4319 
filed with county recorder, fee 4320 
Must, beyadisplayed.r..:-r..eentee 4321 
renewed, annually, fee........ 4323 
TEVOKCGsa WMC pura teeters 4322, 4323. 
appealet rom, OLers eects we» 4322 
penalty: 
fore violation of titlete <2. eee 4326 
ORCHARDS 
inspecting and disinfecting......... 1888, 1911 
ORDER—See Motions and Orders. 
see the title of the proceeding. 
of industrial commission............ 3112, 3090: * 
of public utility commission........ 4823-4835 


See Probate Practice, sub-head ‘‘orders.’”’ 4 
ORDER OF TRIAL 


ATA TCLVAT SCASES sf). ctd.orsue eushsucrds-ahaenssshaete eee 6802 
im) ‘CrIMINALTCASES Tia. l ees sensictesyelereeorometere 566 IND 
ORDINANCES 


cities—See Cities, sub-head ‘“‘ordinances,”’ 
529, 556, 570x88, 577 


GOUMNUY, arccran Pirelsiraaisioneite meen etere tiene 1400x27, 1415 

OWLS terLic miele ticles er alis' teste aivoyn hg ttevey ete aremaney 786x18 
ORES 

LALCOMY LOLs wks arhetcreeitiaie tiv asta akalelerenieerete 8286 

Salting mines, sperma Lys. wcccnreyoressrebetettets 8348 

changing samples of, penalty........... 8349 

false assay nO, DeMal Gy a asesisree cpersterelenele 8350 

wrongful extraction, treble damages..: 3938 
OSTEOPATHY 

persons practicing, GCeVrbificates s/s rt sterile 4456 
OTTER 

Roeser | Gestomdeadoonootmao ccnp 2634, 2635 
OVERT ACT 

proof by two witnesses, of treason...... 8984 

evidence on trial for conspiracy........ 8985 

when necessary to conspiracy........... 8020 
OWL 

UUW GO. Killies cteaciorete eiepslete sratenmeie 1S te oreo 2637 


OWNER PREMISES 


IIUSte abate: MUASANGCCS). acco meretennete 8353, 4276 
liable for failure to require builders bond 3762 


PACKING HOUSE 
to be maintained under sanitary condi- 


6) (Oh eks) MCR OP PAO ROC OAD donno 1991 
MOP UA CNOIS va cs) jee etieiele mie ce rset eke 1991 
PANDERING 
procuring females for prostitution, 
8095, 8096, 8097 


1902 


PANDERING—concluded. Sec. 
receiving money from earnings of prosti- 

(UWS AA) AD GSron Oe GRO DOD MO ROC Oa 8097 
‘detention of female in house of prosti- 

CULE OMM ME ala ieee celelera etetsiotsseneseyetouels aissopetors 8098 


obtaining transportation for prostitue... 8099 
no defense that part of offense done 


OMCSIOOROL SEALE sein re ctetete se secu cis oterrpiere 8100 
female concerned in crime competent to 
LAS Eh eae ee te 6 cee gm ats orn bees ator 8101 


even though married to accused 8101 
penalties, felony punishable by imprison- 
THETLE MUD CON cUnV CALS « aauas ie ciel ele 8095-8099 


PANGUITCH SCHOOL 


government authorized to accept from 

1 Sit Se eboeninomoacerioiee cmrto norion 5271 
to be used as experiment station........ 5272 
general Provisions i. 6 seee eee see ee 5271-5275 
See Agricultural College. 

PAPE RS—See Evidence, Inspection, Serv- 

ice, Process, Newspapers. 
with defective titles valid, if..7213, 9364, 9466 
officer not to charge for copies, when.. 7227 


or pleadings lost, copy filed............. 7212 
service upon party or attorney...... 6609, 7029 
when witness must bring.......... 7127, 9285 
jury may take with them.......... 6809, 9011 


mutilation, ete., by public officer, 
7933, 7984, 7976, 8235 


MIUCHation NetCs, DY Others)... tc njeursracls tte efs\eeye 
PARDON 
WRENN SYANCEE «5.0 cee os Con. art. 7, sec. 12 
See Pardons, State Board of...... 4330, 4337 
SeAMetOMHG PALltACH EA “COs raise wafcreeie sista stevets 3695 
RAUL OOP O Piste a Aid i ssa eyshie@ wate etersbers Mionteatereseiere 2511 
PARDONS, STATE BOARD OF 
creation, powers.......... Con. arts secs 12 
reduction of sentence for good behavior. 4330 
schedule of deductions...... 4331, 4332 
forfeited by warden, appeal..... 4333 
give habitual criminal liberty, when.... 4334 
may parole prisoner when.............. 4335 
prisoner on parole under control of.... 43385 
reimprisonment of convict on parole.... 4336 
make inquiries previous to parole...... 4336 
may grant privileges for good work on 
TAA Sere oe ti Acyey stot ofats 5. Mohave sie) thevete tier orenerh atest 5511 
secure record of petitioner.............. 4337 
restore civil rights, except.............. 5474 
judgment of death, copy sent to........ 9172 
SUSMEUMSITOMM by 1a Melba rhovsicgat een dey crenetenee 2 9174 
PARENTAL SCHOOLS 
establishing, ete.,..in citiess ss... . ed. es 4721 


in school districts of first class. 4640 
habitual truants committed to, 

4641, 4643, 4722, 4724 

Releaserof pupils From he wtcesce e 6 4644, 4725 

pupils outside of city admitted to...4647, 4728 


truant officer, appointment, etc...4648, 4729 
Supportsof ‘ehildren in. 3s vse. cn 4646, 4727 
PARENTS—See Children, Husband and Wife. 
DCO MIRLVENIIECOULE. i as scale cis sie ye nieters 1814-1833 
SU DWOLELOL ON sD YVivetsitee wraieisi ovis shaevscarels 5858, 5854 


to send deaf, etc., child to school. .5337-5339 
may send child to industrial school, 


SWARLOTYY Mis iso sects shal avcttal 2eaccel ero renee ach cee 4743 
to send children to school........ 4740, 4741 
and child, marriage between void...... 2966 


cannot reclaim child from aid society.. 1838 
inheritance from—See Succession...6517-6540 


eo CA Pee gt ee Oe 


GENERAL INDEX. 


r ‘ 
x 


PARENTS—concluded. Sec. 
preference as to guardianship—See Pro- 
bate Practice, sub-head ‘‘guardian and 


ward.”’ 
when right-of guardianship denied...... 268 
duty as to apprenticed child........... - 263 
adoption proceedings, effect........... 10-20 
jointly liable for maintenance of family 2991 
exemption of homestead for children... 2862 
penalty for abandoning children........ 8116 


homicide in defense of child justifiable.. 8032 
when to defray child’s expenses out of 


Its. estates. 2. Waetoclaciere cunts iece ke eenterete alate 7814 
right to children™onG@ivorce ra...) cr sie 3000 
on action for separate mainte- 
MVANLCOYS Sina staeorera ev staecatseereonon heiaiere 3012 
ON, GOSEPELON, i. / au Su ators b snctecscete 2992, 3004 
may sue for seduction of a child........ 6503 
for injury to or death of child, 
6504, 6505 
divorce—See Divorce... ........- ....2995-3014 
DEOPSUEVAsRIS US eee oeciet stele cneralare ny taeeraers 2583-2992 
PARKS 
Chiés “May HIAY Sout. piacere tir eee ete 570x8 
PARK COMMISSIONERS 
state board: 
creation, (menibers). <6 oC esis cares, ees ate 4341 
APPOINTMENT CUO CUI meee atshers 4341 
tern, COMPCNSATION S OALNG. wy.1s/ nieve cetera 4342 
DOVWROLS secroila i fetele cgi leusjccber anette oeiorels oysters ereans 4343 
bark, sdamalged, se penaleyanie. eisiektelterete 4344 
title takes effect, when................ 4345 
appropriation TOL se, Ghali ec nt ce One 4346 
city board: 
See Cities, sub-head ‘‘park commis- 
SLOWS Chests. eee tle eer oriere ee Ree 760-768 
PAROLE 
of state prisoners, regulations...... 4335-4337 
of child from industrial school.......... 5376 
PARTIES 
Action. DY aSSliSnees NOLO A chien eeere 6495. 
action not to abate by death, etc....... 6513 
assignment of thing in action, effect, 
6496, 6578 
associated under common name........ 6520 


to action to determine adverse claim, 
6507, 6508, 7221, 7247 


in) jaction. forsnuisancelsestner aan 2737, 7240 
adding or striking out name............ 6520 
designated in civil action, how.......... 6443 
in election contest: chcne ait ae ete 24138 


in eminent domain proceedings 
executor or administrator as, 
6495, 7718-7722, 7726 
on foreclosure of mortgage............. 7230 
OL ITON Gai pstfete arctic 3741 
guardian ad litem, how appointed, 


Sudha nan 7336 


(J. C. 7439), 6501 - 


heirs, ete., may sue for death of adult 
by ineslisengey 4 2s icanrhe reer eG ee 6505 
in interest, action in name of.......... 6495 
interpleader of conflicting claimants.... 6517 
infant or incompetent to appear by 
guardiany...) sje ae eae 6500, 7832, 7877 
intervention, who may, how affected.... 6518 
joinder, a part may appear for all,.6510, 6512 
Of, (aSwplainitifis oe sce eatee aeeee 6506 
of, -asxdetendamtst.uaes hee ee toe 6507 
of creditor with sheriff....6515, 6516 
persons) associatedtare meee 6510 
of parties united in interest... 6510 
parties severally liable.......... 6511 


liable, when severally.......... 6511 


ag ee hae 


_ 


ate se OTe 


NCW WOneCOuNterClaini ito. ss <.see. bu ecae 6580 
may be ordered in by court..... 6519 
name to be stated in complaint....... 7. 6566 
adding or striking out.......... 6619 
parent, etc., may sue for death or in- 
UT Vier Ota Chall Auer, feiceees Mo hee ate. hors 6504 
persons claiming under common title, 
6509, 6512 
CON SD ALELULON cyte rreayshene cncierats Ca Crk bute 7260-7262 
plaintiff, when made a defendant........ 6510 
Pe OOhV.ler Als Mau nie cr. o5 38 WicW Nata ics wails 6768 
seduction, female may sue, when...... 6502 
parent, etc., may sue, when.... 6503 
BEUVICOSONL AT ASOME eh clad ou vlc ahiiaccnaau ie nt 6520 
IN WSHecial proGeecdinss.c... 6 csc cd was 7374 
substitution of assignee for party...... 6513 
of parties generally, note...... 6513 
of claimant for defendant....... 6514 
order, in interpleader............ 6517 
severally liable on note, ete., joinder, 
6511, 7037 
tenants in common, etc., as........ 6509, 6512 
title not changed on appeal, civil...... 6999 
trustee of express trust defined........ 6495 
unknown, allegation, service............ 6551 
in) dawiul detainer, ete.) .cwtia oa oie T3819 


water rights, to determine 
34138, 3414, 3419, 3489 
when plaintiff’s title terminates pend- 


Vy OAR ULO Tite amis cereetee tee ec gs. eieh Soe, of de rahe 7249 
when a plaintiff made a defendant...... 6510 
husband: 5 

may defend for wife. beeen eee ee ees 6498 

deserted may appear for wife......... 6499 

MOtLable TOM Ports OL wwwte. ih. nce. os 2989 
wife: 

may sue and be sued as if sole........ 6497 


may contract as if sole, 
Con. art. 22, sec. 2; 2984 


judgment against as if sole.......... 6858 
may defend for self or husband...... 6498 
may appear for husband who has de- 
SILOM e te che teie eves sions eral one ei cgalele eiaiace 6499 
RIC VesUCMUSPANOG., oi. wear-teinieinws eR sel sues 2988 
jointly liable for family expenses...... 2991 


criminal procedure: 
See Defendant. 
lia blerto wUnIShiMent ie ap alc. ake (915, 7916 
principals and accessories, 
Q 7918-7921, 8645, 8851 
prosecution in name of the state of 


SAME tan re AAR ee pe aes Sea airs See pha Dae love hs 8551 
‘title not changed on appeal........... 9206 
HORGOMSDILACVEMMEEE Gitte ohne: ha unos 8018 

PARTITION 

ADSULAGt WUOLIMaAveIMa Kes ve cispciscy wmcsee 7308 
ACCLON VAIO AMG Ys GINS ayera | steletele sie etet esos 7260 
adjustment of claim as among parties.. 7282 
answer, what to contain, waiver........ 7266 
compensation adjudged, when......... 7300 
conveyances Ordered . 6 wc iicee rece eee 7293 
ECOG CINOCL .ew elon stores ele) ster 7295 
eontingent or vested interests protected 7289 
costs a lien, how paid or entered...... 7304 
PELOTON ES Le Os 1s Aoirexere mie ciaaherconte 7304 - 
how apportioned: 7 2... sles oe 7304 
AHsStractmoie title. a... ae, SS 7307, 7308 

as among tenants in common, 
CG a wee an Gis Rte Re eA ater wee Ud06 


PARTITION—concluded. Secon 


of decedent’s estate—See Probate Prac- 


IGE. nice ea Coy ree eerie teint eee T168-7778 
estates for years or life may be set off. 7278 S: 
expenses, how apportioned.............. 7276 
guardian may consent to, without 2 : 

ACHONAA ect Mae OH ine 7303, 7835 
infant or insane person’s share paid 


SUArdlaw wat kines rare eee jinn s 7801) 1302 a 
improvements, etc., manner of partition- “3 

ATISV” Werrseraueee avs als aru sce siemens aor 7272 
interests of all must be set forth....... + 1261 


investment for unknown owners, ? 
7284, 7296-7299 — 


interest allowed on disbursements...... 7209 — 


tenants in common, etc., as parties.6509, 6512 


v wiry ah i” i we) 
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judgment uponvurenports. ase> aeeee es oe 1274, 
conclusive, upon whom........ PN ee 
not to affect what tenants...... 7275. 

lienholders may be made parties........ 1269) 
IU stop Sano vitadiy.)ae see ae el aeraes 72700 


lis pendens, plaintiff must file.......... i ai 
mining claim, how partitioned.......... TO 720Nae 
other securities of lienholders must be st ! 
first -eRbaAUSled).+\\+ ise as see aloes ons eaten ae 7280 4 
Dartiall Partiblon. sas Lea kics wokt. hs eee 7268 
persons whose conveyances not recorded — % * 
Notermmaderparticgnsta|+.0 teh eeeteeres 7262 
referees, appointment’. . ....... ce buctersyenete 211 
one appointed, when............ 7305 
duties; and) powers)... cee sees s V2T2 ee 
TODO WE ie er oe sues ris eis, cae Te 1 ion 
action of court on...... ioqatas a 
rights of parties to, determined. ...... 7267 a 
Sale twhemn /ordere dye iccleve + agersratls sie, crenene 2 ae 
ordered by. court......+..+««s- » (27 
OLMPAT Caer ther hes ah etree ences «+ 1278 a 
cus) Gi oakcjhty AMEN ey ASE eCas oa ce SB B05 ae, (2008 
proceeds, how applied..... oe 7279), ae 
distribution: .°.°2..o-ni. aes T2910 ae 
COSTS, va). UrAths Sie cere etedereke «ik here 7304 
paid into court, when.......... 1283 a 
invested, when .. .....7284, 7296-7299 
held pending determination of “ya 
didting $y hie eee 7282) 
at public auction......:..... sie. 1283 
notice of, contents... 0...256 - (283) 
terms! of; Credits mize. ard eetenere 7284 3 
security for purchase price, wa 
7285, 7298 
VOI wif MO ep Ula riences veces T2910 
referees not to purchase...... GAS 
POPOTE NOL cieeieity aise tae eRe 7292 et 
confirmation, Order. 2s. nae aets 7293 
partysa, purchaser smuenener eee (2940 
share of infant or insane person paid uy ie 
HO) ecliancliaimeeian ik irae stein. 7301, 7302 
summons directed to all in interest.... 7264 — Ni 


compensated for estates sold... 7286 


COMSONtwOL,. LOS Ohiv.c.cricherie terete 1286), 7 
not "given, (proceeding |. nme 7287 + a 
CTL IACO yOLwhidices, 5012 Pree eet e eens 6525 , 
unknown owners protected.............. 7288 ‘ al 
persons, served by publication, aa 
7265, 7270 an 
when impracticable, the court may ad- — < iw 
judge compensation .-. ...s.sthelene .. 7300 , 
who may make the abstract............ 7308 ; 
Woke TaN? Melaka EKORKONn Abd adaudmodsauon.[CAOO 
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en “te aa he fas i tit | 
1904 GENERAL INDEX. 
re = 4 ec. 
PARTNERSHIP Sec. PAWNBROKERS concider Neer ae 
surviving partner to wind up business.. 7724 to give information to peace office Re 
may not be administrator...... 7599 usury law - Wa avert ro} ae uO a ear peer 
compelled to account............ 1724 redemption Of: ALCICISS Wy vie.c.cssgate bee) «eeu aane fe 
judicial officers not to have.............+- 1787 failure to observe law, penalty........ or a 
sheriffs, etc., not to have law partners. 345 cities may regulate, OUCH cooper ele ae ae 
action against in firm name............ 6520 receiving military property, penalty.... 
judge not to have law partner.......... 1787 PAYMENT 
service of summons upon, judgment, party making, entitled to receipt...... 7216 
6511, 6520, €558 of judgment by joint debtor, contribu- 
ASEM eee 6520 WoFIhey Io) Qubooobaasoooeaquagoogss oonboc . 6950 
limited: of mortgage, failure to cancel, damages. 4907 
actions by and against...........-..-- 4363 by surety, substitution to rights........ 7226 
formations TEStrictioOnS 2 6 Ges seine eee 4350 in what currency on redemption........ 6944 
banking and insurance excepted...... 4350 offer of, in writing tender sl aine eaten 7215 
general and special partners, liability, of Jicense, under DLOteSts ec cm steteterslrnere 6094 
4351, 4363 of taxes under protest, action...... 6094, 6471 
powers of general partners............ 4352 when due.......-. ON Fe eae 6015 
MEP EMCALE. LOLI) way oe i ayealeia vie alee ate opie 4353 See Negotiable Instruments, sub-head 
acknowledgment .. .......... 4354 “payment.” 
recorded .. sess eeeeeeeeeeeeee 4355 extends time for bringing action...... 6489 
AMIGAV Abed LC GP ents ete iereiete tere oke 4356 PEACE 
Goh ces atom one 1) Dena hy ar dass 2807, officer: ‘defined! -.- Savas ee. ee 8679 
when deemed formed’: taace. moeisle needs 4357 summon juror for justice’s court 3620 
publication of terms, affidavit..... 4358, fee Bp eee GEE aE ATS NORETR Ee de che, 2s ne 3629 
penowals, ONY, made CA ES Res OR A ea 2000 sheriff( toe preserve pastebin 1501 
ee ny aCe aC UL aa a 3e6t disturbing, punishment .......... 570x50, 8227 
pemes of, general: partners only to be persons refusing to disperse........ 8223, 8228 
NS CClerrmeres cate hearin sy evsterere valeie aveteloeietchon es 4362 exhibiting deadhrencavonsm penal ee 8229 
a LOGE Sunday offenses, penalties.......... 8128-8135 
ee ccn Es Pe eae ae ed daar a 2636 disturbing religious meetings, penalty.. 8131 
a lawtul tmeectings =. . Weecanee 8131, 8217 
gers, running freight behind, penalty. . 3203 keeping disorderly house, penalty...... 8149 
train, departure to be bulletined........ 1240 “riot”? defined, punishment......... 8218, $219 
accommodations to be furnished........ 1241 arrest, etc., of rioters, 
TOILE ON DIAtLOLim, yetGs wows cle eects swale 1242 8223, 8224, 8594, 8595 
Peg tte, disorderly conduct vejeck, rout and unlawful assembly........ 8220, 8222 
ment UBC A ERRERE ES CRA ICAEL ERD CHARS CRONE? Bix Brcko 1243 security to-keep, when required, proced- 
Sy ces DODAILY Fr iph taeartn tes 8445 ie oh. toe is vero eee 8567-8583 
aS cES 4 ante crimes against, generally............ 8217-8231 
pod vansportation prohibited, except, officer to prevent breach............ 8563, 8587 


4779, (3), (4), 4787 
free use telephone and telegraph pro- 


MIDITEG VEXCED Et)... Siiwsg ate oveicres 4779, (3), 4787 
PATENTS 

fOrastate lands, issue, etes.....<0ae 5591, 5645 

to include water rights, when.......... 2399 


person claiming under, limitation. .6447, 6448 
land board not to exchange for unpat- 


SMUCO OLA CMrtc. . sieves tles\eus eieteaiens aactenee 5618 
mining, taxation after issuance........ 5864 
HSEALORASSESSORE Mela cis oreisecteee et 5916 


procedure, note. . 
PATENT MEDICINES 
See Pharmacy, Poison and Narcotics. 
containing certain drugs, labeled....4425-4436 


does not apply to prescriptions, etc...... 4432 
AOLAULOMS MN PEIAlLY: ws. 2) lavecus & cis sfeuw'seene 4481, 4485 
PATHOLOGIST 
See State Bacteriologist and Pathologist, 
5744, 5747 
PAUPERS 
county. to prowide for... .....0500. 1400x40-x52 


to prohibit leaving in county, 
1400x438, 5428 


support by relatives compelled...... 5858, 5854 

ivil action by, without costs...... 2576-2581 

AP AVEMION C Ol. LAKESE ore Hersvrene cle saree. 5979, 6104 
PAVING 

See Cities, sub-head ‘‘taxes’”’.......... 674-748 
PAWNBROKERS 

Sée Loans, Regulating Small...... 4380-4387 

required to keep record, inspection...... 4375 


citizens to assist in preventing breach, 
8004, 8564, 8591 


PEDDLERS 

* town may license and regulate.......... 786 
COUNTY A MaAye HCCNSCe lee een 1400x111 
cities may license and regulate........ 570x388 


annual state license: 
required of peddlers of implements, 


QE GH ay .ichate cues ree Site Pes eon eee 4392-4394 
payment to secretary of state........ 4394 
record and index to be Kept...... 4395, 4896 
fee LOL ey acintns o acorelg ee ekeate, Me ree 4397 
Miolations;, penalty. see eee 4398 
proceedings for violations......... 4399-4401 
does not dispense with local license... 4403 

PEDIGREES 

See Horse Commissioners........... 2919-2935 
PELICANS 

unlaw fil tov lei leae seca cohort ceiiciel easter 2637 


PENAL CODE 


crimes—See Crime. 

see the name of the crime. 

criminal action—See Criminal Action. 
enumeration of felonies—See Felonies. 


how -to“berkniow is ace ree ieen ree 7891 
not retroactive unless so expressed...... 5840 
common law rules of strict construction 

not applicabler ya's Recs siee ae enero 7892 
repeal, .efkecty maa remeeiete rpc Hotncs 5829-58387 
when no penalty prescribed, a prohibited 

act is a misdemeanor...... snchaetearete 8013, 8014 


GENERAL INDEX. 


PENAL CODE—concluded 
interpretation Of wOrds...<....<ss< 5848, 
what intent to defraud sufficient....... - 
civil remedies preserved............ 5841, 


does not affect power of courts-martial, 

GLACE 9a. Fe tes Rse tating Oe cate ia ee ae ee 
power of impeachment preserved........ 
courts to impose prescribed penalties... 
punishment between limits, how deter- 


TAU Cty emte ener Caters ha eI riot ere hea es 
BCHITIACH MOCTIMNGE) se eatastie tock cha ee ae 
“felonies” and ‘“‘misdemeanors” defined, 

7902, 


“habitual criminal’ defined, punishment 
intent or criminal negligence a necessary 
element of crime 


incriminating testimony may be required 
punishment under one provision, a bar.. 
foreign law, act punishable under, not a 
OBIE Sp. SROs che ee Oe. ee Rene eee Sts 
foreign seauitiel or conviction a bar. 
act punishable as a crime and as a con- 
CEMA as og eh PVE em core ICA a AR eee 
mitigation when punished as contempt. 
Omissions to perform, not punishable, 


BAIN OTIC sever s, sasttee ty ot clesc es Vsti cud co Saves eri 
attempts, conviction for, though crime 
GOMINUCCR 2 co <. eNews akties 

hom punishable a Wet weccewers-. bie 
TOSELICTLONSS.. sore ah crater kbs 
imprisonment, when second term begins, 
8530, 

imprisonment for life, may be inflicted 
AGIAN SS 1 gtr iron cate RO eR ee ar i 


Civ Mee AGS eSUSPEN SILOM Olt. sus: stereo a si 
civil death by life imprisonment........ 

GESUPICULONS nr es cite Cra onlate® are tees 
person of convict under protection of law 
no forfeiture of property for crime...... 


PENALTY 
for various crimes—See Name of Crime. 
for felony, when not prescribed......... 
for SE SCeARO:, when mot prescribed: . 


town ordinance, 
imposed by justice, limitation.......... 
on corporation, limitation....... 
limitation of action for, two years...... 
forbidden act for which no penalty pro- 
WAAC SISA) DUSCEMICANON seit 6 oi ce ease 
omission of code to state does not affect, 
7895, 
when court to determine and impose.. 
when maximum punishment not fixed.. 
DN E ALT Se COMODO. uncyeialerciec «tei cieyienarets 
ins. agent acting without authority.... 
company acting without au- 
thority. 20. 
for failure to cancel mechanic’s lien.... 
for excessive claim for mechanic’s lien.. 
‘for selling lots before plat recorded.... 
for failure to report births and deaths. 
LOMCANCelAIMONTSALC stele rete ole onsale « 
to account after foreclosure of 
chattel mortgage .. 
sheriff selling on execution without no- 
DIGS: ¢ Sis Ne GMO cene DEO Oana. 6929, 
for contempt, limitation, 
i (J. CG. 7528), 7067, T7068, 
TOMA JUMCOPALEY + iets hes 7068, 
for charging excessive f€€,..++++++++++- 


Sec. 
7893 
7894 
7895 


7897 
7896 
7898 


7899 
7°01 


7903 
7907 


7908 
7909 
7910 
7950 
8520 


8521 
. 8522 


8523 
8524 


8526 


8527 
8528 
8529 


8531 


8532 
8533 
8534 
8535 
8536 
8537 


7904 
7905 

787 

787 
1784 
7904 
6470 


8014 


7905 
7899 
8532 
1003 
1140 


1147 
3748 
3749 
5025 
5059 
4907 


483 
6930 
7073 


7134 
2589 


PENALTY—concluded. 
for misconduct in office, disqualification 
COMMOT A meats aaeenne ciety See arson sheeie 7906, 
PENDING 
civil action; when deemed: .. 250s ssc 
demurrer ion grounds of...¢..... 
criminal action, when deemed........... 
termination of plaintiff’s title, effect.... 
alienation not to affect recovery........ 
assignment not to affect........... 6496, 
PENETRATION 
any, sufficient to constitute rape........ 
crime against nature. sa fascess os one 8121, 
PENITENTIARY 


DEC COCALO PISO Maca ee tis re oi aeat ie manele 5445- 


PENSIONER 
officer not to charge for swearing...... 
PERFORMANCE 
of condition precedent, how pleaded.... 
by another, discharges criminal] liability 
PERISHABLE PROPERTY 
Salevon aetachmen ta. me aeleem cee eee 6518, 
ObsMe CEM eM USALS Hy hice selavanetis atthe ere vuesere 
order for... 
PERJURY 
Ley UbaKeVol GUN een or ieh eeNUM con a EROS OED OCCT O ES O.0 
under liquor prohibition act..... 
under fraternal insurance society 
CVC ie Sg MRO elt RPE STN SO SOTA SD 
OATH Gene d ray...) Ve cieine wate oer 5848, 
of office not included............ 
irregularities in administering oath, no 


MORETISS Netra rtaketers terete laisieusuepe ata ainsioliavele aaiet ones 
incompetency of witness, no defense on 
UNMET OW Caren ia seavs tenctotasace stave of eee sare suaeuetone 
ignorance of materiality of testimony, 
ANOMASREN'S Cpae.n secon eerste: omtaks fogehstehecla store tees 


deposition, when deemed complete...... 
before public utility commission, 
(sub. 4), 
HOW MOUNIS MA DISt ey emits ceariedenrat at hee camer 
snuboernation, of, penalty... wikia. «eles sae 
indictment for. . 
how proved. . 
HON SATU ee UL ON we eysketars © volfecele atic eveteneraceratetoneee 
testimony of witness not privileged on 
trial for s: .. 
PERMIT 
DULrialy pmMecessitiy: DOME wile wterets qesiereteetys speete 
alcohol, wholesale purchase............ 
retail purchase. . 


PERPETUATING TESTIMONY 
SCSMDCHOSITIONS Bait ctevatetea.e other cmiahetene 7163- 
petition for, what to contain, etc........ 
who may take-deposition.:.......5....- 
examination, manner of, etc... 
deposition, how may be used............ 
papers, prima facie evidence............ 
depositions, when may be produced, 

OLS Chiara e eueteusporecp aa tensverpausnt sore aheresemheneher ers 

PERSISTENT VIOLATOR 
defined and penalty . . 

PERSON 
includes what. . 
defined in law -of taxation’ crs-us -irceer 

in liquor prohibition act......... 

all to assist in enforcement...... 

shake joXsveveyl ACOXOKn rnd meuncad 5 ae 50 
agreement to commit felony against, a 
conspiracy . . 
mistake in person injured, in indictment, 
effect .. 
indecent fe xpOSURENOL ss. ac cyar cudnt ite sar 
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Sec. 


8237 


8671 
7249 
7256 


8107 


6601 
8526 


6519 


3303 
7981 
7982 


7985 
7986 


4822 
7987 


8816 


7188 
7194 


7198 
7197 
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PETIT LARCENY—concluded. i Fsees 


ed 


1906 
PERSON—concluded. Sec. 
who liable to punishment for crime.7915, 716 
damages for injury tO..........+.+. 6504, 6505 
insane—See Insane. 
name changed, when and how...... 4000-4002 
PERSONAL INJURY 
See Negligence, Jurisdiction. 
PERSONAL PROPERTY 
OLTNOG.G., Pec cotare o olatepene ouskele te teverabete le loxetote 5848, 5865 


contract for sale must be in writing, 
5112, 5113 


limitation of action for recovery........ 6468 
sale presumed fraudulent, when ..... 5135 
of merchandise in bulk, when 

VOU Briel chdetcnenesofe sveumicletarerelers 5103-5107 
judgment for the recovery of...... 6823, 6864 
execution of judgment for....6913, 6916, 6920 
on execution, claimed by third party.... 6922 
not affected by execution until levy.... 6920 


seized under execution—See Execution, 
(J. C. 1505), 6912 


exemption from execution.......... 6923-6926 
action to determine claim against....... 7221 
replevin—See Claim and Delivery. .6670-6681 
mortgage, taken on attachment.......... 476 
mortgage—See Chattel Mortgage...... 470-487 

foreclosure of ........ 471, 472, 479-483 
GCONALLOMAl SALES ANOLO sy wm criclenicirel ele soe 487 
FOUN s LACE VO: PECAMN ya dere ereleye) Hedele a 8287 


injury or destroying—See Malicious Mis- 

CALC ee yc hiave rove Rieleuk Gated Se Tela Rte eet 8385 
using without owner’s consent, penalty.. 8390 
of decedent’s estate, sale—See Probate 


BEE ACTL GE Lsiren. fie ate sheveyaichedeus fanekohelerertouet ets 7685-7687 
of decedent, sale without notice........ 7685 
StOCkKMOl, COLPOTAION 1S usin ero alerere oletes ore 878 
OL TAUTOAG, MOTTE A LS wie seams ain sig eg a 487 
rolling stock of railroad deemed........ 487 
Ole WAG MUSE! frSR,. ster e heieiaeteenecietelete 7831 
lien for repairs or alteration............ 3773 
tax—See Taxation. 

ALOT OLS ce Waa rgece ce sty oe aeatele 5995, 5996 

SALSOLOM a pe Mave he yaeralaerarcemeivgets 6032-6038 


stolen, unclaimed, disposition of....9410-9415 


bequests—See Wills ............... 6311-6403 
perishable, sale on attachment...... 6718, 6719 
Ofdecedents (Salen fe. cxrantacel 7561, 7685 
PESTHOUSES 
NOCATIONNOL «2 (alicia e sistee aa aud haw lopele eierterevers 2765 
ee pIn ge yDeNAlby Wwe a 220 als, otevaie.e etede aba re eichare 8188 
PETITION 


Seen Complaints iaarct staves. rast touersionts 6566, 6567 

in probate practice—See Probate Prac- 
tice, sub-head “‘petition.’’ 

in guardianship—See Probate Practice, 
sub-head ‘‘petition.”’ 

in land registration matters—See Land 


LOST ETADLOMM a await via hausss ene anteer aelel aac 4296-5006 
for termination of life estate..... Sejesed Toke 
TOP wit, Of habeas COrpPuUS.....s.. as sone ue 2672 
for rehearing in supreme court.... 1647, 7014 
HOMEMECTA GH CLUVAaLIINIVES 22-0 yeajaiao sie Geen caine 770 
forsiree puUbliCwNOTATY s 01.5.1. vels ye 6 a 3710, 3719 

NEL CeenVsRI I) UIT al eistetars icles suse Oe 3719 
for establishment county hospital...... 2775 
for parole of prisoner not entertained 

yam DOARGMOLG DANAONS ire sarsuissee ena es arose 4337 

PETIT LARCENY 
FUISGICTION a GIStiIC EM COUN Ess.) mete sic ictel- 1667 
CLEY COME eer ma get siaserentesAet neal aeons lis 
Ioan ovlashornl Govier. oevacde bebe 6 1759 
JUVeNnTlelcouUntianmweatyst cis «sheet 1815 
justice’s court). lapel .+: oiler Se 


defined 2). av )ee. denote peers 8288, 8290 

punishment «2 0) cece gelace sles seein cise ae 8292 

Cities» may DUMISIN faye cieteleisnl-lelereeietat=rerale 570x49 

See a rceny. «a2 prcieiehatietiatensral ta torres 8285-8303 
PHARMACIST 

defined... & teeta es oe eae neces .- 3842 % 


PHARMACY, POISONS AND NARCOTICS 


adulterations or alterations, misdemean- 


ro} MER Rey RECA AA ian Pet AA OO Oeil Eisai Bae eels) 
board of pharmacy, number............ 4409 
appointment and qualifications.. 4409 
AULIES oye cctidis op oialecleuseles oerere teeters 4411 

issue licenses ....... 4406, 4407, 4411 
compensation and expenses ..... 4414 

make report of fees..... ue ic 4414 
receivesally finesy ...:ircteeleleaiereres ~. 4419 

may impose restrictions on sale j 

OL POISONS ya pas wietelavelete tera ae 4420 


designate poisons to bear label. 4425 
adopt and distribute schedule of 


antidotes” Won awost.ccac hie vie eerie 
may adopt rules for restriction of 
PRSENIES Gh O EOIN o, Ggoduaoeccr 224428 
may employ special counsel to 
assist in prosecutions......... 4430 
receive percentage of fines...... 4431 
receive and dispose of seized 
adrues; pipes; ete. . 2 fisnoneew4a4o4 
~ revoke license), when. © jesse. - 4435 
carbolic acid limitation on sale........ 4436 
SXCEDLION, Ths auch ele © sie emer . 4436 
drug store defined i.e. y-.) -)jece lve nei atota severe 4405 
feesfor liGense fa 10h) ease cee eae 4406, 4412 
YONG Wal ea Wigs ehee cle rotsraretoera eats emt 43, 
fines, under pharmacy chapter, disposi- 
CLOTS, ces) auctor eas shee ctor er eee 4419 
under poison and narcotic drugs 
chapter disposition ........... 4431 
label, poisons must bear....... 4420, 4425, 4431 
certain, need enolic Matancera 4422 
FOTN OL a OLN. bean ealotrcsererele enters «. 4426 
to bearvantidote Seidel 4426, 4427 
original packages to bear..... ~. 4429 
OXCEDELOMG ri sar iepe elon . 4429 
omitting or mislabeling......... 8199 
PCNAIEY. Sah sere alas revere 8199 
license granted by board..... vsenetahe oie woe. 4406 
toxiassistantivg. “omc terme ere - 4407 
minors, sale to of opium and narcotics 
PLOHIDICSd iie-wectieen eee oee Bad ehc: a aleyta 8442, 8443 
morphine sold only on prescription...... 4421 
narcotic drugs; denned... see 4432 
limitations on possession, sale, 
QUO, mot sieretarptav orate ehsnspshaleee eeeneeete 4432, 
record of sales kept..... ay eecevener 4432 
unlawful to sell or give away, 
8439-8442 
limitation on prescribing...... .. 4432 
unlawful to sell to minors...... 8442 . 
penalties for acting without registration 4415 
using title unlawfully......... .. 4416 
SON STALLY I cece cals Gola cart ete 4417 
adulterations or alterations...... 4419 
Sale: Of “POISONS W scans es 4426 


to persons under 18.... 4426 
possession, and use of narcotics, 


LCA cee eee 4431, 44382 

Of IDES NEU ncaa 4431, 4433 

omitting or mislabeling......... 8199 
substituting or deviating a pre- 


scription , . +..,....+...+.4+-- 8199 


PHARMACY, POISONS AND NAR- Sec. 
COTICS—concluded. 
pharmacists registered, only can prac- 


CICS ae MME it rare o Srelctals Stake ian 4405 
CUTAN Ca VIOUS eyeie aie cus or cacvapeieteiave, ae 4406 
GOMewia MILO SOn.us | scerstaatessrsais saute « 4413 
GOT Ne Uitors tirrerstnersariicite meee ie 8342 

WHATIMAGY IGeMMIEM I wo diye nisce cates ea Os 4405 
proprietor responsible for quali- 

LAYER CCTECKO DEAREST SION | Ue Naa eo) Tepe ges ae 4418 

pipes, possession of certain, penalty.... 4438 
poisons, selling and labeling............. 4420 
restrictions in sale by board, 

4420, 4428 
county attorney must prosecute 

WAOVALTONS > chs Peemanin sn, 4 ower he 4420 
sales to be recorded, details.... 4425 
sales to persons under 18 un- 

ASW al espns aeat Soot Ae tyese yeiece ais: Fuchs 4426 

Prescriptions, imitations On % . c..cse6. < 4432 
substitutions or deviations, pen- 
DEV R= ey trea sale eM areGiere SSS ne 8199 
search and seizure, drugs, pipes, etc..... 4434 
SLANAATOC Oty OULULY Alaris cea whlale tess eete 4419 
PHEASANT 
WUOLECEOMNOE shiae Spee los Gheteleiers uesremiala austere 2636 
PHOTOGRAPHERS 
cities may regulate business.......... 570x38 
PHRASES 
construed according to context and us- 
2 ELEN, 2 UNI ae SORA ee eRe ae 5847, 5848 
dmeeTaal COME, “CLCsi ees cc.ctls slesccere 7893, 8839 
in negotiable instruments law.......... 4230 
MINA (OL SAKA LOM yareaas S's 6 coven pretsie glove oateisls 5865 
PHYSICIANS AND SURGEONS 
acting when intoxicated, a crime........ 8170 
privileged communications to.......... 7124 
may prescribe narcotics for minors.... 8442 
license may be granted to certain per- 
SONS NOt STACUATCS cc cis siete A oyslehs 4443, 4452 
at state prison, appointment and du- 
LOSE Ea tehsen cope he one Thais te laren 5450, 5452, 5460-5462 
at mental hospital, medical superin- 
ERIM CIAL $50 oie Gnas cise sieharabencrsoereters & 5393 
AIS SAS GAINES ee memiae ol cisraererative sar ete ae 5396 
duties on examination of insane....5403, 5404 
practicing, exemption from military duty 3826 

Perit — UT MONEY ae: Stare alla al el specie laters)» 8599 
report births and deaths ......... 5044-5059 
burial permits, certificate for.....-.. 5043-5045 


\ 


to report contagious disease—See Health, 
2726-2728, 2746, 2764 


to supervise disinfection in typhoid 
CASCS aa eR eis ckeher stays eiatone s edaveseretere tele 2762 
to report cases of tuberculosis.......... 2764 
prescriptions, limitations as to alcohol.. 3370 
to narcotics... .. 4432 
license revoked on conviction........... 3370 
no discrimination in county hospital..... 2788 
sign death certificate.............. 5044, 5045 
(HUVE™ Op bavlale (excvs1O WALLA KO Mn AM AD TED ICO Oo Oo 5051 


registration with registrar of births and 


NSN O TA Se here RoC NO OURO EL OEaD 5054 
board of medical examiners: 
WOWCESMOL By 2 plaeleivic's Waters) iste suis cvelereiy 4440 
members, appointed by governor..... 4440 
number, qualifications, oath... 4440 
vacancies, how filled.......... 4440 


expenses allowed by examiners 4440 
fees turned to state treasurer 4440 


LOWMMOVAl= Dy eOOALG sj: letern\ole me 4454 
may administer oaths and take 
USSU COIN 5 6 loo abe BOU OED 4441 


organization . . ...-+..sseeseeeeeee wees 4441 


_ GENERAL INDEX. 


PHYSICIANS AND SURGEONS— Sec. 
concluded. 

board of medical examiners—concluded. 

TIVE CLIMES I Ay iraees ese dietetic oer ree 4453 

CKXAMUNAMONG Me career ae ota meine eke 4441 

Qualifications tors yess are. 4441 

LEO WOR spy gldetah Tees Nua 4442 

NO WeOCOMCIGES Che rey Ran ea ieee 4446 

Welved,. When: ie cose cone 4455 

eertificates of, . two LoOrmsnn mn acieeeete 4441 

without examinations, when.. 4455 

refused, reason, hearing...... 4446 

to be recorded, fees.......... 4444 
county recorder to keep record 

(Chia ORE ent Ra om othe A 4445 

indorse revocation thereon.... 4447 
revocation of, grounds and pro- 

COCCINGS ee ac siete dae 4447 


judgment to be record- 
ed with county re- 
COLMELI ae hele kerinene 4447 
for prescribing alcohol 3371 
unprofessional conduct, certificate re- 


HUSSAM LOM ie mise Mesnetne ern omits 4446 
NVOABU TNT Meares aiatetey clei ate cae sretoniome 4446 
witnesses examined ......... 4446 


certificate revoked for, by court 4447 


proceedings to revoke...... ©. 4447 
ASRS FAC Seay NS sey wae eee 4448 
practicing medicine contrary to law 
CNIOME Cs ces aie esaer ea eae 4449 
GefiMe dite pas ee cele ian arse re eee 4450 
unlawfully, penalty i. so.s5.5 4451 
obstetrics, examination, fee.......... 4452 
“recognized school of medicine’ de- 
SN AKEYO RGR Dy naT OA ae moi No rer Suh Oe anit oss & 4441 
examinations waived, when........... 4455 


eertificates from other states received. 4455 
OSteopathys-GeLemicavte ws i. jsdntclnnec au tie 4456 
contempts, governed by general law.. 4457 


PICTURES 
Seeminstitute not CATs, ma shcske sree 5300-5317 
indecent exhibition or sale of, penalty..: 8144 
seizure and destruction....8145, 8146 
invslot Mmachiners ape ke eeetee eee 8492 
peddling, state license............... 4392-4403 
unauthorized use, penalty ....... 8177, 8178 
restrained, damages . . ......... 8179 
PILES 
HeGhbuauak=aeporevotaylUncme =r) as aro teoeIen a do cK 3 8394 
PIONEER 
oleae yele Jlereeeb MoVolbIGENZs nip acini oon conics oo 2896 
FOULS, AtOMO eS. SULV EVO cra cie stole laicleuiotesec telat 2870 
BtAates LOAG, wy WET ws 0 yerter voters 2871 
PIPES 
injuring water or gas, penalty.......... 8408 
connecting with unlawfully......... 8409, 8410 
EAbaree bo SOKASUS GA cm pian aE Can 570x138, x14 
conveying natural gas, right of way, 
4024, 7330 
of gas wells must be plugged when..... 4021 


easement for—See Eminent Domain, 
3466, 7330-7850 
license to construct pipe line not revoc- 
able, note ...... 
PIUTE COUNTY 
in sixth judicial district..Con. art. 8, sec. 16 
legislative members........ Con. art. 9, sec. 4 
OUI ATOR ye ie phs cv plays revana str ieitote) ck oteeebentas te neee 1308 
Junction, county seat. 
PLACE OF TRIAL 
in county where action arises, note, 
CGonmeahty.d;, SCC. 2): 


. 


your 
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PLACE OF TRIAL—continued. 
causes arising out of state in favor of 
non-resident... 
causes arising out of state in favor of 
resident... 


district court, civil procedure: 
general jurisdiction, 

Con. art. 8, sec. 5; 1667, 
actions real, in county where situated 
when realty on county boundaries, in 

either county... 


to adjudicate water rights on river 
SMASIBS COE o) Soin DOOR HORS LNG G.0' ONL 3411, 
for recovery of fine, etc., where cause 
SITISEMES. ren as cca cla etal ariaeienerkr + atereue ete 
against public officer, county where 
CAUSCUATIS CS mmatus cate ierretets wiereta.ciel arenes 


against county, in county, exception.. 
written contract in county of perform- 
ance or of residence of defendant.. 
where cause arises or where defendant 
resides ... 


place of business of corporation deemed 


its residence. . 
when defendants all reside out of state 
in any county. . 
when defendant about to leave state, 
where resides or served............ 


CHANZELOL, ME LVOUNAS LOL siete stalspaleteralntctsiel et 
waived if not demanded..-... 
On Stipvlsaciomie io iia als.areien 1680, 
TO NateCOURt tay. sterl reise retake 
transtermoLPapeEss cress seactare 
COSUS Ma filers tote sieieteis roreta stsrchateity 
refunded by county to 
COUTLY era ena neieree tants 
FULTISdietion Of COULEs car. crettslne 
after charge, copy of judgment affect- 
inewrealty sreturned sc-h so. street 
ex parte application heard in another 
district, when... 
disqualification of judge............... 
probate cases: 
general jurisdiction 
ini county of, TresidienGe ic. citys son le oe 
if decedent a non-resident............ 
in county where application first made 
when judge disqualified, transfer.... 
metransfersot action; when... sn ceee 
powers of judge at chambers, 
1679, 1817, 
when parties consent, at any place, 
1680, 
district court, criminal procedure: 
general jurisdiction, 
Con. art, 8, sec, 5» J667, 


offense commenced without the state 
committed through agent.... 
WARN ONG COUNMUY sei racl erie eer 

near county boundaries...... 
murder or manslaughter when injury 
inflicted in another county.......... 
INKCASC OLEAN: ACCESSOLY so c.ceig-ac neces 
principal mnote Presents .s.% cscs sce oc 


offense committed on vessel.......... 
kidnaping, prostitution, etc........... 
when property taken into another 
COUNTY: seats ase Potties orelqeietelsl siete Ne « oral 
ENCASON sceiey Seiie ches rere Merecstocuststetrelcleie c's ws 
escaping. from DLISOMe ae riae «cece s 8657, 
bringing stolen property into the state 
change: of, SYounds. apeiron 
application, how made...... Bn 


Sec. 


6530 


1668 
6525 


6525 


3459 


6526 


6526 
6527 


6528 


6531 


6531 


6531 


6531 
6533 
6532 
7554 
6534 
6535 
6535 


1436 
6535 


1668 
8645 


8645. 


8648 
8648 


8649 
8650 
8651 
8654 
8655 


8656 
8659 
8658 
7916 


GENERAL INDEX 


aTAdavit, ian oem te eee 
to what justicemsses. eee 
transmission of papers..... 
but one allowed 
procedure after 


PLACE OF TRIAL—concluded. Sec. 
district court, criminal procedure—con- 
cluded. 
change of NOtICe minis rele aensloceheteterenatele 8912 
before new trial.......... Ferenc MO DL 
in defendant’s absence........ 8913 
OFAC LOR Cs ed cyaee aheipkedesekeeeraenene 8914 
to! wha@kEr COUN yar emteiaciere iene 8914 
entry (of order.) corer ion emer 8915 
transmission of papers........ 8915 
removal of defendant.......... 8916 
notice to witnesses etc....... 8917 
costs, a county charge when.. 8918 
statepmay: Naver a: ead 8919 
procedure after removal...... 8920 
city court, civil procedure: 
Seneralejurisdictio ne wwe eerie 1709-1712 oS 
change: of, rounds) Lora cman 1730-1732 q 
city court, criminal procedure: ; 
general JUPISAIGHON om scsi aioe miele 1713 
change. of, grounds) for veansssacds-e 1730-1732 
municipal court, civil procedure: a 
general jurisdictions au eec teeters 1758 ee 
change, of; grounds = fori... seine 1752 4 
municipal court, criminal procedure: ua 
general jurisdictioniew.. .a,c1 crest 1759 x 
ehange (of, grounds) fori cn ss ae eters 1752 } 
juvenile court: ; 
eSeneral “Jurisdiction ey ie cere alerts 1815 . 
Justice’s court, civil procedure: 3 
general jurisdiction .............- real, ale? “3 
in“ precinet;, ‘exception suas... eee 1780 7 
in wrong precinct, void judgment.... 7448 7 
change’. “4 bs casted cee eee 7430 ‘ 
‘when no court in defendant’s precinct 6 a 
(Oe NS) Whi meMGL SP GE Hoon Gn oie avroshoolbls oo 7426 e 
defendants jointly liable residing in e 
different iprecincts 7a). sere nee 7426 
injury to person or property.......... 7426 q 
forciblesentry, etches eee ~.. 7426 4 
enforcement Jofs liens sneer eee 7426 , 
NECOVery (Of MPersonaltyerwecs eee 7426 ; 
when defendant non-resident of coun- 4 
TY os, > alaredevate, al ney atatoee Rope 7426 
OL State ad. xe cce heer eee 7426 
contract to be performed at particular 
DIAGCE Rosas teks mctosteccts Rete en etoe . . 7426 4 
when parties voluntarily appear...... 7426 ir 
in cases not enumerated, where de- 
fendant, resides) jl. eee ee .. 7426 ; 
change of jurisdiction, grounds....... 7427 
but once, exception......... «e- 1428 : 
to court agreed upon......... 7429 , 
transfer of actions... 286 7429, 74381 4 
action brought in wrong pre- E 
clinett 5 24 0°. eateiee Se 7480 
COStS tor be paidinastios cae ove 1430 
jurisdiction ‘oficounts.. nee 7432 ; 
disqualification of judese,...c-cesneen ee 1785 
sickness of judge, another justice may a 
Act ur Ree eee ane ee 1541 
when title to realty involved, cause a : 
transferred to district court........ 7433 y 
Justice’s court, criminal procedure: % 
Seneralejurcisdietions.s eee ae 1784, 9419 i: 
change lols croundss. eee eee oo 9420 
preliminary examination ...... 8740 ; 


MSE ae on 8891 
ing ¢ ida 8 SEE Ree 3832 
LAINTIFF ant 
oy Dp rty complaining known as............ 6443 
title not changed on appeal............ 6993 
4 ice . judgment for or against one or more. 6854 
hts as among themselves eisiod. 6854 
“summons—See RS MAQIINOTUS yorsa ots cicss! ene 6538- 6559 
An pleadings allowed—See Pleadings...... 6564 
_ judgment—See Judgment. 
- must commence and may conclude argu- 
TUL eM ese wee sp-ctsarencieis ato. suar'ene Seater ree 6802 


when to give security for costs, 

ie (J. ©. 7542), 2598, 7051 
hs when ‘may bring action without costs, 

2576, 2581 


A ‘: -action in name of real party in interest, 
~~ ERC OT ULOM Si cree arereisgern se sake’ 9 SOL eae abet 6495 

_ trustee of express trust defined.......... 6405 
executor, etc., may sue alone.......... 6495 
parties having an interest may be joined 

EES! og: Edga Goi outs NEE OO CSR Ine mee 6506, 6510 
-  — when plaintiff mae a defendant...... Se. Oaks) 
Sada _ married woman may sue, etc., as if sole— 
- See Married Woman............ ar 6497 
infant, ete., to appear by guardian, 
ai 6500, 7832, 7877 
=a Beaneaiat QC A teman 5. wa <cslevs ays (J. C. 7542), 6501 
_ female under 20 may sue for seduction.. 6502 
_ parent, etc., may sue for seduction of 
LRTI Tes nes ec oe a 6503 
parent, etc., may sue for death or in- 
. BUTI O TALL hese ciay-o)fe atin tenet orate rare, Sahel elle /m, 0/3 6504 
‘heirs, etc., may sue for death or injury 
ESE A yes ee . 6505 
tenants in common, etc., may join or 
= one or more may sue for all.......... 6509 

_ action not to abate by death or trans- 
a= 2050 hel ola Orc SES gt Bn Sn te Soba sea 6513, 7249 
Or etiocney fossils siTMMIONSsisys)-). sce cite 6539 
in action to determine adverse claim. 6508 

PLATS AND SUBDIVISIONS 
S Owner May Plat Wands: eo. eee rie oc 5021 
Beeemnian must. be “made... «os oseeen coe eee ot 5022 

: ed os acknowledgment recorded . 1584, 5023 
= e approved by city council, etc... 5023 
~ dedication OLsstECets:, CtGe. vewe ster s 2800, 5024 
selling lots before recording, penalty... 5025 
—s- vaeating, application to city council, etc. 5026 
as : MOSSEL a etter bse taste io tannic a aoe are 5027 
Bio? : Bheaniugsorderins loncan acca es 5028 
a See POLtion Bot DEMON arco dean 5029 
ee ; hearing Order... y.0--% 5030 
 PLEA—See Pleadings. 
defendant must demur or plead, 
ites (J. C. 9431), 8887 
cay Wal) @ Mikes caete chensels ees Meuse pall pene ticks 8888 
a 5, Fa Gh PAA So OOo ...(J. C. 9424), 8898 
of ‘‘former conviction” or ‘acquittal’ 
with Oruwithoute snot Paley te ce ects 6 8898 

Becen. Diltelnasie » «+1 Shab tise somata Say Oe 8888 

Bemtistipevoral, fOr... 0.0... G..G: 9425), 8899 

SOUR ATL ATE TIUVCTIC, cr fie: co ave carer anera 019 0080) : 8872 

lentereds on minutes, fornt.:..s..20:45.. 8899 
Sas guilty put in only by defendant...... 8900 
may be withdrawn, when....... 8900. 
HOGSIMNONT sv sie ss (J. C. 9449), 9041 

of not guilty puts what in issue...... +» 8901 
evidence given under........... 8902 
aay acquittal or conviction. /8903- 8905 
spopar ay Paria Mottaer tatu oiekele sg OU UD 

Scien CAS} 


‘Sec. 


PLEA—conecluded. 


when defendant refuses to answer...... 8306 
of corporation may be put in by coun- 
sel . Tinie arate, hat en eons pr eee 8900 
must Re Seed ae ANUS: Se sorkaces wewcaoente ee cS clave 8975 
PLEADINGS 
account, how pleaded when............ 6598 
items’ ‘ony demand... wanes 6598, 7204 
Hil ofmpanticulansy. veces 6598 
answer—See Answer . . ....:.....- 6575-6582 
allegations not controverted taken as 
LLU} LOX CE DELON). guesses ates 6606 
MMaterial adehiesds, os. oreo een 6607 
clvil action; butt one sformin. ast 6552 
complaint—See Complaint ......... 6565-6567 
cross-complaint against co-defendant.. 6581 
counterclaim—See Counterclaim . ..6575-6582 
conditions precedent, facts need not be 
SUAVE sO LOOL acer merited sueecuss See tata eee 6601 
copy may be substituted for lost........ ones 
copies furnished, officers not to charge 
LOW ye erie Takai ota ele a wcelotaet nie Ee ea 7227 
CONSTEUCAy, LIDSEAl liyones: o's ros pceeestens 6596, 6622 
corporate, partnership or representative 
capacity pleaded generally....... 6610, 6611 
CORMC de eed etre qperscan de thcters ee cere 6562 


demurrer—See Demurrer, 
6568-6573, 6586-6589, 6592 
demurrer not waived by filing answer or ~ 


reply at same time.......... 6569, 6579, 6618 
defendants se pre.cpera tdi cenit ew oe ee 6564 
forms and rules as prescribed.......... 6563 
interpleader of conflicting claimants.... 6517 
judgment, how pleaded, proof.......... 6600 — 
libel or slander, how pleaded, proof.... 6604 

truth or mitigating circum- 

ST ATUC OSS sO ake steers ocgetone omerennee 6605 
limitations, statute of, how pleaded.... 6602 
name of party, when unknown......... 6621 
private statute, how pleaded........... . 6603 
reply—See Reply. . ....-..02 000000 6590-6592 
real property, how described............ 6599 
FOV HUNG U REC ire eis «Ain. nema TENOR MeeOm ARETE cratia cro) 2° 6564 
sham and irrelevant, stricken out...... 6597 
subscribed by party or attorney........ 6593 


supplemental complaint, answer, reply. 6608 — 


3 BUBBonG oooh oben b 6608 
6609 


not a waiver . 
SOryead amas ileG .i0O) Wel cr.-ces, rere ries 
how sMa dens. wakwc wie sme ee 7024-7032 


service, 
timetor, exten dine=. carats cheer 7023 
UPON Tea GLOLME Vs. ceria cle crus lmaetetes 7030 
time to file may be extended............ 7023 
SUSPENdEO = WISIN 2s beeeenn eres tere 6547 
taxes,| in suit for collection. of......2... 6091 
verification—See Verification . . ...6593-6595 
with defective title, when valid......... 72138 
water rights proceedings, statement in 
HOLA CE COt Umer mma unt rrts venhe acces wecerres ote aenetes 3417 
variance: 
not regarded unless prejudicial....... 6615 
not material, disregarded or amend- : 
ment ordered without costs........ 6616 
failure of proof distinguished from.... 6617 
amendments: 
ordered when party misled, terms.... 6615 
as of course when, service of........ 6618 
Ine seneral wONk- CETIMS:,.< i. -tasesisisatte aeie 6619 
discretionary power of courts as to al- 
TOWANCO OL @ CC icc. c.cc ev oie ere intel 6619 
officer sued for conversion may plead 
ANASPLOV.G WVaANUC Ts 5s s.faycieters eee qeimiaters tens 6620 
fie) anor walshaaer Opie mee ha foend noc arrest 6619, 6621 


ay 


i 
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PLEADINGS—concluded. Sec. 
amendments—concluded. 
errors and defects not substantial dis- 
VER ATIS Cuan ase eats nictesslacereerelstedatah acer 6596, 6622 
time to amend runs from notice of de- 
CASIOIN TEXCEDULOIL so ei eseistatehe siarerclereyerers 6623 
probate practice: 
petition, etc.—See Probate Practice, 
sub-head “petition.” 
practice in civil cases applicable.... 7558 
demurrer to petition for probate of 
Will ProCeedINES 29. wc ccc e neve e ns 7571 
answer to petition for letters of ad- 
UDISELATLOMN em ciactie alee natensis eorreitiens isles 7604 
required to be made more specific, 
WT GTAaian ome” roavernt rare velntials Cakeneternis ereneterevene 7873 
in city court: 
same as in district court.......... 1715, 1729 
in municipal court: ; 
same as in justice’s court........ 1762, 1763 
before industrial commission: 
TE prescribes, LOK ele cles e cieieiere 3130 
before public utility commission: 
WOVOCECAUNC i eure ea leys's rer crecaensieyeret iste 4820-4853 
in Justice’s court: 
idenerery akon Scere atulan oogaoo Gautam do.0 7447 
except complaint may be oral........ 7447 
ONUIMETA CCGA. ba ten-Veterisdscerstchetacts che eatel ot dictate 7449 
COMPIAINI Ce eeetion ce iclessle epsceteicyeXoraterecrensereens 7450 
MMUSt se: WELIICO sei. srpsecrere tells 7447 
must allege proper venue..... 7448 
Chalchy; Ano Ob Metts DOOOMOGOUne OG onor ean hte 7452 
(OKA eR Ageia niaekicn ose aumconHon 7451-7456 
name unknown, pleading, amendment. 7440 
AIMICNIGINENES pict tb conc’ leleuseousl ven tevote 7457, 7458 
ANS Went Owe we: fe uctainc ile tetetetel Mery: 7458 
verified in forcible entry, etc........ 7325 


denial of certain allegations.. 7489 
inspection of, or copy of writing de- 


TMATLGO sven is, .snhciapetorls «sie ate seicks sseleyete wrekers, 7488 
criminal procedure: 
only pleadings of defendant are de- 
manage AWeel (Kei ooobcoodcoooTponGeS 8887 


complaint in action to keep the peace. 8569 


accusation for removal of officer...... 8626 
COMPIAINE, GENES a vavecioaee cin cicieen sore 8674 
FOV 755 thee ai suctstarehers ences. ¢ Shere erste 8680 
rules and forms, those prescribed.... 8828 
indictment—sSee Indictment. 
information—See Information. 
demurrer—See Demurrer . . .....8887-8896 
Plea—See Plates wc sutcesbid melneuis 6 8898-8907 
liberality in construction . . .....7892, 9365 
justice’s court, complaint, form...... 9420 
HetitioUS@natier, «le, uetete 9423, 9424 
Dleas Oral wae... ses otereete 9424, 9425 
demurrer; ‘grounds ~ wee. ee 9431 
NCWaACOM plain tes aacovesias ve ete 9432 
Juvenile court: 
Complaint. CONtEMtS. ww sscaieiciee ees 1817 


PLEDGE 
collateral with negotiable instrument.. 4034 


See Chattel Mortgage .. ..........:.. 470-487 

See Pawnbrokers. ; 

See Loans, Regulating Small. 

interest, ,USUTIOUSH. wee. oe Beets eR CAC Ag BERL 
PLUMBING 

cities* may, regulates ieee ae arate 570x38 

lexaminerstore meee eect aie - -570x48 
PLURAL NUMBER 

includes singular........ eteaseraielere oe. 5848 


GENERAL INDEX. 


POISON Sec. 
See Pharmacy, Poison and Narcotics, 
4405-4436 
murder by, firstideereey ance ais sfe OUD 
putting in food, medicine, or water.... 8171 
faahipbireamney COTES aAddo Son voconudp DORN . 8387 
administering with intent to Kill........ 8045 
omitting, to Jabeltera. emits rr tert 4420, 8199 
narcotic sold on prescription only...... 4432. 
not sold, ete., in state prison......... «.. 5486 
restrictions On Sal@...).. 22. cssc ee 4420, 4428 
Balesstom bor Lecorded semen ania we. 4425 


sales to persons under 18, prohibited.... 4426 
POLICE 


county may regulate outside of cities, 
1400x19. 
city marshal ex officio chief of.......... 649 
duties and powers... .......646-649 
MAVMSCLVE  PLOCESSamiircctenyeermernT 635, 647 
may arrest without warrant, when...... 648 
in cities, appointment.......... MAO. Gil 
TOMOVAL” yA veces osc boo cterctetomene - 602 
duties and powers........ ....646-653 
bail commissioners ...........650-653 
in tOWNS ce. ce ciers PE HOS oriole dalsie afore OORe 
under special laws............ atthe eran cieret OOO 


power, in legislation, note..Con. art. 6, sec. 1 
ordered by mayor to prevent breach of 


DCACC Macias Wine, sivhcccsfe terete einer ocelot ODOM 
clerk of police, duties as to property.... 9415 
exempt from military duty........ wees SO20 
may apprehend dependent neglected 

CHILO, Seales stele olore ate vis axaiviete seu ieee 1835 
possess powers of constables........ 647, 659 
gambling devices, Seize.............ee0- 8162 

PYOSECUEC Ss. Succeed ere vrs see ShOM 
department in cities of over 12,000: : 

GLEACCM srs) 2 care ote et che toreicbers era etorortoee . 654 

shall consist of chief and subordinates 655 

mayor shall appoint chief....... 65115) sOGe 

council fix number and salary...... a\2 ODS! 
chief may appoint or remove subordi- 
NALOS: 4 Gee paets alate cya noe hae nee «ve 600) 

LEMOVAl Ole CHCl. annie meee Sees OOIE 

city recorder notify of removal....660, 661 

chief may suspend subordinate...... 663 

city council prescribe qualifications 

ANG “QUEICS LS ya Tacs nl tenner eee 663 


POLICY, INSURANCE 
See Insurance Companies.......... 1151-1171 
See Industrial Commission,...3101, 3116-3118 
See Fraternal Insurance Societies. .3275-3316 


POLLS 


See Elections, sub-head ‘‘polls.” 
See Corrupt Practices. 


POLL TAX 


defined, amount, when payable...... «.. 4465 
county road commissioner notify when 
DAV ADIT aw i tems stoma retorts : 
furnish list county treasurer... 4468 
non-residents, transients. . - 4466 
collection by suit, no exemption..... «+. 4467 
by county road commissioner.. 2823 
exemptions firemen, certificate . 4469 
honorably discharged soldier.... 4470 
member or officer national guard, 
3872, 4470 
issuing wrongful receipt, penalty........ 8242 
POLYGAMY 
forever prohibited .........Con. art. 3, sec. 1 
detinedsipenaltysiamemeene «.0 so eee OCR) 
counts in indictment, etc............... 8091 


tee eee eee 


4466 


owe 


*« 


GENERAL INDEX. 


POLYGAMY—concluded. Sec. 
issue of polygamous marriages legiti- 
WIA CE br shrs vents syectoe wate mitetaiars .... 6425-6430 
POOL SELLING 
defined, penalty ......... Prema iein overs, diatere 8161 


POOLS AND TRUSTS 


legislature to provide against, 


; Con. art. 12, sec. 20 
discrimination against newspapers—See 


ING WSDADGIS erect since det. alec ns bes 4490, 4497 
comnbination wumlawFlul-% ess ccssce de evens 4475 
to- fix prices; ete., conspiracy............ 4476 
certain unlawful specified . ............ 4477 
issuing or owning trust certificate...... 4477 
penalties, firms, corporations.......7... 4478 

RaSh ZGHORNICE ey oe Shek aeoD Bi oeoe 4479 
COUPEACTS VOI Wite Dito viele e's sha canes coms 4480 
forfeiture of corporate franchise....... 4481 
secretary of state to give notice........ 4482 
action to forfeit franchise, judgment.... 4483 


person injured, treble damages......... 4484 


“person” includes corporations, etc.4485, 5848 
POOR 
house, county may provide...... 1400x40, x42 


abatement or remission of taxes, 
Con. art. 18, sec, 3; 5975, 5979 


to be cared for by county........ 1400x40, x52 
farm in connection with poorhouse....1400x42 
Sane wot, DY LElALIVESs ani. cc.0% cis 20 choles 5858, 5854 


in county hospital, when...... 2792 
person may sue or defend without cost, 


2576-2581 
POLIO LeU lai Var CLEY 6, 500 wip oleleiete ae 6) s+ Sus fOr 570x66 
lee (klibi = Auadoog sees dono 1400x41 


county to prohibit leaving of non-resi- 


GUSTS, Sed ae ACERS choRO eee ee 1400x438 
Taw lull ESSLESMENE. sy Seale oc eiswe to sie 5.510 1400x44 
temporary reijief for non-resident....1400x45 
UANACOM SUID OlArae cos ole alia tevel's) sidisaxe "ona ie al se0x0 1400x46 

GE STKOSAI se ceereerel tele crs telaueiorecore sees. ons 1400x47 
OTAUMIISSLOMESTUOL sa jeiraysiejetereleraie prevents pis, aisle 1400x48 
TE Sy ayo. OO en. Stik Ca o-oo ORC 1400x51 
SiCiC  FOLGCTS eLeS ALO es, teres cree, e100» fo 1400x49 
house, no one received without order, 
1400x50 
EOUMEV ICH ALEC msc. wlacleteltiereraisie se winla'e ene Laos 
POPULATION 
word refers to last preceding census.... 5848 
school, to be taken............-seeeeeeee 4674 
CRA TEN ME Menno. Lo np OONOUO DOMDe AOD Ooo 570x71 
classification of cities by............ 525, 526 
OLECOUMUESH DNase re alditiero sions 5086, 5087 
POSSE 
refusing to join, penalty..............++ 8004 
who may assist officerS............+.++- 8561 


officer may command assistance, 


1501, 8004, 8591, 8694, 8717 
POSSESSION 

adverse, under decree, etc........... 6452, 6453 
not under decree, etc....... 6454, 6455 

must be continuous and taxes 
Wel 6. 6 H Wadodosdoaqnouduonaudd 6456 
mone against City, etc....0...2.. 6457 

of real property, how obtained—See 
Forcible Entry and Detainer ..... 7313-7327 
as affecting statute of limitations. .6449-6459 


of tenant possession of landlord..6458, 7316 
possessory right to unclaimed public land 4867 
occupying claimants paid for improve- 
ments, when... .........> errarateret oars 5031 5038 
right not affected by descent cast...... 6459 


EGO to determine adverse claim to, 
7221, 7247-7250 
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POSSESSION—concluded. Sec. 
WLM ON Med nlc cievaeiertaterte ner aera al vokeiaeis 6508, 6919 
PAy* OUL OL, MAY. ‘CONVEY .oie\ts oct cels cele 4880 
re-entry after legal eviction........ 8230, 8231 
Wie SLO Diy DAULY LIM svareremtavere eierstateustemis 6946, 7241 


mortgagor of chattel may retain when.. 470 
mortgagee not entitled to, without fore- 


CLOSUINO Saris) csv gtelenevolnis io ete ose ferabet she touelevetere dade, “pas 
presumption of, in one establishing legal 
tABLOR swale. cieye. acct cls rani tus Scrantcarene Stas erro eRe 6451 
constructive notice by, note..... Aantal 4875 
what necessary to sue for real property. 6449 
to defend real action............ 6450 
necessary to action for partition........ 7260 
transfer of, does not prejudice action, 
65138, 7249, 7256 
executor, etc: eEntitleditos. s.icre net sseles store 7718 
DELO MLO Lar al bay oaks aie lersheteCenees 7718, 7719 
notices to tenants prescribed...... (erly, Weill 
proof of forcible entry, ete... ......:2...0.6 71322 
defense of, forcible entry, etc........... 7322 


of children after divorce, etc., 


2992, 3000, 3004, 3012 
of homestead, who entitled to.2992, 7643, 7644 
possessors of certain land deemed own- 
CL SAUNEVECO Lae cme Te eiche ere totens case nets a orenaters 6141 
when registered, adverse possession 
IVES MT On Tl Sa Cetmerersrelete) agence eketersletatetsttte ..- 4996 
warranty to quiet, implied in artanee ‘ 
deed . EES Opec broken oo Oo. 6O A881 
POSTHUMOUS CHILD 
inheritable rights ...........6040, 6369, 6426 
POSTING 
letter to blackmail or for extortion...... 8325 
party for refusing to fight duel........ 8058 
of probate notice, time. .\3.6 2). ci. 7856 
ipavenapnlsre Colima Macc AG aciC conc OO0 00S 7864 
POO LOL vadatrantelese are we sclehe WeteLne Ronen) 7866 
for probate of will... .. sce - oe 7869 
for sale of real estate.......... 7689 
notice of stock killed on railways...... 110 


of city ordinance before going into effect 556 


of county ordinance before going into 
ELEC tiget are eae ators be Volaraictershevetotars talon tele tetone 1415 
petition for organization of drainage dis- 
RHUL ER tey One ee ORO OOO COTS. 2041 
pills on property of another, penalty.... 8390 
notice of sale of estrayS........-+...0- 63 
under execution. = < ..%i.% veces 6929 
POSTMASTER 
incompetent for jury duty......+..++5+- 3598 
POST MORTEM 
EYobavohbXskhess Wed Odo O00 OU RU PONG UOT OO OC OCU 3229 
POSTPONEMENT 
of trial, grounds..(J. C. 7477-7480), 6786, 6787 
absence of evidence, affidavit.. 6786 
conditions, costs, 
(J. C. 7474, 7480), 6787, 7043 


non-return of deposition........ 7167 


of trial, criminal cases, grounds, 
(J. C. 9430), 8931, 9346 
on preliminary examination.. 8741, 8742 
of forcible entry and detainer proceed- 
shah. Ge Dono clu omosoaoEusotan On Coots 7323 
of mandamus proceedings . . .-.++eseeee 7397 
order refusing, deemed excepted to..... 6966 
probate practice, civil procedure appli- 
GNI) oa: BO DOB OR ROD ames EAC og DI od 50/000 7558 
time to plead after arraignment...... .. 8874 


See Adjournment. 
POST ROADS, RURAL 
Sci is SledenZINach of peoouoodonocaohnuods 2890-2895 
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Zi POULTRY Sec. 
a towns may restrain from running at 
= (Eire. Ger Getiadenaoer one GoD agro sar 786x4 
cities may restrain from running at large, 
a 570x67 
POUND 
eirieseainay= ~~ 6stablishisics os 1. tchetietuectore 570x67 
BOVIS TAL Y o.CS CAD LED) bie a tepals chem ere oate eceracsians 786x4 
constable is precinct poundkeeper—See 
LORSAI CE nid Peer Oa SOR GREE Cro ay On roo 50-73 
POWDER 
TAMU AWE STOLAS Ce OF frawrel site tieteronciedeelopensrn 8190 
storage regulated in counties........ 1400x20 
DIEM CR EE OS rate chs feta iar at siagasel evayedoun Ree eiacore 570x59 
WISIN se pees «eae nate 3800, 3944 
boxes;pete., to bewmarked’s. wns. ee 8191-8194 
PAGE CO OE TIT KOO oho creak cheb Ciaiwnd oh als. atarerarel 8195 
houses, unlawful to locate near resi- 
REOTICO TOE C irc g hori cnt tres eoa rhe elaine meee 8192 
POWER OF ATTORNEY 
TOE OCU COU. ccc oec.cnano vais ee se, syn ghemnrtue tenses 4877 
PEVOKECG. Wat gee etew ecisieiea aren eae 4878 
CORD ORBLE CORCEC ee fonus tia chestiarciete Creustoketansh tens 4877 
revocation must be recorded............ 4878 
may be sent by telegraph or telephone... 6118 
ERECOPUEG, VALMGatedlc, 2 mci. ets els viereinielesr atemee 4911 
Ham VALET CO tint uae a lstegereuesstadt vereyirsnmteieteta ets henevels 7116 
. between husband and wife.............. 2990 
38 POWER PLANT 
a ; when city or town may sell........... 810-813 
c POWERS 
2 of city police and marshal.......... 646-653 
eit police, of legislature, note..Con. art. 6, sec. 1 
Peg of justice of the peace limited.......... 7544 
oS < to execute given with jurisdiction...... 1813 
* 4 of county commissioner—See Counties.. 1400 
I of judicial officers, generally, 
1790, 1805, 1806, 1813 
of courts—See Jurisdiction.......... 1640-1835 
md Ofmici ty. scouncil——SeenCitiessy oracle leer 570 
iy. CLeCOUbtsS=mMartialyt. sin tveitias sheer ceketo 38858-3862 
os - of insurance commissioner.............. 1130 
=a GRO ANIS COMMISSION ET 2r.. tees siete siya) 971 
a? OhMINGUSUIIA |e COMMISSION 2... camp cess eiee 3076 


of 
to 


public utility commission........ 4798-4819 

punish for contempt—See Contempt, 
1802, 1818, 7058-7073 

COUGimnat ChambDersinn airmen 1679, 1805 
amendment—See Amendment. 

grand jury—See Grand Jury..... 8806-8816 
executors and administrators—See 

Probate Practice, sub-head ‘‘executors 

and administrators.’’ 

of corporations generally—See Corpora- 


of 
of 
of 
of 


MOINS pare oy intone wcacetetastahs crates a erctchacs SCE 869 
executive—See Governor........... 5682-5688 
of officers generally, see title of the office. 
of limited partners—See Partnership, 

4350-4370 
PRACTICE 
See Action, Pleadings, Motions and Or- 
oy ders, Trials, Judgments, etc. 
te probate—See Probate Practice. 
fs criminal—See Criminal Action. 
of medicine—See Physicians........ 4440-4457 
of pharmacy—See Pharmacy............ 4422 
Of, MAW gents, tomes ciePestve lela FH Cros ONGC CRORES 316-349 
PRAIRIE CHICKENS 
WLOLECLIONEO fp onumcucvelehe mete aera ciieece recs, 2 2636 
Unlaw Lul, CosOitertOrgsal Came sicistenisc se cieur. 2636 
PRAIRIE DOGS 
bounties for desstruction of...... 435, 460-463 
PRAIRIE FIRES 
negligently setting, penalty........... +» 8469 


Os fie Re Laer ee a 


GENERAL INDEX = 


PRECINCT 
officers, elected when.. : ( 
tie vote for, Socldod by ioe Pa Ys 
justice and constable are... é 
proceedings for removal...... 
county board may establish, etc., 


certain cities not divided into...... . 
name of, how changed...... brs aaeee aor ouene 
justice to hold court in, except.. 
to, reside iniserecietrar iesin tects 
to vote on fencing farms........ Seaiaolee a 
constable is poundkeeper of, duties, etc. 50-73 _ 
no fees for commissions to officers of.. 2511 
in cities having municipal courts, abol- “ 
ished ae ee eG oa ine eee eevee CO 
election districts—See Elections. : 
PREDATORY ANAIMALS 


experiments for extermination....... xo L 
PREFERRED DEBTS =e 

wazes due for labors cece: aes ener 296, 3684 

on assignment—See Assignment...... 295-315 

Of estate sof /decedents. on. cme 7666, 7667 — 
PREGNANCY 

suspends sentence of death......... 

examination of prisoner to determine, 


9179, 9180 
PRELIMINARY EXAMINATION 


of. accused—See Examination, Prelimi- 


TRA. hata nate eas eee ee 8737-8769 
PRESCRIPTION ; & 
negligence in compounding........ 4418, 8199 
limmitatione-as, to alCoWOl im cnisierretruiale 

NAPCOtGS, CUCa ay. iaaietaned eters 
PRESENT 
includes: future tenSes...< ieee 
PRESENTMENT 


of negotiable paper—See Negotiable In- 
struments, sub-head ‘‘presentment,”’ 


by grand jury—See Grand Jury.... 
PRESENT OWNERSHIP MAPS a 
county recorder and surveyor must keep 1596 
delivered to county assessor......... aoa 
returned to recorder for extensions.... 


PRESIDENT 
of city council, appointment............ 
Of town LruSsteesizxct.om nekattcken ete een 


PRESIDENT OF UNITED STATES 
may call out national 2uards ceria 
Seely MiG Age Me eee eee 2834, 3840, | 

PRESIDENTIAL ELECTORS 
elected at general election........ 
tie vote for, decided by lot..........- Sad 
certificate of election............ atte 
meeting of electoral college... 
balloting for president............ aa 
receive. no. compensation... . <u. sae ore 
campaign expenses limited...... Hee ee 2 

PRESS ASSOCIATIONS 
unlawful to discriminate against news- 

Papers: =. RP eee SPeraloot renee 4490- 4497 


PRESUMPTIONS = 


in favor of probate orders, decrees, etc., 
7559, 7560, 7564, 7752, 7766, 7 


as to ownership of realty..... ea STO MRG: 

of adverse possession.....4.. sssuscke 5 

possession of tenant, possession of land- 
lOTd Yat Sita Rooter . 6458, ' 

when inspection of writing re d.. 

of law, not stated in indictment. .... 

of innocence of per cha: sed 
CLIN OS ceemtt Snake eo 


: ras gn = - 
‘a PRESUMPTIONS— cneluded. See. 
of malice in case of Mibeliee eo cane. 8074 
eae fraud in sale of ena property 

2 without delivery . 
at negotiable instruments, of consideration 4053 


as to date. aka tafeneccheiarete ce) ore verars 4074 

as to place of aeaneeaent ate iscerets 4075 

in favor of judgment on appeal, note... 6994 

_ from possession of stolen property...... 8285 
PREVENTION OF CRIME 

= resistance by private person........ 8560-8562 


__ by officers and others....8004, 8563, 8564, 8591 


by requiring security to keep peace.8567, 8583 
Bivendance of police joc sos to sen ee on 8586, 8587 
suppression of riots...... 8218-8224, 8591-8595 
PRIEST 
a privileged communication to.........4.. 7124 
__ PRIMARY ELECTIONS 
meer HiGGtionS: can i teenies oe os ac 2150-2155 
PRINCIPAL 
2 PECTIC ESHA GDULIES atone Mom ioe re sci eta 1462 


— See Sureties. 
PRINCIPALS AND ACCESSORIES 
in crime, how distinguished...7918, 7919, 8851 


accessory, how punished.........«.. 921, 8852 
where: triaile . oo. we. <5 os Seat 8650, 8651 
distinction between, abrogated......... 8851 
principal not present, how punished.... 8651 

- PRINTING—See Publication. 
Beeescace, let. by, contract.o:% <0... 50 2489-2494 
ei secretary of state to supervise.. 5700 
BCOMDEYs2 Ob Dye COMITACH.., 5.525. nae ss 1423-1425 
___—priefs, etc., on appeal, costs............. 3359 

PRISON 

located at Salt Lake City.Con. art. 19, sec. 3 
a COE SEALS sIePISOMmiteitacle cise tos «cn 5445-5507 
MPENCICY,-CODLTON, CLC. .0 6 6s. 0a Se ete 570x61 
Bee county, COntTO! .. .aee anes’ 1400x382, 1502-1506 
MCS CH DG, PENAltlES=. seas ce tones. ss 7967-7971 
a) jurisdiction of ............8657, 8658 
=a WOT LLCS tie ceee oss ea ahs alee 5682, $393 

_ PRISONER—See Defendant... 
Be IStS Of ACCUSEO). «61 = Conant. 1, see. 12 
may appear in person or by counsel.... 8553 
5 COMMSET ON LILICANLO seine aieiis <5 ores «isl 8553, 8738 
ee CAUSE DEAMOLIHOd si sisllyiets oo oles 8738 
entitled to copy of complaint.......... 8553 
s may testify in his own behalf.......... 8553 
=e not compelled to testify............ 8555, 9279 
ay to be confronted by witnesses.......... 8553 
a to have compulsory process for witness. 8553 
to have speedy public trial.............. 8553 
“eibedalipeeagey f2 0) 9.242) lm Aenean Serine OS SSR 85538 
not compelled to advance fees.......... 8554 
must be convicted according to law.... 8556 
resisting officer, penalty............ 7927, 8002 


pail—See Bail... .......8696-8700, 9245-9270 
not to be subject to unnecessary re- 


Rds PLUME eee eee Reneyeteuetelay caelohsbaasvecslels/etereta tre 8713 
refusing to assist officer in arresting, 

8004, 8591 

civilly held, expense of keeping........ 6664 

motion to discharge........ 6656-6664 

committed in civil action, expense...... 1508 

penalty for delaying examination....... 7999 

to have a receipt for property........-- 9414 

disposal of property of......-..+..+- 9414, 9415 

~ weapons taken from on arrest.......... 8724 

arresting without lawful authority...... 8000 

. arrest—See IRTAKSRENS ot. ie oe 8688, 8712-8733 

- 8860-8874 


raignment—See Arraignment . 
i coe examination of—See aaral 

EPS LOLOL OU, 
of.. 8812 
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PRISONER—concluded. 

in state prison—See State Prison... 
See Convicts. . 

male and female not kept in the same 


Sec. 
-5457-5507 


TOON sce, omy sheraviertets woetoloe aise center kentter 15038 
Her iAiAket Neh lg pray Ae EAer ices is RES ie OO 1504 
sheriff must receive and provide for.. 1506 
iWews.,9 COnTINEd: In County. jaile. ste scree are 1507 
for life deemed civilly dead............ 8534 
PRIVATE BANKS 
joncolevloy cis eee ae Garey teetereneea te rs a icc 994 
PRIVATE CORPORATIONS 
DSO COLDOLAULONIS wearou arrere isu lauava ote yareezes 860-1277 
PRIVATE PONDS 
DIROVSOLIOM voles op perme Sieh a eons Bootie rots 2628 
k permission to sell and ship fish from.. 2628 
PRIVATE STATUTE 
sXe glovkolol ole om BAG oc one Ome Con. art. 6, sec. 26 
SHUTOUTS Fae sN hactare sveusholevstape © susiane eve, ov cheuseeneneieters 7081 
how pleaded, “civil iCASCSiren 2. vise ieiese ss soled 6603 
Criminal) KCASES® wis cave «12 pokeiere cee 8845 
PRIVATE WRITINGS—See Evidence. 
generally—See Writings ..........7103-7118 


PRIVILEGED COMMUNICATIONS 
ASELCOMCOLIM MMOS) atu lelatenes shciets: «: s/o cieteleyotene 8078-8080 
husband and wife, 

Con. art? 1, sec. 12; 7124, -8355; 

waived in prosecution delinquent 

HNNSHaANnd OF Lather. te oe oe cts 8113 

attorney, physician, priest, public officer 7124 
witness may refuse to incriminate him- 


9278 


SME tra aa Ree hebe neg se ahiate stot heepcee te aa ous treR ON Nemo 7141 
PRIZE FIGHTS 
eneasineg in, penal lye msi: cellule cies 8225 
CR SNES Bae maaoumioawed on clos 8128 
spectators, etc., punishable........ 8225, 8226 
PROBATE PRACTICE 
account: 
preliminary, rendered in six months. 7747 
CONTENTS D.. aisha he cite a oer ter eck ee ee TT4T7 
notice, on preliminary account........ 7448 
On final vaiccountes yo acme oer (URS, WES 
Mann ex and bie estes ere eters 7856 
vouchers for debts, expenses, etc..... 7749 
Wen wnOt Tequireds sneer 7750 
allowance of claims not verified...... 7750 
final with petition for distribution, 
TSA, 763i 
notice must so state...... Tid, 1163 
distribution and partition.7751, 7764 
on exhaustion of estate........ 7670 
by special administrator...... 7730 
conclusiveness of settlement, 
7559, 7752, 7870 
TELETENCe TOM DCCOUNUS pects. chew ele ee Ties) 
supplementary, notice, reference...... 7764 
by agent for non-resident heir...... 7783 
Ns TINTSECOS: cumeiewa feiss cov scs cave Uleisihietaee 7788, 7790 
[SRUEOEN CONN) 3s Hea ciceie cemetts 7812, 7838, 7834 
action: 
for possession of real estate.......... 7718 
OM CUTE te tILLO RACE CG iiiwers rec ns! oitere oie gra setehe 7718 
by or against executors, etc........... 7720 
OMUELOTCCEC GMC] ATI ire atstecovh cov oho ausherdictisl pisiehe 7653 
none on claim until presented........ 7655 
LOW LOLECIOSE! MOTTLABE. co oes sien ccstete 7655 
LOMPENVIGLS  Comiremiersten reds ce) sbanclersus: seskecsiinaton see T1721, T7122 
issues of fact, trial by court....7872, 7873 
NOV ULYVogemine satin echo eves eee 7873 
om bond of executor; -CtG. a nun-jbeteere 1725 
by guardian for seduction of ward.... 6503 
FOE <ceath (Ole Ward wets ees, 6504 
by administrator, etc., for death. 6504, 6505 


a my Peat de "A Nat all Z) < 
a > PIS 
1914 GENERAL INDEX. ; 
PROBATE PRACTICE—continued. Sec. . PROBATE PRACTICE—continued. Sec. 
action—concluded. annuity: 
surviving, within one year............ 6481 See. Willi oie aitcversterelegeieverotelwisiallielers 6382, 6395 : 
against, one year after letters issued. 6481 appeal to supreme court: ec 
pending, presentation ....... 7657 procedure applicable ... ...........+. 7558 
substitution of parties............ 6513, 7875 (LORS. He aio SU CODTIODOODOR.0 6 KO Os 00 on 7876 
administration, letters of: final judgments, note....Con. art. 8, sec. 9 
WINCLSHSE AICO re) ot ative alers) ecicte eretalaral ete 7554, 7555 reversal on, prior acts of executor 
may be issued to one or more........ 7596 RieNulenes Gai nocononmanTo do aodereehe operate . 1874 
order in which persons enutled....7596-7598 appraisers: 
TOlAtIVESi cider Ales eesicorstenete 7596, 7597 APDOINEMEN Ceca oveteteietetdetereraneteneter 7561, 7636 
persons equally entitled...... 7597 compensation, duties .-. ......... 7636, 7638 
CLCOULOTSm card seca ine copies apeiece ets 7597 of ward’s estate, appointment, etc..... 7833 
issuance to another person by request see “‘inventory’’ hereunder. 
OLMONGeeMMbll LO darejopere ters ot clove eta, orsnele 7596, 7599 inheritance) Cass laiwierretecteletincrerrerrtene 3187 
bond, see “bonds” hereunder.......... 7617 attorney: 
powers and duties, see “executors and for minors, non-residents, etc......... 7881 
administrators’”’” hereunder. failure to appoint for minors, etc., does 
failure of person entitled to appear.. 7598 not invalidate. .ceu sac cnn tee eee 7881 
ISSUCHIN “CASENOL VACANCY ie cierto saree olla 7629 for executor, etc., fees allowed....... 7739 
who incompetent, generally...... 7599, 7600 
married woman, when........ 7600 eae: 
HOvitionet onset eee ee 7602 See Wills... ....s see cess eee eee 6311-6403 
hearing and notice...... 7603, 7604 bonds of executors, administrators, etc.: 
GCONLES tS Src ee ee 7604 MOCOLGOG: Mya rie sister alot snsha sasteke aheteds teachers 7616 
POTTNOL sige wursateheternes Siol oainete ela atots c otvea oes 7605 form and amount.....:.-..+-ss+eeseeee 7617 
special administration when delay, separate bond for each...... POCO Oo 7617 
Piel Pea ae geht WU fn Merb: 7606 sureties, at least two.............. yoo {Aor 
Clerk may appoint. o. sees ee 7561 corporation may be..1201, 1208-1216 
proceedings, preference . . 1607-7608 — justification of oF ey taza aieNole/ ater srienenet 7621 
estate without heirs.......... 7786 clerk may examine............ 7561 
revocation, generally ........... 7627, 7630 court may examine............ 7622 
because of prior right ee ret 1627 SdGitionall wo skids eves eee 7622 
when will found..........ece. 1627 MElEASE “OF fark. isieigrere ote cisions <asereene 7624 
fonmnieslecte mice ch ae eee 7627, 7683 new sureties AAO ORO SCO oot 6 7625 
administratrix marrying .. .. 7600 refusal to eivie senate tarts 7626 


special administrator . ...... 7683 
for not giving new sureties... 7626 
for not giving additional sure- 


LSE aie RCS ORIG AAO O 7622 
LOT. “CONECINP ere. w awe ei eolre shehe uate 7622 
2 MOISSU Na oMelveae’s, ete ss alehal aickt mievece a etntere ee T7177 


administrators: 
see “administration, letters of,’ and 
“executors and administrators,” un- 
der this heading. 


MAVA INCMIGes exXCCUTOT as caer etis cite ne 5848 
oaths and bonds, see ‘“‘bonds’’ here- 

TRIN CVC Toreenwn a) eielleres cvellarohaseteletevorst'e: svenatelel are 7616-7626 
Vil CAT CY; ee LO Wa Lill Clr ctorscsustesstere steele tei isintere 7629 
Gewlacio,, aetSyOl) avalide --vaeye serreaerer 7874 


with will annexed, appointed when, 
7568, 7579, 7580-7583 


NEETOTS Tee y fatness i rosie TSS5sn ook 
revocation of letters.......... 7583 
AUC NOLUG Vian telperans iste cokers eke T7717 
GISChAr SO Ke aeiscicicts otsia ioe Ca erie g!) 
MCLSSUC awhicn ca Racersts ps0 sow ere cues re avers T7717 


special, appointment of, 
7561, 7606, 7607, 7786 


for estate without heirs....... 7786 
WiOMAVPOIMLEG Slo, hie scue cas end eee 7608 
Dendwandvoathn. . senccttekeee « 7609, 7786 
powers and duties........ 7610, 7786 


as parties to actions. .6495, 7718-7722, 7726 
trust and guaranty ass’n may act as, 


1201, 1203 
advancements: 
to! “heivs.efiects nen sas 63438, 6421, 6425, 7766 
agent: 
for absent heir..... Macietieiielie isl ola oo 
ACCOUNT LOLs aaa Dem wErS 7780 
allowance: 
fore faintly wis aeveraaiee yoretantopeteetoeseiere te 7643 
— 7 


liability of, in certain cases, 
7672, 7673, 7682 


conditlons#ofs nt an. toa attic ee Be kau) 
~ RECOVELY HOM 3.4 Wayeroie crete suctorsrersheiel cnenetete 7760 
not void on first recovery............ 7620 
expense of, allowed........ pobOgags Soc 1214 


additional, on sale of real estate.... 7618 
on lease of mining claims.... 7711 
dispensed with, if will so provides.... 7623 


action, Oni by SUCCESSOF J. cies ciel iereeie 7725 
of guardian, clerk may fix........ Sesion Cou 
provisions as to executors, etc., 
applicableja.. - cen sss serrations 7806 
liability, of sureties yaacsemeeee 7804 
eenerallyicms tices vote etacreratrer 7806 
business: 
of decedent may be continued........ 7723 
carried) on Vby “partners.pmereren een ae 7724 
citation: 


to executor, etc., to revoke letters.... 7627 


to person suspected of embezzlement, = 
7733, 7842. 


allowance or rejection............ 7650, 7651 
allowed Sine panty COSts assert tee 7658 
when allowed, without voucher........ 7750 
bond for payment of, on partial distri- 

bution, \ Gaps eae PODS ION: 7758-7760 
contribution among legatees........ .. 6885 
contingent, not due, or disputed...... (O(a 

presentmenitaass seen 7648 


executor not: toupurchase.-sceeeosee T7387 


of executor, presentment, action, costs 7663 


executors’ liability for costs.....:. Sexe KOS: 
for. -clalmes. tated ier ONion 


PROBATE PRACTICE—continued. Sec. 
claims and debts—concluded. 
executors, etc., not liable for uncol- 


lectededebis-srareseras: och cheese. 7738 
executor against not discharged...... 7639 
Bledwitrallowedeaee nis eee eee ea, 7651 
interest, when estate insolvent........ 7652 

payment of, due or not...... 7665 
if waived, claim to be paid.... 7671 
judge may hear evidence.............. 7658 
of judge, submitted to another judge.. 7651 
judgment against executor............ 7659 
LEAT SCRIP tae cnyinayeinters oer Cis fale wares 7659 
NOMOCSOUULONE 8%) ca svcie sis csv aeteeistess 7659 
TL OC Mea W OTe cles. etareaisvate 7s 6866, 7659 
COSUS Ie sMeihcgisciels ous. acaleleiansitian 7658, 7662 
COREXO YS UEN eh css GN CRO ene Ie 7660 
WRESENIEMICN Gs aisvelets oct oe ous ee 7660 
OROCUULON ewe ciatcters exsinys bsforeiny « Backe 7660 
LEGOMDUON Ty wwe suitiawkicc eae S 7660 


after death on verdict before.. 6866 
liability of estate for, 

6383, 6408, 6311, 7666-70138, 7730 

limitations, not affected by, if allowed 7656 

notice to creditors, publication..7645, 7646 


OLGAC TM DHA COT. sca crtaniciare oieens 7561 
POOL) OL, | COCTEC. 30. wurst eeisies 7647 
failure to give, effect...0...... 7673 
DAvINeNE, MANUVET: Ofsricts ets ocr see 7666-7673 
OLAS OL mainte tractcone 7666, 7667, 7668 
proportionally in classes...... 7669 


estate exhausted by.......... 7670 
order for, on settling accounts 7670 
DLESENUMEN Ls = TIME, OL sire «via cts ates os 7648, 7650 
ifeclaimant absent... t<scces% ss 1648 
if administration vacant...... 7656 
statement of returned to court 7664 
suit pending at death......... 7657 
on mortgage . ... 7648, 7649, 7655 
must be verified, when....7649, 7750 


CODY: Ole DOLE, sCLGne fecis iets. «sists 7649 
vouchers to accompany....... 7649 
necessary before suit.......... 7655 
at hearing to determine heir- 
SHLD Me eteeee titles breton e everett = T7197 
property, Order TEpPoOrted tO... sia. 2.s- 6384 
which not liable for....... 6409, 7644 
if rejected, action within what time.. 7653 
rejected if barred by statute.......... 7654 
PETE OTIC CMOL. MVC U Wis: olovello\elle oi/elle/o¥r,@ ole oe + 7661 
SE EOUMC TACO L sree cl ciste ie vave oe wielis.'e/ecaiais ela vo 7664 
clerk of district court: 
powers exercised DY.........eeeeeenvs 7561 
orders of, to be spread on minutes, 
7562, 7870 
reviewed by ‘court....7....... 7563 
to file written testimony............. 7575 
to enter description of claims........ 7649 
records, orders, etce., of, validity..... 7564 


code of civil procedure: 
constitutes rules of probate practice, 


GESCIO b yee Uppusebdode un coach scorn 7558 
codicil: 
Rios AWE 5S Gecenooos5 ate cp oocDoOD 5848, 6325 
confirmation: 
sale of realty, private.......... Bech ate 7695 
PUDIic . 2. cee ee eee wes cereeneee 7700 
TM AIS CASCS vie cresste lecieriels.« 7678, 7681 
contempt: 
punishment for... ss ee eee reese eeeee 7734 
contest: 


of will, notice, pleadings, etc.....7571-7573 
after probate .. .....-- PCO LON LON, 
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PROBATE PRACTICE—continued. Sec. 


contest—concluded. 
of issuance of letters of administra- 


ike) Re Se anit otic hence ere te 7604 
corporation: 


as executor, administrator, guardian. 1201 


nowbond. required swash ten e 12038 
May“ DeCOmMen (‘SULETYie tiie. ihre eerie 1208 
costs: 
in action for claim, liability...... 7658, 7662 
ONUAD DEA 1 5 Ary ele ssclerccaretern leant tacos etree 7876 
creditors: 
appointed administrator, when........ 7597 
notice to, order for publication, by 
CLORIOG a ha ett le areca eee 7561 
time of publication...... 7645, 7646 
FOLIO Le hehehe wars crehe eine tree 7859 
DLOOL OfAdECrECs ic. jcrreinnce serene 7647 
claims—see ‘‘claims’’ hereunder. 
CIVIGENGS NCO ic Mes sc sai sro shee reo eereiee 7669 
domestic; Nest) “pal. ec wes «kere eelecomralene 7780 
to pay costs on suit by executor, 
WALT coeurictnsisieteaicenteraiietst aisrv kek cere ceee 7729 
may present claim on hearing as to 
determination of heirship........... T7197 
debts: 
see “claims and debts’’ hereunder. 
decrees: 
collateral attack onias. «succes ac 7559, 7560 
showing due notice to creditors, con- 
ClUISIVeGr<, Morea c steele ct cre ore ole eeetaters Bre pict Moker 
need not recite jurisdictional facts.... 7870 
FITANG NOLO? a tomer wsteta costersere Con. art. 8, sec. 9 
affecting real estate, recording........ 7871 
validity of .. ....7559, 7560, 7564, 7752, 


7766, 7796, 7867, 7870 


of distribution. 5-060. <0..21044) 7 (64—-"nOO 
directing specific performance...... set ee 
determining heirship .............. .. T7196 
degrees: 
of kindred, how computed........ 6416-6420 
discharge of executor or administrator: 
final, on exhaustion of estate........ 7670 
on’ final=settlement.h nic)... 21x T7716 
as to foreign heirs, on payment...... 7848 
finaleOf TSUAL GAM) ye ris esree sels 7812, 7813 
distribution and partition: 
summary, of estate not exceeding 
STG 00 see septeesicrestosterate sralowies OSE 
to whom distributed......... . 1644 
partials” petition. forncn. vecadscee 7758, 7762 
hearing, order, bond, costs.... 7759 
Action .Ony DONG. v.cideiiie cs aie wae LOO 
of entire estate when debts paid...... T7761 
final, petition for, whens 7751, 7763 
OW MOAC Omens. sluaaecetanmentaes . 1764 


supplementary account .. ... 7764 


decree to specify shares...... 7765 
advancements, deter- 
ATALN C Onan iatartsreteteis seers 7766 


conclusiveness of, 
7559, 7560, 7766 


taxes paid before. .......2... 1060 
inheritance tax... .... 3200 
OM OWMLESILOA Clem e: sreose ores soos 6410, 6411, 7644 


partition by court with distribution.. 7768 
by commissioners, procedure.. 7769 
TODOLEMhe. eamaslsiesenniekeren ier 7770 

of property in different coun- 

LOS ole yi ce kite hae eee ier fa 
tosgranteessof heirs. cermin. T7172 
impracticable, assignment to 

ONE IN? okie ore atcpereier 7773, 7774 


Sa eR ee 
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PROBATE PRACTICE—continued. Sec. 
executors and administrators—concluded. 
partition impracticable, sale.......... 7775 
after distribution, notice, costs 7778 
on partial distribution........ 7759 
of property discovered after discharge 7777 
of property of minor dying before set- 


LO TIS TO Gariura: corks trenst tiadencrelis inlets euelishoneteaeterer elie 7764 
trustees after distribution........ 7788, 7780 
dower: 
AH aoIesGChe, At An aoDeoo comodo Jadoo 6412 
TTS CLCULS of Oly ies oarc orsre rarer ete lets aie e 8 a] sehen 6406 


embezzlement of estate: 
embezzler liable for doubie value.7732, 7842 


order for delivery of possession....... 7734 
citation to suspected person....7738, 7842 
TOLUSUIMCOPOD CY eaves te eusesieral stators 7734 
imprisonment to compel answer...... 7734 
Of ward, citation, damages.........0.: 7842 
escheat: 


to state school fund when, 
Con. art. 10, sec. 3; 6408, 7785-7787 


executors: 
powers and duties, see ‘“‘executors and 
administrators” hereunder. 

may include administrator ..:...... 5848 

MaROmInCOMpetenitw dG eu mresuiecraeiee 7579 

when married woman may be........ 7581 

when absentee or minor named as.... 7583 

cannot act for deceased executor...... 7582 

letters testamentary, issue of........ 7578 
bond, see ‘‘bonds’’ hereunder.. 7616 
right to, when forfeited....... 7568 
objection to issuance, hearing. 7580 
to one of several........ 7588, 7590 


to foreign executor.7583, 7587, 7588 
on lost or destroyed will. .7589-7591 


ULNAR LOv NN oR RRR rks AOA SG 7584 

revocation of, generally...... 7527 
when probate revoked, 

7576, 7577 

executrix marrying . . 7581 

failure of bond........ 7626 

Contempt spa eer cm ae FOOU 

failure to return sales. 7683 

TOISSUC os tet atsns Bas chee adc uereie elitee 


to have notice of hearings.7569, 7571, 7577 
may pay funeral expenses before qual- 


ifying . Suhaver ata orsGaiste cobarer a te oc ra erates 6400 
those appointed may act for all...... 7716 
not qualified, not a party to action.... 7726 


appointment does not discharge debt. 7639 
executors and administrators: 


absentee, one may act for, when...... 7716 

another, at Vauthorizeds sacs a 7716 

when all not appointed........ 7716 
appointment of administrator, see ‘‘ad- 

ministration, letters of’........ 7596-7610 


appointment of executor, see ‘‘execu- 
COMHeTeUNGERs 0s since cutee 7565-7691 

claims, payment, etc.—see ‘‘claims and 
debts’ hereunder... . 7645-7673 
statement of returned to court 7664 
COMPENSATION eceieess acs «cs 7739, 7740, 7789 
déeifacto; when, acts “valid:. ....4......5 7874 


GISCHALTS MAN eure. '-)-foxeaslsiniar. KONOHA 

ASmicO MhORCTS I MCING Us. aeonieine 7848 
debts, not accountable for uncollected 7738 
EXPENSES AN ONe Gam iiieene sls tare ers 1739, 7789 

include cost of bond.......... 7214 
estate and income, chargeable with.. 7735 
FOLEIEN <0. wees Races desire hoy TCSO) 


investment of money, court may order 7731 


jaete 
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PROBATE PRACTICE—continued, 
executors and admistrators—concluded. 
inventory—see “inventory” hereunder, _ 
7635-7 


lease and bond of mining claim of 
estate honda eee + TTLO-TT12 
Mabillty fOrkCOstSertdec- ieiemetertets 
OPM BHAA AS FB ae.oti otro 
for neglect in selling...... 
for fraudulent sale...... save 
majority, act valid when.......... 5846, 7716 
not to gain, nor lose when not at 3 
PANIC kL so ae ah eee 7736 
to purchasesclaim: 2) secte-wiier fi 
toe purchase. Atosalesementamrers 
oaths, and bonds—see ‘“‘bonds’’ here- 
[poate K-paee Minor hint ic Hoc 7616-7626 


possession of, is that of heirs......... 7719 — 
not necessary parties, unless qualified 7726 
notice to creditors, to publish...... - 7645 


omission, effects. «| ose eerie Cuca 
powers and duties generally....... ..7716- Tose 
to take possession of estate, 


7718, 7719 - 
to receive rents and profits.. 7718 
to sign petition or protest irri- 
gation district 22s seeders 3539 
keep buildings in good repair 7718 | > 
as to specific performance, * 
o= 7T741- 7746 
actions by, real, to quiet title, ’ 
7718-7720 — 
parties ..6495, 7718-7720, 7726 
by and against........ 7720 
for waste, conversion. 7721 © 
on predecessor’s bond. 172: 
on distributee’s bond. 7760 
substitution of parties 7 
against ... 7720, 1722, 7 6 


for death . . 6504, 6505 
OnMDONGE AS Aacstonsirete 1725 5:4 
to continue or eriyas up deced- 
¢ ents busin ESS seas eee 7723 5 
in partnership estates...... tein 7724 b 


to compromise debts........... 1727 : 
to recover fraudulent convey- 
ANGE |. ts fs oes eetinne eee aetrene 
to sell PECoeeey nas recovered 7730. 
before letters issued.. 6400 — 
to pay taxes before distribu- 
TOM Saye monetetuensere oierese) ehenseree eoeere 
to render accounts........ 
see “accounts” hereunder. 
promises of, what to be in writing... 
recovery of property sold by, limitation 
removals and suspensions...... 
resignation. . aS 
special administrator, when appointed, 


WEI! MOmWaCi eS roen menelete Ne exe 
taxation of estate in name of... 
taxes must be paid by............ 

inheritance se eea seers 
vacancies in office of .. 

family support: - 
use of homestead..... 2918, 6409, 6410, ' 
use of exempt property........... . 
allowance, amount and duration...... 
in summary administration small es-_ 
tates, 7 cache vemvess ; 


See ee eee eee 


fee of executor or administrator: . 


necessary expenses allowe rc 
Reoegcce Siipulatoes by 
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IBA CTICE—continued. See. | PROBATE PRACTICE—continued. | Sec. 
fee of cutor or administrator— guardian and ward—concluded. 
concluded. for non-resident wards........... 7843-7848 
PecompencaiuOnestatutory «2 10: <a- 0c - 7739 MOWERS wGUbLOSmer ire cro catstae en 7843 
trustee after distribution, fee......... 7789 DOINGS AMT Sewrnsievins ttecarate Morsay sxcseupeee 7844 B: 
foreign wills: acts throughout state.......... 7845 
aL ODAC OL Meya enna ceri aren srs elects 7586-7588 removal of estate. ...,.... 7846-7848 
"CEN DIGIT oe Bec Py A CI ee ea 6324 RUNS Hy: ap Sis-odowlernscoateive dhe eielee a ere 7806 
AMBER Te CALCLOMets vaio. <a nat wie ais Seats wis 6402 procedure, same as probate........... 7808 
fraud: of property, appointment essential.... 7800 
in conveyance by decedent........ 7728-7731 powers and duties, generally...... 7826-7842 
. in management of estate—see ‘‘em- Wr aemihorsGoopMoHies s sagdocqouus cue eli 
= bezzlement” NETCUN GER iS esc 7732-7734 accounts, render when....7833, 7834 
funds: eh alengewicrevaakey eh ne ewyaitime ss vy n.8 ok . 7834 
ACES ENING Lee aetan soe eh his, ee vie bret 1731 debts, must sue for........... 7832 
= embezzler liable for double value.... 7732 may compound... .... 7832 
Bet dardian and! ward: DaycdebtsS cy Me nines 7831 
? UREOM SUA o attetest se ..(o.e Als, Noitecscriea ha 7798-7808 ; pay out of personalty, 
“= appointed, may be by will or deed.... 7799 OXCOD CMe Gnsrtenseetetne - 7831 
a ad litem, appointment of....... ...6501, 7805 education compulsory . ...4740-4741 
Phe assessment of estate in name of..5887, 5889 of general guardians.......... 7826 
ra honds: senerally gms tosh sanaconr oes 7806 of guardian appointed by court 7827 
rs liability of sureties ...... 78038, 7806 Of PETSON Ee ies hana 7828 
a Sle may Hei ee as ee . 1561 oflproperty) ann; oun 7829 
ce , expense of, allowed........... 1214 inventory, return of...... 183301830 
a compensation fixed by court.......... 7837 investment of funds....... 7840-7841 
Aa Osta ClO.cAaGts Of, Valid ccd oes anvines 7874 lease and bond of mining 
for demented wife, to convey dower GLAST: ae ees cia ee Calera 
a MINER OSM N en fetes aia eased 7819-7825 ; manaeines estates, «| oes ee 1830 
1 appointment, when .-—...... 7819 may assent to partition, when, 
x + WSUMLIOM LOM aa a as cies 7820 7308, 7835 
é _ contents .. ..: 7820 receive ward’s share on parti- 
ee aes et rede rnp geet tion! Ceprnn ees eee 7301, 7302 
hearing, Endings Cees eels ee sale, mortgage and lease. .7830, 7838 — 
special guardian provided..... 7823 order necessary . .7829, 7830 
; PRODOT byes CONv, CVC Cisyrstarsys cele, see 7824 procedure . . ........ 7838 
ss disposition of proceeds........ 7825 proceeds, how applied. 7839 
vy discharge, when no longer necessary.. 7807 to settle accounts’. . 3.1... 54 7832 
ie =! PV MEM ENEELCE CO). aid ieveseueis-ode.c sie. = 5 7813 special duties prescribed, when 7803 
: . ward being non-resident...... 7848 support ward....... 7826-7828, 7830 
—— embezzlement of estate........... 7241, 7842 insanetate ache 5412, 5413 
ee c EN UTENGT Le, Ne Oa Cie TON ACR CuE 7872 expenses: ocak. coun. sen TSo6 
“4 Py expenses, if reasonable, allowed...... 7837 failaveys. -a eee oes 7836 
0 - GLUDORG Allowed st teat us eaves: 1214 by third person..... 56 TEES 
ae. general and special, defined........... 7798 sale to provide, 
; hearing, persons interested may have 7869 7830, 7838, 7839 
e< for insane or incompetent. .5408, 7816-7818 sue for seduction of ward, 
= who are insane, etc...........- 7817 Nap codinot ao. 6503 . 
appointment, petition . ...5408, 7816 death of ward, when.. 6504 F Z 
restoration, how determined, must appear for ward, * a 
; 5415, 7818 7832, 6500, 7877 a 
_ exempt property not sold..... 7838 Pamig valid A. vit se Moa ae .. +7630, 7806 ; 
expenses at state mental hos- on appeal, prior acts valid.... 7874 \Z 
pital... ... esse eee ee eee ee BAIT resignation. . ..... SAGA ie ie Sonne 7806 he 
joint, bonds and survivorship......... 7802 UOTSCONCES, SG cohbusogodomoacmiieocdan ono 7873 br 
jurisdiction, in court first appointing.. 7801 service upon, for ward......:. tener ees 7877 i 
limitation to recover property sold by. 6460 special conditions of appointment, ; ; 
BEI er rIAOTS ca Poiitee vee nee ve 7809-7814 DON « . wveee ete e ees e eens reece 7803 > 
ar. ee cbancheana: wife. joint. of HAC S Hey aye, nO Lacie. taccinzelel ofermeleters 6013, 7767 st 
eee their minor children. . .... 7815 inheritance tax... .......3185-3216 : 
appointment, conditions of.... 7809 trials of issues of PACTS checssutecss suspen 7872 2 
: iti i .. 7809 by jury if demanded.......... 7873 Br 
h WCCO TLOULCE amen alsiaysavereres)-. m0 : : 
POECS LOVEVIIIE os ais wclnieate (ols 7810 by court unless jury demanded 7873 d 
Hho q) QMNG eee ao 7810 trust and guaranty association may i 
/ (erzifiliy, LOD ance aeons eRe oe 7806 CRRA antes Stic ou el oe 1201, 1208 F 
of ‘ROORIEIIG) 6 Rete ea renner 7806 validity of decrees, orders etce., Bs 
. ignati 7806 7559, 7560, 7564 & 
iaasoleneennlayel A 4 nenomtarnoeo oo So La mes ee a Py: 
aks eae 7804 | inherit equally with those of whole 
DOMreTS seuss nes a are . 7804 Bleed) & lotta ote eevee 6420 ty 
n individual estate, hearing: 
pis aes ae a, cite 7814 at place appointed, exceptions..._.... 7557 <a 
Bee Viciauaeoarents 268 all persons interested entitled to...... 7867 a4 


er eae ay ; . i Say 
. ee, ‘wh! aew. a ne aa - nt ~~ 


oe en 7. ‘ 
=a; = . cai oP i" ; 
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PROBATE PRACTICE—continued. Sec. PROBATE PRACTICE—continued. Sec. 
heirs: judgment: 
absent or non-resident...........- 7779-7785 entered by clerk, validity of.......... 7564 
agent for, if necessary........ T7781 against decedent presented as claim.. 7660 
bond, compensation ... 7782 against executor, effect of........ 7659, 7662 
account, annual. ..... 7783 see ‘‘decree’’ hereunder. 
final..7776, 7777, 7790 jurisdiction: 
sale of property.......-...-..+. 7784 in district court, 
proceeds, disposition .. 7784 Con. art. 8, sec. 7; art. 24, sec. 9, 7558 


when claimed. 7785 
escheat of .... 7785 
attorney for. . 7881 
property delivered to guardian 7848 


appearance at hearings............... 7869 
advancements to. ....6348, 6421, 6425, 6445 
; conveyances by, when good........... 6391 
distribution to, partial............ 7758-7761 
TION Gand) OOOO pico 7763-7777 
summary, small estates . .... 7644 
. wills—See Wills .. ......-csceveees 6311-6403 
% succession of—See Succession..... 6404-6430 
yy of minor dying before settle- 
- MONEE Me Setter ones 7764 
/ Suits Dy. ANG ALANS secs emi 7718, 7719 
‘i determination of rights without ad- 
is ministration, proceedings ...... T7196, T7797 
determination of heirship, petition, ete. 7795 
decree specifying . .......... 7796 
homestead: 


exempt from payment of debts....6409, 7644 
use and distribution, 
6406, 6409-€411, 7648, 7644 


ae amount, how selected, etc......... 2862-2882 
; : PanmnilypeallO wel Cel ie \mieteraaiels/suslerdiemtereretn ss 7643 
- Illegitimate child: 
is nei ratOmw;HOMM ee iaacisisnie ae cine ear 6413 
MMe CAT COmlE OM welsrets aileyatsvenstepalele terete 6414 
4 PESIUMIMACCAY D7 La Wie 01-0. 0 aie opelereleleres 6428-6430 
f inheritance: 
SES SIGCSE 5 igcatdnticouseccoe 6404-6430 
insolvent estate: 
UOMO r SATS OTe rsvete letere yet tele, cuel valor 8ife tone te oie 7679 
GESTED UCLOM IC siney tre elorenctcietels osu cipal ciel aslo) ste 7670 
intestates without heirs: 
administrator to be appointed........ 7786 
Joyo 0 Ke Mar oes hor Genrin acre racic cite os 7786 
COMPCHSATLOIMMs, we ewers ares 1786 
property escheats, if unclaimed...... 7787 
Inventory: 
OfMmeStAtess WHEN) MAGES saute ee cies einen 7635 
LOSS MOOMILAT CO MUR eisle.cyecte aisle erence aie 8187-3193 
of newly-acquired property........... 7635 
; OL partnership: estate injec s< «css elects 7724 
7 appraisers, court to appoint three.... 7637 
a clerkmay fap DOIN niente tierce 7561 
COMPENSALION Ban. semis ete cjete create 7636 
Oathean Ga Wutresicen ci. sieve aterre 7637 
executor to sign and swear to........ 7638 


to include his debts to estate.. 7639 
Olea LOLA attra, Cleve. cela c Sol Sie cise aheiaie. oyepe 7833 
made by legatee for life.............. 6392 
OMT ONS OS ECGL Ci crepe therel’s claie ousie cere cele tte 7833 
Investment of funds: 
lon? GEOG 8 iS) 5 Chinn dosoncwe Godbe L057, 7731 
TS UL UT: CLUEDIA Stats tatatale (oysters failase Tele ote nleltcs 1057, 7840 
Issues: 
OLBLACT MUTI avs mt vestcts scrercuie/ eee leis 7872, 7873 
LEMS TROD eit 6 Coon Poe AI ROR ECR 7873 
Judge: 
powers same as in civil actions........ 7558 
when disqualified, procedure.......... 7556 
powers of, clerk exercises when...... 1561 — 
may make order in chambers....1679, 7557 
claim of against estate.............+.. 7651 


judge disqualified, procedure.......... 7556 
in supreme court....Con. art. 8, sec. 9; 7558 
decree need not recite facts showing.. 7870 
wills proved and letters granted where 7554 


when concurrent, application deter- 


TIM CS eg os Makers shales eke cis oe ekeraomeetenetenaerale 7555 
foreign wilis, in case of..............6- 7586 
judge disqualified, procedure.......... 7556 
orders at chambers, anywhere in dis- 

trict... st chide ootamrcesie ede oes tikes 1679, 7557 
validity of decrees.......... 7559, 7560, 


7564, 7752, 7766, 7796, 7867, 7870 


defective decrees, petitions, 
2) ce MO AGS SO onto ss 7560 
decrees determining heirship.. 7796 Bee 
of clerk in certain matters........... ; 15612 ae 
validity of Orders: by-.c0 see 7564 
petition for probate of will should 
STDOW hoc vas taylixs ole = <ieus fasten orerehcle ree 7567 
over guardianship, in court first ap- 
—Dointine eyes a aStece Shee eee 7801 
Jury trial: 
as in other -casesinsacscteicis oe ce in eee 7872 
waived unless demanded.............. 7873 
kindred: ‘ 
degrees of, how computed......... 6416-6420 
succession—See Succession .......6404-6444 
lease: 
of réaléstatetn aaa ote eee 7708 
by suardiane. . cvecvrtiete eta ees 7838 
of mining property with option to pur- 
CHAS Oo iis kor cicts Srelderotag ae ne 7710-7712 
legacles: 
SI SCC> Will SP) Steers eon ee 6382-6397 


letters of administration: 
see ‘administration, letters of’? here- 
UN GOT ae eras ceases tote rere ree ee 7602-7605 — 
with willvannexed=....c sce eee 7568-7583 
letters testamentary: 
see “executors” hereunder - 
liens: ae 
preference in payment 7667 “a 
on homestead paid from other funds.. 7668 z 
life estate: : 


7578-7584 — 


wee ee eee 


Clejelele elelel4 6 elaleiatelle 


termination, proceedings .. .......... 7312 
legatee’ to sign’ inventory. ..10.).e ee 6392 
mines: : 
lease and bond on l 
conveyance upon payment............ 1712. 
minor: 
see ‘guardian and ward” above. ae 
heirs, attorney. for... .ss.: Ferael enews aoe 7881 1a 
heir, death pending administration, ef- 
POSE. ox) cia; slaratavclers oe Renereie tate etent eee 7764 — 
who is. four ee Nera tyes eee 3955 
moneys: a 
of estate may be invested............. ioe 
by: guardians smcre cst oeeee ee ee 784 
included’ inj anyventoryasec-e eae 7 
if whole estate is, no appraisement.... 7748 


mistakes in settlements: 
correctionnol awe esha. a) sialle, seevere ep SCRE 7879 

mortgage or lease: ne: Ss aetaal 
when court may authorize....... 


PROBATE PRACTICE—continued. Sec. 
mortgage or lean—concluded. 

petition, notice, hearing........2..:... 7708 

OLaCMmContentsmoler they tiesto. 7709 

DY Sara WMeM vances verted occ Sere 7838 

eS LOADS CROLMIIMNIMNG weretreyer ys areterateye toa eens 2 7710-7712 

non-resident decedents: 
delivery of property to executor of.... 7779 


local creditors paid before.... 7780 
non-resident heirs: 

Bee: “heirs’* hereunder, 0.0006 00% 7781-7787 
non-resident ward: 


guardian’s powers, etc. . ........ 7843-7848 
notices: 

when not fixed, time, ten days........ 7856 

WLLV.OL aM ey Title ecictde s:e puis c clecsk ore 6 the 7868 

court or clerk to prescribe.....; 7561, 7856 


clerk gives unless otherwise prescribed 7857 
published alphabetically, under one 


XGA ea ceten Rete atevs Fal oie a%s"s iererers Giekteitrsis sie .1857 
party designates paper................ 7028 
published as often as paper appears.. 7857 
posting, petition for probate.......... 7569 

: TOTPCTLCMS wos, Ss fea oie See lot eo yeters 7603 

forsorder Of Sales coccen cc. cates 7689 

in three public places......... 7864 ~ 
LOO IO vaste c om icis leer Me nersteldaaers 7866 
MOUMOT, WELILIONS 22(5,crs,ci ieee srereteieernte oele-> 7858 
notice to creditors............. 7859 
decree of notice to creditors... 7647 
mnocice of public Salek. joes ss ess 7860 
private sale ois wits sie 7861 
other notices to conform...... 7862 
Dysrmall Clerk TOM BiViel <.eccle wis s-siwie woteie%s 7863 
. personal service equivalent.... 7863 
by citation, when and how served.... 7865 
service on guardian, waiver........... T7877 


publication when service impossible.. 7880 
proof of publication or posting..7866, 7867 


decree conclusive .. .......... 7867 
dispensed swith, when... .r.66 ocr. cess 7868 
imparted by recorded decree, when.... 7871 

nuncupative will: 
execution and proof of............ 6326-6328 
when probated . . 2.62... ccc crew eee eens 7570 
WE LITIOUN ep. viv die e lols Fe os 26 27 a0 2 tise oin'e 7570 
oath: 
of executor or administrator.......... 7616 
of appraisers of estate of decedent.... 7637 
olographic will: 
» defined, how proved.............. 6316, 7110 
order: 
made-in chambers. . ....-+.--+.- 1679,,-7557 


valid against collateral attack, when, 
7559, 7560, 7752, 7766, 7796, 7867, 7870 
see “decrees,” ‘‘jurisdiction,”’ etc., 


hereunder. 
made by clerk, authority...... AA SOMA TE 7561 
reviewed how .. .----eeeseeeee 7563 
VAIIGitye OL | chisic «%e/)ee,0le viele cts .. 7564 
TECOL: OLmam cites cratstaolere isis erolecseiere le 7562 
need not recite jurisdictional facts.... 7870 
entered at length..........++.. Berns. stata 7870 
recording, notice .. ...-.-- eaatenatehel = 7870, 7871 
appointing attorney for absent minors, 
B¥Os. 5 5 Bodebodas UUOOC Goh OCD ORCD EOP ODD 7881 
partition: 
of estate, procedure........-- 7751, 7768-7778 


of ward’s estate, consent.........7303, 7835 


partnership: 


affairs of, settlement by survivor..... 7724 
survivor cannot be administrator...... 7599 


may be required to give bond.. 7724 


GENERAL INDEX 
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PROBATE PRACTICE—continued. Sec. 
petition: . 
clerk may set time for hearing........ 7561 
LORI O Lacey errata tron ak ae 7858 
notice, see ‘‘notice’’ hereunder, 
walversot Inmwritine=..).....meee 7868 
foraccountingsbyapaniuner eee 7724 
DY HACIMINISULAa TOT spe eae henner T7747 
DYiCLUSTCCs.wiesrere-teaih shai areteeteene 7788 
LENGRCALEH obi olytans eR aA OAs sie ly c,6 7834 
for final distribution......... 7751, 7763, 7764 
LOT SuUaArcianshipe OL mi nOr acme tee 7809 
Ofpinsaner re ticn a: cree 7816 
for determination of heirship.......... 7795 
for investment of ward’s property.... 7841 
OPPMONOY Steal. Canwkeate ere nae 7731 
for letters with will annexed.......... 7580 
of administration, form........ 7602 
CONTEST waeieieteresnerts ates 7604 
life estate, to @etermrne.............. . 7312 
mining property, to lease and bond.. 7710 
to mortgage or lease property........ 7708 
for mortgage, sale or lease of ward’s 
PLODEREY) sersliiers teeielens cats « slenerer eee sees 7838 


by non-resident heir for distribution.. 7779 


forspartitiony we. ene. aire cen 7768 
after distributions 3). cen eee 7778 
fOr partial GIStMbuUdO Nees eee lees 7758 
for property of non-resident ward, 
7846, 7847 
for probate of will, who may make.. 7566 
CONnteEntS Of vs emt 7567 
executor failing to, 
forfeits right ...... 7568 
LOLCIST Hes ceiicionle 7586, 7587 
CONCESE memkatiersteteeicere 7571 
GemuUurrerctOynee eee (eS (il 


of nuncupative will... 7570 


for revocation of probate of will...... ToT 
for restoration to capacity... muir 7818 
for Salevof Personaltyn. «sive meen 7685 
bMeYER EAN Re BERG AIO. Of dct coh 7688 
Veriicati onssss rere 7688 

for summary distribution of small es- 
Stale malin dats srs bast cnc. cueleverabice wens arenes 7644 
for ‘specific performances. a. aee 7742 


probate jurisdiction: 


in district court, see ‘jurisdiction,’ 
Con. art. 8, sec. 7; art. 24, sec. 9; 7558 


procedure: 
same) as in: civil actions). nt. 7558 
notices, orders, and procedure....7856-7881 
(GO CWELER RN Matar MOCO Matic CTT octniow ae 7872, T8738 
OXE CULLONS Mewes isles, sas atetacorrctte atereere arerariate 7872 
BDPCAIS Bo serv entireieds + Con. art. 8, sec. 9; 7558 
COSES MOM ashi.) wercritake stetenolorearelaaessiemin te: ceeners 7876 
NOTETENCCSi lay Sarawtesistsiieleicteleiele se wore a eiees 7873 

sales: 


by guardian, see ‘‘guardian and ward,” 
7829, 7838-7841 


WOENSDSLMTECEC... Mic kicisieieccreleisletelclersiotelene 7677 
invalid unless ordered by court........ 7678 

GIneCteads Dyn willlict =.crek semen seveactare 7681 
confirmation necessary.7678, 7681, 7695, 7700 
OLMINGSOMVEME (CSTALSI NK ccerieloleisraierare ntietenene 7679 
of whole estate, if sale of part inju- 

PEO TUS e we sere Sher aes steseivebare ete cy ccateirey eacte renege 7680 
when directed by will, procedure...... 7681 
of realty, contracts of decedent for, 

carried out by executor, etc...... 7741-7746 
return, within thirty days..7678, 7683, 7697 

punishment for not making... 7683 


PROBATE PRACTICE—continued. Sec. 
sales—concluded. : 
executor to account for excess over ap- 


VAIS] we hab ere sie wearers 7736 
not responsible for deficiency.. 7736 
cannot be purchaser... i... ~> 7684 
neglect or misconduct of, at 
Sale Wa ble zs tows. anterprensteenets 7682 
liability for fraudulent........ 7707 
of property recovered from assignee in 
ATAU ceisice acd ict aes sec She 8) Bioke tele orotate talons 7730 
of estate of non-resident heir........ 7785 
of intestate without heirs.... 7787 
OL DETSOUMALLY ea. cle ceousleep ceric eereretess 7685-7687 
WE EItION G10 tl COM mecu tarde este ck serene 7685 
ILE Seg PeEN OE So ooenpemacooGbs 7685 


SLOCKS VAN Ge DONO Strie sees tel-)s sieteen ena 7685 


BOW. “AN WiDEUC eee cat ceretaiteeneerens 7686 
DSrONesROaley? zuscssyecisere olin 7687 
Dye ain ean arte ciniet ooreiet ants 7838 
OLPL CAL ama acral elechsite pomtel aisea os 7688-7707 
LOL Mek oWere tie 4 eNenberae ceca olor cerlcroro 7688 
order to show cause.......... 7689 
OFGerOL Salen mint cletarene 7690, 7691 
in force one year...... 7630 
COMECTES erate terial nae 7691 
executor’s refusal to sell...... 7691 
MOtICE #OL [SMC w enn cytosol 7692 
HORM Ofc ae tentiesan. Msiecamete 7860 
of postponement . .... 7697 
at public auctione a: «cern... 7691, 7693 
ALD ULVaAterSalGar ea al rehcleheneetnete 7694 
at private sale, confirmation, 
7681, 7695 
at private sale, appraisal...... 7695 
Partlyaroni cred itn -hee eater 7696 
jeOliyorovaXesansaue naan cuenbaeueno 7697 
hearing son TetuEM errrccrenseras 7698 


vacated, if unfair, etc., resale. 7699 


confirmation. ..7678, 7681, 7695, 7700 
resale, if bidder fails to take 
DLODCLL Varun mimcor etnies terete 7700 
CONVEY ATCOwn ene. ace Mimeieerenesas 7701 
o£ contract for purchase: -..4.. 7702 
CON GUCTION Seamer ies etter 7703 
assignment of .... ... 7704 
mortgaged, proceeds .. ...... 7705 
TOTIMOLtBASCER) oer ces 7706 
mining claims on option...7710-7712 
fraudulent, liability of execu- 
10.) eR ORCI areca RSs capone ac Cr 77107 
recovery of, limitation......... 6461 
Dy ASUardiany ce aoeceer yee OSS 


proceeds, how applied. 7839 
interest of insane wife... 7819-7825 


settlements, final: 
see ‘‘accounts’”’ hereunder. 
special administrators and trustees... 7790 
mistakes, how corrected after........ 7879 
specific performance: 


WeHerement OLCIDIE 20 ai lerers eo euewue cio Serepedstete TT741 
DECK OM PME ATL Oe. leiatere nieve cia eraroredtets 7742 
GECrCe EVDOSSESSION ic... tes ceteris ies 7748, 7746 
dismissal, action to enforce.......... 7744 
ifeperson entitled tordies... 2... sc... . 7745 
subscribing witness: : 
COMI LOO tm DY peecktus F allecisas.: oo.s sue cieceas 7572 
TOCUMICSC et Opin ll cl Mora eters ices sa ceetorssaie 6 7573 
used in subsequent contents.......... 7573 
succession: 
See Succession ..%....... Ruban stays take 6404-6430 


minor child dying before distribution.. 7764 
summary administration of small estates: 
procedure ©. 2. ©) soem beer so oarpe thee! 


rom 


1920 ee GRN ERAT INDE a a aie 


Sd, 
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PROBATE PRACTICE—concluded. — 
taxes: 
See Inheritance Tax ........ 
paid before distribution..... aatee ake 
assessed in name of executor.. 
payment ordered by court..... ous 


trustees after distribution: 
annual accounts . 
expenses, compensation . 
VACANCIES! nis oe elteate et ee le eee ee 
finalusettlementsssnanes aes TTT6;, UTE CaO) 
unclaimed property: : ae 
disposal of, to school fund........ 1185-1787 
special administration, 7606-7610, 7786, 778 Hf 
final account of . 
validity of decress and orders: 
of decrees affecting real property...... 
ete., omitting jurisdictional 

LACUS ties Nacais satel ounce steht e ere 


ward: 
see ‘guardian and ward’’ hereunder. — 


wills: 


execution, revocation, interpretation— ; 
See Wills) Soh nana eee 6311-640: 
custodian to deliver, penalty.......... 
“lost or destroyed, probate......... ) 
where proved . 
when judge disqualified....... ' 
petition for probate, what to contain.. 
of nuncupative..... 
for revocation . . 
for notice of hearing..... 
for probate, who may enter.. 75 
hearing; notice sof ‘contest... ys ermate 
pleadings. . . 
witnesses and evidence... 
admission’ tO, probate... stents 
centificatenol PLOOL etn hee Mere 
will and certificate to be recorded. see 
probatesof. foreign aac acre neko riers ) 
of lost or destroyed....... ( 
contest after probate, who may.... 
notice: .. = . 
effect . 
nuncupative, netiton for REE 


PROBATION OFFICER Bs 
See Juvenile Court........... .1819, ieee 


PROCEDURE 
civil—see the title of the proceeding. 
criminal—See Criminal Action. 
probate—See Probate Practice...... 5 
city court—See City Court..... Bao8 
municipal court—See Municipal Court, 


justice’s—See Justice of the Peace. .7426-7545 
in cases begun before revision, shall con- 
form thereto as far as consistent...... | 


PROCEEDINGS SUPPLEMENTARY ae 
EXECUTION er. 
See Execution . 


PROCESS—See Subpoena, eee oxe- Ss 
cution, Warrant, Arrest. 
abbreviations in... 


3858 

1720 

Sb 

defined Ba em aatetio Wek Ceacteny eu enehe 1500, 5848 
in execution of Mesa process, homicide 

= MAS eM G AotMenne orm, seit 4. dace .. 8031 
agent of foreign corporation, service 

: WISE 6 Seman SCP nO A SCL ERIN oiy a LER 945, 6548 
Bish issued by eotaperont authority must be 

‘sae 5 Gxecuieduest mona taa sack ust. hee 1519 

er justice to any part of county, 

a a 1798, 7588 
wy city justice, service....589, 635, 647 
: of justice, filled out by justice.......... 7539 

e justice’s, when served out of county.... 7442 

2 OfeAV ORIG COUR ar sinni wnvignis ation gos 1831 

“8 of municipal court, issued by clerk...... 1766 
. THUTLS MeO MAT ONE eis tetcers ters 5 lars 1774 

means to carry into effect Ais 2d, (OH OOS Sa 1818 
mistakes in, relief from..... SOE Py nde 6622 
- Officer must exhibit on request.......... 1520 
police officer may Serve...........s007- 647 

power of officer on resistance to execu- 
LT OU OMe eet sc tdorararoiak aeatc Peis et a ss 8591, 8592 
process, any suitable, may be adoptéd. 1813 
what, may issue any day........ 1794 
BEESCEVAGGUDY WIGAN «aisle 5. 00 5.5/6) ehoasye dre os 3615, 9286 
OME GOL yore te sias ohare ca etS 1416 
OURS C nina en ees sce ee 1523 

on attorney for vendor trading 
STATUS Te eyes Gbe Vereae vies 6160 

foreign corporation, 

945, 1141, 6548 

fraternal insurance so- 
OUT LSS ean, Sem cateaenis oe 3287 
Siherite tO SeLVOr o.oo sy couse ee 589, 1501 
to indorse time of receipt...... 1501 
LOM Me UUr wets conan cine eee 1501, 1510 
' to. certify, Service Of. 2s. cce a 1501 
return to another county....... 1509 
prima facie evidence.... 1510 

a failure to, damages...... 1511 
= oe neglect or omission of sheriff ex- 

-——— cused if not in writing...... 1517 

ss warrant from justice’s court, served any- 
where in state, when........ 7468, 8693, 8703 

PROCLAMATION 
ee: prior to closing polls at election........ 2111 
_ governor’s, holiday, thanksgiving...... 2860 

ws y EDO MOA cre tt cleraiyegeeewers.« 2861 

— Beleciionwemes eyeren ae 2103, 2104, 5682 
: change, of (class (of City... <1... 526 
tearing down or defacing............... 8399 
: PROFANITY : 

Bi disturbing the peace by................ 8227 
PROHIBITED ACT 3 
ams for which no penalty prescribed, a mis- 
ES (-)00\-{- 00) nO 8014 

PROHIBITION 

<i See Intoxicating Liquors............ 3341-3378 

PROHIBITION, WRIT OF 

jurisdiction supreme court, 
é Con. art. 8, sec. 4; 1643 
district court..Con. art. 8, sec. 7; 1667 
aisvacneel 3 0 5 looted Odo OP ap OU OOOO» O0.aoG 7407 
returnable when . . . ..--ssesseeseeeeeaes 7413 
when and where issued.....--....+++-- 7408 
may be alternative or peremptory. . 7409 
nt ».1407- ee) 


dure . pin HOB Onn Ho) DOU Bane 


. 


Be ; 


1790 


PROHIBITION, WRIT OF—concluded. 


certain sections relative to mandamus 
AD OMG ALC mairier mee ty atten ilicecc ce ate 7410 
may be heard at chambers........ 1679, 7413 
certain provisions of code applicable, 
7375, 7414, 7415 
attorney fee taxed as costs, when...... 7416 


not lie to public utility commission.... 4834 
PROMISE : 
in writing to extend statute of limita- 
TOTS He MAA Sean Ae ae. seoheale aan ee eT 6489 


when must be in writing under statute 
OLS AUS eat eee rhe meant e ee 5118, 5811-5825 


in nature of bribe—See Bribe.......... 7893 
OL Appointment, prohibited... 1... .ces se 2390 
OX CE DULO Mane ia neice eto ee rae 2390 
PROMISSORY NOTES 
See Negotiable Instruments......... 4030-4235 
GeTIME clint mr mectarnereotih steve isla vinta eae maar 4223 
PROOF—See Evidence. 
of conveyance for record.......... 4891-4838 
failure of, distinct from variance...... 6617 | 
of publication of Summons.............. 6549 
OfmprOWaALesNOLiCes. —., sein arnereretere 7866 
POMEL A MVS. ee or cera archvce Sane. therehetens Tbe 
of service of summons...... Gi.) C2 1448), 652 
OD WILLS atercahey a soho ears Mes sensne esenee cana erat tae 7565-7591 
of laws, judicial records, etc....... 7083-7099 
of private documents, records, ete...7107-7117 
LOL CONVICT, Of TreASON vn. ada krone 8984 
GLAPSTIULYs a) wise cretine era meets 8848 
OL CONSPITACY< > Awe teeee rae cee 8855 z 
Of COMMON! harracry. 1 weer 8009 
when burden shifts on murder trial.. 
OLGers Ot. OT (CLViIl- trials nce: nies a eerie 6802 
One criminalrtrial . es .nes eer 2. 8975 
of guilt beyond a reasonable doubt.... 8978 
of corporate existence on trial for forgery 8987 
not necessary when............ 6611 
PROPERTY 
define dias: 5, ki wtern.custies pie cuveleun Parsee mera 5848, 5865 
“real’’—See Real Property........ 5848, 5865 


“yersonal’’—See Personal Property.5848, 5865 


stolen or embezzled, disposition of. .9419-9415 


frauds concerning—See Fraud. 

adverse claims, action—See Adverse Claim. 
damages to—See Damages. 

of deceased person—See Probate Practice. 
possession of—See Possession. 

of married woman—See Married Woman. 


devise—See-Wiall. a, so... satele ee were 6311-6430 
larceny—See Larceny .............. 8285-8303 
[Selon UME ERECTOR oe HADRONS SOO. Cr O5.0 5861 
qualifications of juror, a taxpayer...... Sood. 


of voter at tax or bond election. ~ 
792, 2129, 4590, 4595, 4708 
exempt from execution—See Exemp- 
TLOM Shree sms ered crete perepekethrenpogameete 6923-6927 
rights, of iebaan and wife—See Hus- 
banda nd wWute sees canter elearsintenececs 2983-2992 


PROPOSED CONSTITUTIONAL AMEND- 


MENTS 
preparation and distribution of state- 
Mients COMNGSYNING ho i els etter 2200-2202 


PROPRIETARY MEDICINES 


COME MATIVAC Wa, CLC a cverelsuikecmsenonaienteratens 4405-4436 
limitations as) to. alcohol inn. oe neem 3349 


PROSECUTING ATTORNEY 


Sceu@ounty, Attormeyes.. smn ane 1610-1612 
SEC mOAStrIC ts eABLOLIIG Vin aan calenenolaienerere 5757-5772 
See Intoxicating Liquors Prohibition, 


3341-3381 


.. 8986 


ee ee a Tea 
GENERAL I 


PROSECUTION Sec. 


in the name of the state of Utah, 
Con: arts, SeCa18s spor 
by indictment or by information, excep- 
tions..Con. art. 1, sec. 13; 8549, 8778, 8774 
information—See Information. 
election wrongs, see Corrupt Practices, 


2396-2402 
liquor prohibition act—See Intoxicating 
TAGuors Prohibition: «ss... ces 3341-3381 
indictment—See Indictment. 
Finiitatione Of ACHONS cistern cmteleijerons 8665-8671 
bar—See Bar. 
See Criminal Action. 
PROSTITUTION 
abduction for purpose of, penalty....... 8110 
CVIAENCE TON tLialcme riaelals sielolaelsr 8988 
indictment, jurisdiction........ 8655 


keeping or frequenting house of, 
8148, 8149, 8446 


SOLCIEINE We VALTAT CVire ne teleleral cleleloleceieto\sicrste 8446 
own, control or let any building used 
BRO) Dee Bete GcpOTeO PICT ES Moe IGE OCROCRPIELEIC IORI OIG 8148 
litenwe jowbed teh cele aes Ana noonooacwasodeoDandd 8446 
CHELCS PINAY SDUDISH Womb teria ctecerc ene oketsteys sie 570x38 
property used for nuisance, abatement, 
4275-4283 
Seer Deeb ave lore bake GS Gopeitomadsianocos 8095-8101 
PROTEST 
power of notary to make........... 4198, 4253 
of other persons to make...... 4193 
BEAD SL ESAOm LOL MUAKCS 3 ctaleroietaite ateraeresletes 6050 
paying license or taxes under...... 6094, 6095 
Hin tALlOn MOL esa CULON eins tere cite elelale 6471 
waiver of, waives presentment........ 4147 
of foreign bill of exchange........ 4191-5199 
of domestic bill, unnecessary............ 4191 
PROVISIONS : 
See Dairy and Food Products....... 1920-1995 
sale, inspection... .........570x44, x45, x47 
PROVOCATION 
to excuse or justify homicide...... 8080-8034 
VACIMOL INA CEs1IMpPlled cesses «fale cieltelnve she 8024 
PUBLICATION—See Printing. 
DALLVACISILNATES DADE sc +10 ac tlelsieteloiscco)sie\6 7028 
of summons in district court...... 6549-6551 
AME CIEYs COULE tay -rveisarciattuarerecslo alters 1714 
ANWNNANIEIPAleCOURCHs te rete stern cre ote 1779 
INE PATEL LION dem er ciewis steels rie etolne’s 7265 
MNO OLMOL PSCIVA CC etere,ciel ovale oteleselere/asl wie torals cers 6552 
rasierenhie 6 A. dosasaono cane 7155, 7866 
oLeprobate notices, tinies icc. e006 +e) 7856 
MNANNOL acme wake riots c avsrerone aareiotone lovers 7857 
TOUTS wemres tietetscctecee eietsisretrere 7858-7861 
TAI aes HOO COCOO Ora OOO GAO 7866 
LORCTCAILOTS aiepieisleteioysiolsrs 7645-7647, 7859 


of notice of judgment, justice’s court.. 7514 
of assessment—See Corporations, 
905-909 
of land registration, 
4946, 4947, 4951, 4990 
of formation of limited part- 


MOTS DID Ue Bact eie alerts te oxsnetchaleveatche 4358 
to insure lottery tickets........ 8158 
of appeal, criminal case........ 9211 
of foreclosure of mechanic’s lien 3741 
of taking deposition........ 7171, 7188 
Of OXCCULIONUSAlC Eas ertisinss ciec ee 6929 
of assignment for creditors...... 301 
of foreclosure of chattel mort- 

Pe gee xt OD OOS CoO aD OER TOI 479 


for bids—See Advertisements. 
of land registration, 
4946, 4947, 4951, 4990 


‘ine = 
nod 


ce 
hae ae 


Ss 


NDEX. ae ae 
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PUBLICATION—concluded. Sec. 
of notice of foreign corporations applica- 
tion to withdraw....... on oteteherate 953m 
of ‘sale. of OStraySiim-cicrstereiree 63 
of criminal libel, action, etc......... 8072-8083 
of proposed constitutional amendments, 


2200-2202 


of libel—See Libel............ 3692, 6604, 6605 
injurious, presumed to be malicious....8074 
of result of examination of insurance 
COMPADYs 1c oy ussveteie eiverotelaialereeears Sverre 1134 
of lottery advertisement, penalty..8156, 8157 | 
of sealed letters of another, penalty.... 8401 


Of “privileseadssmiatter sere clersisiec teieistetetoyeterers 8078 
indictment for selling, etc., obscene.... 8850 
proceedings regarding indecent...... 8144-8148 
Of <delindwent Waxelisitte wr cretetlsierelttete ete 6016 
of annual county statement............. 1555 
City Stakemen Suswscrateitasce tatrclerds 620 
city school statement............ 4678 
state treasurer’s report.......... 5731 


building and loan ass’n report.. 1106 
insurance statement. .......... 1143 


of quarterly bank reportsi. .. 2d. ss ele 1002 
loan and truts ass’n report...... 120m 
concerning elections—See Elections. > 
of supreme court rules.............. 1645, 1792 
OL eTULES FOf COUTEs sete levers oelotovel stetetch tevehetereiers 1792 
of. city, courtiw. 4. cee eee 1709 


of fraudulent pedigree of stock, for- 


biennial, of board of examiners on claims 2478 


PUBLIC ACCOUNTANT 


See Accounting . . 


PUBLIC AUCTION 


OF OSUTAY Shera gers eee as EP 54 
Of trespassing) animal swan 65 
by. assigneen.. 2). joseuice 6 de meee eee 311 
of corporate stock for assessment....911-914 
OLS COUNTY: DRODErLy. sn Aen eee 1400x385 
on foreclosure of mechanic’s lien........ 3742 
. of lien of farmers, etc....... 3773, 3774 

of lien of common carrier. ..3790-3793 

of chattel mortgage.......... 479-481 

of morteage i elec eee 7230 

of warehousemani- "seco 6233 
ofspropertyior taxesaee eee ee 6018, 6033 
of state™ lands. .ssawreaclh eee ee 5584 
of lease of state lands. hace eee 5601 
of perishable property on attachment.. 6718 
of property on execution............ 6928-6937 

On| partitions eee carte te .. 7283 
of personalty of decedent............ Sie LLOSO 


of real property of decedent, 
7691-7697, 7775, 7784 


of tward’sipropertysemeeee eee eee 7830, 7838 | 
ofs stolenl propertycseee eee Bae Gai 9413 


PUBLIC BUILDINGS 


sanitation of . ALOUD ODOT AR SS Ottis 2714-2717 
doors of to open outward.............. 8210 

PENALTY. ose wer chels hee ee ee 8212 
county, erected by contract.1400x32, 1420-1422 
city, erect, ete,saee nee 570x5, x55, x61, x72 
state, erected by contract............. . 5208 
no lien) uponjeexcept...h ae 3749, 37538 
contractors for erection to give bond.. 3753 


liability if bond not given.............. 3754 


PUBLIC CEREMONIES, ETC. 


militia participate, when..... sheisjele © Hees OSD 


PUBLIC FUNDS Sea 


depositedweywherel. st.) cs seers. wines 4500) 
tondraw. interest... ...\...<.: BPexstee SNe sete eave te 4500 
OLedepository=re . wast. cess. pHing On ae 4500 
bond of depository......... Mer ojatelers sachs crak 4500 
bond Fof officer; show) paid.....s........ 4500 
erlmMegarainst con tren teccciaeee oes. 8235-8245 


~ See Public Property Bond. 
PUBLIC HEALTH 


WCOmMELCAaT Th = ees 5 fee teen wieaia, sieeve ee 2705-2765 
PUBLICITY AND DEVELOPMENT BOARD 
DORE CLEATOR Mette ac cte wacinic.eecns otic: 4501 
MUM perma CEPI. es cciree e's eee 4501 
Guties*ands powers. «ss cedeecsms 4502 
OP EAMIZATI ONE oe as) siele sv e's ek aes 6 4503 
PUBLIC LANDS 
WOSSESSOP Va righ tat Owen eis knee dee wc ewes 4867 
SCOR SLUG UAT S aisityeieieis cbictee este sce 5571-5681 


See Index to Enabling Act, title Lands. 
See Index to Constitution, title Public Lands, 
PUBLIC MONEY—See Money, Public 
Property, Public Funds. 
PUBLIC NUISANCE 


VELLA Be So CTE IOS mio ar gieters e's. 213, 0.4tes 8185-8187 
offense, what may be termed...... 8188-8190 
muisance, abatement... js 1.2 ce 8 suede cing 7240 


PUBLIC OFFENSES 
see the name of the crime. 
See Crimes, Felonies, Misdemeanors, 
Criminal Action. 
prosecuted by information or indictment, 
ESCCDULONS MSIE Ff ively civis costae OO 49) OL Coy Ol CA 
prosecuted in name of state of Utah.. 8551 
PUBLIC OFFICERS 
See Officers, State Officers, County Officers. 
see the title of the office. 


PUBLIC PRINTING 
State. let by contracts. 3:0 ..05-... <5 2489-2494 
secretary of state to supervise.. 5700 


PUBLIC PROPERTY, CRIMES AGAINST 


Misusing’ PUIG MONEY... wees eee + + cme 8235 
falsifyine public ACCOUNTS... . 0.6.2 cae 8235 
failure to keep and pay over public 

TIGINERG, oO MBean 4 pedo kOsD. Goon Cape Godeo 8236 
making profit out of public money...... 8237 
public money defined ... ....-..+e seers 8238 
failing to pay over fines or fees........ 8239 
obstructing collection of revenue...... 8240 
refusing list or giving false information 

iv ASREESCe AS 8 bop oc cbOpomaDOnoe Coo 8241 
“using false tax or license receipt...... 8242 
failing to give receipt...........+++++-. 8242 
refusing names of employes to tax col- 

NSC UOT ironies clever aheletsfoyateisistarele, so'ece feleiel abode) e\6 8243 
doing business without license.......... 8244 
officer discounting warrants............ 8245 


PUBLIC RECORDS 
See Record and Records, Conveyances, 
Evidence. 
PUBLIC SCHOOLS 
provisions or tne constitution as to, see 
Index to Constitution, title Schools. 
school lands, see Index to Enabling Act, 
title Lands. 
bird day: 
how observed ......... REAR travee car Waevonsets 4535 
board of education: 
in county districts of first class, see 
“districts, county, of first class” 
nereunder. 
in cities of first and second class, see 
“city’’ hereunder. 
as to employment of children......... 496 
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1923 
PUBLIC SCHOOLS—continuea. Sec. 
board of examiners: 
see “certificates” hereunder. 
Blabeuboar diy sec sales! cleterinie seine oe 4506-4516 
CIStTLICLS Of NESte Class a esperaa entice 4620 
GhtyeDOATA! Nini. Meactomine at ae etches 4684-4688 
compensation sof.) Waa. coun 4511, 4565, 4686 
bonds: 
see “elections’’ hereunder. 


power to create deb 


t..Con. art. 14, secs. 3-7 


certified to be within debt limit....466-469 


first class, 


election on issue, 


4627-4631 

denomination, interest, 
UIIMOs saeco sd sec een ee 4632 
fLOrM Ve ai ese eee ee 4633 


county clerk to certify 4633 


sale 


to highest bidder 4634 


canceled how .. ....., 4635 


tax levy for interest.. 4636 

lien on taxable proper- 
LYigon ers sicke's, sta eatrineretnete 4638 
city district, board calls elections.... 4708 
notice, ballots, etc....... 4709, 4710 
qualification of voters........ 4711 
canvass, certification, issue... 4712 
liniitatwOeper Cents. mrt severe 4712 
interest andetaxs. chu seers 4712 
and sinking fund...... 4717 
GeEnoOmMiInatiOng. «tues het eee 4713 


heretofore authorized, interest 4713 


printing, ce 


riification .. sierra ule 


sale, use of proceeds.......... 4715 
redemption, cancellation... ...4716 
refunding for lower rate....... 4716 


sinking fund, interest, 


4704, 4712, 4717, 4718 


lien on taxable property...... 4719 


buildings: 
contract to erect: 


county districts of first class. 4639 


City -SCHOOlSH jensen a center 4681, 4720 
contractors must give bond........... BY is 
liability if bond not given............ 3754 

census: 
bys board sof “educations .a-siresyoaourteieeters 4675 
city board to cause to be made....... 4674 
in county districts of first class...... 4610 
certificates: 
state grammar, issuance......... 4506, 4509 
State“to, WHOM! ISSUCG jana ccierclicis meena 4507 
valid, grammar and primary 
Fea eeK0 (AST a GuaseentidatocOtad GON mc 4508 
valid for five years........... 4508 


holder not 


revocation... 


high school 


examined, when.. 4509 


grade, temporary.. 4506 


normal, issued by university, force... 4509 


holder not 


examined, when, 


4509, 4693 

territorial HVSUCsSTAGS sere ele ole) sl= is oeettouerer 4509 

city high school, qualifications........ 4692 
examination waived, when, 

4509, 4693 

ISSUes VallGity mn = ccrlectyeetnets 4688 

Claisigehscheoehwien my ce aon UOOOeOnoulIs0U O06 4688 


qualifications for ..... 4691 


DULMAT Ye telee eoeiore) sesh teteaereeteters 4688 

qualifications for ..... 4691 
TOM OWiAlla ips latch ete hereto atepeee 6 4688 
TOVOCALION ui eniciiie cients : 4688 
PMO, Gs Ip ecodNochHaquanEes 4688 


SS eae 


1924 


PUBLIC SCHOOLS—continued. 
certificates—concluded. 
city grammar, qualifications, generlly. 4€8) 
granted only on examination, 
4690, 4694 
. 4684-4688 


Sec. 


SXAMUNACLON LOL renee seniors 


county district of first class, 
SAMMONS -c sm cetave nets eee 4620 
examinations for, questions by state 
WSOBL Os aree fa tae. tenes sac sttere nae ree eee ah aes oats, 4490 
LOL MiclMG SNSATA CM. WOM Kectarcicietereaitstctchonats 4748 
children: 
compulsory attendance........... 4740-4742 
incorrigible sent to industrial school.. 47438 
habitual truant, parental school.4641, 4722 
neglected, parental school........ 4648, 4724 
See Children. 
number attending, apportionment.... 4565 
clty: 
Cach:City avQislriGts i. .-dacceds osc wins @enccetets 4661 
open to children of school age........ 4661 
have rights of constituent districts.. 4683 
separate from other schools.......... 4660 
census, annual “Sehoole iit. rete nate eels ow 4674 
report to state superintendent. 4675 
SCHOOL MCA ea a rotert sraiar sraphenure nee tetMeas tate 4672 
claims and accounts to be verified.... 4680 
bonds, sites, buildings, ete......... 4708-4719 
see ‘“‘bonds’”’ hereunder. 
CLeECtin Se DUL GINS aunt eek ttemene re 4720 
special tax, election..... 4706, 4707 


board of education to control, 
Con. art. 10, sec. 6; 4660, 4661 


DOL Y COLDOLAI Gs gnwett ete cries 4680 
members, number, residence... 4662 
qualifications 4667 
VACANCIES: - lames) eae 4667 
organization ... ..... 4668 
CavhwOtwOimlGe wrauercte ans 4668 
may administer oaths. 4680 
compensation . . 4673 
election ... .....4668, 4664 
term begins, when.... 4665 
additional compensa- 
tion, penalty . 4673 
issue employment per- 
mits for children, 
1860, 1869 
elections, whem held: esses e205 oerces 4663, 4664 
NOW RCOMCUCTCC Rwy atinte stevens tie 4666 
OCI vray Ces tr erates tere a 4667 
OLULGEES; PClCCtL OTe wuss here stemcieterserie ot Gamtatel 4668 
z GOTTA ON Ail atta cc oersay stettemateras eken arent 4669 
El ojoxont chuhitenvs ceca chide ones 4670 
TOES CGOMIE Ny CUCL ES emai cts tcln ch larecenevaeiem ote te 4676 
CUI MON Coy ech re tatanscasocagt eae eokelone aete Mee GAS, 4677 
duties, compensation......... 4678 
fem member teachers’ retirement 
= association comniission 4751 
<= Oia Sierdevn h SUAS EG Gear o 4753 
en may administer oaths......... 4680 
= must certify bonds and war- 
a LAIOUS Mollet trasvetecs team ghee eines 466 
ok treasurer, duties, compensation....... 4679 
— bond, premium on paid...... 4500 
es funds, where and how depos- 
THE(S\6 | SAU Res Setcscesca ym ea 4500 
to draw interest...... 4500 
teachers’ retirement fund..... 4754 
is treasurer of teachers’ retire- 
ment CommMSSION esas ses, 6 4754 
provide for display of American flag. 4744 
board, powers, generally.......... 4680-4683 
Sue and be! sued sven. sees 4680 
os a Yc — in il 
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vere ey 


PUBLIC SCHOOLS—continued, 
city—concluded. [ 
board, by-laws and rules.... 
furnish students books... 
appoint examiners . . 
teachers certificates ... 
| > trainins school y.ee 
| parental school... 


| ‘kindergartens. . 
select. text DOOKS >. acne a8 
lev y- taxésan Seer ecaoste theirs 4704 


in order to participate in ed <- 
Schoo! fund=. cw. 

may employ physician 

schoolhouses as civic centers, 


cooperate in third class 

with city for library 

gymnasium..... 
sell bonds... 
hold property, 
erect buildings... 
create indebtedness . . 
truant officer . 
invest sinking fund . 
insure employes . . 
issue employment nee for . 
designate persons to issue em- 

ployment permits for chil- 


4707, 4720 
4590- 4596 


= (ohac) Were pred do coc .c ato 1861, 
E teachers’ retirement associa- — 
tion, authorize a 
ganization . . ns 47 


eject members of com 
THISS TON cormclere ied 
when... 


retire teacher, 

board, Of examiners, a..\.eneaee Ap 
see ‘‘certificates’’ hereunder. — 
superintendent, election, oath, term.. 
chairman of examiners....... 
member teachers’ retirement 
association commission ... a 

issue employment certificate 
forichildrenie lan een eee 
to attend convention....... 
convention expenses. . 


sees 


annexation of entire district, prope 

Tights. ; 1 scan eee ee 

of part of district. 

reports to the board 

text books, selection, ete......... 

taxes, levy, collection, limit... 22. 

School property exempt 
distribution... 

delinquent, paid ae posed : 

election for specials ssseer 

for interest, redemption... 

sinking fund, 

4704, 4712, 4 


| city superintendent: 
see ‘‘city’’ hereunder.... 

civic centers: ; 
every public school house is 
DPUTDOSCS) te ase eee 
use free, exception. . 


fe; ela! ie jot ef aula le ije tp! e tune, aren eaawelie 


use of school house subject to dis 
tion of directors .. 
clerk: 


a 


- 
a] 


P 


es MIE Gone hte e7ko ois etree Cee 

ord compulsory attendance: 
what children to attend, how long..... 4740 
failure to send children, penalty...... 4741 
inquiry into, by board........ 4742 


BeeDrOLSCtion MRaAInSt- chic. cence os ots. 2755 
vaccination not compulsory........... 2763 
convention of superintendents: 
_ealied by state superintendent........ 4524 
for, selection of téxt books: .....s.se«c. 4556 
county districts: 
see ‘‘district.” _ 
county districts of first class: — 
p see ‘‘district, county, first class.’’ 
a county superintendent: 
election, qualifications, term........... 4649 
MOMCHOICCTEG. WHE cies 5.05 1.46 oa woieiere e's 4649 
compensation and expenses...... 4565, 5087 
issue certificate for employment of 
(i ci he el Seen ra Bis eres Gistoleve aici 1861, 1869 
recover usurious loans for school fund, 
ipl oC aly ote an en Mere ane Pecos ecepverre soa /elaereha cats 3323 
‘ paid from school fund..o.%........6%. 4565 
attend convention of superintendents, 4524 
text book convention.......... 4555 
apportion funds to district.......... 7 2D6D 
office becomes vacant, when.......... 4649 
member board to settle between dis- 
DpaS RRS arte CPt g iirc Ss Sea Pate in icy oS 0. Behe 4746 


COMMMILveS tO UDTECSCTIDG:.. 00.5250 0 efectos 4531 
serve without compensation.. 4532 
furnished free of cost to each county 
dis trloteewues «pei doni ttec Se ere 4531 
observation and value of birds, etc... 4535 
agriculture and mechanic arts........ 4536 
= Home Economics:. 2 ../6.6..... es Skt 4536 
: “Waeeynlose lel ae Sac oBpp rae reat 4540-4543 | 
physiology and hygiene............++.. 4534 
sanitation and prevention of disease.. 4535 
debt: ; 
see “indebtedness” and ‘“‘bonds” here- 
- under. 
differential aid for school districts: 
funes, insuficient) Lepore.) pe.2. 4567 
state board education report to state 
OLACEES.( leiecncietvis etartletsia sine sane, 4567 
state board approve number of 
LOAGHEIS I. Mat coy ati eheleh 4568 
apportion funds, when 4568 
make up what deficit........ . 4568 
diplomas: 
1 we. 4509 


invalid, not teaching five years.... 
: Lo ~ state 


1 : Paeisapereoe L668 
See LONI OV A aes saroateidsue"eai 0's: «ses. sees e 4669 
DONC casera cre scutes ae Hae eiae tes 4677 
duties and compensation . ... 4678 


publish annual statement.... 4678 


sign notice of election......... 4709 
DOUG E A aerate crs cre 4S: 
CAMCEIND ONS re te byae. vn oveuk ore losacs 4716 


of district of first class, appointment. 4604 


of deaf and dumb, and blind....5337-5339 
habitual truant... -.+ +4641, 4722, 4748 
_ contagious diseases: 


exempt pupil from attendance, when. 4740 


county treasurer: ~ 
duties concerning school funds...4564, 4704 
course of study: 


school, issue by state board 4506 
n iss CD. w teereeeeeee 4507 
c pao pee oe > 


E PUBLIC SCHOOLS—continued. 


diplomas—concluded. 


state high school, valid throughout 
state: in all grades.......... 4508 
VSIA LOT ILS Prussians acini cnet: 4508 
Oxaminaclomimn > cvtevcn sete 4509 
dispensed with, when. 4509 
assistants: for: 1%, 170) 451i 
candidates for professional, 4 
qualifications: | i wae. sen 4000 nn 
revocation by state board, we 
Divehi hare a eeeeMeeene Cab id ove 4512 aa 
grammar, issued by state boara...... . 4506) 
to whom issued 2% <..5.2s000)4000n 
valid in grammar and primary fe 
BPACeS she eer Ae +e 4508 —- 
Wald POT tC a. cstsenssens a ee 4508 
Sxamun alone. % fies. eee 4509, 4511 = 
revocation by state board, ax. 
When lauwes anata ene eee 4512 
candidates for professional, ime a 
Qualincatonsee Gue.eeee 4509 ie 
normal, issued by university, force.... 4509 — 
holder teaching two years, ef- at 
LECURS. jee aie 4509 
not examined, when, eS. 
4509, 4693 re 
life of other states, validity of........ 4509 Ss 
MOV OGATLOM correction ste erase cerlcncre cca te oee 4512 fi 
district: 9 
of first class, see ‘district, county, first _- 
class.”’ Bes i 
board powers, school district.......... 4585 
prepare estimate expenses.... 4585 | ‘a 
submit estimate county com- ay 
MuSsioners .0. masse sneer 4585 
county commissioners levy tax 4585 — 
treasurer collect tax.. 4585 ‘ 
establish and maintain libraries 4585 } 
may employ physician........ 4540 
school house as civic center, 5 
: 4551-4554 ‘ 
records and reports............ 465 ne 
for purpose of taxation, city to form a 3, 
OMCs ire, beware cs ae eek Lope eee 4°02, 
liable with contractor for public Bee: 
WOVIKS wi, cee itee ratte eet ae SUES 
limitation of liability...... 1c, S100 un 
name changed, by judicial proceedings, ts oN 


4000, 4002 


sinking. funds invested) ./..-2 2-1 nen 52000u ae 
district, county, first class: of of 
county districts other than first class, mi 4 
see ‘‘district.’”’ ; its 
HO WRCOMStIMILEC sac. ol satis goals eeteeeene 459% ae 
county commissioners designate name 4597 
subdivide > 2. <ccies-smepoM 
TIAN OG MOWeteyar stars y= saisveros cele eiehe oonakanete 4597 
Scuoolss therein; £P6Cx accross. 3) sjre veeete 4598 - 
FUL SAC OO Nera cris ossih aaetetele copr/sy aver ia seen 4617 A 
wnder direction of board.............. 4598 if 
election, how conducted............... 4602 oe 
BOMOOISY CAT) of ae kajenesrae; tanner Aro Rema 1. 4005 eee 
reports of president, etc............. 4603) ee 
census, how taken... .2..--05 s+ ce ss =< 460 Sa 
property of, vested in board of edu- 
feinleiererres HORDES coc ocar -- 4619 ee 
exempt from tax, etc...) a 4622 ee 
teachers, examinations for....... ae inipee SOLU) 
receive share of taxes........ dineiie 0 tue 
district court has jurisdiction con- 
COUTTS Kim fed stone eaeeecoeray stash iis Sa pipOwe 


4 eile a mae Neem ee. ee ik m 
1926 GENERAL INDEX. | ee 
PUBLIC SCHOOLS—continued. Sec. PUBLIC SCHOOLS—continued. ; be 
5 district, county, first class—concluded. elections: - a 
board of education to control..... eee. 4525 new registration not necessary....... 2136 — : 
DOW OLS! otra eee ee . 4525 of state superintendent......... eerietels Hee < 
how constituted ......... 4597, 4599 Tone when . . ....+-+s++ssr2207 46 
TLETADELS TE ClECLIOIIN mere eee 4600 of board, county district of first class, e 
oath, bonds . . . 4600, 4604 Tne EAU Te 
qualify, when .. ... 4601 of board of education, cities ....... ape 
take seats, when...... 4601 MEMbHELSHips. so sie creepers ened 4662 — 
qualifications ........ 4603 cities of second class.......... 4664 
compensation how conduct of elections......... .. 4666 
xGd eh Pee eee 4609 qualifications of members..... 4667 
vacancies, how filled 4603 on tax rate, cities, for sites, buildings, a 
: Pee NE Net nO il CEN otomscrodot fs Aas ce eeme 4706, 4707 
, ORS ADIZE aL Wares relite ol eyenaore ava nreaye 4604 4 Re 4708-4719 
president, election. .......... 4604 bond, in gine Uae eg Tae epee 
duties 4612 see ‘‘bonds’”’ hereunder. 
: ee : ; it gk Sti neue county districts of first class. 4627 
IES on eign BE ae How. called ts + vane tema ... 4628 
Sng TT Oe aes ballots, form of....... cao .-- 4629~— 
: ee eae ON aera 4604 voters, qualifications ......... 4630 
b con UPR ede Meet tanta f 4613 canvass of votes cast....... . 4631 
er hs Se as 4614 statement of board........ vee e463 
, Ei Mea His ee to provide school site or building, 
» treasurer, election, qualifica- | 4527, 4566- 4626 
‘ ORS PORE ear ci LN by special tax...... saver eponcitiens . 462600 
Leann a aaa oC aa in, cities , eeeecs eee 4106, 4707 
eas Re a eno ore Rose to repair buildings, redeem bonds, pay 
is treasurer c 
A = teachers! eteswrseew wertstaer BiGrineronenG 4566 
etait cs eta en to create indebtedness........... caves 4590 
pre Sere uing ee Rk a one ~ qualifications of voters........ 4591 
I NIRS en ih. citiedian 4 Sicarm cee Weer 
Ser at no in other districts.............. 4598 
depositedie saa 200 ballots cAace ae rece eae wees 4594 
iS EO GANIVEISS, Fe ued ol clenecatcioieeeryeraeaets 4596 
? insure employes... 3110, 3111, 3119 , ? 
members, may administer examination of peaches: 
) OAtNSis, 2 ceneetiee ore er oN 4616 see “certificates” and ““‘board of exam- 
officer of, removed how....... 4605 iners* hereunder. — : 
' may appoint other officers.... 4606 federal vocation education fund of Utah: 
elect superintendent of schools 4607 federal act accepted CAdo0Gd dos spose ei) 
: term and dutiés.............- 4607 state board education empowered..... 4541 
teachers examinations... ..... 4620 state treasurer custodian.............. 4542 
; may cooperate with third how disbursed .. . ........-......-. ~+ 4040 
class city or town for pub- flag: ‘ ; 
We bllonmbare Gun saeco etenle oot 8719-3791 American, to be displayed......... ~.. 4743 
| powers generally ........... 4617 funds: 
: duties for participation in high perpetual, what constitutes, 
Schooletund sare sacacirars 4575-4582 Con. art. 10, secs. 3, 5 
% may employ physician........ 4540 guaranteed by state....Con. art. 10, sec. 7 7 
“i school house as civic center, where and how deposited........ Becuc “iithl) - = 
a 4551-4554 to draw sinterestantseee seni ae Braoorn 2) 
; Am DOdYe COLDOLALC tat eee 4616 apportionment, to Sountae and eities, 
sale of property, restrictions 4518, 4564, 4788, 5717 
; COLD ar Rtiecartioionialare sans seen: 4618 CONGISULICEST Smeets EROOe 4565 me 
* receive eroperts from former forms, blanks and resisters ae 451.9) oa 
trustees . aa 4619 county superintendent paid from...... 4565 a 
select member of text book board of examiners paid from........ 4565 
COTLVETILLOTIO Een ees 4621 superintendent shall apportion...... Sorc) 
yearly statement ............. 4624 state and county, used for payment of ; 
POV Vat axes ser cn cones han urieeeninae . 4624 teachers... . bc OnRACn o allehar esate 4565 
election on special tax levy of teachers’ retirement commission.. 4756 
eall ss Lee eR 4626 county auditor apportions, when...... 4649 | 


district bonds, call.... 4627 — 


sell bonds to highest bidder.. 4634 
advertise for bids to build 
houses 7. =. 


members not to be interested 
Li ACOMULA CES Gta wei aaioteice. 4639 
establish parental schools.... 4640 


appoint and pay off truant of- 
TCOLSE Seen ere etree 4648 

issue employment permits for 
chil drenws). case SCOMmuS6o 


see “‘bonds’’ hereunder. 
health: 
local board to examine into and re- A 
DOTU 5%) <ckcysissroherexeters lalebe cater is nem oO 
to-.enforce: rules, ete)...n. dae 2756 
teacher to examine sight, hearing, etc., , 
of pupilsi <2) s\cceeeeeee eae ee 
report defects, 2 sass ens aG) 
state board health to prescribe rules.. 4547 
tests whens made. -mic see eienineane : 
duty of boards to enforce............. 


may employ physician................ 4550 
i ses ¥ 
Soe is ? 


PU BLIC SCHOOLS—continued. Sec. 


high school: 
ErEOS WHEN Gs shic'awtes «8 Con. art. 10, secs. 2, 3 
Ea RL Oat ihr cus viel ieee oath cacewe.s 4575-4582 
in’ districts) of the first class... 0... 4617 
high eschool! “district “tax: ss... 4588, 4584 
board of education powers............ 4584 
Tene KORTIEE! 0S a6 AGG Gee GO ioe Cone ee Seed LA 


_--— high school inspector: 


appointed by state board of educa- 


CLONE ey tlie ereieteustte ecsiesels oe Sie oiees slate aes 4581 
compensation and expenses.......... 4582 
member schoolhouse construction com- 

POISSON scsy aieeiye wie lees Saree aieyas 4527 

incorrigible children: 
Senta LOsINaUstrial “Schools. ech cess 4743 


parental school... . 4641, 4721-4728 
indebtedness: 


not in excess of revenue, allowed.... 4590 
PCO LCT OT Al arte, rae rcveln te ete eters sista ohe raver ets 4590, 4591 
electionafOrs.minseausies ewictets 4592, 4593 
RAUL OES i teers tevchev cites core’ cevallet’s whens 4594 
ROR WIV Vr VOC c= sie ole: Osteo faders 4595 
CATVASSACOSUIE fo) cieeisiaclciaiese avs 4596 


when territory annexed to city, adjust- 
TQOVENRE. Ss) a Sut Daas Re Otte OUR GOD oe 4745-4747 
power to create...... Con. art. 14, secs. 3-7 
see ‘‘bonds’”’ hereunder. 
Indigent pupils: 


eity council may provide for.......... 570x80 
kindergarten schools: 
DOardeanay, SCSCADIIS Ie... 5 incest aceiers 4544 
must establish in certain dis- 
PEN ES me Deemed Gentoo eae sierra aiehe 4545 
cost of, taken from district fund.... 4545 
ty GUESS 6 Bo 06 qagubses snesedetosts 4545, 4681 
in county district of first class........ 4617 
neglected children: 
committed to parental school......... 4643 
parental schools: 
board of education may establish.... 4721 
truantesto. be committed... i... 002.40. 4722 
MOVECAS OMIT OU ela Metre tia fice so oe ters sje as ieee 3 4723 
children without parental control.... 4724 
GEST Oe LT OLN. aires osnchesetove eleloveie.> tue-nitecs 4725 
GIstriCtacOUrtsS. LOMENLOLCE ciclsicictelrscsee es 4726 
EXD CISC ym OWA ALG se cvs oie) oieloie cove ashe overs 4727 
DUDUSMOUtSIderOl CLEY:. Aicete, oe sree) hie eae 4728 
truant officer, compensation...... 4648, 4729 
in county districts of first class, when 4640 
PEULACS IE SCINL s LOiterysipitetelerehd ovels) «1.5 4641 
WALenUS Aya COBL amie: jsyou clots, siare 4646 
TEOLCASCCPLTOMM ate weishoiepreleniere ous 6 4642 
neglected children ... ....... 4643 
how discharged from......... 4644 | 
OENETSOMILATe Tee ene ssvetscs el cite safe 4647 
principal: 
see ‘‘teachers.’’ 
property: 


see ‘‘taxes,” ‘“‘buildings,’’ ‘‘bonds.’’ 
restrictions on sale county districts 
NRE CES Boo Maa Gate OOOO Ope eObICs 4618 
of district formed into county district 
of first class, trustees turn over.... 4619 
of county district of first class, vested 


TOME 2 fy od aecdniAgoe Boe Ob onOo dele Soca 4619 

of districts of first class, exempt from 
(Psy KORG Gb A SOOUC OBI OO ack Ot a 4622 
powers of boards in cities........ 4681, 4683 
OAMCOUNEVE OATS care aie el siclerelelels 4525 
not to be taxed.......... Con. art. 13, sec. 3 

puplls: 

ISEMKIA, Gs? 3 5. apoocoosemoconOCRasoNd 4536-4540 


number attending, apportionment.... 4565 


ats ih ~ 
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PUBLIC SCHOOLS—continued. Sec. 
pupils—concluded. 
compulsory attendance .. ....... 4740-4743 


truants, etc., parental schools, 
4641, 4721-4728 
Industrialeschoolysss: es eercicteee 4743 
registration list: 
county clerk to furnish districts of first 
CLASS? aie 
religious doctrines: 
free from sectarian control, 
Con. art. 8, sec. 4; art. 10, sec. 1 
reports: 
of clerk of city board to state supt... 4675 
to board of education.......... 4678 
of treasurer of city board to city board 4679 
of president, supt., etc., to city board 4672 
retirement association: 
see ‘‘teachers’”’ hereunder. 


revenue: 
see “‘bonds,”’ “indebtedness,” ‘“‘funds,”’ 
“taxes’’ hereunder. 
sanitation: 
health, duties of local board...... 2755, 2756 
schoolhouses: 
site for, election to provide or ex- 
CHANSC Teens bieevsle eye aae hes See 4527 
election to provide, 

4527, 4655-4626, 4631, 4706, 4707 
ASKCLVICKGCTILOLS seras/=teielelece sterarnicie eerie 4551-4554 
erections county districts... ssesecenes 4527 

commission created ........ 4527 
pass on plans and spe- 

Ciiicationg Maat Oca 

employ architect ..... 4527 

compensation . 4527 

make recommendations 4527 

architect examine old ones.. 4527 

INECIEYASCHOOlSieresee ere eters 4681, 4720 

county districts of first class. 4639 


sinking funds: 
account of and investment. .4637, 4718, 5200 


tax to provide, cities........ 4704, 4712, 4717 
districts, of first class... 4636 
taxes for, payable in teasing. «weenie 6012 


state board of education: 
Membership; ELMS. yi.) elses clseterete 4505, 5529 
to control public school system, 
Con. art. 10, sec. 8; 4505 


to establish libraries and gymnasium. 4505 


Secretary, SALALY smal oi ntleleicninelsereraetenete 4505 

to grant diplomas and certificates.4506-4511 

revoke diplomas, eCtc...........sssseewe 4512 

see “‘diplomas” and ‘“‘certificates’’ here- 
under. 

compensation, expenSeS ... .....+.06- . 4513 


state superintendent is chairman.... 4514 


to appoint secretary........... 4514 
MAjOLitys VOCE) CONEKONS . 21-10 ctciele aretelareis 4515 
meets at call of chairman twice year- 

Ib 6. '. Cub SOG OE GIOD OOOO COCO OOS 6 O00 4516 
provide examination questions........ 4512 
assistants for, compensation.......... 4511 
Feri Guat DO. COS ER Ob GTOnaG comnctito f5.0 . 4519 


to accept and administer federal vo- 
cational education fund of Utah. 4545-4548 
insure employes... .......3110, 3111, 3119 
differential aid for districts...... 4567, 4568 
report insufficient funds to... 4567 
make report state officers..... 4567 
approve number of teachers in 
district asking aid....,...... 4568 
pro rate fund to districts...... 4568 
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PUBLIC SCHOOLS—continued. 
state board of education—concluded. 
high school fund, duties respecting, 
4575-4582 
fix standard... 4577 


to be notified as to intention 


TOM Participate. wy aeneraitd tre 4576 
to receive reports of attend- 

Well ere ee TAR CT EcINe AOD Oe 4578 
state auditor report to........ 4579 


apportion fund, when and how 4580 


APPOINT. INSVSCCOL Mere erie eieuelay= 4581 
fix his compensation.......... 4582 

to conduct examinations for teachers 
of county districts of first class.... 4620 


direct expenditure district library fund 4525 
direct work of supervisors of agricul- 
tural, industrial and home economics 
education . . 4541-4544 
state superintendent of public instruction: 
election of, term, qualifications...... 4517 
oath, bond... 4517 
may appoint a deputy, compensation. 4517 


to supervise public school system.... 4518 
to apportion school fund........ 4518, 4564 

not until reports made........ 4518 
to prepare and furnish forms......... 4519 
to visit each county once a year...... 4519 
may examine school accounts......... 4519 
to advise with school officers.......... 4520 
opinions on school matters........... 4520 

iKG) ASLO MOAI Oooo adoudont-Oumot 4519 
Gecisionetinal,. Un tileremsieiertcitlme citer 4520 


biennial report printed with law.4521, 4522 
information to national commissioner. 4522 


to file account of expenses............ 4523 
to deliver books, etc., to successor.... 4523 
eall convention of superintendents.... 4524 
member of board of education........ 4505 

text book convention......... 4555 


committee on course of study. 4528 
board to settle right on annex- 


ation of territory to city.... 4746 

school house construction com- 
TMISSION tees nete ss setter yerscoete chair 4527 
call text book convention............ 4556 
contract with publishers of books.... 4560 
not to act as agent for pablishore . 4561 
receive bonus for same, aioe . 4562 

study, course of: 

committee to prescribe............... 4528 


see course of study. 
superintendent of city schools: 

see ‘‘city’’ hereunder. .4671, 4684, 4685, 4688 
superintendent of county schools: 

see “county superintendent” hereunder. 
superintendent of county schools of first 

class: 
Oath teLnn ns) a: + 4607 
member of board to settle between dis- 


EMVOBS Steerer wk sractsieusrste. visits flac Sek ikon oe 4746 
ALOU ORCONVEN ELODS 6 s)tu. caso. o;nvis sae ehate 4607 
superintendent state: 
see “‘state superintendent’’ hereunder. 
supervisor agricultural and _ industrial 
education: 
WA OPA DD OMILCC ie meine cvelere yereiercls son's atoespnems 4537 
Gualineitions SUNa Re Rickson es cs Sere OTE 
directed by state board Bautaiion, 4538 
DOW.CLS AN GAMUUIELeS ateeyertelacts ejeieaieiirerrcta ats 4538 
cooperate with state schools........... 4538 
COMpPENnSation Ae ae seat ere yee 4539 
supervisor home economics: 
who appointed ........... OAS DOD OdUE eeaDH 


PUBLIC. SCHOOLS—continue ‘ 


supervisor home economies—coneh ide. 
who appointed, qualifications. . 
directed by state board education... at, 


POWETS: ANA AUTICS . eoiia oe tone ete teen 
cooperate with state fseneole aes aeteae 
compensation [is sw raeciels , 
supplies: 
county districts of first class..... 
CIbYESCNOOISweetuctele ie aetarens aise hay onevenarateye 
text DOOKS sn ee kunctetel tetera eenrneneeze 4555-4 
taxes: 
see “funds” and ‘‘elections’’ hereunder. 
assessment and collection........ 


cost of collection.1560-1562, 4525, 4629, 47 
state and county payable in cash.... 6012 
district payable in district warrants.. 6012 
additional, voted for.......... 45: 
county apportionment... 
district,, general lew yeneeticiceterieeieneieions 
for library. = 
for judgment for taxes illegal- 
Ly Collected wars cieuieleter eer 
interest and sinking fund.. 
collection . 
districts of first class...... 12 
levy, rate, collection. 4624 
paid over to board... 4625 
for interest -and] -re=as 
demption of bonds.. 4624 
special for buildings, .* “7 
how levied... ..... 4626) 


fund, state board to be notified of in- 
tention to participate in.... 
state board fixes standard re- 
quisite for participation..... 
state - auditor reports 

amount, ‘on bond 3-.017.2 eects 
apportioned, how and when.. 4 
those participating to be in- 
spected .. 
inspector, state board appoints 45 
compensation and ex- 

PeEnSes, 3 )siee eae 

report as tocattendance:. ieee 
districts limit... 
high school, state levy for, limit..... 4 
- when and where collected.... 4 

school property exempt from.... 


— 


State levy. so 
collection av sn- 1creioee eee 
apportionment, 
4578, 4564, 4565, 4702, 5215, 
eity, each) one= districtis..2. 2c 
amount Certifieds. s=a-seemer 


interest and sinking fund, 
4704, 4712, 
levy and collection......... 
payment to Dosard acess 
apportionment to ...4518, 4564, 1 
delinquent, settlement for.... 4 
special district, election...... ce eeeee 
to provide site, building, fur- 
nish school, pay current ex- 
DENSES MELO Hee eee .4527, 
special city, for site or buildings -4706, 
teachers: 


see “‘certificates’’ hereunder. 4: 
examinations, state.......... é -+ 4509- é 
COUNTY: OL sfirstuclascacssend 
city . aw 


pee fee 
PUBLIC SCHOOLS—continuea. Sec. 


-teachers—concluded. 
retirement associations: 
applicable to first and second 
CLAS SHCLELOS wa omtaletelnie eon aiertiece 4750 
beneficiaries two classes...... 4750 
how retired and pension 4760 
deduction for delin- 


CUCNIECUCSES tn ee wi OL 

el Lsvelice CA EA Senecio en ea Eee Ree 4754 

commission, creation... .... 4750 

members and term.... 4751 

election, how ...... 4752 
qualification, vacan- 

GOS Taga ete tenets 47538 
organization and offi- 

GENS Haha manometer ve ks 4754 

without compensation . 4754 

meetings, records ~... 4755 

MOD O Wilsrand aarke wholeness cue deein 4755 

rules and by-laws.... 4765 

TUNG EtWO LCIASSES)e4..5 aie sates 4756 
how managed and dis- 

DUESCOMe we ciate ciao 14000 
current, how constitut- 

COM Tu Nas oR emt 4759 
permanent, how consti- 

Som BUCS loo epee eee 4759 

TRANSLORS © aon gastos 4759 


refund to estate, when 4762 
insufficient, pro rata.. 4763 


PINCOONIRE Oe ce | calleP acta 5 wince ete ee wines 4758 

WMISMPSrSWID ss 2 en eS at 4755 
assessments and de- 

Gwetionsis = 4 hes. 4158 


transfer or continuance 4761 
refund of uues paid to 


estate, when...... 4762 
refund, who entitled ........ 4762 
retirement, when and how... 4760 
state teachers’ retirement com- 
mission, winding up....... 4767 
teacher, defined .-. . ....+-... 4765 
ROAM Tra Het ae eekcnense bs cr-sketepoael es she 4754 
teachers’ institutes: 
see “institutes’’ hereunder............ 4519 
text books: 
commission created . .0. 12... eet wesc 4555 
AVWOTAN CLS < Gxt ci ol S-stwissca tardies wed) os 4555 
expenses, how paid... 4555 
select text books for district 
and high schoojs..... 4555 
except cities ........ 4555 
conventions when held........ 4556 
notice how given..... 4556 


state purpose . 4556 
sealed proposals and contract. 4556 
proposals publicly read 4557 


samples and prices.... 4558 
when proposal unsatis- 
LACLORYe annem dilsci-e ste) 52009 
publisher’s contract . . 4560 
special convention, 
VAAGMe cs seeps se eies sieves 4556 
member from districts 
Orie oI COINS sons cho 4621 


officer or teacher not to act as agent. 4561 
text book commission not to receive 


THOIMIS Cera elec ei stonrie a ar ane ieueKelehedsce cis suse 4562 
use of to be enforced, penalty......-- 4563 
jin cities, selection by Valor neols Peas obec eG 4695 

notice to publishers........... 4696 
opening bidS . . -e++++eeee ees 4697 
samples and priceS......++++++ 4698 


ERAL INDEX _ 


PUBLIC SCHOOLS—concluded, Hee, 
text books—concluded. 
in cities, unsatisfactory proposal...... 4699 
publishers’ contracts ......... 4700 
board may furnish free...... 4681 
treasurer: 


of county school district of first class, 
duties, salary... 
state, to receive and pay over funds.. 4654 


OLMCULY ae DOG in eretnuate caeetre Seana eee 4678, 4689 
truants: 
committed to parental school, when, 
4641, 4722 
Parenitsqnay-COst Of= sss 4646, 4727 
to industrial school... 0..5.ecen 4743 
released from parental school, when, 
4642, 4723 
ORCS Pa cnc iecol Rakes ose her antic oieteroe 4648, 4729 
employment of children....... 1864 
trustees, county districts: 
not to act for publishers.............. 4561 
TECELVG! DONUS ss mes racers 4562 
chairman, to report offenders........ 4742 
IMCOLTIST Leyes Sant eee eet 4743 
turn over property to new district first 
GLASS ea somes soes nian Mee ee 4619 
duty to file notice, ete., of tax elec- 
TOW tn saerslvisboseshamcneee clean ate 4566 


to insure employes.3110, 3111, 3119 
to invest sinking fund in 


DOMCS Sercys oa hoot ere nee 5200 

vacancies: 
countyasuperintendents..... casters 1400x5 
member board of education: a... cee 4667 
in districts of first class..... oreo 4603 

warrants: 
for county apportionment............. 4518 
county treasurer’s services........... 4518 
superintendent’s salary ......... 5086, 5087 
of state auditor on treasurer.......... 4564 

of school district, received for school 

LAX OS corse wie neo ressvape yt acantovernee nari een 6012 


PUBLIC TRIAL 
defendent entitled to..Con. art. 1, sec. 12; 8553 


awhen trial mey be privates. c2o..m ase 1789 
exclusion of witnesses......... 50... 1789, 7207 
Griminall procedure... c.cmicisnirenieeein errs 8748 
PUBLIC USE 
See Eminent Domain j.. .....s0 ies 7330-7350 
property shall not be taken for, without 
just compensation...... Con. art: 1, secim22 
PUBLIC UTILITIES ACT 
See Rallroadsan auwareoe ee ae 1222-1262 
accidents on public utilities, commission 
tocinvestigates. « castuseeeeem 4812 


reports of, to be made by public 
utilities to commission........ 4812 
accounts to be kept by public utilities.. 4816 
system and form of may be pre- 
scribed by commission........ 4816 
to conform to those prescribed 
by interstate commerce com- 
mMisstones ean . 
unlawful to keep other than pre- 
Secribed .. . 
inspected by commission or 
agent thereof at any time.... 4825 
must be kept in office in state 
(1) 4826 
where kept in any other state, 
produced on! Order mae (2) 4826 
when order lowering rates sus- 
pended by supreme court, kept 
OfidifierenCe my sucusses nie .-(4) 4885 


i Ae a 


i 


a <. 


1930 GENERAL INDEX. Bi a 
PUBLIC UTILITIES ACT—continued. Sec. PUBLIC UTILITIES ACT—continued. 
action lies for damage caused by viola- classification of passengers and freight 
TLOMMOL PACT aepecraeteraeietele ierstehere (1) 4840 made in schedules.......... (1) 4184 
does not affect recovery by state of services by certain corpora- G 
of penalties .. ......--.+--. (2) 4840 HONK a Shogsbn Apo ante awn2 2 »» 4790 — 
for one penalty no bar to re- by telegraph and telephone com- 
COVELY; OL OCHCTS aeernte ait (1) 4841 init ob quatddcdoocansdd a OKy) 4787 ” 
for penalty brought in district code of civil procedure applies to writs - 
court in name of state. 4847 of Taview'n ts kis Seen eee 2 Sea 4834 
venue thereof . 96 as 5 tee EU commission may sue and be sued as 
eee We Corp teed te *“Dublic utilities commission of 
discontinued on Gormicn aac! Utaliesc stare Liste ts ee . ATTS 
to enjoin on mandamus public annual Ronen to povernor ey 4780 
utility, violating law or order 3 members, appointed by gov- 
of commission . . . ..----++++- 4842 6rnOk oe Bae 4775 
this act does not abate any right confirmed by senate............ 4715 
Ofimiigsi, ho ateielemic aaies 4849 expenses of, audited and paid as 
does not release or waive, other state expenses.......... 4779 
(1) 4841 6-year term, elect a president. 4775 | 
under this act given precedence findings of fact conclusive on ap- = 
in supreme court..... 4836 Peal aly ee we. 4834 
of all civil cases except majority a quorum..... ante ho ATA) 
election cases ....... 4836 may hold hearings in or out ue = 
appliances for measuring commodities, SUNS Gla noooahvovc Sees SLO mann 
tes.) Of HOUDIICMUITIILCY cries aisverets 4814 one member may........ 4778 
commission may fix standards of, may employ secretary, assistants 
(1). 4814 and atlocn ey, seer eee tenes Ree ue 
may have them tested........ (1) 4814 may punish for contempt...... x 4848 
may enter any property of, for members must be resident citi- aa 
LEStINS, PCLC op mee env rsina eyaraes (2) 4814 zens, over 30 years old. 4777 
may be tested by consumer (3) 4814 not more than 2 of same 
attorney-general and district attorneys political partys. jeesneereiad 
shall aid enforcement of act........... 4839 shall hold no other office 4777 — 
baggage, commission may make regula- shall not be interested in 
TLONSACOMCECIMIN Eye ig we tele-<1e leua cas leloiciatale (3) 4813 any public utility..... 4777 
books and records of public utility to be oath of office, bond $10,- ; 
kept in office in state...... (3) 4826 WWE Gissootoeeoconoons CNT 
kept without state to be pro- salary, $4,000 a year..... 4777 
duced on demand.......... (2) 4826 Office. in state capitol.......-eee 4778 
cars shall be promptly interchanged be- open every business day. 4778 — 
tween carriers. ...... (1) 4791, 4801 Seales 3 evi eenoeane eco enetete Sanion Gifs). 
time of furnishing to shippers, shall prosecute violations of law 
PESUIATCH ES cou rsielscleteiorre aera eiave (1) 4813 and enforce penalties as af- 
time of loading and unloading Ale fecting public utilities........ 4839 
TOSMLALC. A surance noe Series (1) 4813 vacancies and removals........ 4776 
number of in train, may be lim- commissioner may act for whole com- 
TWO G Pog ommomebe dS Stareeate ayens (1) 4818 mission, when... ....... eos 4S 
weighing of, may be regulated, findings and orders must be ap- 
(3) 4813 proved by commission........ 4778 
certificate of necessity of new work by right to free pass on railroad, in 
public utility, when necessary........ 4818 performance of official 
certiorari, see writ of review.......4834, 4835 duties ... ........... - 4779 
charges not to be raised except by sanc- aree tee ens 4 
tion of commission.......... .. 4830 Dhohe: services oe aaa 
automatic adjustment of for may inspect accounts, books, etc., 
fixed period permitted........ 4790 Of public) Wtility.c.-w~. «eet eee 
must be just and reasonable. (3) 4783 may not accept emoluments or c 
no remission of, nor discrimina- eratuitiesus sper aee Dba bx a 
Cionwinwene se et et aoe a LGR may not recommend employes to 
preferences or advantages in for- PUIG, WCW VAL ios cleeute te eee ee 
IDC E Meme cust sale sk teracccekieraoeh rere 4789 may enter premises of public a . 
schedule of, to be filed by public utility to test appliances, etc, 
UVINUERSS a Sas pte GAR GEAE GAO te 4784 (2) 4814 : 
schedule of not to be varied from 4788 may issue summons, Subpoenas, cae. 
changes in, how effected 4785 dehy Gaoudoronmno ko ac omode ct Si 4821 
terminal and other removed by governor, how and 
charges separately on what grounds.............. 4776 | 
stated in..........(1) 4784 common carrier defined ................ 4782. 33 
unreasonable, dilerences> in as false billing by, prohibited....(1) 4792 
between localities forbidden.. 4789 free passes and transportation 
civil service examination for assistants of freight, to whom al- — 
TOMCOMINISSION: vl.0-s sarees Ray i 


4779 


lowed... ......(3), @), 


pees is OC CENERAL INDEX. 


PUBLIC UTILITIES ACT—continuea. 


common carrier, free passes, yearly list 
of must be filed with commis- 
ONISST OMa rr ieitere leet eee: (2) 


long and short haul clause.. (1) 
must file schedule of rates with 


= commission .. .....() 
ees must post notices of in 
allvomeese aj .asne (1) 

must charge scheduled rates 

ONT ater stpeeiavessiataca ss eye Rete ere (2) 

must not do business until 
schedule-filedig. ch... weve (1) 


prompt interchange of passen- 
gers and freight with connect- 
Taye Tel AKES mc AOR ICTR EO Ee (1) 
rebates forbidden .. ...4788, (2) 
stops, number of trains, time of 
service may be prescribed by 
commission... 


complaints against public utilities made 
LORCOMUMISSION Gms Hoses anions 
WYOMING: MAKE eee eesrotalercrsin soees ois 
all against same public utility, 
may be joined in hearing.... 
copy served by commission on 
party complained of... 

for reparation must be 

filed within 2 years (2) 

public utility may make as to 
IgSsOwan Taves setesin cs .mierewcnss 


constitutionality of act, legislative inten- 


sR LS mei Oa wile racecar. teys cra cafe ave Powonar sie ic iane 
consumer may have appliances tested (3) 
HECSIM AIG aN aw OTN, sincere sie (3) 
contempt of the commission, com- 
mitted by disobeying its order, 

PAM OUCH, glciels a eis civie oles feta ace 
punishable by commission as 
Contemplsore COULrte sss. ssralocis = 


witness refusing to appear or 
testify before commis- 

SQM oe per fersite rere solerere (2) 

may be cited before dis- 

TAC (COUN teeters ei Ce) 
punished by court for 


CONCEPTS act). ti <2 (2) 
remedy cumulative, 
4848, (2) 
- contracts for free transportation, law- 
ful when made, may be exe- 
{ERD A WENG Lis yt eRe RRC APE RE hee (3) 
for new construction or expendi- 
tures may be passed on by 
COMMAS STOM wraeuten ars cient recat sta ates 
copies of, furnished by public 
utilities to commission...... (3) 
courts may not enjoin commission...... 


other than supreme court have 
no jurisdiction over commis- 


Gioia, Bey wags doe rencm coopers 
may enforce compliance with 
subpoena of commission.... (2) 
punish refusal to testify before 
commission as contempt....(2) 


crossings to be regulated by commission 
at grade not to be constructed 


without approval of........ (1) 
altered, abolished, and expenses 
thereof apportioned. ...... (2) 


new, over lines or tracks of pub- 
lic utility .. esses eee eee (3) 


Sec. 


4787 
4793 


4784 
4784 
4787 
4787 


4791 
4792 


4805 


5827 
4827 


4827 
4827 
4838 


4829 


4850 


4814 
4814 


4848 


4848 


4822 
4822 
4822 


4822 


4787 


4819 


4795 
4834 


4834 
4822 


4822 
4811 


4811 
4811 


4811 


PUBLIC UTILITIES ACT—continued. 
damages recoverable from public utili- 


ties by suits in court...... (1) 
for violation of constitution, law, 
or order of commission....(1) 
punitive recoverable, when act 
or omission owilfuls.. <5. «ac. (1) 
additional to penalties and pun- 
ishment for contempt...... (2) 


decision of commission when final may 
not be attacked collaterally... 

of one commissioner act of com- 
mission when confirmed....... 

of commission on questions of 

PLOu daily xi ty 


definitions, and meaning of terms as used 
DIREC Grou oe, aealho 6 ors thes nsacsat San) No taves sph otey «cae 
demurrage charges to be uniform....(1) 
depositions for use before commission 
taken as inceivil mehions a6 cus acess (3) 


depreciation account and fund to be Kept 
DV, DUDIIG UGE Sian erie 

rules and rates for prescribed by 
commission. . 

to be expended under direction 

of commission . . 


employes of common carrier may receive 
PASSES EA os oreo Saeeecisieionie (3) 

defined, for such purpose....(38) 

of express companies may re- 
@ELVieatTAMIKG ous Vlersresctsreteene (3) 


evidence in hearings before commission 
not governed by technical rules 

reports and findings on accidents 

NOt. tOmDCmUS CO aSiects:. -tnekertera ats 

certified copies of files of com- 
mission admissible as...... (1) 


expenses of public utility reported 
monthly to commission, if re- 

CUTTS Slee tape terctecel src ever ooh Reema 

of commission to be paid....... 

of commissioners and employes 

in= travel spaidirsc inn «cs -pisieters 


express companies may give franks to 
officers, employes, etc...... (3) 

furnish yearly list of franks to 
COMMISSION. 2s. cecer ee (6) 
packages, time and limits of col- 

lection and deliverv, may be 
resulated vo. oe welts eer (2) 

false billing by shipper or carrier pro- 
aU STAAeNG kop eet mmis Lior or aOloiciaesC as oO Gicine-1' (1) 


fees for service of process fixed by com- 
MMT SLO Meese iste vetsene es susi) shores ae eateene 

and mileage of witnesses, before 
commission same as in 


GlvilGASeS i) elena) 

HON DAIS ae eis ner (1) 

may be derurnded ir ad 

WEBNGOy ol Baodeago p< (1) 

i charged by commission for copies 
ANAGKCCTUCALTES. sy fac etesusckeende 


franchises and rights therunder regulat- 
CGu Dye COMMMISSIO I tverstarctersters (2) 
certificate of public convenience 

and necessity required, when, 

(2), (8) 

HOOVUISUION OL et WL URC meetin (3) 
fraudulent loss and damage claims not 
to be made by shippers....(1) 

not to be paid by carriers....(1) 


1931 


Sec. 


4840 


4840 


4840 


4840 


4832 


4778 


4834 


4782 
4813 


4822 


4817 


4817 


4817 


4787 
4787 


4787 


4820 


4812 


4823 


4796 
4779 


4779 


4787 


4787 


4813 


4792 


4821 


4822 
4822 


4822 


4824 


4818 


4818 
4818 


4792 
4792 
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PUBLIC: UTILITIES ACT—continued. 
free passes and transportation, to what 


individuals allowed........(3) 
for U. S., state and other public 
DLOPCLLY sop inv oe eee rere (4) 
for purposes of charity, relief, 
CE Cohn ecels Sin elon net eateries (4) 
verified list of, filed yearly with 
COMUIMNISSION Fy erdisce tee cera (6) 


to members of commission and 
employes on official business, 
(3) 4787, 


full use of telegraph and telephone to 
commissioners, ete., on official 

business . . 

tc what other individuals per- 

TILE TOC ee east ior ceemiersioe (3) 


hearings may be held by one or more 
commissioners .... 
commission may have of its own 

MOON. sss 

held at any time or place in or 

OtlteOLs SCALE irs ieieictsrcoies Mieiete leis 

OD ET eS COMDUDIICH rsteeie a ctetteregecveaeninncis 
process issued by commission or 


kanye agavaiaelarese G8 Cog adtaomo abot 
production of evidence at....... 
rates, charges, etc., of public 


utilities to be determined in.. 
rules of practice prescribed by 
commission... 
ten days’ notice given of........ 
to determine value of public 
utilities, who may give 

evidence .. 

30 days’ notice to con- 
eermraiieeted! it pie. 


- GENERAL INDEX’ 2 ee 


Sec. 
4787 


4787 © 
4787 


4787 


4779 


4779 
4787 
4778 
4799 


4778 
4795 


4821 
4828 


4830 
4820 
4827 
4837 


4837 


revaluation hearings from 


INS tO sbi, eyieraaers 


immunity not given to public utilities, 
(4) 

is given to individuals testifying, 

(4) 

self-crimination no excuse for 
refusing to testify.. 


improvements, additions, etc., to public 
utility may be ordered........ 

joint costs apportioned between 
utilities by commission....... 
certificate of necessity of........ 


information required by commission must 


bechurnishie dient. tener (1) 
computations and _ tabulations 
made by public utilities....(2) 


copies of all documents furnished 
by public <whilities ene a. eee (3) 
may be withheld from public. (4) 
when so withheld, a misdemean- 
Or tOmOUVIE eS sraecer. sete ete 


injunction not to issue against commis- 
sion except from supreme 
COUN ak 


commission may seek, against 
any public utility....:. 

answer due in 20 days.. 

appeal lies to 

COURT amen. 


supreme 


inspection of schedules of rates of pub- 
lic utilities a right of the public...... 


interstate commerce not affected by this 
CWO scar 


cs ee ee aC aca ard 


4837 
4822 
4822 
4822 


4804 


4804 
4818 


4795 
4795 


4795 
4795 


4795 


4834 


4842 
4842 


4842 
4784 


4851 


TES . 
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ges UTILITIES ACT—continued. 


rates of public utilities, how 
Scheduledyeicuentctreats Meters coe 

only one party need file schedule, 
others file concurrence.... 4 

commission may order establish- 
ment of . 


joint 


common carriers to agree upon 
division of .. 

if unable to, commission 

shall apportion ...... 

for telegraph and telephone lines 48 
if companies cannot 

agree, commission to 
establish. . 


jurisdiction of commission........ 798, 
to regulate and supervise busi- 

ness of every public utility in 

SUMS 6 oe 


limitation on action to enforce order of 
reparation, one year...... .(2) 4838. 

on complaint for reparation be- 2 

fore commission, two years (2) 48: 


long and short haul regulation as to car- : 
aye TLERS. Ques ate ecemtonetea ete Sipe rene (1) 4793 7 


riers... 
as to telegraph and _ telephone 
COMAPANTCS: 37.7 viele sieeeerol (2) Selo 


mandamus sought by commission in 
courts against public utilities. 

appeal lies to supreme court.... 

issues from supreme _ court 
against commission . . 


measurement of commodities and serv- — 
ices of public utility...... iG 
regulated, fixed by commission. (1) « 


messages from connecting lines trans- 
mitted by telegraph and _ telephone 
companies... HSC) 


notice to defendant of hearing before 
commission, not less than 10 

days’ a: wstaytterray gree lopetonewenene Berni 

3 days’ on order of supreme 

court suspending order of com- 

mission . ( 

30 days’, 


on hearing for valua- 
tion of public utilities....... ° 

30 days’, to commission and pub- 
lic} of changerin, rates eos 


oaths administered by commission, com- 
missioner, or secretary........ 4779, (1) § 


orders to be in writing and entered on. 

records of commission..... (2) 48 

copy of may be recorded with 

county recorders ...(2) 

imparts notice. ......(2) 

containing decision made and — 
filed after hearing.... 

copy of served on person 

complained: of 24. ascem 

takes effect 20 days at 
ter-servicelnieanecmriace 

commission may _ rescind 
ane Oyen SO 


; = a public utility, copy ee effect 


Oona ee hee acces pcs 4831 
peat ‘giving reparation for excessive 
CHALSCSunes ome. tes (CL) 4838 


suit brought to enforce, 
(2) 4838 
Supreme court may suspend dur- 
ing writ of review..(1) 4835 
procedure thereunder, 


iM (2), (8), (4) 4835 
% 2 suspending bond to cover 

5 GaSe De ik. ccncs (3) 4835 

penalties under act are cumulative..(2) 4841 


for public utility violating con- 
stitution, this act, or 
order of commission, 
$500 to $2000 fine for 


each offense ....... (1) 4843 
each violation a_ sepa- 
= rate offense ........ (2) 4843 
— for violations by officers and 


agents, a misdemeanor 4844 
fine not exceeding $1000, 
county jail not exceed- 


ing one year, or both.. 4844 
for violations by other corpora- 

tions, fine from $500 to 

S000 oreo mite cree ak eo eee 4845 


by officers and employes 
of, fine not exceeding 
$1000, jail not exceed- 
ing one year, or both. 4846 
recovery of, by action in name 
of state, in district 
COULL . . 4847 
paid into general fund 
StateMmreasury 29. a... 
Ms not bar to recovery of 
F others, nor to prosecu- 
TOUS ta rtacrs SL eee (2) 4841 


not to affect punishment for con- 
emit. 


4847 


perjury at hearing of commission pun- 
ESN G > Oa cco ites rea eS A Ne Se (4) 4822 
physical connections between adjacent 
railroads may be ordered...... 4806 
location of, expense of, etc., di- 
“ rected by: commission......... 4806 
between telegraph lines, and tele- 
P OOO mM TIVES wel yd. wary ecelebeus adenine 4808 
i: pce onie at hearings under rules adopt- 
: Ede Dye COMIIMASSION nse nn moa eee 4820 
informality in shall not invali- 
date... 
on complaint to commission.... 
to compel attendance and testi- 
mony of witnesses.......... (2) 4822 
on writs of review in supreme 
BOUL Rat che ceed ne Ripe renman menaron mals 4834 
process issued by commission or any 
3 : commissioner... 
fees for service of fixed by com- 
LANTOS LOT pea vowctate aelska taketera cree ets 4821 
runs throughout ats 
service of, by whom and how 
: de Voke yd Gea Sette rwt ers Sit 
; ublic: ies includes Whine eee this 
, Se 4782 


4821 


PUBLIC UTILITIES ACT—continued. 


public utility shall comply with all or- 
ders, rules, etc., of commission 


may use property, tracks, etc., 
ONE EDMAN N Gokniy eines erect 
compensation for fixed 


by commission on dis- 
agreement . 3 

shall maintain safety Srohinnces 
for employes and public...... F 
shall not solicit appointment of 
commissioner or employe..... 
shall give no preference or ad- 
VATU CMU Om ULV OM Creer tee nates 


rates not to be changed except on 30 
_ days’ notice to commission and 


DUD aa re a NORE eee eee 
commission may investigate and 
LOB. Sirumd Mgt me eae ere rarer yum TS a 4799, 


division of rates, on disagree- 
ment, made by commission.. 
must be just and reasonable. . (a) 
schedules of must be filed and 
ODEN. tO sDUDI Cisse nae 

must be followed....... 


rehearing on order or decision of com- 
AALS Somers 
doesnot stay Onder nce: -preler 
no cause of action in any court 
until application made and de- 
cided ans 
time of making and determining, 
CEG Meindl Masia oueiee ohana oe hemenehe Toa Rene 
who may Beale FOOT s Fee eee 
writ of review to supreme court 
lies after decision upon....... 


reparation for excessive or discrimina- 
tory charges... 
ordered by commission after 


TGA TNE Mey alee ees tereisasosstanctsbee (1) ¢ 
action on order may be brought 
ine GiStLict COUP: «sw. seers (2) 
limitations applied to..... ease) 
reports of accidents filed with commis- 
SLOT eon mater roioerahe-s Srnnete tse a ela aeeree 4 
annual, from commission to gov- 
(Sha ate) On enn ee aN CEE LEE SS-G0-4. 3° 
annual, from public utilities to 


commission . 
monthly, of earnings 
penses may be required...... 
periodical or special, or both, 

may be required from public 

THUG UNVAKESS &, Aly: o 

review, only by writ to supreme court. 
safety appliances and devices may be 
ordered installed by commission...... 


schedules of rates must be filed with 

commission by all public utili- 

HICSN Aas cs 

changes in only upon 30 days’ 
notice; exception . 

must be called to atten- 

tion of commission.... 

may be made in by com- 

FALSS LOD Se era ietaathe eee (BD 

common carriers not to engage 

in business until filed, 

(1) 

conform to those of in- 

terstate commerce com- 


TMISSOvinewe nee aeeaeie tee (1) 


4797 


4809 


- 4809 


4810 
4781 


4789 


4785 
4800 


4801 
4783 


4784 
4788 


4833 
4833 


4787 


4784 


Hi ahi a Le yl f bi bi aN i 
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‘ a” ihe ves 
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PUBLIC UTILITIES ACT—continued. Sec. | PUBLIC UTILITIES ACT—concluded. — 
schedules of rates of common carriers writ of review after decision on rehear- 
notices of to be posted in of- ing lies to supreme court..... 4834 
AL COS Me wtocatecdelentaste Woretoersiot tte (1) 4784 must be sought in 30 days after - 
open to public inspection....(1) 4784 decision of rehearing..... Si aate 
rates in must be adhered to, Pie edenee over other cases on 
(2) 4787, 4788 Galendarieienpeenn mehr il ae eee 
what must be shown in.......... 4784 returnable in 30 days...... Sper 
suspended pending hearing upon suspension of commission’s order 
NEW: THtCCSacc hse eee ne (2) 4830 pending review. ...(1) 
seal of commission to authenticate its on 8 days’ notice and af- 
ACESS OTAeCrSRcOUGn cd cers cise s cnscse icons Ooh ee 4778 ter hearing before 
secretary appointed by commission..... 4779 COULt eerie baeoeD) 
duties, bond, oath, eéte.......... 4779 accounts kept pending 
holds office during pleasure of suspension .. ......(4) 
COMMUSS OM meme reKeltsatorels esate 4779 bond given before sus- 
services and appliances of gas, electrical pension effective . .(3) 
and water companies regulated prompt refund of excess 
bYySCOMMISSIONM emi ae act ote 4814 rates collected if order 
must be adequate and efficient, sustained .........(4) 
(2) 4783 
sliding scale of charges may be fixed by PUBLIC WORKS 
certain public utilities......... 4790 Seen @itiesinnrmastrec osreie cretion suasregeiuere eae 
must be filed with and approved contractors for must give bond..... take 
Dy eCOMMMMISS1ON se ener coats 4790 liability, if not required...... Grin aco sino t 
spur tracks and switches for shippers PUBLIC WRITINGS 
must’ be. provided) <~ 7.2. opp hier generally—See Evidence .. .........7079-7227 
commission may compel con- See Record and Records. ee: 
Structioneif refused. <7 «cre erel 4807 See Writings, Public. 
supreme court may issue mandamus é 
against; commulseton +3 : aes: SSeS Tee publications 
writ of review in, after rehe g us 
Ing by COMAMISSION perce siete teers 4834 , phe AE, 8078 > 
cases in, under this act, ‘have textbooks inySChoOOlS. ss eens . 4555-4563 4 
precedence over all but elec- PUNISHMENT 
TLOTINCASCSEE WU athe: ciclchenccerss fo tevele/ara . 4836 eruel and unusual, forbidden, 
suspension of new schedule of rates Con. art. 1, sec. 9) 
pending hearing upon ieee eee ria PESLLI OAT MC mOnehemerintes : 
Fetaerapi. and: tekephoneacommnnies ae court to determine within limits....7898, 7899 
Bret necro einen ters who liable to, for crime, .. Diereyerei Sno ea 1916 
(3) 4787 for felony, when not specified......7903, 7904 = 
for misdemeanor, when not specified.... 7905 | 
long and short haul clause as ap- " 
ilicd states Reece ee (2) 4788 eee ne ner ee ae a 
x ’ effect upon civil rights.......... ... 8533-8535 
shall print and file schedule of obs 43 - 
Datea eee iu ta sia (5) 4787 only upon legat COBVICHGR BOG on ocKolo Boe ro 
of habitualscriminalin. csc acs see eres OO 
through routes and joint rates may be fine and imprisonment. (J. C. 9450), 9055, 9169 
directed by commission....... 4801 PY* fines css es A RF (J. C. 9450), 9055 
fixed by commission if carriers of attempts to commit crimes..... nee 8528 
disagree . - 6. ...ee eee esses 4801 for violations of election law—See Elec- 
train service may be regulated by com- tions, sub-head ‘offenses.’ 
PUSS TO MMe citcae crete es caters ers cnstere stacy ersnceaye taetins 4805 for contempts....(J. C. 7528), 7067-7070, 7073 
transfer of passengers and tonnage be- when act punishable by foreign law also 8521 
tween carriers...... (1) 4791, 4801, 4806, 4807 of public officer, forfeiture of office, a: 
use by one public utility of property, e 7906, 8237, 8368 
LACK CLO.) OlmaANOLNEL....8 sau mete tie hineiele 4809 = z 7 
valuation of property of public utilities vey set Dunisha te OO ee Bor 
fovposmade bylicomimission sauiels SIONS nS A imwhiets orhaaeieocr tartans cece es SOLU 
procedure on hearings for such for corrupt practice......... ..2398, 2402, 2404 P 
DULDOSOR MRC sie dors wee weet rer ts 4837 facts in mitigation or aggravation, e 
revaluations from time to time, 8524, 9052, 9053 RA 
4815, 4837 when not prescribed by statute, a mis- ir 
weights and scales for freight tested and demeanor! . . anes POTAG acho A Zele o POO LS 8014 
ME SULA LE Aarne ais fer nto on cieleeacer vince sa lelo vs (3) 4818 limit that may be imposed by justice.. 1784 
witnesses punishable for contempt for under city ordinance..........570x87 4p 
OME a oe Ae wrens (2) 4822 under town ordinance.......... 787 a 
attendance and testimony of at * 
hearings may be compelled (2) 4822 at labor whether or not so ordered.... 9173 ; 
district court as well as commis- in’ statemprisone-mmtneee sis «sister OS Stam 
sion may punish for contempt, on irrigation works.............. 5477 
(2) 4822 by .cities ys te.. sa on sen eee Oscar aa 
immunity to for testimony at by towns: {c-nocu.secrocen seen 
hearings). seeeeeneee ere Cons 22 by counties 2. s.ccnessoacoeed400xd 


PURCHASE MONEY Sec. 
property subject to execution for..2871, 6927 
mortgage superior to lessor’s lien...... 3777 


PURCHASER—Hee Sale. 
on execution sale, rights and liability, 
6935-6948, 7254, 7255 
-on Sale of decedent’s property...... 7696-7706 
conveyances to, how affected by statute 
OUMTAIAS apows eureeie ee SOL 4yL 815; b8el, 5823 
chattel mortgage valid against when.. 474 


of state land—See State Lands...... 5571-5681 

of U. S. land, certificate as evidence.... 7098 
PURE FOOD LAW 

See Dairy and Food Products...... 1920-1995 
QUAIL 

unlawful to kill, except when............ 2636" 


QUALIFICATIONS 


of voters—see Index to Constitution, title 
Elections. 
of voters at general election............ ales 
at special election, 
792, 2127, 4590, 4595, 4630, 4711 
of sureties, in probate procedure as in 
CLV eats secret. tates certeietcernes 7223, 7621 
BeNerally a wee tice Gn. OLS) one 
on appeal bond, 
(J. C.. 7618),-7008,, 9257 


One Dall On ss .cwisle ew wile se clowns 9257 
COLPOTAtion, MENESTAl eo cvecteee  LLUS 
OPEN ATICN | JUIEOL Sis leks ss ere pile essle «01 suet once 3597, 8790 
CHAU IAT IIE OLS te fois, 3 kvavawelarato atete se relereis ers 3597, €799 
GES ROCCO st 6 sis yeic ci a sov hate, sje,oyerd eel encus 7578-7583 
Gree NATIVES GE EREOT ipa ale. cce\siesnleis os, ose, 016.5 7596-7599 
QUARANTINE 
SS OME TCU LD Laer refs tony ieee) sc we coveceloaehage we 2725-2757 
DEORE: STOCHS OAT G.n oie clcwte scorevale.oleiy els 177-219 
See Crop Pest Commission.......... 1888-1911 
DPOWETLAO te Stale re DOATO isis aisle cle cise 1eleie love o's 2707 
OLNIOCAl DOALUS? ces. cayeunsislete Gia bias ors 2725 
COLMCUDLOS mrcpterscatostoye avalos eels aTs al as'easve 570x64 
©? WORT Oe B BAG Ghee ee Onin ena Sroieecion ein 786x2 
OPRCOUTIUELES feiteet, oie, sfortorsiereveleiernle, teeisina-eyy.6 1400x39 
ADENOS Wepre) teistetota Area e dete sais Yor oyetsdase.celerlose oi ele 2743-2757 
BINT Tee UGC) A ce “ORO SOE OCT Oe ORaiticeis ood 150 
BIOL CIALO SMC LC me larcisiele trees lee rcicle ier 1888-1911 
QUICKSILVER 
HEDGE VOL Gemeente tery eta es fa eos levels Hors si baiens © 8286 
QUIET ENJOYMENT 
implied in warranty deed............... 4889 


QUIETING TITLE 
adverse possession, limitations, etc.,.6452-6456 


TOMLCAI SD PLODELL Vis eisie eile. oie'e'a) vicieliote 6508, 7221, 7247 
TOMPETSONA PLOWS CY ie:ejereiere opelelete «so cieare ce 7221 
GEES 3. oe tigtintoto Foncoommanoneeo ne 6507-6509 
heirs alone or jointly with executor, etc., 
PLA Vaa LENIN SACOM ty Stars etal fa volayetovece, oh elisie' ale 7718 
possession necessary to bring or defend. 6445 
ifederendant, disclaims, CoOSts: .... 2.5... 7248 


default, costs... 
termination of plaintiff's title pending 
action, judgment, damages........... 7249 
alienation pending action not to preju- 
dice recovery . . 
improvements when allowed as counter- 
Git o = f odéanaansuDnoOnEoDN 5031-5088, 7250 
order for survey of lands and mines, no- 


TUCO OLED «ono wa cielec cele cine seleiem oe 6787, 7251 
mining customs and rules control, when 7257 
writ of posseSSion........++.+-++s- 6508, 6913 
injunction pending action..........-.... 6688 

QUITCLAIM 


deed, short form of, conveys what...... 4882 


GENERAL INDEX. 


1935 


QUO WARRANTO Sec. 


Supreme court has original jurisdiction. 
Con. art. 8, sec. 4; 1643 
district court has original jurisdiction, 
Con. art. 8, sec. 4; 1667 
action in name of state: 


NVLOMMcchiancy, Tos ceilevetacete rele s.a svepaielane cotereas te teereratole 7354 
BLAINSU WOT. «cubs eo are terete tae 7354 
corporation “whens, i, sstalseleterts 7355 
attorney general to act when......... 7356 
in relation to another when........ 7357 
SECUTIDY. TOT COSTS ccccisceatere tte hele Ticianeiens hou 
action by individual: 
for usurpation of office, bond.......... 7358 
complaint to set forth what.......... 7359 
all claimants made defendants........ 7360 
jurisdiction, supreme or district court. 7361 
summons, when issued........... 7362, 7363 
WVMECESSALY: oss will ees eve elie, ainielores 7363 
generally: 
DLCAGIMES/ sak tet Msi erite goed heh eesveleron eye eee 7364 


judgment of ouster, costs, fine........ 7365 
ousting director of corporation 7366 

action for damages within one year.. 7367 

judgment against corporation, dissolu- 


tionzOr-restraintsvcnuatesnee eens 7368 
trial of, takes precedence............. 7369 
procedure, supreme court, jury........ 7370 
appeal does not stay judgment of 

OUST Ic) ate deles oyssetensieie ls Cemekerresverers 7007, 7371 


provisions applicable..7374, 7375, 7414, 7415 
RACING 


One hiohways  CliCirs asia ooeet eer eee 8206 
RABIES, PREVENTING SPREAD OF 
state board of health, investigate...... 150 
declarevquarantinesn. . aii orem oO) 
issue declaration or notice...... 150 
investicatione:.. <. ceanstchie clever 151 
measure Of controle... .citorecieiene 155 
powers and duties of police officers..... 152 
powers and duties of boards of health... 152 
TISHtMOLPeKaAnainaGlONis cers oer Melesreelei erate 153 
Quarantine de fime dese. oictersistecevers lo istoreretets 156 
Violationva’ MISC eMeATOIrre,steletece stereretleiete . 154 
experiments for extermination.......... 221 
RAFFLE 
TOLCOTY MS seers cue te ctas oes easlincein onelsttrescyatiaee 8153-8160 
RAFTS 
burning wor an jUring mwah owe nene ene 8395 
RAILROADS 


provisions of constitution as to—See In- 
dex to Constitution, title Railroads. 


Beer Lublic? Witilitlesiy 2 oi... pts cis-clretetials 4775-4853 
fOLVIDATLION LEMON Vie acter: sesh enaiereeretlotece iets 1225 
stock subscription necessary to forma- 

LLOMT Sea ds fe, eress ol ere iteataots. oheieus sucvectevenverareterate 1226 
general provisions apply........ 860, 861, 1226 
ALLCIOS LCONLENES packs eacreyteicicr - cleehetertns 1226, 1227 
purchase, corporations formed to....... 1227 
powers: 

OL MULCHASINES COMPANY... cucisstienrce/ale yexenen 1227 

Cres averceMUbie Bile. of ictccon quicken ORO. 1228, 1229 


own railroads and appurtenances, 
(sub, 1) 1228 
own or lease branch lines...... (sub. 2) 1228 
eminent domain, exercise, 
(sub. 3) 1228, 7330-7350 
OM ELV cee cite cress teusiarntle (sub. 3) 1228 
transport persons and property, 
(sub. 4) 1228 
may lease, etc., non-competing roads, 
(sub. 5) 1228 


consolidation, limitation ...,.(sub. 6) 1228 


4 + a “4 r 
Se ae he! i oe ~ 
a “* Bele eae « aan 
1936 GENERAL INDEX. ie dbs. 
RAILROADS—continued. Sec. RAILROADS—concluded. 2 
powers—concluded. operation—concluded. a se 
consolidation, procedure....... (sub. 6) 1228 long and short haul.....-..... Reick :))) 
VAIN AEVOTY ra yates areretetacele cists sete rats 1236 schedule must be filed with public ut 
debtermust not, create... os.cckeaneon ne 8373 ty commissions: stisl eee 
DENAItY A sao ome oe memeeeataasaele 8373 overcharge, penalty .. ......... 
WO Csi aiden see sree oreneee onsite 8374 miscellaneous: ? 
transfer property and franchises, See Index to Constitution, title Rail- — 
(sub. 7) 1228 roads. . 
acquire steamship lines........ (sub. 8) 1228 canyon, pass, etc., not exclusive...... i 
issue bonds, mortgages, etc...(sub. 9) 1228 additional use, how provided.. 
issue preferred stock, etc..... (sub. 10) 1228 must reconstruct wagon road 
purchase and sell certain stocks, ShiMmerermoromris oS aocta6 3 
(sub. 11) 1228 in cities, required to pave track... .684, 


shall not purchase or sell stock of 
competing lines ..........(sub. 11) 
increase of stock, subscriptions, 


(sub. 12) 1228 

amendments adding new route...... 1230 
AIECTINI SMe OULS © cre ate exc ceieeromneyeny 1230 
changins termini » q.nen ale eece 
Wallace area sitesi talaniete ciety 1236 

operation: 

must: maintain’ Crossings<.. .. je aayuas 1237 
live stock killed, payment for......... 1238 
post and file notice of...... IANO ata bal 
INSPECTION ete rete eel 183, 196 

CALS; GiSin fECtCad ya tenn serancts terete 202 


stockyards, infectious territory 204 

not to receive from quarantine 
GIStHICH ES wees coterie accate sks 219 
shipping of fish and game............ 2629 
nursery stock, notify county crop pest ei 
inspector of arvivial’..eseeiiaeh ore miele 1896 
destroy noxious weeds, penalty...6267, 6268 
bell on locomotive, regulations....... 1239 
failure to ring, penalty...1239, 8201 
whistle to be sounded............ 1239, 8201 
must stop at railroad crossings...... 1239 
trains run at regular times, notice.... 1240 
delay, etevs -NOvice wise aaecieters 1240 
failure to bulletin, penalty.... 1240 
improperly making up, penalty 8203 
freight must be transported.......... 1241 
failure to transport, penalty.. 1241 
EXCGOSSnwelene COalipaemrsce cree 1250 


OMA LY arectae wan ctoustons eure 1250 


issue certificate weight....... 1251 
consignee recover excess...... 1252 
buyer right to examine before 
ACCEPTANCE ene eee 5156 
delivery to carrier on 
behalf off, esa cee 5155 
discriminations forbidden, 
Con. art. 12, sec. 5 


passengers, accommodations furnished 1241 


penalty for failure to take.... 1241 
injured on platform, etc....... 1242 

while violating rules.. 1242 

must pay fare, ejectment..... 12438 

fares, rate published.......... 1245 
refusing to carry, penalty.... 8445 

shall fence tracks, failure, penalty... 1253 
gates for private crossings........... 1254 


sale of equipment, conditional....487, 1260 
employes to wear badges.............. 
baggage checks... 
passes and free transportation, pro- 
hibited, except....4779, (c), (ad), (f) 4787 


physical connection ordered, when.. 4806 
train service regulated................ 4805 
rates, discrimination....Con. art. 12, sec. 12 


meerPublic Utility TAct) mmm emibes eos 


tracks unused, a nuisance, ag 
570x383, 573 — 
consent to use street..570x32, 1231 
change of grade or location.570x3 

fences, crossings, etc., required, | 
570x384 

flagmen at crossings........570x35_ 

gates required... 574 

right of way, clear of weeds.. 6267 
conditional purchase of equipment.... 1260— 
recording. 3 Me se setae 1260-1 
contracts to purchase rolling stock, 
etc., not chattel mortgages.......... 487 
8715 


conductor may make arrest.......... 
~ must take person arrested be- 
fore magistrate . . .....7999, 8727 : 


crimes committed on, jurisdiction.... 8645 — 
damages—See Damages. f ’ 


ss 


debt, creating in excess of means a m 
misdemeanor, 4. cece eee 8373 
validity unaffected when in ex- ‘ 
CESS. A alc atS cysrspethe erence 
drainage bridge or culvert, over...... 
employe intoxicated, penalty.......... 8202 
criminal negligence, penalty.. 8204 
fellow servants, who are.............. 3683 
NANG) BVUSY Wiis a doo onder ewe ¢ 
_ forfeiture for failure to construct and 
r ODELALTC. apc eiraecaepoe oem A Pieatesesic he 


injuring, obstructing, etc., penalty.... 8383 
lien on “freight, storages sees 3789, 3791 
foreclosure... dace. co. 3 tol oncom 
map, filing with secretary of state.. 1235 — 
with recorders 
kept in company’s Office...... 1235, 
state lands granted for right of way.. 1233 
to. take earth; -6tel. <7 a.m 
ground for stations, etc....... 
rights: to, how secured... ..- 
stealing ride, penalty...... OR Pos 
employe assisting, penalty.... & 


taxation . .. Dold, O874, 5895, 5922) 5 
Of .cars, proceduner tasters cee 
record of assessment.......... 5927 


drainage assessment ........ 
RANCHMEN 2 
lienss to protects sunermeers WPS Pies 7 
RANGE 


refers to Salt Lake meridian, when.... 129 
RAPE 
defined .... 


penetration sufficient... 
PUNISHMEenityee wee Hotereg 
when physical ability must be prc 
carnal knowledge of 1a 
eighteen a felony ........., oe 


j ans 


IS, Sec. 
a ra road to be fixed by law, 
ie Ga Con. art. 6, sec. 26; art. 12, secs. 12, 15 
% _ of taxation—See Taxation.......... 5861-6109 


_ REAL PROPERTY 

action. for, not prejudiced by alienation 
VUNG, Gael. cease poe Teen RN 6513, 7249, 7256 
attachment when levied on, record...... 67138 


discharged, release . . 6729 
adverse MOSSESSLOMU ee seamen asaone or 6450-6458 

; (SEROUS rene iniaince Key FART) « ep a anc eee 981 
ve _ boundary, fixed by limitation, note.... 6456 


building and loan associations may hold 1102 
“conveyance” defined. . . ............ 4869 
corporations may hold what.......... 869-894 
~conveyances—See Conveyances. 


decree for conveyance, how enforced.... 6962 
Bemee OU C Os spi en sieieicio ns esive sane vie 4868, 5848, 5865 
devise—See Wills . acl. cee eens 6311-6403 
we deed, warranty, form, effect............ 4881 
reir quitclaim, form, effect.......... 4882 
a acknowledgments. . «0s. .0seaes 4889 
a mayors’ deeds validated............ 4908-4910 
_--—«-of -decedent—See Probate Practice. 
_ when levied under execution, record.... 6915 
> easement, acquired in twenty years, 
es OND 5 6 Utes cots bulelago pono a an oupe aaa 6456 
Bees sce Huninent Domain............0... 7330-7350 
-- ~homestead—See Homestead ........ 2898-2918 
-_ instruments of record validated......... 4911 
-. insurance companies. may hold.......... 1145 
Bee insurance of title. ...2.....0.s0000ssee0s 1201 


lien of judgment on, 
Ae = 1584, 1719, 3589, 6536, 6868, 7502 
limitation of actions concerning... .6446-6463 
loan and trust companies may deal in.. 1201 


WARGSLCSISCCATIOM: 2 cease aes seine 4920-5008 
MEDIO CIS ULC COLONIE... 5.5 sae ieisis gird a wie se 6508 
MEMEEETIIOLLE ASS, LOM: 2 fe. te-cns si ricesse cess 4883 
Zz malicious injury to, or severing property 
as SHOT, 68 See Sone ane e RO OOnnonoer et 8390 
of married woman—See Married Woman. 
ae TAS A INICCWWASUC, CLC. of. mea c)erei siecle «isi 7241-7244 
a —— occupying claimant defined.............. 5035 
ae TES cag VOm ae nae ane a eae 5031-5038 
parties to actions for—See Parties. 
& partition of—See Partition.......... 7260-7309 
Be ; place of trial of actions................ 6525 
1S _ in pleading, how described.............. 6599 
performance specific, note.............. 5824 
“a plats and subdivisions............... 5021-5030 
---—s possessory right, what constitutes...... 4867 
oy - possession—See Possession. 
ee possession, action for—See Forcible En- 
mt try and Detainer....... Berea tess 7313-7327 
el; mileting title=... .c1..0. 00... 9220, 7247-7267 
registration, land ......-...-++-++++: 4920-5008 
= re-entry upon, unlawful, penalty....8230, 8231 
specific performance, note...........--. 5824 


. statute of frauds, relating to transfers, 
ae 5811-5816, 5821 


-_- guecession—See Succession ......... 6405-6430 

Beets cation=—See, Daxation cle ener « 5861-6109 

title not subject to arbitration.......... 6899 
title not within justice’s jurisdiction, 

1781, 7433 

f city court jurisdiction.......... 1711 

tena Silly EVO ag Bor ope coemeabodubO ...6121-6140 

- trespasses on, damages...... ped ctr 7241-7244 

trial, place of, of actionS...........++--- 6525 


1 re-entry upon, penalty....8230, 8231 
rht pai Ses With. ..+eessrerrerers 3477 


REASONABLE DOUBT 
as to degree of crime, defendant con- 
MICTEMM OL low ests cinarancs co aero 
defendant to have benefit of............ 
REASONABLE TIME—See Time. 
defined negotiable instruments law.... 
REBATES 
on insurance prohibited............. 1167- 
REBUTTAL 
SVIGONCey -CLVALN UL Ia) Ser rrevsvemret cattncesie eae 
criminal trigilwry. issn eee 
RECEIPT 
for fees paid, liability for failure to give 
county recorder to give for paper filed.. 


of foreign guardian discharges resident 

PUATOIAN ReLG abe s ncitute ko eae eee 
eounty, treasurer must give. o.5 yauee 
city treasurer shall give................ 
collecting poll tax without giving, pen- 

UL, wraphes erevah cya chercle ser rece rit fate dost ckedersce sei ene 
for property taken from arrested........ 
for property taken on search warrant.. 
whoever pays or delivers money or prop- 


OVUy SENCLLl Sd etOitenn wok saie ca Seema 
RECEIVER 

appointed by court or judge............ 
TTLeE Wile tAAGaASeS = aevee cesses eho wsnerore 

on dissolution of corporation, 
6764, 
for bank; STOUNOS estas nicki ce ree ree 
for building and loan ass’n, when..1107, 
for insurance company, when........... 


for loan and trust association, when.. 
for property of judgment debtor........ 
interested party not to be, except on 
consents Olu PATS zeit. oe etre easter 
OW? WLOm CUAL VAN pies Sic sccserats ex caro a ors ceieen tae 
powers... 
how funds may be invested............ 
loan and trust association may act as... 
wages of employes a preferred debt.... 
money, etc., deposited in court........ 
With Clerks si osicre cote Srp eee ere 
disobedience... 

order recorded to affect real estate.... 
ordered: tO, Pay TAKES: xe. on creer es 
costs of, may include surety premium.. 


RECEIVING STOLEN GOODS 


DUNST tewisiceerecta steers terete Eee 8297, 
Gis MOSalWOLGOYA1AW a plerc eter cess oarstoireerts 9410- 
RECORD AND RECORDS 
See Recorder. 
ON FAPPCAl ANOLE SS wieie ice case c ain mia res eas 
Sees Pranscriptee cee enineae 7008, 
what Constitutes. 2 ernie se 6992, 


of assignment of mortgage not notice 
to mortgagor... 
of assignment for benefit of creditors.. 


Ole wDILTNSE Vein Cami CAUSA roryetet cisvenceeeres 5039- 
butcher to keep, of animals killed...... 
cancellation of instrument affecting 
Oa me OMI sO Cea aiasetctoterl/cis eaaiciowede 4905, 
conveyance, when entitled to............ 
MOLLGOn Ol eae era ccnen aco 4875, 
unrecorded, effect ......... 4875, 
See Conveyances. 
dm! evidence toca coals <catet ener 6 
certified copy of recorded instrument 
TIT AVan tO; LC COL GE Gig a cicero tore ois a. sts ares eananentens 
OL Certificate: of physician c.e<cn:eetniee 
of stallions ia gis Macross nate susie 


of county auditor open to inspection.... 
court, see title of the court, 


1937 
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1007 
1108 
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1938 ~ GENERAL INDEX. Sach 
RECORD AND RECORDS—concluded. Sec. RECORDE R—concluded. 


chattel mortgage need not be recorded. 1595 


COME, WhOIivoAENNNIC ~ . ehovoonsencossoes 1577 
copied and certified on creation new 
RSTETV EN ret Fal foe oiewic Wha > ate ain Gis oleate tases ener 1354 
deeds, etc., of record validated...... 4908-4911 
deposit of instrument with county re- 
CONGO Me frets cic crarclereietatere ererare Dio GOs ID 1585 
OERESELAYV SOU Nerciat siete cl alepeciainvensiecetere 50 DD; 68 
POUNGKEEDETE a witsce ciel cuore siciens 55, 68 
LOLIDS s DEINLCO ss DLOV IGE sie. ssisielnelelerelare = © el 1580 
LOE CIS a OdimoMamctaetstereiaicl chaVcl sieieterete SOUSR DEES 8271 


forging, false entries, etc., 
1592, 4976-4978, 8235 
of fire insurance premium note.......... 1180 
of all instrurnents, by county recorder. 1595 
of irrigation district organization order 
Digit mece. men ow, MeCOrded a... nectar 8505 
of judgments. etc., by county recorder, 


OCCU. ot sine LDSon LOS84, 6536, 16868 
CILCEUM GM wane as ce sie ferere eras selene 6536, 68E8 

of district court in another coun- 
UNA. te De ORO OOP Ron a 6868, 6869 
OLECLLY wCOULt+s LON waarmee cere 1719 

of justice, with clerk of district 
COUPER ois a uel teresa 7500-7502 
judicial, in evidence...... 7087-7090, 7095, 7096 
larceny of, how punished.......... LEK CEE 
Ominarkseandebrandsac oe ciesccie actrees 210-218 
Ofemarnase = cCertificater.jma.siss sek ee 2976 
of mechanic’s lien...... prone 3736, 3738, 3739 
Ofeminin eS 1OCa lO ten mslodce cree kale 3893, 3898 
of mining district, copying? .........+. «2 3897 
maps, plans, etc., city engineer’s office.. 640 
mutilating, etc., penalty...... 7976, 7977, 8235 
of notaries appointed..... gale sexieners --5706, 5707 
keptabyacountys clerken secre: 1537 
offering false instrument for, penalty.. 7978 
INVEVIGEN COCs. 4 nee tree ook 7993, 7994 
OMcerstoreivie -COMYsOln aera stens nee 7080 

official entries, prima facie evidence, 

7093, 7099 


officer, kept by—see the title of the office. 
of various officers, see the title of the 


Office. 
ofsoptometry certificate. ....s6e..c..cce es 4320 
pawnbroker to keep, of articles received. 4375 
OTE DO OLE LEC ES ah ois dicts, 0.0 etme leravel ove, ee he ak hata 2890 
' provide printed forms............. Bits aty 1580 


public writings, evidence of, etc...7088-7099 
all public, may be inspected or copied.. 7079 


OLBDOWELNOL AUCOPMC Wenn.) cic.c% bier « oaveilenioe 4877 

MOVOCATION Mei sapstac sures oan 4878 
of plats, etc., of cemeteries........ 1600, 1602 
Olas CASTS MIICENSES 212). /os0s-s.0-< 0 eye «wee lates 4396 
OLB LOLS ta Oyen) OLIV rexcieycral ets treteieraiel eainio oie 4254 
OLD OLSON SMSO] anhia ak riers cae aisle sae eet 4420 


of probate decree affecting land, notice. 7871 
of private writing, how proved, 
7110-7118, 7092, 7107 
- refusing to surrender, etc..... 7988, 7984, 8235 
refusal of recorder to record, ete., dam- 


ELEY 65) bn lo SEO IOI BO OC IES, CITE OI teceea a enries 1592 
Ofes tate Landi SClLeCELONS.\ asccles se crores oa es 1603 
of sales of renovated butter..:......... 1965 
of U. S. commissioners, disposal, ete... 5830 
of stolen property, by police............. 9415 
OLP WAtEr Eri ShisWmn ere vente amie ee 3424, 3461 
of water users’ association, provide 

printed forms forenerete aeeteee oto, AE) 

RECORDER 


city—See Cities, sub-head “recorder’’.617, 620 
county—See County Recorder....,..1575-1604 


of marks and brandsSinc. scieis valeletbererpelste les 
of pedigree of stallionsS....-.......sse-sncgcomee 
mining—See Mines and Mining..... . 3890-3904 
REDEMPTION et 
from sale under trust deeds............ 6951 
of property sold under execution... .6941-6950 


under foreclosunerawerectresterts ae 7235 

of mortgaged property within seven ; 
WAGENHSD 5 95 6d. .cd0.0000 hom oes patdtrerc. ¢ 6476, 6477 
to whom payments to be made..... +22 1 OGaam 
waste may be restrained during....... . 6946 — 


what use of premises not waste........ 6946 
of property sold under mechanic’s lien, 3 


3742, 7235 
of animals sold as estrays.............- 66 
of property sold for taxes.......... 6024, 6056 
of pledge with pawnbroker............ ~» 43760 
of reclaimed desert lands............. te 5 

REFEREE 

what may be referred....... OS ie Sah SOO 
when reference ordered.............+.-- . 6835 — 
Must) De wS Worms veel s evanets wieygaereholere . 6841 ss 
to take evidence in water cases....... . 8415 
to hear evidence after default........ 2. 6833 a0 
to adjudge a claim against an estate.... 7661 
on accounting, in probate court........ 103 


to enable court to complete judgment.. 6836 — 
provisions applicable to trial before, F a 
> 6840, 7210 _ 


LECSAAE. Calls eiereds ieete joe a. alae Secabs dualcoleceae ees Rare 6835 
when three, all must meet but two may “4 
BC trees se dS ee ENE Mate 5846, 7211 

by agreement of parties.............. .. 6835 
issue of fact ordered tried by ...... Boe athe: 
of law may be referred on con- = 
Sent p< bens oee, nee. Soe eer 6780 
Objection tO QLOUNAGS prec cree eper stave ienensr=te 6839 
trials noticemofins err av elemeestes ouee cece en tens 6840 
report im) wrltingsc. ..clersesnere= allotments -- CS40iaaae 
appointment, number, qualifications..... 6837 
objections to, how made..............-.. 6838 
‘must be Sworn...........-. Siarave ued ferener - > 634s a 
may administer oaths..... PAI RSC Aes 634ice 
in water litigation......... tasers eae 3415-3421 
report law and fact separately.......... 6840 
report, approval, modification, etc....... 6840 
judgment, appeal ............ ... 6840 
exceptions, when taken.......... stauters <a OO OD) 
bill of, settlement, etc........... 6973 
mandamus to compel settlement of state- 
ment; note. ~ . Cutiweneooweme ane pe fEMst 
CVU ONAN KUT, G oGoo obs dnOnODS 7269, 7273, T7293 — 
contempts before, punishment.......... 7073 
continuance by, costs......... 6786, 6840, 7043 


amendments, may allow...........--+--. 6840 
judge pro tem, appointment, etc.... .1681-1683 
misconduct, how punished.......- «-- 1954-7958 


giving or offering bribes, penalty..7954, 7957 

extortion by) Deal ty «eras ectelemiaes err cose 1950 am 

in case of need, negotiable instruments ah 

TA Wired soccer irene Bob hid hog e6 Pore Laurel) 

REFERENDUM, INITIATIVE AND 

provisions as to........ Con. art. 6, secs. 1, 22 

See Hlections, Direct......... et Seeenees 2290-2313 
REFORM SCHOOL 

See Industrial School....... Serco 5363-53879 
REGISTRAR OF BIRTHS AND DEATHS 

See: Births and! Deaths... eee 5039-5060 
REGISTRATION 


See Elections ... HomintoRvrond sudo se Muibiel 
for municipal election... .2136, 2137, 2330-2: 
for school elections,.....2112, 2141, 4663-4 


as de ee 
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1939 
REGISTRATION—concluded. Sec. REMOVAL—concluded. Sec. 
of pharmacists vied dO nore, . .4405-4413 of officer on conviction of crime, 
of births Ande deachsae miei eee ace 5039-5060 2588, 7906, 7961, 8237 
Oiistaliions7and jaCkSs..s.cc<oeceesecs. 2920 Ofselty Moni Celerra state sins eel: 602 
OLSIMOLOMEVEHICIES oh) nde ss coeur c cco 3960, 3962 of officers of state institutions, see the 
“eee § stitutions, see the 


petition for, in supreme court....1647, 7014 
_ REINSURANCE 


by insurance. companies............... oa ALTA 
by mutual or assessment companies.... 1177 
by industrial commission............ sigan eH U0R3 
RELATIONSHIP 
degrees of, how computed.......... 6415-6420 
kindred of half blood inherit how...... 6420 
RELATIVES 
legacies to—See WBC Ral OS avoir cert -1e 6347-6403 
inheritance of—See Succession...... 6404-6430 
illegitimate children..19, 6413, 6414, 6428-6430 
oss Halt bioodsimherit. hows. ss <.oc<os secs 6420 
homicide in defense of, justifiable...... 8032 
SHENG) SYOVAECOIDS, 6. ESS nencetCRO CRE ge Ro aN 58538, 5854 
marriage of, what forbidden............ 2966 
RELEASE 
of attachment, application....... ...6724-6729 
of garnishee by payment................ 6737 
of contracts affecting real estate....4906, 4907 
of mortgage, form, damages........ 4905, 4906 
HeeIMeChANI CS = eM. mec, ace sek tiie cw wn 3748 
of chattel mortgage, damages.......... 473 
of surety of executor or administrator.. 7624 
OLresurevies, On: GEDOSIt. beicse. cet es cross 7224 
FOE Vays W) Licey s Ute Vey oes) & A ee ee 9261, 9262 
on surrender of defendant. .9264, 9265 
of joint debtor without others.......... 5067 
of principal without surety, effect...... 5068 
OIMCOMVACE FOR pPALOLE), c.si2 ovecsiere aisle, efece sr oelousd 4335 
Giraconvict On diSCharSe’ ,.siuc.<jc 0, mer els,icte 5504 
by writ of habeas corpus, note.......... 2672 
RELICS 
Cliff Dwellers’, removal of, a misde- 
FRO aa OL cee tast cvoisie ecidvelers wicks See acre e Bo dba ee 
RELIEF—See Damages, Injunction. 
cannot exceed demand, on default...... 6857 
PSTAMREL DUO L) A SSUC ii eiei sie ls, svsyetaces sole a: etapave do s870e 6857 
Complaint Must Geman. 6.0 .c6cie ie sieeis oe 6566 
answer must uemand, when............ 6582 
RELIGION 
person may be sworn according to be- 
IN ie eae or es Morena Nic ersi-a/aie Weise! 0;'¢ ee 7150 


See Index to Constitution of Utah, pp. 95-114 
RELIGIOUS 


meetings, disturbing, penalty............ 8131 
corporations, how formed, articles....930-940 
DOWELS mCCCHe sere Creare martes ore 934 
not for pecuniary profit, forma- 
AOI POUG mremmletans: Sie ois ielecriclo eliouee 890-898 
belief, freedom of.......... WonmartasSecn L 
REMEDIES 
civil and criminal not merged.......... 5841 
oivil ernekavccles a Goqhooduonoeoone soda (ees 
provisional, for defendant.............. 6773 
election of, under industrial commission 
Biol tks. Gg. Se Soo UREROO RO OOOO Okie loOs alos 
exclusion against employer under indus- 
trial COMMISSION AC. 0. 22. cw wesc esine 3132 
REMITTITUR 


supreme court, judgment, civil, 
6995, 7013, 7014 


criminal action .. ...-..... 9237, 9238 
REMOVAL 
of action before trial—See Change of 
Venue. 


name of the institution, 
of executor or administrator........ 7627-7630 
OLpSuandiant san acm one ee 7806 
of officers by impeachment—See Im- 

WEA GHIMMEM ts we sav ays ater epee te eee 8600-8618 
of mortgaged personal property, penalty 485 
of county seat..Con. art. 11, sec. 2; 1403, 1404 


offofiicer of corporation... «.os«oeenee 874 
OL Meads penalty section: ecient 8124 
OFCState treasurer: c.ctes eiie hee 57338, 5734 
OL directors: Of PUbMGMLDLATVar slerie 3712 
of elector, registration transferred...... 2132 
Ofntisanceyr NOt wasn. ences Eon 7240 
of encroachment on highway........... 2815 
of improvements on land sold by state.. 5596 
Of Warden Of state sprisonti. sone stele 5490 
of officers by judicial proceedings—See 
OIG SLS' Belo awivers overetevoree s cated oh oketensor eae 8625-8640 
RENOVATED BUTTER 
branded; license to: Sellisi 0. cise a aeternete 1963 
GE find armor cearsieyersisieser F a chard Seghccasaahopet tee 1964 
license fee, license displayed............ 1965 
MECORG MOL USALES a ares. «iiavethavs: verano varied vee 1965 
license fee paid into state treasury...... 1966 
VAGIATIONSS PEMALUY aa verce ocsrtie one een etseineens 1967 
county attorney prosecutes...... 1968 
RENT 
unpaid, action for possession—See For- 
cible Entry and Detainer........ 7313-7327 
unpaid, notice to pay or vacate........ 7315 
how assessed for unlawful detainer...... 7324 
Tien sof landlords fOr. sax sclets cus cneyelereeretensaste 3776 
CnLloreementy a oc ccleaner 3777-3784 
lien of hotel keeper, etc., for............ 3772 
Spiele CALC -ooeicGoudod GOOD OS glamoo ot 3774 
for state lands, payment. o.i5.cetes ene 5600 
Of (State (Of GES sie crete sroverst=i-ie elo tels oiepael choles 2489 
of school. land; refunding .7.. 1 «sya 2501 
pending redemption of property......... 6947 
REPAIRS 
of personal property, lien for............ 3773 
of street paving, how made............ 698 
REPEAL 
does not revive old law.............eeeee 5842 
effect of Revised Statutes of 18°8..5829-5837 
MECISTOM Ge OTIy TUO UC tl ciaieteieta lao oheneteraterdicnettee 5839 
REPLEVIN 


See Claim and Delivery. .6670-6681, 68238, 6864 
REPLY 


plaintifts  topeounterclaim scr... lke 6588-6590 
INE CIEVS COUNTS ao ctera vette edie lore ntertacleierstetone 1715 
MAUUIS te CONTAIN WHA tina ccecsicctenete/atepeterenssereratons 6590 
failure to, admits counterclaim......... 6591 
MLAV PO CHASIMAULNSANCO!ivalela' crate) leleheovenniererets 6592 
SUPDILEMMEN tality a. a pistelererenabctsccret sya cersteloleteLolerene 6608 
may demur and reply at same time .... 6588 
Sham, “Stricken Ollitires ws +.ccss oie seibleyerel tere ee 6597 
new matter in, deemed controverted.... 6606 
to answer OL) garnishee... .c.cwielen 6739, 6740 
REPORT 

(he SHAKIRA 5 Ak HOD OOD EOmCO ame no OOD Ome 6840 

Ane sWAUCI CASES. wiricisielelererensirorevenele 3421 


of executors, administrators, etc.—See 
Probate Practice, sub-head ‘‘account.”’ 


Ohi GK h=a leet oo HRDORE GOO OS 20.0 Con0O 3038, 306 
Gye leyemadlengsh, ohbiebeerh’s Ao ge coon odo oon LOO: 
failure, penalty. jeer ace 1010 
of examinations to be filed...... 1002 


1940 


REPORT—concluded. : 
of fraternal insurance companies... 


Sec. 
.3293, 3314 


of farm and home demonstrators ....... 5295 
of manutacture (of> vinegar iercete <a eie 3351 
of engineering experiment station.5554, 5557 
of insurance commissioner.............. 1130 
of county insurance company...... peeOLOS 
of building and loan associations...... 1106 


Gieinductry cand, Minine easter 3034 
of employes . 
OANSUTANGS COMPANIES. se. ere eieiene slecete seis 1193 
of loan, trust, and guaranty associations 1207 
of schools—See Public Schools. 


of local to state board of health....... 2723 
of contagious diseases..............6.00. 2726 
OMT ETS UIT CA CIS alors, eels scoielele olele i 5039-5060 
of city officers, to “council... <5... 26. 570x85 
ME CONGOL ae) ceils sotstercre ciel tteeetoneiers 619, 620 
ELOASULEL: piteenniacte cnr yeh ancde tote 626 
pUblic iP Lari ES ec estes ro nse oeerers 3666 
OMseCOUNLY ALT CASULE ier. uclete alcy sr bisieroeecinersaniene 1486 
QUGIC OT easy ig teecusa ears eters 1556, 1556 
SUPE VASOVS vs mewraleteria casvncor ay syetel oko 2824 
state officers, etc.: 

TOR DE WO DMINCC hese ut haterers aeass Ero ieee es 2500 
governor to deliver for publication.... 5682 
governor may require special........ 5682 
Oflsecretary.-OLeState.,. sane oem telte 5695 
Ofestatesauditors coerce wcrc orae 5715 
Olistare treasurers ar. «ens one evel 5724, 5731 
OL atcorney sen ena linc errvelersstcnetetalors 2500, 5736 
of dairy and food commissioner...... 1956 
OfestateneEnginGer. ects nectar alone 3404 
of fish and game warden.............. 2617 
of coal mine inspectors ccc 2. eas = 3913 
of state superintendent of schools.... 4521 
OLMASEALC MILD LATIA IN terete oteletalelereseisiete seat sac sens 3704 
of board of dental examiners........ 2016 
of public utility commission...... 4780, 4796 

of crop pest commission and inspec- 
POLS ouahe cues lcea eye sie S c's) 01s ws orcas epoiens eamtotend > 1901 

of state engineer on irrigation dis- 
ITCiUae te aelterastoes Cleiticn ace erste eet sueaaccarare Rero.dh 3502 
OPO NNATINA.C Yen ctesls-tojarenpicre cuatelorstanern ereovalaee rs 4411 
OLeOXAMNINELS: 7ars terion sajna se 2478, 2485, 2495 
Gye. LeVeren plat ooh cous peace So meorecte Sec OSe no) 
Obs LADO LP wares sais dis seis ot velaeiororsaettraterciapet ates 3643 
Of loan COMIMISSIONELS. << suis ciclsom esis see 3803 
Of MANGY-COMIMISSIONSIS Hee crete ve se cus ates 5615 
of examiners of barbers............... 366 
on live stock inspectors s..cce as0c es. a Se ate 176 
of sheriff on stock inspections........ 187 
ofcstate! institutions. 4 22.6. oc... 5211, 6212 
ofipranch miners hospitals ..2.-eeeee 5444 

REPORTER 


of supreme court, appointment, 


Con. art. 8 sec. 14 
OfSUpLreMercOurtwoalary nets. fate ates ere 5071 


stenographic—See Stenographer . ...1875-1884 
Hts premer court... wisciciecniea te 1657 
OLROLStlL Cha COLGis tsi see 1875-1884 
OLseliyAacOUre mataisie tae te tan 1885-1887 


REPRESENTATIVE IN CONGRESS 
general election for....Con. art. 9, sec. 1, 2101 


vacancy, special election............ 2108, 2104 

tie vote for, special election............ 2104 
REPRESENTATIVE, STATE 

representative districts..... Con. art. 9, sec. 4 

twenty eighth disgthich samineee tie cee: 2267 
REPRIEVE 

governor’s power to grant............ oa Bale 

IMMGeriain Cases cil. ae eee *...9175-9180 


"GENERAL 1 DES ee 


REPUTATION | 
of witness, impeachment, Saf ‘not e. 
REQUISITION 


RESCISSION 
of contract by minor.......... SOE 
of agreement to arbitrate............ 


RESCUE 
from custody . 
may break open doors to retake Sis. 
retaking after. . 
goods from officer, penalty...... 


RESERVOIR 
injuring or destroying, penalty..... 
state, fund, construction, etc.—See State _ 
Lands: cig esuntvaesck seeker rie 5659-5670. 
sites on state lands, classification, etc.— _ 
See) Statembandsa seas eee ase .. 5634-564 
loan Of fUNdS is ceescietteetedciseneoeies eereretee D 
state engineer to examine and report on 
dams above a certain height....3408, 3409. 
reservoir land grant fund—See State 14 


Landsi.0s acute sac Oar . 5659-5670 
eminent domain for—See Eminent Do- | 

main BEDE eC of tii dines Oi 3 
screened to exclude fish............. : 
Owneduby: Cities ace smear vaatetoaate 570x18 


RESIDENCE—See Non-Resident. 
to vote at general election, 
Con. art. 4,secy 25 21235 212558 
atoumunicipall /election( s.r 23 
to hold office—see the title of the office. 
when determines place of trial, é 
(J. C. 7426), 6528; 
necessary to bring action for divorce.. 
Of JULOTSa., eae 
in’ Justice’s Court <tr ancur-tererene 
gives probate jurisdiction when...... 
RESIGNATION 
of executor or administrator.... 
of guardian. . 
‘of nomination for office......-..c 
forging, destroying, etc., penalty... 
RESISTANCE 
to an executive officer. .7927, 7964, 7965, 
Lomprevertts erin arte etre: obtener : 
whos may" maker: cm scieee 
RESPONDENT 
WHO SISA ss. ities oteca ns vtscaees ranean eee 
RESTAURANTS 
oleomargarine, 
TNLOTIFICA 2S canes cent copes eae 
unsanitary, proprietor notified.......... 
Cities! may, regula-ter aan rersbonte ene iee eee D 
RESTITUTION 
of property on reversal of judgment.... 
Of Stolen PRODETLY. meer teceee nie tee nts } 
on action for forcible entry, etc.. 
writ of possession.......... Serena 
RESTRAINING ORDER 
Sees Injunctions. pas eee . 6687 
RESTRAINT 
actual, of the person is an arrest.. 


etc., served at, patrons 


RESUBMISSION 


of case to) grand! jury... sees 
after indictment set aside........ 
when demurrer allowed......... 

effect of orden fornsaneermara 


er ree 


Sec. 
SaheheeresNers MRE 7965 
minal after escape or rescue......... 8719 
: animals after impounding, penalty...... 72 
: RETURN 
—- OfsDnOces moh enter Onveremiisee 1. cen aaa. 1501 
a tomanother County. aso c sew eee 150) 
as prima facie evidence............ 1510 
Fa failures Gamares. 6a, ..sc<c. ee. < 1511 
of summons, district court.............. 6540 
: on forcible sentry. Otel. ..5. 0... 7370 
, Sentebyr telesraplnc.sctrtew.e ons 7032 
ber VERDI A ClO eg titan Sin BeAr cna a 1714 
ine MAUNIG pal GoUrte. ns 0 ec cu ous 1763 
LMBPUGSHLGEIS COLIN sno ose ce bc aceehs 7443 
of order on claim and delivery.......... 6681 
J of writ of attachment and inventory.... 6717 
a ORMECUENISMMVeML tek Gay ce tects cake 6734 
ofmorden wor civilarrests ooa.nckbrestasd 6634 
OTM XECTILION Ts, curses cen erences & 6915, 6932, 6933 
of specific property, verdict............ 6823 
of papers on preliminary examination to 
GISCMCHmCOUM a wet. Sree Gathac classe res 8697, 8768 
of warrant sent by telegraph........... 8729 
of “arrest -gemerally..u.. avec ces 8702 
RAO CLE MEL. WiAlE A Cie. sce enéiersise ss Ginelaeelete 9185 
d Gre Searehe weartants, line we. twet ty occokton ois, 9379 
LY Ohrg Len ene Key Om Ae rR eA CS ae et eee 9382 
. of fugitive from justice—See Fugitive 
: COLEUS GLOOM si tin etme Nera ere rare 9393-9407 
, OfmeeDOSUELON Was Macht sore stave ey thee ies- 7166, 7180 
of writ on special proceeding........... 7413 
GLeNADCAS "COLPUG s seis oe cne 2676, 2685 
RETURNS 
POOR E CITGO IS ce rren src scores, cr-% ia vests cis 2238-2249 
REVENUE 
SOS: ANE SEW ONG TA  a seen te Cuceeete One eee 5861-6097 
WESnNSesor In COUNTIOS NOt sacerets ae es 1400x11 
INMCIICS@. pte a se OXOS,) 42, X87 
: LLOM! 'COTPOLALIONS (0's a civ ia ioyn' es 1271 
crimes against: 
a officers embezzling, etc........... 8235-8237 
Spublic: moneys-s CeHMed . 2. jest ar ve» 8238 
fines, etc., misappropriated........... 8239 
obstructing collection of.............., 8240 
- refusing to give name or value of 
| ; CMON yA 9n. 5 BA OO oe COD CCIE Er nO DIO one 8241 
: fraudulent receipt for taxes........... 8242 


earrying on business without license.. 8244 
taking money for tax or license with- 


CHE (AIS eXCS 105. Sa O kone AO Or 8242 
refusing to give names or access to 
Guay ened bog eod 0 SRO —cercrrtinos 8243 
officers prohibited from purchasing 
. VAT AACS arn Monet sceial states l= ic) > ivolevetsiotess © 8245 
| REVIEW, WRIT OF 
be See Certiorari ..........7377-7386, 7413-7415 
REVIVOR 
or removal of judgment, five years...... 6917 
renewal of execution by justice........ 7507 
REVOCATION 
of will generally.......... 63138, 6318, 6329-6339 
TOVOKCS, COGICIIS'. lausincke orale ope els 6339 
OMADOWVCTea OL CCOLINGY a syarelsi.slwin a (ueterelers s/o ahars 4878 
OLED LOO DeOu Olay alllanye ena le\ s o/el hore ohne, =Aareue)aeie ite 7577 


of letters of executrix when she marries 7581 


of letters of administration, 
7583, 7627-7630, 7683 


of guardian’s authority.............. 7630, 7806 

of agreement to arbitrate........... 6901, 6909 

of authority of corporation—See Corpo- 
rations. 


GENERAL INDEX. 


wigs 


REWARD Sec. 
NO Cus OUNCES amis sate ranchers ote ete ate Rea 435-463 
for escaped convicts, by governor. .5682, 9393 

DYAWEORGCEMN tise tent ssese orcas roltetneneete 5503 
executive officer accepting, penalty...... 7928 
appointment by public officer for........ T93L 
for detecting violation of stock law...... 93 

RICH COUNTY 
boundaries Of. < seach ee ee Ene 1309 
legislative members........ Con. art. 9, sec, 4 


in first judicial district....Con. art. 8, sec. 16 
Randolph, county seat. 


RIDGEL 
PUNnIin eg avdares, penalty. we nce 94 
RIGHT OF WAY 
See Eminent Domain................ 7330-7350 
LOL. LADO, opi oabrecroar eters com eee eR eS 1228, 7330 


for irrigation ditches, etc., 
3466, 5616, 5617, 7330 


for pipes conveying natural gas........ 4024 
DY -AGVETSE. USE, NOTE 2s iiss cheleo sresstnreierens 6456 
RIGHTS 
accrued, not affected by: revision........ 5833 
water—See Irrigation and Water Rights, 
3400-3489 
declaration Of%:..4 a. 2s Con. art. 1, secs. 1-27 
OLeacCUS CO srneeiretcrene et Con. art. 1, sec. 12; 8553 
RIOT 
limitation of action against city for dam- 
ASCSM aio. cel cle sieueve site er ever lelePagetereaterey teres 6470 
Gefned, HhoOwe sUNISHe divs crete ierseierttenctetere 8218 
remaining after warning to disperse, é 
8228, 8228 
magistrate neglecting to disperse...... 8224 
SUPPRESSION: Glyn supe sewr reer obefee ats 8591-8595 
justifiable homicide in suppressing...... 8032 
officer to certify persons resisting...... 8592 
sheriff to order rioters to disperse...... 8593 
penalty for refusing to obey...... 8594, 8595 
governor may order militia to supress.. 3830 
suppression by chief of police.......... 646 
mayors tO SUPPLESS:.......2ece essere eee 544 
CUEISS OWLS VEN Ue ier seeiayciene ole ioSoeinyel s/efetolntele 570x50 
RIVERS 
Ol kipabks nore mid A saaovaeoobUoMuaGOnonErds5 8185 


crimes committed upon, jurisdiction.... 8654 
land reserve to prevent diminution in 


Loh ao RR CR reno aa aTULOCrO.0.0'0 9 5612 
irrigation rights in, determination of, 
3411-3425 
ROADS 
See, Fig Ways a oce qieerdee sols elsusiitatete 2800-2895 
ROBBERY 
Potstinivets Mine Sr hen COU Gti 0.00 nyo 8043 
assault with intent to commit.......... 8047 
jurisdiction of indictment for.......... 8656 


out of state, goods brought within, 
7916, 8298, 8660 


punishment of . . ...-e eee eee terete eee 8044 
COUNTS Jim ANGICTMEN ti. .hysciewieie > sealers 8834 
ROBINS 
have aH DUN LNodm cll Ly Mere an erent Uirotio, Fcln.co.no 2637 
ROUT 
defined, how punished). ...y.: 2352’ em «lattes 8220 
RULES 
every court of record may make........ 1791- 
of courts, when to take effect.......... 1792 
CIty COUrt May: MAKE ro «5 op chceneereeten 1709 
take: effect “when... .1 .aielenmaetenen 1709 
land commissioners may make........ 5613 
state board of health may make........ 2715 
of state live: stock bOardR wasters cie 172 
OMUiNCuUscrialk COMM ISS OMe treet idrlcc 3105 


aa 
= 
” 


4942 


Pi hak AF Re a wih at ied, ge 


RULES—concluded. Sec. 
of public utility commission............ 4820 
OfFCrop, PEST “COMMISSION .w ai<'-- sh wetnclstere 1897 
of state food and dairy bureau........ 1918 


dairy and food commissioner may make. 1991 
and customs of mining districts, evi- 


TAC eer rowan a: eiolk oa) One, heclinse ata rate vader 7257 
coal mine owners observe certain....... 3921 
SAFETY DEVICES 
industrial commission orders....(sub. 2) 3076 
employer must furnish .. ...... 3071 
Paine CO wp NO Vid Oregieicce atone: 38072 
no employe shall remove...... 20738 
public utility commission may order in- 
SH INGT) potters AR Ge Roe eats Obama 4810 
SAFETY CAGES : 
to be provided in mining shafts........ 3943 
RURAL POST ROADS 
SO CMI SUNIL: «So cli cise ciegre vie teapers 2890-2895 
SAGE HEN 
PMO TC CUOMO tn thee cite sole ctae-caats Gere a seers 2636 
SALARIES 
of city officers, fixed by ordinance...... 612 
IG BO eek aca ayciartertiocs arses cape elaneat 1706 
COLETTI Dal GUC. .ac cis euttecsiocus. oc acim 1750 
on elerk Of municipal. COURTS o.com wee © 1766 
OMEPROOA VION. DOMLCOLS a ncrcrts ovis ctenntoret ane oye ete 1814 


of superintendent of detention school.. 1855 

for officers not receiving fixed—See Com- 
pensation. 

CAtymINaAyeDAy ICity. JUSTICES. ie ee 633 

members of board of education....4603, 4673 

of publie officers and employes, garnish- 


TEXCEY OR amet cases arava ala oleae cts lent oiwince Mie) Zon €704, 6755 
- state officers: 
see the title of the office. 
OA OjUtAne, SCNETaL. asses wn adele ny bOTIs 
of assistant adjutant general......... 5071 
Oueappraisers: Of lamds\: cei satel stem 5581 
of bank examiner....... RS Cae Bre OTe 
COMMISSION ELA see a= errs tte nena 971 
OimCMe MS tar ei ae aint Weruetere arses cate lesa 5752 
of dairy and food commissioner...... 1920 
Ofe district Attorney Ss Vac wies cut oles ale 5072, 
OQimcoal TMING*INSPSCEOL seis. mleiecsersce Oe 8911 
of collector taxes from car companies 6017 
WiOlerk-Of SUPLOME COUrT o. sce ce 5071 
Ofesame COMMISSLONEH Ie om. ena 2619 
of insurance commissioner............ 1122 
METIS UT) OOTY. tec micranctenele cuane chotata ee tanesel satan 3401 
EMSA crite ees eerste Con. art. 7, sec. 20, 5070 
CS COLO ITS Un cayte veca7s ten latentoc sess inel-sae tite wuemsitts 5758 
of judge of juvenile court... 2.2%. ee 1814 
Of land COmMMISSIONETS. . 49-45. wee .+- 5573 
necessary expenses paid when........ 5076 
POA COMAN COMI Y oy iis cs, Nevada toc tiaa Us \scsue, ake aot 5077 
of members of board of education.... 4513 
equalization . . 5983 
industrial commission . . :.... 3064 
public utility commission...... 4777 
TVENESTOCKS DOATGHI 2 acre ee mune algal 
crop pest commission....1891, 1894 
mileage of district judges............. 5075 
DECOUR CY Sita. ay S's ace pee tote crane 5076 
of reporter of supreme court.......... 5071 
of deputy supt. of public instruction 4517 
of secretary of board of health........ 2711 
OffSplLarndacyaauee sanctuaries aie 4414 


of state judicial officers, 
Con. art. 8, secs. 12, 20; 5072, 5073 


not paid until fees accounted for.... 2570 
of@land. commissionerge ssc 5573 
of appraisers of lands..... Siena Poks teh atte ae OOSW 


his Ie 
= a we an 


SALARIES—concluded. 
state officers—concluded. ty 
of officers, etc., of state institution 3. 

see the name of the saps teetS 
county officers: 
see the title of the office. 
not paid until fees accounted for... 
of members of legislature......... 
of officers, ete), of legislature... 3.27% 
Paid monthly weer einen necro . 5 
state pays part of certain. -..2 0.2). 
elassification and enumeration.... 
fixed when.. 
of county commissioners.............. 
Of crop pest INSPECTONS 2 wee sites 
Of NEW HCOMMULCS We scre cise veneer eeneee 
of deputies: limitation. 1a knee 
when offices combined... ise. ce. 
of fish and game warden.............. 51 
SALE 
by assignee... 
of adulterated food, drink, etc..1520- 1995, 
of alcohol, imitations and purposes.3347, 
pill of, effect as chattel morteae® Suet 
estrays, etc. 
conditional, note... 
to railroads... 
of corporate stock for assessment. . 
OLEGOUNTY -PLODeCV Oye cease ea esate 


vee 2571” 


See Conveyances. 
under: ‘chattel mortcoagern:-as ers 8 
contract of, not revocation of will....... 6, 
of CStrays wu < 
by executor, ete., fraud, recovery... 
on foreclosure of mechanic’s lien........ 
of dien, of farmer mete: 
of common carrier...... 
of chattel miortgagten ac sce 
of mortgage... 
fraud in sale of mines........ é 
fraudulent conveyances, 
5814, 5815, 5821-5823, 8343, | 
‘fraud in weights and measures....... eae 63 
of goods, etc., contract when void.... 
when deemed fraudulent. . Foos 
bearing counterfeit trade mark. 


of liquor, prohibited......... os 
to Indians, penalty .. 
near Indian reservation....... 
at camp meeting, penalty..... 
at theaters, etc., penalty...... 
of lottery tickets, penalty...... 
of merchandise in bulk.......... 
of mortgaged chattel, penalty.. 


of obscene publications, ete., penal 
of personalty of decedent...... “ie 
of property on execution...... Air dt 


on partition . . .7260, 7271 72 
for taxes’) cc aaa eee 
of perishable property on attachment. 


Of propertys ofa wanrdaan- eee 71712, 7830, 
of realty of decedent.......... 7688-7707, 77 
of “stolen propenty see _ 9 
See Sales of Goods.s...... Seo 

See Statute of Frauds..... i 

of staitemlands ese. 5584, 558), 5599, 5639 

on Sunday, penalty...... , 


SALES OF GOODS i... oe 
acceptance: 


of goods sold, when necessary 
howamade =n emerson 


=( UW # 
ai er to examine goods be- 

y Meee aM ie uiiseaWiels.co 5.8.64 wort dw oe 5156 
joes ne ‘relieve seller om breach of 
Warranty . Rkeametenhe tera ice ka fiécd oa dawn 5158 

notice to seller” of breach of warranty 

SLUCTEAECEDLANOOM . hocciacs csestcles 5158 
seller must be notified within reason- 

able time of refusal to accept........ 5159 
duty of buyer to accept and pay for 
EC OUS Dimmer ri he Wary a irtie etna bin a. 5150 
damages for refusal to accept and 

wi IMOASULOUENELEOK sr. by: om sales ses vsnieveda 5173 
attachment: . 

may defeat title of transferee under 

non-negotiable document of title, 

QWAIKETEN heal Orie a ar ae ee 5143 
wiil not lie against goods for which 

negotiable document of title issued, 

SOE ONAN ver esa ess US aia cHeRG bast eraava end ain xixct 5148 

auction: 

WOMENA SALE -“GOMPIOCE Ws ner oles ve eaetos seve 51380 
each lot subject of separate sale....., 5130 
withdrawal of bid, and bid on behalf 

MimSOULOL pA. mete nti eure his crclstioicott bisldcs.s 5130 

breach of contract: 

remedies of the seller.......c3.:.. 5172-5174 
when property has passed, may sue 

BUY Sr OT DIIGO. Wite.cc cir he Pacer te cake 5172 
may sue for damages for non-accept- 

AYO a ay Sen Se SCO eee ere Rene ae ae 5173 
TSASULE Of AMAL SS: oc oils sires eluews 0% 5173 
may rescind contract or sale.......... 5174 

» remedies) of-the buyer.....6..006% 5175-5179 
may sue for conversion or detention, 

LOUIE NMR tts Arava a eM nihv cir tains ABLES 
may sue for damages for non-delivery 5176 
PMSASUTe OL AMAR CE os. vile sled cone 5176 
BVSCIME MELTOTMANCC is) fey. geet sues 5177 
ROMA OLEACH! OL“ WATLADLY . 06060010 denver 5178 
WMICASULE OL CAMALCS. .ciss ten cies nsec» 5178 
interest and special damages......... 5179 

buyer: 

delivery to carrier on behalf of...... 5155 
has right to examine goods before ac- 

EADLAMCOM Temas ols ters Bele a cviglaysleya oie, 5156 
not bound to return goods wrongly 

OL OUG iat oe Gets aio a¥elctotelel cle ate ain! os, siptscs 5159 
when liable for failure to accept de- 

Deane mie Systsceliceieibisia ess pasta wld Gleaner hus 5160 
may sue for conversion of goods, 

THOT UMN ote iatst See aum'o, 00) Stel eyeiii ed. ole aac 6 5175 
may sue for damages for non-delivery, 

SRI OYE) ae, PROC A CO Chu AD es RO rac 5176 
entitled to specific performance, when 5177 
remedies for breach of warranty...... 5178 
may recover interest and special dam- 

POS ted hes rroPirieke ein) Wisp dein level @ ele esos 5179 

capacity: 

regulated by general law of contract.. 5111 

infant or incompetent must pay rea- 

sonable price for necessaries....... 5111 

conditions: 

non-performance of treated as breach 
of warranty, WhEN....+-sseeeeeeeeee 5120 

may DE WAIVEd..... esse eeeeerenecrene 5120 

delivery of goods and payment of price, 

COMCUITENt . . weer eee ee ees eeeeeeees 5151 
conditional payment, effect of....... 5161 
conditional sale and contract of sale.. 5110 

contract to sell: 

defined and distinguished from sale.. ees 

ferret een enee 


mee een part-owners . « 


Py 
yeu 
5 al “19 


SALES OF GOODS—continued. 


contract to sell—concluded. 


form and formalities of.......... 5112, 5118 
UNMASCEPLAINGD*POOdS) j..v1. 100: ie cee 5126 
undivided share of ascertained goods, 

5115, 5126 


see also “sale.’’ 

creditors: 
of seller may treat sale as void, when 
remedies of, as to documents of title, 


5148, 5149 
levy upon goods by, effect........... , 5143 
definitions: s 
WOOT A laveh at rhea, ere Dao a uateren, eres Sean 5185, 
of contract to sell goods........+s+5.« 5110 “] 
OL RBIS OLMBOOUS: * oa.25% 4:00 aa ore eee b1L0R 
Giynecessanles: Wailea cheer bLLes 
OL ORDLOHS, SALT AMLY vay tien oietermssincicla eens 5121 | 
of negotiable document of title........ 5186 
OLFUDD AAA BELLO perkins ceveissiian cea oaa en 5161 
OL AtOPP ASS! IM) TLATISITIL.« «oan olis elt ett 5166 
Ote@OOGS) iy LraM Ate sae slain caheic renee 5167 
delivery: ~% 
of negotiable documents of title. .5187, 5144 
of non-negotiable documents of title.. 5140 — 
of goods by seller.......... 5150, 6159, 5160 
a concurrent condition with > 
payment of price...........- 5151 
place, time and manner of... 5152 
OL WONDER “QUANTICWicre cle smenn 5153 
DY ANStalmMentss, v0 aetna 5154 


to carrier for the buyer. .5155, 


previous to examination by 
nbbit-| daw ee, SOD Doric. cd 5156 
DALE ASV ON. 5 op Ate steer hereerr 5164 = 
action by buyer for non-de- ; 
BNA Sia AHe, Sec PAROOD Shea one 5175, 5176 
specific performance, when... 5177 “ 
COTUAtLON 5, sree nayte setere tee nite eters 5185 
destruction of goods: Be 
of goods sold, effect on rights of par- oe 
Lb at hae Nhs Ale nN Oa RNR Oro ain cn & 5116 
of goods contracted to be sold, effect.. 5a 
Mis lxerot, w Were. Tw LOS iin iota 5131, 5155 
documents of title: ¢ 
Asfined +5 auyh nc va) eaepin coe ee 5185 
negotiable, defined’, > saa. m.tieruceenie 5136 “ 
how negotiated, by delivery......... pve P 
by undorsement.... suivante 5138 
when marked ‘not negotiable,” effect. 5139 
non-negotiable, may be transferred... 5140 
WHO MAY \ DCS OTALE rivers crsde cr sipin telnet 5141 
rights acquired by negotiation of 5142, 5144 — 
rights acquired by, transfer of........ 5143 
warranties on negotiation or transfer 
OLA ett ist poins wi ote Vik Syerene Site vicve eRe 5145 
when negotiation not impaired by 
fraud, mistake or duress............ 5147 
levy upon goods for which documents 
ASRTIOOEAN: (clin aa itis. ce oute annie 5148 
creditors’ remedies to reach........... 5149 
effect of, on liens and stoppage in 
EVETISUEIEL ola SO nnietalsscle.s%ejisy bua! pots ee 5171 
indorsement: 
of negotiable document of title. .5187, 5138 
of non-negotiable document without - 
(sut-Yel oor hh SARC sorinct oc cas OLE) x 
right of transferee to compel, when. 5144 
what warranties implied by...... 5145, 5146 
insolvency: . 
of buyer gives seller right of stoppage 
In transit pe aor <p OL 02, OLEO 


1944 GENERAL INDEX. _ Oe de 


SALES OF GOODS—continued. Sec. 
insolvency—concluded. 
of buyer gives unpaid seller right to 


HOTAITIEDOSSCSSLON awe cece a cialetiemustaaite 5163 
ETM Oy etet cuein sel nates evcpertish tie » od oneal 5185 
intention: 
of parties governs as to time when 
PEODETUY DASSCS. 2-5 Solute a atc so orleans 5127 
oval GteNmmaine Gn. <n tee cutaerantenae 5127, 5128 


interpretation: 
rights and duties hereunder varied by 


QErECMent (Or CUSTOM... sc cccwas sce 5180 
rights and duties hereunder enforced 
Viet CULO Mme sata scales sietely oreo aise Sieh ates 5181 


in cases not provided for hereunder 
law merchant and general rules of 


Tan. cand) equity “apply ewccs ons cm ot 5182 
statute to be so interpreted as to effect 
DULHOSe sy Of -UNITOLIMU EY yar ete wicker ate 5183 


provisions do not apply to sale in- 
tended to operate as mortgage or 


OUMC TM SC CULLLY Marcia tiniest sie cord ssrsyanese ah 5184 
lien: 
OtMEUITO ATOMS EIEN. clever tosutiacle soos aes tiene Syel 5162 
when right may be exercised........ 5163 
LOT AEs CLOLUV OLY saree as speirereoe.s arakecolriere 5164 
HAC Want OSs steer ay sale ot vice aise Gezegeic recs, cas feteverersantes 5165 
POM TNOLECSAlG: WINGESL, eters c.5 « eles orsiere) aroreta 5169 
unaffected by sale by buyer.......... 5171 
performance of contracts............ 5150-5160 
seller must deliver and buyer accept 
EIOCXOEES Al oo eo CORREO DIS AO Giotto ns 5150 
delivery and payment concurrent con- 
CUMCLONIS ett tous g Meus Sastenctes scarey ektusnate: sudueretauers 5151 
place, time and manner of delivery, 
5152-5156 
what constitutes acceptance.......... Bb 
acceptance does not bar action for 
IRI VECCS eevee. ts bye, al oespegarshatatte a) ttah cb latenome enters 5158 
buyer not bound to return goods 
MLO S1VmCeliViere ds sane taints cictersysieccyste ces 5159 
puyers’ liability for failing to accept 
LCTINE Te mew esn aire @oke oe sicioe a. trelessl nets 5160 
+ price: 
how ascertained and determined...... 5118 
reasonable price depends on circum- 
EATICOS ie gem se. kevereveisod Gittelaustere ste Meuse alee 5118 © 
when price to be fixed by third per- 
SODMMCILECE final cinthcsie: seteacca ty enaanlvtaat ok. 5119 
payment of price and delivery of goods 
coneunrent, COnditionS:. = i.e. ssn 5151 
unpaid seller may sue for......2...0+. 5172 
resale: 
tnpaid™= seller has richt.0f) 5.040 sec. 5162 
how and when exercised...... 5169 
notice to buyer not essential... 5169 
rescission: 
unpaid seller has right of... 2... <9. 5162 


when and how exercised.5170, 5174 


risk of loss: 
upon seller until property passes to 
OU AVSIE A (Ba 5) GO Cane ace SEO AT ena 5131 
loss due to delay upon party at fault 5131 
when upon seller for failure to insure 


EXDDOS) oy Ge A ane Sites cambiar Ee 5155 
of perishable goods, permits resale by 
TDA SSO CA saeste erst omer haters cis eis tete 5169 
sale: 
defined and distinguished from con- 
rack to Sellen emia ees re ckenks 5110 
HOnmMoand- Lormaliticcun me csmercee ce 5112, 5113 
Seance TOL “Trawdsensctasaemee erence ee 5113 
of existing and cane SOOME pera. . 5114 
ee 


SALES OF GOODS—concluded. _ 
sale—concluded. 4 


of an undivided share.......-..0+0-0+ 


of funeible* Soods) musselman miaeeretete 
destruction of goods, effect upon, 

5116, 5117 
price ars) f 1e.can sauae eee ioe DATS= SIAM 
conditions and warranties......... 

Dy AUCTION: «| be aeite anaes yun eons enol 


by person not the owner........--.% ; 
by person having voidable title...... 5133 
by seller in possession of goods already 


SOG. sncseroste caters cua ther oaamtereete - sae ones 
resale by unpaid seller..... neta Ol Ome 5169 
of goods subject to lien or stoppage — 


in traAVSLUW See am wl enarskrhcneen eetctonenene 
seller: 


must deliver, and buyer must accept, ay 
FOODS ot) dknat eames svar: 5150, B11 
rules as to delivery he must make, 
5152-515 

may reserve right of possession or of 
property, CLeCtusna esse eee ae 
UNPBIG;: WHA PLIST ar mic ecctetete.e) seston ee 
remedies; open ton... -eiacmieee 

WIS He tee es laerere hecctocree eee : 

lien after part delivery....... 

lien’: how Josty5f nce eee 

right of stoppage in transitu 

on buyer’s insolvency...5166- 5168 i 

right of resales acs see « 5169 — 

right to rescind sale...... 5170, 5174 

may sue for price on breach of __ 
CONnLrack ~~. : 


rai 


‘may sue for damages for non- — , 
ACCEPTANCE 2p 1a eee eee 5173 
statute of “fraudsase eee neeneae 5112; 5113 


stoppage in transitu: 


right of unpaid seller on insolvency 


of buyers. : dues ae nee 5162, 516 
how exercised . 


unpaid seller may resell goods stopped 
¢ in tramsit 20 ie oaeitinte eee ne ee 
unpaid seller may rescind after stop- 


DINE S00dS 00s. soe 170 
this right not affected by sale 
by buyer ose cance 51 
warranty: 
express, “defined fis «ce soe Rat 


when condition may become.. 
implied, as to title 
in sale by description....... Peers 
AS TOM OMal liye cert eile, oy shot ete 
in sale of document of title, 


in sale) by, samples. sees é 
acceptance of goods by buyer does not — : 
bar action for breach of.......... verse 
remedies of buyer for breach of by 

Seller Muwweaser oi etheetres BASH ooo 2 . 517 


SALE OF MERCHANDISE IN BULK 
buyer obtains list of seller’s creditors 
SE Verified spy aseller sec. eee eee 
void unless seller’s creditors notified... 
list of creditors falsely stated, penalty. 2 
what deemed, except 
certain sales excepted 


SALINE pre 


> gaz 

- SALOONS Sec. 
_ See Intoxicating Liquors, Prohibition of, 

8341-3381 

BECOUNUVADOWEIS (0. ce edsrsice eos seca wee 1400x11 

MPRCIUVRDOW OTS nse oohie set eh eres ck cathode ce 570x41 

COME ONGORS i Ryle lankewis cn «sch. GskicGuk s 1400x6 


SALT 
s must be provided for animals on range 125 
_SALTING MINE 
Mote Garand Penaltys . ec cee Gee wk.ae oe 4399 
_ SALT LAKE CITY 
| seat of state government..Con. art. 19, sec. 3 
Supreme court to hold sessions at...... 1646 
SALT LAKE COUNTY 
in third judicial district..Con. art. 8, sec. 16 


legislative members...... Con.. art. 9, sec. 4 
“DTUING DIRIGO ly Re ee 1310 
_ Salt Lake City, county seat. 
SAMPLE 


of ores, changing or falsifying, penalty 8349 
taken by food commissioner, to be 


BAe ECC CLO. sec -eas is.. eIrue eralene Sarita. tate ales 1923 
given to authorized chemist, receipt.... 1923 
WENO Re aAS  COMIGEN CIty Of a. evavese.oe sc coves ohele 1923 

SANITATION 
SS@. TRRDSID AE Pega 5 oh ere eee nee ere 2705-2765 


SAN JUAN COUNTY 
in seventh judicial district. Ton. art. 8, sec. 16 
legislative members........ Con. art. 9, sec. 4 
MPI ONTILAAPIOS ro) ota le 0 eve Svare oie sO Bio's 4 bed ae are yore 1311. 
Monticello, county seat. 
_SANPETE COUNTY 
: in seventh judicial district.Con. art. 8, sec. 16 
legislative members...... Gon. wart. 9 sec: 4 


NOTIN CS etal ac craic tiays 5) ese e ee ene eee 1312 

Manti, county seat. 
SATISFACTION 

¥ of judgment, how executed.......... 6881-6886 

Dy wathorneyy as ys. fs imv fos oct 6881, 6882 

WOVesEAer COME. peat coors, aya we sieeve Sct 6884 

U. S. court, how executed....... 3590 

: menalty ator failune.... cas: <0 3590 

Sa entry of, discharges lien........ 6885 

Omemorteare.ete:, fOTM..52..06c.. 4905, 4906 

damages, for) failure... .22..-0... 4907 

of contract, etc., affecting land.......... 4906 

OPCHALLC! IMOTESALE. 26 op aos oss 5 ccles © sie 473 

Wenaitys LOR TaMULC. mer cae mei «<i 473 

iP ROTEY fA RSE G6 til Os, HORI Tear 3748, 4906 

aamaces for TaAilUre® crac: o0'+.2 ove 3748 


SAVINGS BANK—See Banking Department. 
SAWDUST 


throwing of, into streams, forbidden.... 2623 
SCAB 
on sheep, prevention of.............. 105, 180 
ability for Spread Of... 2.0.00... 2+0e 102, 179 
SCALES 
for weighing coal at mine............... 3930 
; IMSUECUONMOLeGitadeiician sr sale) 3931 
fers!) sd, Fac ae Goer WO eA 3933 
inspection and sealing......+...+--++++- 6280 
a ATTMOHELOS ep oe site chevenere chs lover cieir ei sinleuer 570x47 
SCHOOL FOR BLIND 
cco Blind), School forse. ev. ecr oe. ee ne 5819-5323 
SCHOOL FOR DEAF 
ScomDeats SCnOO) TOK. nie. es i. 08. s. 5324-5339 


SCHOOL LANDS 
granted, funds, etc...Enabling Act, secs. 6-13 
perpetual fund....Con. art. 10, sec. 3 


SOCOM INAS tye aja alee sire. ese teveaisiaene 5571-5681 
jJands accepted in lieu of........--.-.46- 5681 
refunding certain rent...........-+++++- 2501 
preference right to purchase........ 5586-5588 


ee GENERA INDEX. 


1945 


SCHOOLS Sec. 
DeomeuUbiMe Ee SGMools sagem ein cass cn. oe 4505-4765 
SCREENS 
aIUGiverterss COMeLeCta ate ciedens so cece 2624 
SRCSDCLO Mee ca ccamrees then oat civic ton tees 2624 
SCRIP, CITY 
power to issue for local improvements.. 740 
OW MISS ULC e MIILOLES Caeeee intestate ha teretene 741 
PODSMID CLO M! hot an vitae store vrs oe 742 
enon PrOVeEMty) wallenmds anda acceeeeee cmt 8} 
SEAL 
of state of Utah, description............ 5710 
CUSTOCY atthe Ee 5694, 5709 
WO SAW USE I Score xe cee eee byeul 


use of fac-simile tor trade or 
advertising purposes forbidden 5800 
governor may permit use of for 


OVNELADULDOSES Wa: Soca etait 5801 

MOSTICUIC os Se tet” Sacaeieul Sacer ess s ienetons 5802 

OL COUN, ClO oe rare cia tenes vas staat 1400x9, 1538 
of clerk of district court........ 1400x10, 1536 
OL COUNEYLAUCILOL sceleiewonietre tier cies oe eee 1557 
OL CLEVeOMeTO Wil. bricitversiesclek 6.thereieaece erate 531 
of state board of medical examiners.... 4441 


includes scroll, ete., definition, 
5726, 7104, 7105 


does not affect negotiability............. 4035 
how, sentuby. telegraphic tes. cise visite ee 7032 
PUGACTANINOLICEN OL cc aural’ ote aoe aie sree eet 7076 
public and private, defined ..354..4.. ccm. 3398 
GE ECOUTL OY PEDIC! OHICEL onc. 0 ectas 5845, 7105 

ailised. tO: CRVdRRIT sos sae eaten 1816, 6913 

monat GCOUrts NAVE 2c <cels aber trene 1802 

Clerikvo£) to Keeps. cei oe 1803 
OER OUGY LOOM ats catey aloes eita aceite coe meets ceetcatale 1734 

SUONA Cale Oe SPER SOLER aLS NO Pa Cacho 1735 

CUStOCIAINY. Jails gorautute Meets sktenenote 1736 
Of DAUNTCH Be COUT Ha orose orn aust vetepie oe nceyeie 1751 

GUSTO CI Airale wes crleunterie reste ec staenetotorees 1766 
OL ACLEY SONSIN COLE 5.) amperes octane aoeveteeneiees 643 
TPOUANTVRS | ue, Gol ie cis lake heweue acne susie a tiatrenets 4255, 7076 

expiration of commission...4256, 4257 
OL) Commissioner Of deeds. cme. cmn eee 4259 
forging of publicr or corporate wn mrs 8272 
private not required... 0... 3.6... 4876, 7106 
of supreme court to be kept by clerk.. 1650 
COLDOTALLO My NAA s WAV Chiescle «ive ol viele lotr la letter 869 

SEALING WEIGHTS AND MEASURES 

Custodyarand “care soba anc. cee ee eee 6280 
LSSCIIS: GEM etre cate act Mobo elate ona cena mete ta 6281-6284 
CLS ESCAMESL aw Mersucte aie oysrete Glace secs 6287-6292 
See Weights and Measures.......... 6276-6304 


for casks, barrels, ete., with name on.. 8455 
penalty for use of weights and measures 


Notestandard At wemshet e's shore ersten 6303 
SEARCH AND SEIZURE WARRANT 
See Intoxicating Liquors, Prohibition of, 
8354-3858 
SEARCH WARRANT 
ASTIN! lakh, cerare os Riera: Sureteyel ntie ous elt aiver eee 9368 
Who may isste, gcrounds....6..564.0 9368, 9369 
upon what showing, form, service...... 9369 
magistrate to examine witnesses, depo- 

SUGL OMG: sere iencomereter texans eyahers oreo sroveGeevs. tretalanit inate 9371 
EPOSITIONS, MECUESITESM ci. c dieratecn tere sine sterate 9372 
Wea Luan SULA COs lisieiaie)« cievsiciere aecatelenatersie 9373 

Tid el (CMCC? Serie he ROSE LEE SARE Re PERSE TN 9374 

DI WMO TA SSUV.C Oars venue separere lene ote 9375 
doors may be broken open when..2376, 9377 
officer to give receipt for property...... 9380 
how property disposed of................ 9381 - 
return of warrant and inventory........ 9382 
copy of inventory delivered. ...7.5....5.. 9383 


\taanis aie, | ee Ph 


ahi eg: Dah eee Oe AOE ee oer ae 
GENERA _ IND. eae Aree: ; on ae 
Ol he i ne 
® BIE Scr ae 
SEARCH WARRANT—concluded. Sec. SECRETARY OF STATE—continued. ;. at 
proceedings when grounds controverted. 9384 presidential electors to meet in office, 
depositions, warrant, ete., sent to dis- 2252, 
VICE COUN: cg aecknaa: ccslorsuaucisersiccerter ce eee 9386 receive fines of peddlers..........-+.--+ 43 
when defendant may be searched....... 9387 reports for publication, governor to de- 
SKSphicexo Le Run au heed eres ie Aoriditc oy c peo 9378 ~ Tite cies Sioa. anees oeteteneenene ace ea 
void if not executed when............... 9379 cause to be printed...... Sstets 
, wWanen property: Teturne dis scree cies: ageieuels 9385 transmitted to legislature.... 
Ff procuring without cause, penalty....... 9388 to legislature of expenses....... -§ 
misconduct in serving, penalty ........ 9395 to governor biennially..... Ben 
for imitation butter, cheese, etc...1949, 1950 costs of suppiies, etc., to legisla- 
OPIN DLDES a CLC He arate ticta) erelwnelonetmtaneraiehevetreters 4434 | WKS. 5 6G 6 ce alors) Sho. steratenenent 
~ SEAT, COUNTY Utah distrivations ce tee e eens 
= BOMTO Weal evOLOC TIONS LOM sere ie cretckehel stelten (arene re ni 1404 OVersee Printings. wemeernte 6 
ye WOE AG oo aoe un oon Cons arte is seen 2 record of governor’s acts, keep......... 
special law prohibited, of conveyances to state, keep.. | 
Con. art. 6, sec. 26 _ of trade marks..... Jon eae 
county seats enumerated in Index under of articles of incorporation..... 
Counties, sub-head ‘‘boundaries.”’ of official bonds...........- fs 
s SECOND-HAND DEALERS state capitol, has charge of......... 
required to keep records, etc........ 4375, 4376 SAIALY "Roca A vietelercbensclshe ugsve el oteretener stoneteteneRenene) 
E> Te VIEnAT ar aha KO MBKIS 4.Acloe, cuedon cate oun 570x38 | supplies of state, keep........ Pronaeanid 2: 
ms SECRET book of . AOD COO O IO DOO U OO > 
i extortion by threats to expose.......... 8321 for supreme court... iyi sarees eee 
SECRETARY OF STATE tie vote for, how Géeecide deers veeeees 
? trusts;, ete;-.to\ pDrevenreucireateriaa 
to attest patents for state lands........ 5599 ith 
administer oath to members of state trade: ma awa Sects | eae 
g ohatae optomern 4317 record open to public........ 
> ‘ Shak ar eee We cy panaee to file marks and brands for 
< audit account of special attorney in cor- 
. : Cans DOttles™ tere a recie 
; rupt practice prosecution. ... 2.3... 2400 vaéancy in office appointment: aaa y 
bs” ILS OTN Ch acre chaste Res oseasct vse) Mieco muaake ce ace Seeds ioaaiee he 5712 : 
é GUSLOdIAn sOfe constitutions. . nade wea. 5684 election duties: 
§ of acts, etc., of legislature...... 5694 to publish and distribute election laws 
4 of great Seal.......-......+.. 00s 5694 top filer nominations jas slr eee on 
“ of books, deeds, maps, etc...... 5694 to certify nominations................ : 
% of bond of state treasurer...... 4267 to certify constitutional amendment.. | 
; j of regents IbOmdS freee ame comenen hate 5526 abstract of returns forwarded to.... 
\% corporation qualified to act as surety on secretary of state canvassing board.. 
bong, issue certificate ston: weed ee 1210 to issue certificates of election....... 
os corporation license, collect annual. .1270-1277 to notify governor of persons elected.. 56 
hs pay proceeds to treasurer...... 1276 returns on election for creation new il 
st has charge of ‘state capitolis.a...0n6 >= 5698 county, transmitted to.......... «- 1851 
oe commissioners of deeds, furnish laws to. 4264 notify governor new county created.. 1352 " 
i Giby; SOUtY OM .OLZanizarionmiOlams seria 522 | direct legislation elections........2290-2314 
=4%a certified copies, furnish, when.......... 5695 prepare and distribute blanks corrupt 
rs . county officers, furnish clerks forms for Practice: AGE Tce ee ee wale else 2S OOM 
: REDON: WNAMI CSA Olvaiays crm ciseeeiarier eases 5703 print and distribute constitutional 
county officers, keep index record of.... 5703 amendment statements ....... 
5 Bat siete (andes cs 2 is B10 TOS | Pan Rel see ise 
county clerks, furnish with list of no- Leelee eX610) Ko er iicm coin GS ORT OIaiO O Moo oe ot 
AS eNO ep SL bua mo abn ook s 5706, 5707 to deliver to treasurer.............. 
4 corporate sureties, annual statement to, torretalne state ease leY as 
Bia ed vals tke ek aa 1211 of trustees of deaf and dumb, approve 5328 
’ : ; of warden of prison, delivered to. 3 
incorporation, re file articles OL keen 5695 of clerk of prison, filed with......... 
to publish revocation of fran- of regents of university, approve and 
aa Chis ov ree e eee eee e ee eee 4483 L129 OM CERES OR OIC OG Ge cis on 5524, 5526 
bank incorporation, withhold certificate of land commissioners, filed with..... 
for approval bank commissioner...... 1017 of coal mine inspector, filed with...... 3 
deputy may be appointed.............. 5780 of board of corrections, approve....... 
é elected ‘at general election..........2..2. 2101 of superintendent of schools, filed with 451 
general provisions concerning...... Con artsy of engineer; filed with... oe 
legislature, to attend sessions.......... 5695 superintendent weights and measures, 
loan, etc., societies may issue certificate APDIOVETs suse eer eee aes 
LOM We Mctepateiote croispeeeete such seu aiels (ontduaes Micwis, S 1205 
Peiaber DOaATAROtmeSentSine cue tet c on 5523 laws, (reports; etc: 
state road commission.......... 2850 printing die ji sie) sfe.'vleh eile) o eelatipiaies stosene tele 5 -5695, 
license, annual peddlers’, received by. 4394 unitormity,.-ClCs ca emecieood 
duties Mes auG ine weaneientty.ten ler oe 4395 expenses of ............ = aera 
; Keep index ot rauracwaeiserin cris wel. 4396 to distribute certain............. 
£2 deposit money monthly.......... 4396 to take receipts for those distribute: 
fee forsissuancenisepemaant tear 7397 to mark those distributed........ 
ae Ehey 


oe tr 


ie ote, oD idi 
ag peddlers’ MIC ENS Or vistors wie aci ave we. 4397 
Epaia Overwduarterly css. .ce ace 2510, 2565 

for filing” marks and brands of cans, 
bottles, CLO maENentY core a eine. oe ce 6150 
for issuing motor vehicle license...... 3963 
for filing initiative election petition... 2302 
mesectement verified .. ....:.c....-. 2565, 2567 
Seay cable: in! Advance... v.nis«.caces 2510, 2576 
eeecOliow defined.) 4 5 t veritas ven ca x 2582 
_ paid over before salary paid.......... 2570 
to keep fee book...... Soars 2565, 2587, 5695 
SVE TUM VMeUTIMAUTAAT Gia vg) Wewsos ers gece <= O95 

a member of boards: 
; ee cCOmpenfonmuduties “Ass, fa. doy aws canes 5695 
BLE SPRAUPaUE OATES) ae, FOO ee ee 2465 
prof, loan commissioners.......s0.+..6s. 3800 
Or control of «state_tibrary:.«.s.<<ls.s 3699 
“ lOMUSLATOs CANVHSSETSs case ccc cas esses 2247 
BEEN OLY BOLO ©. Maps wicleccis. «fa ch ege aiveals: ase%,0 6 3881 
= ‘of state road commission. ..¢...:..... 2850 
seal: 

great, CUSCOCLATN-OL nase tere ehcrs ore 5694, 5709 
= iallraitixe tou wihe.tale 3s. okie 5695, 5709 
description Ob AEE Cee 5710 
illegal use, a felony......0.... 5711 

a > use of for trade, etc., forbid- 
ar. COT Ba eae ee setae ar ee nace 5800 

ee Eoseinor may permit special 
: WIS Owe ete eaters cine n<s 9800 
* Penalty wate rms one 5801 


of state officers, file description of.... 5695 
oa mor district clerks, file impressions of, 


a 1400x10 
Die of county clerks, file impression....1400x9 

collection agencies: 

ROMP COIN WALT elec Giars lovesersjee G08 Ow oe 836 
BELO LADDILOVE SUTETICS oi. 26a es ees es 832 
Meee cep records of bonds)... 02.5. 222. 833 

corporations: 

aco file articles. with...... 866, 852, 900, 906 

Beeeissuance) of certificate. to: . i... 5... 866, 892 
foreign, to file articles with.......... 915 
_may MERIS CUCEKUUECALTC CUO) a staicusiee s/s 3/4: 5/0 860 
collect AM Al! IACENSE LEC fe sts erciesete os 1271 

issuance of certified certificate........ 867 
Menmanmual, license taxes. 0c: 6.25+: 1270-1277 
-—s- yoluntary withdrawal notice, served on 953 

Mirecordmcentitied: tO seca seu cre+ scrcti « 957, 958 

building and foan associations........ .. 1106 
-—s foreign, articles to be filed...... 1105, 1106 

a bank commissioner’s approval neces- 

& sary for issuance of certificate.1100, 1105 
ae foreign accept constitution............ 1105 

4. revoke authority, when........... 1107, 1108 
Bs corporate suretyship: ‘ 
= foreign must file charter, etc......... 1209 
it a GUBTEWECTAUE goo lop y done sacs 1209, 1211 

2 AAC ACE DOSM ieee mera sleiaitac step euete 1209 

CEST EN WOR SE Oun 1 SOA OO OUICLLOD OOO ORIOO.ao 1210 


ae F 
insurance companies: 
«impression commissioners seal filed 


TSAO, ci eee ne ae i ea 1127 
foreign companies power attorney not 
AISA WAC oF spec ieinielevere ois 2% o10:% were wine . 1141 


not issue certificate until. capital paid 1149 
4 mutual companies until capital 

Oct Clee ome iisdereganststs es 
until approved by ins. 

commissioner... .... 1180 


a 


1947 
SECRETARY OF STATE—concluded. Sec. 
insurance companies—concluded. 
certify copies articles ins. commission- 
SU SMtieererete crereleta here oleh sxercarcccebaheta 1150 


amendments... 
See Insurance Companies. 


loan and trust associations: 
ISsweveertificatertO. nm. «rates eos ee 


CAPITAL LEG UINCs ay ance ae nace seo Ree 1205 
BEVONUCSMUTOIMI ota ak reins) «aioe arto een 120% 
WATh ALD VEGAS wallelia ven cca cies evereeee tarere 1207 
motor vehicles: 
TOBIS HLS Te incase lay ela wi acaeie edo a olays ater aree 3260 
ISSUCS MIGENSCS) ash ede cacti eats 3960, 3964 
prepares form of applications «poe 3562 
issues number plates...... sacl Pasa aeeeene 3064 
manufacturers and dealers report to.. 3964 
issue chauffeur license badge......... 3971 
issue and distribute directories........ 3.76 
revoke licenses, When....)..0.00000 3978 
railroads. supervision of: 
Capirtale VEQUIne Ger cwiytcasicos aciaewtee lens 1226 
approval of map of right of way...... 1233 
filing of eRENOn ESR AN ASE ea OR eee See 1235 
record conditional sale equipment..... 1261 


trading stamps: 
provide and sell stamp tax stamps.... 6168 
custodian stamps, dies, plates, etc... 6170 
may inspect... 
SECRETARY OF WAR 
Seay ENA einige a coe 6 Won. ere ao aaron 3834, 3839, 3848 
SECTION 
refers to Salt Lake meridian, when...... 1290 
SECURITY 
for costs, when required of non-resident, 
(Sins Gaetoe2), a Coil Ome 
in civil action where bond required—see 
the title of the proceedings, 
for appearance of person under arrest— 


EO BEE as Ba caomotkenG mob enod om er $243-9270 
for appearance of witnesses........ 8761-8765 
See Undertaking. 
to keep the peace, proceedings: 

complaint of threatened offense....... 8567 

(CVT 6VeXe a At Om Othe htiO Magoo A 8569 

examination of complainant, etc..... 8568 

WALL AT CRONE UGCS bers erepeiete tay eao bfeheleteteter eins 8570 

when defendant taken before another 

NET ALOE HUES. qf OAR OD Boe Coc ou Aaeu. cc 8571 
GHANZS VOL MTU warctere ones oe tote atvteuetens eerets 8572 
iQeehebales og see Anas O aU docs 6 ONO.o8 fone: 8573 
evidence in writing, when.... 8573 

accused discharged, when............ 8574 

costs paid by complainant, when..... 8574 

bond required of accused, when...... 8575 

VAlIGMfOLeSis= MONTH Scr a alee: 8575 
not given, imprisonment...... 8576 
discharge ‘on giving. . 20.2... 8577 
PIOCE WACIEC show raterereroucteienshn elste tales 8578 
broken by conviction.......... 8580 
AEULOM AULD ON sw cal ers eackents chet neal 8581 


assault in presence of magistrate, 


]BY0) NG cakes Ga rio RUC RCI Oe MENS eI 0.0.5 8578 
record conclusive evidence of convic- 
EVIL Mey stayeieovekets fale a 3% oxe-0iGs, sas tensuvter saakeene 8582 
not to be required except as pre- 
GANGS Ine Se REO RUDD O Te DO C 8583 
SEDUCTION—See Abduction. 
limitation of action for, one year........ 6470 
unmarried female may sue for.......... 6502 
CNG a COvall Ashe AEN AOREW NOAM MeIenI TOO on  Gonon Soyo 6503 
ACTON DY HDALCIUS sis .<.crnie cise bhi Agere 65038 
DEIVA TCU SUULIO SS OL COU Us mpstererrermcniannorstc. 1789 


ter pe 


e 1 Si TK VE ee 
“* . 7 aT Ae . < 
1948 GENERAJ. INDEX. — ies 
SEDUCTION—concluded. Sec. SEPARATE MAINTENANCE x 
carnal knowledge of female under eight- * wife deserted, neglected, etc., yarns” 
Gens al Melony cn casee aetna teevolers 8109 proceedings under § 3010...........-4.+- 
SEINES children, property, disposal of.......... 30 12 
for taking fish, when forbidden....2630, 2631 property, restraining disposal of........ 30 
when forfelteds-m.uee ade eet 2633 rights of husband similar to wife’s...... 30 
used where, when.............. 2630 imprisonment, effect of..... Seen TOO 
SEIZURE WITHOUT WARRANT SEPARATE PROPERTY 
Rest] OTA weten dee stations fete oferes ti ctolmte snare raa teva a 3359 of married woman—See Husband and 
SELF-DEFENSE DWGUUeR ore ere ere oOoto.O0 Becta neers 
LOM CLUCH IY a JUS LLIN Cie srelaeietarelenels ral ske ehaiets 8032 SEPARATE TRIAL . 
lawiul RESIStANCE +. wenden ast ses e 8560-8562 when defendants are entitled to..... 
SELLER court may direct... cee 
Seemsales. of Goodsneueee. ceca 5150-5173 | SEPULCHER 
SENATE removing dead body from, penalty. 8124, 812 5 
See Index to Constitution, title Legis- defacing tomb or monument, etc...... 
lature. SERVANT 
homicide in defense of............ 56 


court of impeachment, when, 
Con. art. 8, sec. 1; 1640 
rules, when sitting as court.............. 1791 
when go into effect.............. 1791 
shall try all impeachments, 
Con. art. 6, sec. 18; 8601 


ChHICE JUSTICE” PLESIAESayre alec cher rveletaietaliaravelte 8602 

two-thirds vote convicts in impeachment 
EVLA MMe ciN ase Nets fo ioterese cree avalccs sas seeRAabe re aonstete 8602 
EHLADTOM IM PCACMMION Us atacateravelats estate aconepensns 8611 
WUGSimMents, Dy mreSOlMUIOM! Myer ais rteerrere 8613 
Yea IOLIEV Fs sua tnaaaa ee eae 8614 


of suspension or removal... .8615-8617 


SENTENCE—See Penalty. 
See Judgment, Criminal Procedure. 
time for, after verdict, etc...(J. C. 9449), 9041 
AVogayketabaaercuel Bkon convertases Aire (J. C. 9450), 9049 
defendant must be present when....... 9043 
facts in aggravation or mitigation of 
DUNISHUVETD bar. oleae vetiteynats aurea rer 9052, 9053 
MesreenOfs Crimes. cra tdehe tre vale aniete $024, 9042 
when convicted of two or more offenses, 
8530, 9054 
of fine and imprisonment, 
(J. C. 9450), 9055, 9169 
OPM her tertere orstepeve er aret (J. C: 1794, 9450), 9055 
city court, same as in justice’s court.. 1729 
municipal court, as in justice’s court.. 1763 
if defendant on bail does not appear, 


SLPS Care ey es eevee in svaiseaee toler ngs Rao oree 9044-9048 
what may be shown against............ 9050 
CHEV OL ACOUNtE tO MDASS a. orrcmte sles 7898, 7899 
determined by court within limits...... 7899 
of imprisonment suspends civil rights.. 8533 
for life, when court will declare........ 8532 

Ollect Of AL rN Fess oceanic 8534 
of death, how enforced........ 9171, 9181-9185 
board of pardons notified...... 9172 
governor may Suspend. .......... 9174 


suspension insanity, 
9175-9178, 9327-93832 
suspension, pregnancy ......... 9179 
for felony when not prescribed.......... 7904 
for misdemeanor when not prescribed.. 7905 
ACSC NTT AL CW eens celevers ole,o1e te 01s, sie) eheliciets 9162-9164 
limit, by justice of the peace..1784, not 9449 


under city ordinance........... 570x87 

under town ordinance.......... 787 

for attempts to commit crimes......... 8528 
imprisonment at labor whether or not so 

SDCCIMSAL rey mame ake cars ee eveselc state sratens, «hes 9173 

of habitual eriniimall eae emiens ses 7907 

for contemipitin ever (J. C. 7528), 7067-7070 

When term. (OL besimers meester eles ete 8531 
reduction of—See Pardons, State Board 

City tract otetriay thao once 4330-4337 


domestic, excluded from workman’s com- 
pensation act....(sub. 2) 3110, (sub. 2) 3111 
embezzlemen teloiy: ie esletete = lolenelelstetetetenenete 8305-8312 
fellow servant, who is, who is not..3(82, 3683 
attorney’s fee in suit by, for wages, } 
3684-3687 
wages of, a preferred debt....296, 3684-3686 
SERVICE—See Publication. 
of process generally—See Process. 
of warrant—See Arrest............+. 


City courts 
of summons, municipal court, publica- ; 
TONG. see ree cae ee a sisiel one eleCOM 
justice’s bare LF 
upon “sheriff... ? 
of writs, etc., by mail....3615-3617, 6912, © 
by telegraph or telephone.......... 6117 
bY police: Offer ya. on crste,.revatee ie ne one 
' of subpoena, civil procedure............ W112 
GILY. [COUT becp noe, aisseleisschotel het store 1721 ; 
justice’s court) 0. cai eieeee 7502 2° 
of subpoena, criminal procedure........ 
justice’s court . . 463. 
of notice generally....... 7019, 7020, 7024- 70: 
lNaIggeNh. «. Anesad oso, ORR, 7032 
probate practice .......0... (856-7863 
of, writ of mandamus esse eee eyehatepera ( 
of prohibition . . 
of *certiorari@. oo soe 
Of Zarnishmenit aoe ee 
of habeas: corpussy.s eee semen 
of Search, Warrant, eidmeus ci eee 
on agent of foreign corporation.... 
of pleadings, etc., after appearance, 
; 6609,7029 
SET-OF F—See Counterclaim, ‘ee 


SEVIER COUNTY a 
in sixth judicial district..Con. art. 8, sec. 16 
legislative members........ Con, art. 9, sec. 4 


boundaries of 45 wo 3. sheet reianne Gots 6 
Richfield, county seat. 
SEWERS 


cities build, repair, regulate, 
570x138, 570x387, 570s 


connections ordered by council...... 
cities or towns may incur indebtedness 
FOL suc taste PNR OM On Woo Siclevercrovaratercevenan 
SEXTON 


duties of as to interments and burial 
PELMUCS. .45k., 2 voc bleraperd axe leuckorseers eee eee 
SHADE TREES . 
on highways, how planted............ 
injuries sto, damaseceien. cee te tee . 2812 
injuring or destroying, penalty... 


HADE TREES—concludea, Sec. 


county may encourage planting 
See Park Commissioners, 


Meveethe.< 1400x17 


7s 760-768, 4341-4346 
SHAFT 
HeMMeMM PETE CUMING Ms. egal nufeetos daw es cee whe 3939 
__ SHARES—See Corporations. 
| _ SHEEP—See Animals. 
See Live Stock Board.......... Wie ies 170-280 
a MMOUMCtAIMs PTOtECtiON..Of....,..-+ss06.+ 2634 
washing, etc., in certain streams forbid- 
OKESE o. 5 “gen 8G Boe CETL acre a 8184 
to be Gioted TAINLY ra ears Mediciescichs endive 105, 180 
Menalivetor faire, to-dip:.....ss.<ts.e<. 105 
WeheaY Sebeel ak hayesery Ban bch g=.- aa ree er 94 
ECE MONE LOT DOUNELCS mrs tyeas oooh ecreoceecy 435 
PASGEOMeLOr GUATENtING. cio csc sdiee anos alee) 
owners liability for spread of scab....102, 179 
SHERIFF 


assistance, may command, 

1501, 8004, 8591, 8694, 8717 
absence from county thirty days, effect. 1465 
arrest, to make—See Arrests.1501, 8712-8731 


arrest criminal, refusing to, penalty.... 7998 
attend meeting of county board...... 1400x18 
GoOurts: and-@bey- Orderss.....,;< ove 1508 
actions against, limitations......... 6469, 6471 
sureties bound by judgment.... 7222 
for personal property, value..... 6620 
joinder of creditors.......... 6514-6516 


judgment binding on sureties on 
sBAVE KES aay ol bevy O16) ake keene ee eS 7222 
bail, liable as, for escape............ 1514, 6652 
recovery on official bond, when. 6653 


Mcoracc as wbailitt- when. sc0c6+seeerees le: 1521 
execute, order-for civil arrests. ./...... 6636 
to attend courts and obey orders...... 1508 
books of county auditor examines...... 1554 
books, etc., to present to successor, 

7938, 7°34 

SaaS TRA MEE COW. CU ea ise ails eevee cpua'ce. tx, oie fevorietac 1466 
liability on ..........1464, 4266-4271 
deputies may be appointed..... 1461 
deputy includes principal. .1462, 5848 

office at county seat when...... 1463 

WROCIUS eae tedckese re sree erste cies 1463 

to complete business to end of term.... 1467 
EOINVACUS) MLO IL ViClare lenis: siviel's cuore s-cleie vie aio ve aie. 5491 


PMECOMITA Ly OLILGCOT et heiaye chars ocoi/e) s,s ierejoiertle rete, © nhs La DL 
child, may apprehend dependent neg- 


IGGEG! 35 SOO ce a AIOE DS eC core tis 1835 
commitment for not paying over money, 
RREONG toe METI ee © eho fae) alata lalleyieite' 0 won" e cM e 15s 1518 
eGonveyances by Successor.........:.... 1522 
constable to serve papers when disquali- 
HUCCEEEIEISnS cise fold eis ee Guo farsa sls «a. oilar 1523, 1524 
Bonwit. eo convey to state prison. .5491-5493 
court, to adjourn in absence of judge, 
1796, 1798 
counties to be paid for services........ 228 
copies, furnished by party not to charge 
Hole 4-655. win DRO PO EOI CRUG ae DIOR eric 7227 


duty in action by poor person without 
SECS cg e ibbasS pein Senouaee uuiomoS 2577, 2581 
damages for negligence in serving writ. 1512 
for failure to pay over money. 1513 


for escape of prisoner...... 1514, 6652 
for rescue of prisoner...... 1515, 1516 
for selling without notice....... 6930 
deputy not to practice law..........++- - 845 


delinquent husband or father, superin- 


tend Jabor Of . . csseeeseseeetneereees 8115 
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SHERIF F—continued. Sec. 

LSC TIO Lars rs PMG IE Ne oes ees Re 1460, 2101 

tie vote, how decided............ 2107 

expenses, county charges SOSA ATE TOU 1434 

RECS TCTUTTIOVA LO Gum ome staalei as istrce ec aiele crete 2523 

for land registration duties...... 5007 

must keep account of.......... 2575 

liability for collection........... 2575 

payable in advance........ 2520, 2576 

eTOIO'* Mehied. ns wrerckelere tan Meee 2582 

must keep fee book............. 2583 

Must DOStiufees: Dilliise waste cterecowerae 2584 
publication by, payment in ad- 

GLIA COs fis Wes: sie siete tte oye nae stern 2585 

TECCLP UME OR ie Merce trod onsite 2586 


failure to keep fee book, penalty 2587 
collecting illegal fees, penalty, 


2588, 2589 
statements verified . . .....2566, 2567 
PAG OVER MONEY oe ere ers ore toe ete 2566 

not to charge for copies furnished 
DY:CDALEV ates ei steriares sisters eerste 7227 
FINS) VO! ORCL TES AS receyn aie rove avalos ohove eke teres 1501 
fish and game law, enforce.............. 2621 
SAMPLING td CVIGES; LSCIZEs as teleyeere ccysie ale sleet 8162 
WVOSC CULE Zeus «hele oustoraiafelsveiereroteteonet 8167 

inquiry into sanity of person sentenced 
CONGEa Eee ei oerese cect nesta: 9175-9178 

into pregnancy of female sen- 
tenced to death........... 9179, 9180 
ISAC ALTOS tics Webra ietis artes Rael once 5401, 5407 
CALS. OF 65 ces poic.c + erajeTenic lets ate cererere 5402 
CONVEY, tO, ASYUM ener 5407, 5411 
HAL MC OUMNE Ya LO mIRC Spee, .'ctelasraateneve ister s cred eneners 1501 
WOW RUS Cag ger cite: rshersrasuheasle tei aie erates 1502 
prisoners kept separately when.. 1503 
temporary, £uUard fOPs. ne veces 1505 


notices to prisoners, deliver.... 1504 
receive prisoners committed to.. 1506 


provide for prisoners............ 1506 
expense, a county charge........ 1506 
receive U. S. prisoners.......... 1507 
MULOLSs HV.eTLY Cnt Ores wiecrersisveuewn pene sel eehereor 3611 
SPOT Gay eh noni eiere 5 satereaeeels 3612 
SenviiGeeDy- Waa) rsa. oie ic iste oieveacleieke 3615 
personal «= = .......s016) oom 
to draw names when............ 3612 
judgment, to release, when discharged.. 1501 
judgment against sureties on indemnity 
HAY GY V6 laity MOM PhO CaCI OT IOC OL BONO NOOO ose 7222 
See Live Stock, Licensing of Non-Resi- 
CLETNES itu a te ctaveiels cisvers atetein <i0) ta bchanenetetersne 134-138 
a member of board of county canvassers, 
WALCO Tawa susie keller ci ors take cremate siaiernisiexeelolatelceeys 2239 
law MOU eco DLACULC Os. cicre micteinieiomicvalerrerterc 345 
lawapartner,. NOt tor haw-e. 101. mcteettsearenene 345 
liquor prohibition act, enforce...... 3360, 3375 
license, to collect non-resident grazing. 15 
marks and brands, etc., inspect...... 184, 191 
TEPoOLrtainSpeCHOn! 2... cn-mieleieieierierels 187 
penalty for false report......... Se eS 
negligence, direction in writing to ex- 
GUS Sotee etoile tate eer ote les dea! evosisire,%e, acess teigers cnnate ole! altsyili/ 
WOVICSMOACTMEO Mem meiisilsteielercieeyn snaeie rate ccctiane 1500 
prisoner, to hold until discharged or 
TNA IOC Meee Mere ope eich one enenets cose ieveratelsy che lafann- euatorae 7063 
to give deed for property sold under ex- 
ennknrom gale, pera beeUbO rao oode 1522, 6943, 6949 
process, ete:, defined... oi. 0-0 sr cise cemies acy alxipl 
BOTVCO ye ter acienotrsevonipararceehers Behe etereranl OO 
to indorse time of receipt........ 1501 
to give certificate........ gacwed 1501 


to certify time of service........ 1501 


=a VS 


oA 
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si pe. ¢ se ; 
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1950 GENERAL INDEX. Reece. 
- i. 
SHERIFF—concluded. Sec. SINKING FUNDS—concluded Se 
TOYACEEES IMAaIAN oe eAGoeeteatureuones 1501, 1510 County, creations: coerce exc ereinteteitetr irate 
prima facie evidence.... 1510 redemption of bonds......... 
delay, damages . ...1511, 1512 city, for redemption of paving bonds... 
regular, must be executed...... 1519 Curbing DONS syeuene sicenres ener teete 
directions for service in writing 1517 Water DONGS e.) oie saseeeeeenrene 
must show when................ 1520 school district, first class........... 
executed by successor... ...:-+ 1522 InVeStMen) seein els 
from city justice’s court, serv- City, school, creations, = nw 
se Ketbeast 8 AO ob pec Wace G 589, 635 IN'VESEMENE. Geni cfewr oie aterenenellanaretery 
city court Se o@ooDeapo 1721 drainage district. 9.0m s cman nek coed 
for board of labor, serve........ 3641 may be invested in bonds................ 
of county board, serve........ 1400x18 SINGULAR 
returnable to another county.... 1509 number, includes plural............... 
service when state a party...... 1525 SKATING RINKS 
services, counties to be paid for....... 228 Cities mayerepulatersen year aeniee N78 
prisoners, to keep record of............ 1501 SKINS : 
must be an elector of county............ 1450 presented for bounties............ eee 
Tospresenve, the PCaACGewte kee wis eve wien ere chan 's 1501 Ganceleds: wihentenese tet aes 4 
rabies, prosecution enforce............ 150, 156 SLANDER 
quarantine, assist in maintaining...... 181 See Libel. 
SOL VIGO MILPOM) NO Ws TAA Gs wets eve ovelecscrn cere ale 1522 action for, limitation, one year......... 
supreme court, when to attend........ 1660 how pleaded, proots ss) a4. e eeeee 
to serve summons from justice’s court.. 7443 answer, mitigating circumstances. 
hal, “Gibyll Eke MON engi od uo Ong U At 6540 of woman’s chastity, criminal...... 
CHEN wy oPdahc op boot onmutobopat room anate 5087 SLAUGHTERERS 
WON: TUCO Sr coy eccteys wycianetarave]a|s|n vale) late 5088 town may license and regulate.... 
paid monthly . . ...se.ese eee eee 5091 must keep record of cattle.............. 
of deputies, limit................ 5092 inspection ,Of. Placesiy.c.tel eee 
paid after fees turned over.... 2571 Sanitary conditions .29) . chase ae 1 
supreme court may require attendance of 1660 inspection of cattle, etc............. 
strike, notify labor board of threatened. 3640 SLOT MACHINES 
Sentence of death, to enforce....... 9171, 9185 keeping, a misdemeanor.............+-+ 
trustee of trust deed, when to acts as.. 6951 SMELTERS 
SHIPPING women and children not to be employed | 
of fish or game out of state, unlawful.. 2646 iii Sas Poe 5. gem 
of explosives, regulations.../......:... + 8191 cities may regulate ......... i ae = 
OL fruit. trees, regulations. < os. 2.5 cues 1906 eight hours a day’s labor in, 
of uninspected live stock, prohibited.183, 196 Con. art. 16, sec. 6; 36 
SHORT-HAND REPORTER SNIPE e 
SESMSLONOSTADNET IA he) Metin tblcpv ea) etetnie 1875-1887 protection of &.. cca ee Sars 
SUES SNOWBIRD 
See Crop Pest Commission.......... 1888-1911 * ‘unlawful ‘to Wills tcc cree eens 
SICKS SNOWSHEDS 
AMOGISENG I CALCS OF sracie ofeicieceraye'ivacilerelobavals 1400x49 burning, a. crime -.-6-. cn ene ee % 
SICKNESS SODOMY 
Onelucoreor family; \ExGUSC Ws ver) .ters ore oees 3600 penalty: ! 4 eee 
before verdict, effect, penetration sufficient ...............000- 
(J. C. 9445), 6792, 9003 SOIL 


of judge, discharge of jury.............. 90038 
of justice, another may attend.......... 7541 
GieDeSLSON. 10) COMTI US cust anckeletela eels eterars 7071 
contagious disease—See Health....2705-2765 


SIDEWALKS 
power of council over—See Cities, 
570x1-570x87, 673-742 


OTT EIW AVS, cle -akcolat vic cceueleueltvis elsvelyels 2811 

power of town trustees over.......... 786x12 
SIGNATURE 

includes any name, mark, etc............ 5848 


genuineness admitted, unless denied un- 


GeryOathucmen wee cites iviotees (J. C. 7489), 6594 
obtained by extortionate means........ 8324 
forged, negotiable instrument, effect.... 4052 
consideration for, presumed, negotiable 

TAS Ab HATO Gas, orators OA Secs tom 4053-4057 

SIGNS AND BANNERS) | 
Cities! mays Nesulater cerita ciel’. 570x25 
SILVER ‘ 
articles, stamping, netenasst meee: 8498-8500 
SINKING FUNDS 
spate, creation... ...s.. BOA Cic.d Oger 8802 
investment: Ay arcade em OS O! 


malicious digging, ete., of, in’ cities. 8 
severing of fixture and larceny OF eee 
SOLDIERS 
exempt from poll tax...... ReES SSVELSELS 0 
burial of certain deceased by county.... 
must not be with paupers.. 


SONGS 
Singine lewd in publics 2. sess 
SPARROWS “ine 
destruction Wofs bounty sees eee - 460-4 


SPECIAL ADMINISTRATOR 
See Probate Practice. 
appointment, duties, etc., é 

7561, 7606-7610, 7786, % 

SPECIAL ASSESSMENT—See Special Tox 

SPECIAL PARTNER 
who may be...... stays teieipen 
certificate of partnership..... 
not to transact business......... wea 4302: 
sum contributed not to be withdra 
when liable as a general partner, — 
dissolution 


ee ORION OO AC) 


AL PROCEEDINGS Sec. 
of ce rtiorari.... 


ance che eae - 7376-7386 

AS@is general provisions ..7413-7416 
of TAA AL US ees ee ss ciel ees 7390-7403 
general provisions ..7413-7416 
EOmprobtbitiom male. . cemtne sic 7407-7410 

= general provisions ..7413-7416 

) warranto proceedings.......... 7354-7375 

_ special issues may be tried by jury.... 6444 
esting certain elections........ 2410, 2424 

elie 2 SOLO RC RES LOK COIS 6 ies) 


6894-6896 
} confession of judgment.............. 6887-6890 
"yas mioneement of Wenees..<am.oaccess 3740-3744 


voluntary dissolution of corporation.7418-7424 

eminent domain, proceedings under—See 

Eminent OTB cee cE ene S +. 7330-7350 
SUERISnedN OMR d mete See Si farean/o wriceleves wie. We mauntave @ © 7415 


4 3836, 2) Sh SR ogee femterhara 7375 


- for district schools—See Public Schools, 
4 4566, 4626 
city schools—See Public Schools.... 4706 


or local improvements—See Cities....673-699 
> lighting MUDHE Streets rect aees ne ss 720-734 
destruction of predatory animals.. ..435 
inds composed of what money...... 627, 744 
ept BeDama erate ooh ons etme weet 745 
va rarrants for local PUL ROyeUienivs Pe ee 744-748 
oe 8 Te a Be IS ELE 740-743 
Aisa ocidae  Aee toe 6820-6824 
CIFICATIONS OF ERROR 
= lo Seh ess Se aS 6994 
Bots Saas ee Sars Seoicen oL Meanr ie} 
ASE-OL Parl, PETLOVMANCE. 52.6 cena. 5824 
eS EMOTO, SOMO USY oe oe d ehalo cee OC CaCO On eee 5824 
‘SPRAYING 
= fruit trees in bloom forbidden........ 1899 
See Crop Pest Commission.......... 1888-1911 
PRINGS 
Y reserving from sale, etc., on state lands 5600 
Bdecisionssas tomnate.. -sdsceatinees «os nex 3450 
- bounties for destruction of....... 460-463 
unties for destruction (VT apes en eer ay 5 460- ios 


Ear NGS CLOT sr aneietat ns sPeeia tiv covs rows 8485 
: REEECOSCCL ATION i hiner tunes he viele 8484 
ese ORMICEWUIOIMS ye a eisiaaceens otra: 8486 
FSA SURCMICM EOL NWWALOTeyeccinne.- 08 +c). « 3464 
oods, liquors, etc..... err enp ea dt is 1924 
drugs..... CSOT OCS CRE Conc ROE NIECE 4419 
ee Dairy and Food FE COOUCES.2e\. ats 1920-1995 
i 

amhakes NU WGWARES Sob ocd oo COONS LOC aoe ene 94 
PANTS CORON MDCMAI UY ciate \«)+ skcre\ siesta . 8207 

red enrolled by horse commis- 
PON one's iG sak rie iesei iavore ievajicbare 86 2920 


STALLION—concluded. Sec. 
SEN aS EB Ral Tov ike, ar chi oh erect On Oa Ree Ee 2924 
BE LAA SON ne din sin weet ein Ges Saree eam 2928 
advertisements to contain copy of li- 

RONG Css wens, c ithe nun mee norm esaret teeta sebwels 2929 
lien of owner on mare and offspring.... 2933 

STATE 
Enabling Act, pp. 28-33. 
general provisions concerning—See In- 

dex to Constitution, title State of 
Utah. 
ES LEA VDT OOS toy tab pcre wees Aeon 69 
limitation as affecting actions by or for, 
6446, 6475 
to pay one-half of bounties............ 463 
portion of salaries of certain 
county officers’. {icles cs. 60;tood 
fees of witnesses and jurors in 
CHIMin al eases ley es healer 2569 
taxes—SeerPaxationn., 5 ssgcecstns. 0: 5861-6109 
library—See Libraries ............. 3699-3709 
actions prosecuted in name of.......... 8551 
claims audited by board of examiners— 
SceuH xamaImerst ee devs-ceiie. oan 2465-2487 


capital located at Salt Lake City, 
Con. art. 19, see. 3 


capitol building in charge of secretary of 


SLATS MR Mateos cre ote er hate ON 5689 
capitol grounds, board of examiners to 

CORLLOL ME ee ae tela deeisraiees Meche OER ce 464 
EScheatlormestrayentosata sina. eee 51 


of surplus of unclaimed freight. 3790 
WSUTIOUSHOANSyiae. haem see - 3323 
action for property escheated.. 5738 
of decedent’s property to..7785, 7787 
property forfeited when........ 5457 
to insure employes. <2... se. 3110, 3111, 3119 
contribute to workman’s compensation 
Fi ChaV6 Kerte, eRe rn Te EC oR neseecis A 3120, S121 
property exempt from execution........ 6924 
bonds, redemption, ete............... 3800-3812 
debt—See Index to Constitution, title 
State of Utah. 
Sal arra tubo ekeraptyete store auselete teerexarenepere hae se SOODA;, DLO 
lands—See State Lands............ 5571-5682 
See Index to Constitution, title 


Public Lands. 
See Index to Enabling Act, title 


Lands, 
TOSONVOIES 20) fe bes iois Guarcie ace excholede! acsuaan siecsers 5659-5670 
See State Officers. 
See State Institutions. 
See Boards. 
SOE COUNEGE corral set eevee sat lolcats 1640-1833 
See State Fair Association.......... 5345-5352 
crime committed out of, when punish- 
ablemwvd United neem rea cites aeeraeminee 7916 
LS SY Oh aY=Y0 yam Gen Sead Cho 2 OR IAC TE ICED CE cae eee 5848 
property exempt from taxes............ 5862 
STATE AUDITOR 
authenticate drafts, papers, etc......... 5715 
18(00 OVC 1 Bes ee NOR GUID ced cBOD ER ROMEO OOS 5721 
bounties, report to legislature on........ 445 
to receive clerk’s report as to.. 441 
LOMGT AW. Wesleite LOT. stokasretarenecene 442 


constitution, provisions of, concerning, 
Conmeaiiiuamen 


county treasurers, keep account with 


concerming state, lands o< jajrorimene 5611 
deputy, appointment......... May Bicone 5790 
GUA oto. Coop amie OO oe p00 Gene eO 2101 

HileaviOLGulO Lee toctaamer Le dee eT Ra sate ee 2107 
_ fees enumerated - RRO Bre iio CORT DS 2512 


ee yer ait. Oe eee. 


; — r ar: ob "oy 
; ‘ a 
1952 GENERAL INDEX. ee 
STATE AUDITOR—continued. Sec. STATE AUDITOR—concluded. 
fees paid over quarterly....... 2510, 2565, 5715 warrants—concluded. 
statements verified. ........2565-2567 for costs in legal action...... ooo | 
payable in advance......... 2510, 2576 for~high school fund........... sont 
SSF O10 4 GENNECAt ames erie rruttcrers 2582 for Indian war veterans appropriation 
paid over before salary paid.... 2570 for land board, expenses of...... 5582, 
books-to- bes keptrer asec ns. 2565, 2587 for loans, payment of temporary.. 
farm registration, duties as to...... 4010, 4013 for military expenses, when........ 
fish and game, duties as tO.............++ 2642 for nurses, board of trained and regis- 
high school fund, to report on.......... 4579 €OLOR hd Qordtouhe ee ee 
insurance fund, to receive treasurer’s re- for land fund investment........ 5606, 
GOLD Cremer cate ceiat ale orevets(aseveberofonelel fone) el armileusiete 1137 for optometrysfLundie no ceri eietteereeen 
member of boards, to perform duties as. 5715 for. pharmacy, sboard=cs. =e sie 
board of canvassers......... 2242-2249 for prisoners road work, for edna 
of mental hospital...... 5385 Ande CxXPeNnSeses secretes Prrictic 
of state road commis- for salaries, drawn after fees account- 
SHOWMn og goou kaoco oe! 0 2850 Gd for 2 et Wotlanto aaron POR ob Sou 
officers, having state moneys, to inspect. 5715 for School moneys.........- 4518, 4564, 


books of, open to inspection of, 


5720, 6080 

to require settlements from.... 5715 

prison warden, to audit accounts of.... 5502 

report to governor biennially........ Bo at aliss 

to legislature, on request........ 5715 
revenues, suggest improvement in man- 

- (oe GV Ve azole & iG Bod ondUote nr oODDO LOUTH Oo bT15 
Shia + og abe osiopodpuopoduaoutocuapaob.s 5070 
school fund, keep account of............ 5717 

report to state supt....sce2..... 5717 
draw warrants .......4518, 4564, 5717 
state, to superintend fiscal affairs of.... 5715 
ACCOUNESALOSK CCD 4 okie eerael nie a 5715 
to state accounts of debtors of, 
SL woebe 
to audit certain claims against. 5715 
to require settlements with.... 5715 
moneys, to superintend collec- 
CIOM NOL Moe sreicuste ethers who score 5715 
to bring action for ju- 
Fisdietion, -wer eres Brute oie, 
institutions to file verified report 
With eens. wrelecoletoisrete eterna as 5218, 5252* 
state board of education, report to as to 
differential aid school districts........ 4567 


taxes collected by action to order when. 6090 
county auditor to report con- 


GEL Pee) Secor te cavelnexereicte 6066, 6068 
county treasurer to settle for.... 6064 
treasurer, to keep accounts witn........ 5715 
CONGeruiiysAaccOuUntsatonnemereies 5715 
to furnish with licenses......... 5715 
vacancy in office, appointment.......... 2105 
warrants: 
to authenticate with seal.............. 5715 
to draw on state treasurer............ 5715 
OMtMerequired,s wHheNscca.cieoees oulee cee 5715 
GOCE LICE, MEER Mime maoeeiola hon bad ol 5715 
tol furnish list to treasurer........... 5715 
towkeep account of, register.) ...4.4... 5715 
illegal payment stopped.............. 2483 
drawn only after claim allowed, ex- 
(OSs guy Kovels Bo paso nd oo Gratoe ee corer: 2482 
unlawful to draw without previous ap- 
DLODRIATION curses ate eeacta ca olne etie tes 5716 
TOLMHONGS wAMteLeStMOM eri ese aersteer ee 8801 
LOLS PAYVIMEN EOL tee ice ofc 3802 
for board of health, expenses of...... 2710 
for bounty funds........ Senne es 435, 488, 442 
for ‘crop pest icommissioninemewis cece 1895 


for claims allowed by board of exam- 
INEYS!)., 2 > dune oeek eae ee Rianne CLS 
for conveying convicts to state prison. 5493 


for state fair association, expenses of 5352. 
Indian war veterans fund.... 


board of education...... LORS 0 
rROTKOl MAUI 6 F gortoo Goanoon soo 
reservoir, construction of..... 


institutions, drawn monthly.. 5210 

lands, for Survey Of. 22-1 

for supreme court decisions, cost 

GODIES J.) os otters vse tee eres ele ett seen 

water rights fund, on adjudication of 3425 

STATE BACTERIOLOGIST AND PATHOLO- 
GIST 

position created . 

to be filled by professor of pacterioloerm 

and pathology at university.......... 


may: have ideputys 5 ccc ce eicrrete oy ehetatetanatce 

laboratory at university declared pub- 
15 eRe CID CIGD EO OOD Dm 5.0.0% Bocobdn. || 

QUTISS: Mabe crac eres toleler a eheleye coer eecnerens AE UO 


STATE BOARDS 
see State Officers and Boards. 
see the name of the board. 
enumerated under boards. 


STATE CHEMIST 


office created, appointment. andes Yeleaptene 
term, Vacancies! Fcc sictccielnievertenaien 
SAIATY CN Sate hese ee ene once a kaw aene 
to analyze samples of food and drink, 
1923, 
biennial reportage eee ee arava etecesetenenonet 
pure Pfood “laweacwdceeeeiee +++ 1920-199 
fix standard for vinegar, etc........... 3 
analyze for alcohol......... aaer sy chote suey eusiietael 
certificate prima facie evidence......... 
live! stock board, duty for... .-iens 


member state dairy and food bureau.... 
STATE EMPLOYES 


inssmilitarivyersOnvda Cea. cinnranaae POT oso 
“See Militia. ; 
to be insured..... Pe ents: 223110 y) Site 
STATE ENGINEER ‘ 
appointed by governor SAP Recon é PHO HO T50,0.0 


application for water, made to. 
endorsed and filed.... 


notice of ~ 1% Meta 3 

filed). ce ee ete... 

Slanted, PUnLeSSa, eer eee sreusiee 

may require additional infor- 
mationv.- esa ee 


fix time for beginning and com 
pleting irrigation works.... 

upon completion of works, map 
DLOOLsiledy sy awaee 


DIOR ORO) S50) 
ar, 
ee ee 


STATE ENGINEER—concluded. Sec. 
bring action to determine water rights 
COMMMDINTC TMS VISE OLIN 5 hal telerelgiei evsrctelo «tore (Sachets 3411 
assistance, equipment, costs............ 3483 
NESAEBAVISSTS, GWO ALS soe cietaepets  cieisiels oa 3482 
certificate of appropriation issued...... 3461 
IKOOS 15 1b ce GOMOD DAO OO ME bOI Gon OCR RIES 2516 


co-operate with agricultural and interior 
departments for development of re- 


SOULGCES Ta Gs. OU ION ofitad Greihs osg 8426 
may co-operate arith; national govern- 
LARSON, Ge ths ROO COOTER ICIS CECE One 3404 


dams, plans for, when examined by, 


8408, 3409 
inspection of during construction 3408 
may require alterations in...... 3408 
building before submitting plans, 
MUISGSMCANOT Y. Mo ces «vista als are 3408 
inspection of, expense.......... 3409 
ditch, etc., examination during construc- 
LEG Vet, CWE tay seh KO) ain try Eee ur eceer oeaeee RRR 3410 
Le Se ee CHAM ouis bras sues raya te sy6) sass aus acts) OOS 8404 
reports, suggestions, records........... 8403 


hydrographic survey of river system, 
3404, 3406 


TOOLCS AO LMASULT VOM is ecrcefsieiaislishayeics's 3407 
irrigation district, water survey of.... 3502 
PEWOL TOM gets eieteie sess folehe eis 3501, 3502 
member state road commission........ 2850 
OAM PONIGS | Sos sscavemecare Severe nk cree sage tie le. ov 3403 
ORC Sms A CLUONUAin, clears eters cies este cielo ine levee 3402 
road building, provide plans for........ 2877 
records and maps open to public...... 3408 
reports, suggestions, records............ 3403 
salary, traveling expenses.............. 3400 
supervise. construction of reservoir..... 5663 
Lermiy GUualITICATIONS; “GULIESs 5.6.5.4 6.0% an se. 3319 
water districts, divide state into........ 3430 
recommend commissioner to 
county commissioners... ...... 34381 
PUODIGOI Se CO no Mnigie whee eisls-a ateeratesal2 3434, 3441 


water commissioners report to... 3440 
with governor’s consent may withdraw 


water from appropriation........ 3555, 35738 
Qoniil, WVes- Olina sob pao SOD hie aa OAOTODe 8405 
HGS. SUS Ses PER eoR OOO NE OSIa ee roo 2516 
state highways: 

member state road commission...... 2850 

provide plans of road building........ 2877 


STATE FAIR ASSOCIATION 


state fair located at Salt Lake City, 
Conga hielo; Ssecuu3 


support from state........ Con. art. 19, sec. 2 
COLVONALE  NAMCy CHANLECO. veg ails sie «ie. o vie 5345 
corporate rights, exempt from taxation. 5345 
OMG OSC Seen teers c oslsts sete lel ereleyere clensieie steric) <ireve!« 5346 
DOME MOUMECOMULO lets iaicy< ae veeloioteieheraieleis,o|e jel . bd4T 
fair held annually or biennially......... 53538 
CM ELICSs sO LOMAIUII IS es «cf. wets ste 6 isu cielo «. 5354 
COMUraAct, OUI Sy cate we ne ales arse 5207-5209 
members not to profit by...... +» 5206 

board of directors: 
SP DDOIMUMLCTI Uren s omeolelcievsayahe tis iolerelelaiie 2 5204, 5205 
COMCEOIASSOCIATIONN. « slatlsielers) cise oie clerers 5347 
ieiaeay,” GANA, | ehels Asoo codonouaonoooc 5348 
OnE o 4 Sa baad OU aceon do agtbon Gonodnicd 5349 
Ghvonab haa) kh io COS OOOO RACE EAS DOMOIO UG NOD OG 5350 
SECKELALY PAD DOIMUMVOM EL, Meio afec1 «le «ote 5350 
treasurer, appointment, eon Meher: 5350, 53851 
no compensation, expenses paid....... 5352 
Sirsnuls THEYNChs 6 qussopososecudsoboeno} «. 2664 


STAM iL OW EIR iio v5) civ cteieie cishs!sie1e/e1+10,016 -- 2667 


GENERAL INDEX. 


| 


STATE GEOLOGIST Sec. 
qualifications, geologist and mining en- 
SATIS OT pis Wahakeus'e ike Geko vtaiere Vleew ata h eer Re + DTS 
APDOINECA "Dy. GOVELNOM sc 00s ae seer SiS 
LEVI COLVO ANCE. Sorcte steeds weris.cis canes eom er teae 5778 
Salaryow osetacae a eomees Aaah eee 5778 
assist state and county officers.......... 5779 


examine lands in which state interested 5779 


examine coal and hydrocarbon lands... 5779 — 
examine porphyritic copper deposits.... 5779 


inspect mines and properties.......... Bee anti) 
attend sessions county and state boards. 5782 
records open to county assessors....... 5782 


appoints wassistants! =. Ge an sac arene 5783 
interfering with his duties misdemeanor 5784 
STATE HIGHWAYS 


Wee ELIS WAly.S: eo Garieccie acc eee eee 2800-2895 
STATE HISTORICAL SOCIETY 
organization and powers............... - 53857 
property. jheldwior jstatey: «5. acs eee 5358 
custodian historical records............. 5358 
COLUNCATIONN OL TECOLAS anp.tn:s alte ee roa . 5358 
State; to provide TOOm anc. ssc ee 5359 
Catal OWE M.y sony, aloys iota tetecsianel ecole aera ee 5359 
ACCOUNTS amd eLEDOLUTS ia. sererayele cies a atere erento 5360 
STATE INSTITUTIONS 
see the name of the institution. 
governing boards, how constituted..... 5204 
Vacancy, oiling 5. -creraaree serene 5205 
contracts made by the year............. 5207 
contracts, employes, etc., forbidden to 
be interested tini.2o8 ecm ne ere 5206 
erecting or repairing building, advertise- 
ment; -CONtrACE Ahonen too cee 5208, 5209 
proposals, opened, award... 203. se slelee 5209 
public works, contractors bond required 3753 
liability 4£ bond not *sivien e-secceeeene 3754 
appropriations, when available.......... 5210 
boards: tovmake! TEPorts: ri. ace eee ee eee 5211 
fees and proceeds of sales of products 
paid to state: treasurerzs.. one ene 5213 
officers to report contagious diseases, 
2746, 2764 
accounts of receipts and expenditures... 5212 
Seer Agricultural College: cca ceetee 5213-5296 
See Institute of Art.) s.r +s 5300-5317 © 
See School for the Blind.......... 5319-5323 
See School for the Deaf.......:0... 5329-5339 
See State Fair Association.......... 5345-5354 
See State Historical Society........ 5357-5360 
Seedndustrial School.ciis.a cite 5363-5379 
See State Mental Hospital.......... 5383-5429 
See Miners’ Hospital, Branch...... 5433-5444 
SeceuStater Prisomc . cst« cei patterns 5445-5507 
See iliniversity is). al ics «thie mebuete 5520-5561 
STATE INSURANCE FUND 
See Industrial Commission.......... 3096-31238 


STATE LANDS 


See Index to Enabling Act, title Lands. 
See Index to Constitution, title Public 


Lands. 
state accepts government grants...... 5632 
not taxable as against state............ 5862 
improvements taxable to purchaser.... 5862 
list of sold, furnished assessor........ 5917 
state geologist to examine.............. 5779 
board of commissioners: 

fees; “enumerated . 9. -.c). pincers . 2514 

creation, members, terms.......... em OO 

president, selected ssc ieee eeeieiete 5574 

Oaths and bond Sire erstemtneemts eyes ecscs 5572 

Scalato-beyallixed ara ametetit inns acrereate 5576 


I, 


1954 


STATE LANDS—continued. Sec. 
board of commissioners—concluded. 
have control of state lands, etc...... 5575 
have control of lake bed lands........ 5575 
power to sell or lease......-..-.++.++ 5575 
PRAT OLUEY AS = CUIOLUI «<r cvs ous les viet ere olen tyense 5576 
record kept by secretary...........-.. 5576 
expenses of, payment............. 5583, 5644 
TIDY META K Ose U WLC Sie cet scrapers shay slaved eit fetal 5613 
employment of counsel when......... 5614 
report, annual, publication of........ 5615 
may exchange to compact lands...... 5619 
Ima MGSUEE SUDPDOCNAS:....- ee clensin ss ese 5620 
members may administer oaths...... 5620 
request for United States survey..... 5621 
money, etc., from university.......... 5622 
transmit to assessor list of lands sold 5604 
Control ol desert, ANAS soe... deine es 5633 
state reservoirs, etc., select, control.. 5660 
may grant right of way, when........ 5616 
take testimony in contests............ 5619 
indorse date of receipt on bids, con- 
INKOUSY CiCin GC ssa soursdeb0ecuddeeend 5623 
members and employes not to acquire 
interest dns State lands: 2 jeiee tier ona 5624 
interfering with applications, penalty. 5625 
conduct experiments sinking wells.... 5675 
Gaal ONIN suntan: (osevevele eketersio @tieustele 5676 
may be driven on state or pri- 
WAU SRIENNCUS | oc anh gonss conuad se DO te 
installation of machinery . ... 5677 
deed for right of way........ 5677 
may grant rights of way.............. 5676 
to make rule for disposal of reservoir 
euixel’ oS. 2 Saeco Oo Me OOO UCPC! 5670 
secretary: 
Eleeteds by sDOArGs | DOIG «ha carves crcl cial 5574 
employ clerical help, bonds.......... 5574 
custodian notes, bonds, etc........... 5574 
collect interest, pay state treasury.... 5574 
keep record of board proceedings.... 5576 
receive payments for sales and leases. 5595 
for improvements ........... 5596 
Ree itis Glog sano cob spot eoponpocoeos eds 5605 
pay funds state treasury monthly.... 5606 
charged with money received........ 5611 


eredited with money paid treasurer.. 5611 
deferred payments university lands 


OAEl WO. aoe vos opocoomoD obo ooocdampn 5622 
selection: 
OLA AG CL errs vseicie cll eivierstoe sa DOE OO SO 
approval by United States............ 5580 
MITOMCLAS SILC ULOM: 1. ele es: an eine! osteo a etal scale 5582 
PSAP CLV ASLO EO TaLOUS joo io axevale lise slain ie dere elle 5610 
Expenses Of; DAYMEN... . 2s. eee neee 5583 
appraisement: 
SAVE AMET OA CLO Ue aL Eafeleys ti erolcha’e- acetic ovueletn che trem 5579 
assistants, appointment. ............. 5579 
COMPCDSALIONS «. < Meicisieiiccce see is, 6 5581 
of preference rights.............++.00+ 5586 
expenses of, payment................. 5583 
plats: 
EO DC sPLOVIGER sy. c eee nce sees beens 5582 
to contain classification of lands...... 5582 
preference rights: 
citiés, towns, or villages.....0....s00.. 5584 
of settlers prior to January, 1894..... 5586 
limited to 480 acres appraised value.. 5586 
settler prior to U. S. survey eaaniowereiols 5586 
purchase price one-fourth appraised 
OP eAINE CL ieccy oviuvcis. es\e,\siese(o ea a] srakebeniotele FRO SO 
settler prior to March 1, 1869......... 5587 
at one-fourth appraised value........ 5587 
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STATE LANDS—continued. — er 


preference rights—concluded. 
refund in certain cases............. a0 
appraisement, improvements......... 
application for purchase.......... 5586, 


of settlers on unsurveyed school land. 
application within ninety days 
reservoir rights reserved.............. 
United States surveys, effect......... 
contests;. TEStIMONY: 1 nye ese 3 
hearings’ sby, boanditae ences 


sale: 
Jof timber ton lanGs/s rile ace te eee eee 
NOtICCE Obes 
Payments, amopnites seach ees ae 
Notes by, purchasers eee ener 
rate ‘of Ginter est serie crehoust hair exeutere 
full payments secre eee wees eee BOLO 
payment." tom-secretary a. eee 
improvements, payment, effect........ 
KOMO VAL... Sch, creisvcky o oratelbese thereat 
certificate, contents . . 


on application for selection.. 
patent, attestation . . 
reservation of highways...... 
when lands subdivided into lots...... 


for rights: oftwaiy- nee. e eee ose 
for-Canals wetter SececostD oro 6 

for Wmnited: States aa eee i 
of appraised land......... pNeliotonaieiars CKO d 


atepublic auctioneer eee eee 
for not less than appraised value.... 
ing legal {subdivisionsa;.-ac eee eee 
to occupant, on relinquishment to U. S. 
within area of government works.... 
to U.S: forsirrigation works, aoe 
where land occupied at certain prior 

COURT Me te ROO OmOonaONe nas onodoLeaewos 


water Passes \withe sland Sas ears 


_ lease: : 


of timber landsy tern... eee 
ofjappraised) landyu...kee cee : 
term) of. years; <ec,tat tern ne 
rate; JimitationSo....cise eee eee 
maximum amount . 
Voidedwhents),... cco ete ee 
_ application, fees . . 


CHOMA GUY USM MMO ICO OOD 6 Goes SS cons 5 

default in payment, forfeiture....... 

NOtiCe. Of teste ee 

relief from . 

timber cutting, what forbidden....... ¢ 

fee forsmaking \ aces emo : 

landsinot taxabless.- eee dcsgare cates 
funds: 

apportionment to.. 

investment of... 

SCCUTIL YA hres Berets oats dtang 

warrant for amounten ses 

interest, tate. ofeasmeee Byokees 

custody of securities.......... 56 

interest from, for public institutions. 56 

timber: : ie 

Sale -Ofiei isosceles siereesrerl 

forfeiture, payment ....... 


ko eee vat Seay ayy 


ca 
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Sec. STATE LANDS—concluded. Sec. 
reservoirs, state—concluded. 
Fi Oa BETO 5591 extension of time of payments........ 5662 
POW eae DLOLECEOO misc iic sete cvs oe tects » 592 board may abate interest payments.. 5662 
=e used :for domestic: purposes........... 5592 requisitions to cover construction.... 5664 
meee Lead enenloveile tecnico. LAE ate ra 5592 RUT SAV AT AL etree deetarcteetiatelter vateeieccreters 5665 
THTUTICS: (Oe). “ES a ee a . 6593 unpaid warrants to be registered.... 5668 
purchase price secured.........«<c..... 5594 toibear, interest h..-:e arene 5668 — 
cutting forbidden on lease, except.... 5604 state retains ownership until paid for 5669 
Jamdsm reserved ewheNaas cuss abadce cess 5612 board to make rules and regulations. 5670 
unlawful to cut certain, penalty. .8466, 8467 sinking of wells: : 
fees: board to conduct experiments in sink- a 
MeemLOLa CASES ta Abt me iclacteipe Sele da cntne vo 2514 hake AWD A Pea oe mara oon ten 2560s an 
a Homrcerpificate: Of Sale.sc ds. sc. es okeed 2514 wells located in dry farm locality...... 5676 "s aa 
os for certified copies....... Ret ena 2514, 5605 on state or private lands.............. 5671 Ja 
DAlMueOVer GuUarTterly. con s.0 14 case 2510, 2565 may install machinery to lift water.. 5677 ; 
Statements Vevined ton fare case cescste 2565, 2567 in lieu of unsurveyed school land: 
Way alee AAVANCE sf cscs yee vale 2510, 2576 acceptance of grant from U. S...... vi2 POS WF 
¢ RetOUOCMOCTINEG Sek wrases. ovis ohitasdincetk 2582 relinquishment of sections 2, 16, 32, 36, 
‘ paid over before salaries paid........ 2570 UNSUE VEY CO rive ie vey te stovel elaine ayaieteectoieeees 5681 
POO Mm UO me CMA KODibe a cobeuase, ive cla vcisoigee oh ole ane 2583 right of way: 
Peto] Outpace sferctaiaaysrcisfeie ie sae et se vvencdeus 2584 for electrical wires, granted, when.... 5617 — 
INECEN OSU W OPES BGO rots odio On IIo ES OO 2586 LOPRCAM ALS We LC seme cele. eee 5616, 5617 
fines and forfeitures paid into state STATE LIBRARY = 
; MISSES? Gals ot ao aot rn ES aie eee .. 5606 CSIP TAT Valen weiss’ «teeta erm 8699-38709 
reservation: STATEMENTS _- 
ORSERSET VOI SUUCS fc aisic Wen Ne patie. cae . 5586 Sees Corrupt Practices... sae. eisai 2368-2375 : an 
— PS ORGE CRESS LON 0 01720 2 a re oe nr 5600 seer Insurances Companies..ceecnes once 1143 € 
Za ~ IRDLRESH ESS SOC en Ra ice are 5612 STATE MENTAL HOSPITAL eg 
relinquishment: See Insane. 
| by board to U. S. of land settled upon 5580 proceedings for admission: ty 
; by occupant to U. S., purchase from judge, district, has cognizance of...... 5398 
: SEEBU GES" 2) ak eg Slee REN OTE ETE CE een a 5590 of another district, when...... 5398 ah 
desert land: : chairman county commissioners may a 
af BECCEDEANGE OL, CONGITIONS s.c o.oo a sas 5632 Nat When 9. secretes bee abs eee oinits) DOCS 
J selection and disposal... 32........... 5632 blanks furnished to clerks.......... <> 6399 sae 
application for, contents..0.2.........% 5634 application, form of.......... 2 Pea ; 5400 
money guaranty with proposal........ 5635 WALrANtASSued yas. .ker eee ee eee . 5401 
DOALGm COMP INVGSTISATE:. <6a.chis see eis e 5636 form Of © % -shance eter teehee 5401 eae 
advertising application ............... 5636 Nearing cen tecco een. Seah ho nace 5401 
list of lands to be filed in U. S. land physiciansicalledin. new -aeeeree 5402 
GEESE: © Su Lo Ged ROR TE Cao BNE ACIE ERE oP ect 5637 relatives may appear at...... 5402 
2 EEE TERKOrOOSSANICY Gea ootioly OMe eens 5638 district attorney represents the : 2. 
reclamation under systems, mainte- State Genootn. soca eee 54025 9 
ManeCeri ax CLC Hr. sree si ae Segnie steeuwie as 5639 examinationis Lo exe ee eee . 5403 ae 
s withdrawal of, contract to retain...... 5639 : physicians’ certificate, form.. 5404 | ? 
rhs pond Of contractor... ij cnae ee oe tc 5639 LECS toe eens 91490420 
limitation for construction, forfeiture 5640 decision after physicians’ report, order 5405_ 
application disapproved ............... 5638 certain persons not admitted...... 3.5405) ae 
; system passes to water users, when.. 5639 warrant of commitment............... 5406 
$< price of land and water fixed........ 5639 how executed, return of....... 5407 
failure, state constructs, when........ 5642 relative, preference to execute 5411 , 
notice Of . . «ss... ee esse eee 5642 guardian when appointed......... 5409, 7816 
‘ citizens may enter, conditions........ 5643 Mond . - soo. eee eee weer e eens - 5409 
= PrUStetunds Ow USCC pcran tas «(oe mivieielots,- 5644 duties and powers...5410, 7816-7848 
ee completion of reclamation works, pat- after property exhausted, state pays. 5410 
: rere res «arate atom s/o a wiatclstode exes 5645 non-resident admitted when.......... 64125 
water rights appurtenant, prior lien board of insanity: 
PULOCOCRN See ahve sient terre 2/2 Gla bites 6 Ste. 3, 5646 membership........ Con. art. 7, sec. 14; 5385 
: - eontractor’s lien on, for reclamation.. 5647 traveling expenses allowed............ 5386 
fs 19020 Os 6 3 Ged OO cei SiaeD Sods Mera dO SAP 5648 | SOON C1 dS co ORG OUI OO AO OSHS or oA 5387 
-——s reports annually from contractors.... 5649 NGIENT cite Se LEOOn a meno dee ne do. 5388 
‘ reservoirs, state: records, meetings, quorum... Bip oon 5389 
examine buildings and conditions 
rial C&S ee Onn idole ro tic Dim crcaesos- Cocco 5659 sie 
loka GisiNelas 640 spaced Opovenonoeceag 5660 EOD EAL Iss cica ster aie aye Rat a aa 
f ; 1 All-insaneé:- persons: a1...) 5390 
selection of sites, construction. .5586, 5660 contro ena 5391 
- plans and specifications, estimate.... 5661 en epee oR ie =a 
‘contracts ... eer aus cate aa: itcadurer: oath? bond: dulleceneane -. 5392 
engineer tO SUPETVISE..-..- +. sees eee eee : : 
land in site to be paid for............ . 5660 medical superintendent: 
sale of land and water rights........ 5662 appointment, Qualifications ian 55.6 4BwE) 
contracts, terms Of..-......-00erseee 5662 duties tots eae Fick 5898 
gale of lands to cover costs........... 5662 quarterly estimate of expenses........ 53894 


“ky tet 


Sty ae 


county to bear cost of commitment.. 5421 
insane within county cared for by 
COMMGY ens 
if no room in, county must care for.. 5423 
fees and proceeds from sale of products 


to be paid state treasury............ 5213 
verified report to be filed state au- 
GU hieEa, AVSs* Gans ee taeRCRaCeCR MOR OR PER Nee Oe eh 5213 
- attempt to introduce unlawfully, pen- 
A Vaae era nier erases alate aieker state: cis entere.  storeteriels 5423 
state pay cost of patient, when...... 5410 
4 trespass on grounds or in buildings, 
PMMA ales seis re Ketets Cucrenexetarsvouecrsuth cere 5426 
abduction of patient, penalty.......... 5427 
bringing insane into state, aoe .: 5428 
eruelty to patient, penalty........ 425, 8176 
violations generally, penalty........... 5429 
insane convicts and accused persons, 
9327-8336 
sheriff: 
to care for insane pending hearing.... 5402 
execute commitment warrant........ 5407 
UA GRE C2 OSE Chiara. dics e so 9. 5 isvakajnrevavass lave seinem dee 5411 
TANAV NAV. IASSISCANIGE.. 1s caccecice wisi © svers 5411 
STATE MINERS’ HOSPITAL, BRANCH 
WOVOVISIONS Me -AS= LOmcetncreseciad cis aioe eas are 5433-5444 
STATE NORMAL SCHOOL 
a department of the university.......... 5535 
STATE OFFICERS AND BOARDS 
See Officers. 
see the title of the office. 
GULLY ISLAUC PONUCECIS ee els ie eee ore sesetie esse 5790 
adjutant general—See Militia...... ~.3837-3873 
attorney general—See Attorney General, 
5736-5738 


auditor—See State Auditor. 
bacteriologist and pathologist—See State 
Bacteriologist. 


bank commissioner and examiner. .5736-5738 
See Banks and Banking Depart- 
MONG! State. My vtmeewerele solo vo 


state chemist. . settee eee eee eee BT 
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STATE MENTAL HOSPITAL— Sec. STATE OFFICERS AND BOARDS— — Sec. 
concluded. continued. 
medical superintendent—concluded. board of agricultural college trustees— 
keep accounts, records, salary........ 5395 See Agricultural College, : a 
monthly and annual reports........... 5395 a 5233-5296 
assistant physician, salary............ 5396 of accountaney—See Accountancy 1-4 
qualifications, duties ......... 5396 | Of ATMOLY. : Loe meee 3880-3885 
Steward, bond, GuULeSw. 2. see sere ees. 5397 | ofvarbitration snaceoeet tee 8634-3644 
miscellaneous: Of architecture eee emer 275-286 
located at Provo..Con. art. 19, sec. 3; 5383 of barbers, of examiners—See 
lands granted, Barbers. ele) 0 sete weer 360-376 
Con. art. 19, sec. 3; art. 20, sec. 1; Of bladed ul taeeeet eee 425-431 
Enabling Act, sec. 12. of corrections—See State Prison, 
CNC: 5. o Seto neo dhe oS clo Ob ecto cou aac 5384 5445-5507 
non-resident insane, disposal of...... 5412 of crop pest commissioners. .1888-1911 _ 
removal of patient by friends, bond.. 5413 of dairy and food.......... 1917-1920 
insane not to vote........ Con. art. 4, sec. 6 of dental examiners—See Den- 
marriage void . . .....+.+++--s 2967 LIStS «Ota Rene eee 2015-2037 
incapable of committing crime 7915 of trustees of deaf school—See é 
SUM MLOMAS VG UU rwaneys ee e(tiajetelateopirsssele oes 5414. | Dear eee 5324-5339 — 
persons improperly held, examination, | of education—See Public Schools, 
5415, 7818 4505-4516 
want of room, procedure.............. 5416 | of equalization—See Taxes. .5983-5991 
appointment, powers and duties of of examiners—See WPxaminers, 
guardian ............5408-5410, 7816-7848 State. BOardn oO tase eer 2465-2501 
eyo mecy Chine NEN Ose Sonso0c ocd 5410, 5417 | of health—See Health...... 2705-2717 
officers exempt from jury and militia | Oe ORES -Gortannleehinaea— See 
SONGS alte Mende thas a osontenc cone oo 5418 | Horse Commissioners ..... 2890-2904 
unlawful restraint of supposed insane of industrial commissioners, 
THONG ONC KO NO ya ee OTM RREOCIO IOP OR eI 5419 ‘ 3061-3065 — 
patient to have proper care.......... 5421 OfPjuventleScountmncerern 1814-1832 


of land commissioners—See State 
TANS sect ocote selon aniston tere 5571-5678 
Of WApLaTy “SLAC ota, aceon 3699-3709 
of loan commissioners—See Loan we 
Commissioners . ?. ......-3800-3812) sums 
of labor—See Labor....... . .3634-3644 
of medical examiners—See Phy- 
sicians and Surgeons... 4440-4457 
of nurses examiners........ 4285-4300 
of optometry, examiners in—See 
Optometry iy. meee eee 4315-4327 
of pharmacy—See Pharmacy, 
4405-4422 


of pardons—See Pardons, State 
BOarduot i. sees eee 4330-4337 
of park commissioners—See Park ; 
Commissionensiva mace 4341-4346 
of publicity and development— 
See Publicity and Develop- 
Meént "Dinesh eek eee eee 4501-4503 
of public utilities—See Public 
Witilities eA Gtani a= mee 4775-4847 
of roads, state—See State Road 
Commissions) ae ee 2850-2859 
of school house construction... 4527 
of teachers’ retirement associa- 
tlonve) Agi-iceue es eee -. 4750-4767 
OPcteExt DOOKSi oc, cee eee 4555-4563 
for promotion of uniformity of 
legislation—See Uniformity of 
Legislation . . . 6181-6183 


livestock commissioners — See 
Livestock Board ™. eo. 3 - 170-231 

of regents of university—See 
(UmiViSrsityaaeae ee eee . 5520-5545 | 


of art institute—See Institute of 
ATO! Biv Ser oe ccs eed arena arate -53800-5317 — 
of ainecion Utah state fin, asso- 
ciation—See State Fair Asso- 
Giation ., Wiehe cemeC eee .» 5845-53) 


of veterinary examiners. +++. 6185-( 
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_ STATE OFFICERS AND BOARDS— Sec. 
concluded. : 
Beclericsof supreme court......<...co«: 1648-1658 


coal mine inspector—See Coal Mines, 
3910-3934 

collector of taxes from car companies... 6010 

deputies PURE Pensa t feta Siecivre aceevxcemal eect tis le. ce 5790 


— district attorney—See District Attorney, 


5757-5772 


ESSSUB ROE SG (hoa Geen cathe 57738-5774 

dairy and food commissioner—See Dairy 
and Food Commissioner.......... 1920-1995 
engineer—See State Engineer....... 3400-3435 
executive officers...... Con, art. 7, secs. 1-23 
SRM bEhrOMT MU tary CUCY voac cc <isaies sie. 3826 
election—See Elections ............. 2100-2424 
Bees SEC MCCS So. ise vera hoe sale ecads 2510-2515 


fish and game warden—See Fish and 
Game. 


geologist—See State Geologist....... 5778-5784 
governor—See Governor............ 5682-5688 
judicial officers........ Con, art. 8, secs. 1-27 


reporter of supreme court, 
Con-vart..s\_-sec. (1. 
to receive necessary traveling expenses 5076 


salaries—See Salaries .............. 5071-5077 
Salad AIG. QUATLOTIY: went. tind ee cree. 5077 
Reoteetcunye Oi SUUCCE <5 co. soe ee leee s 5694-5712 
superintendent of schools—See Public 
SOAS ene Wea ON, 5 (clie,.0 1s (Gus sero. -o) a m..0- 16, Spot 4517-4524 
treasurer—See State Treasurer...... 5724-5734 


trustees of agricultural college—See Ag- 
PrCMilbUmal COMESC oo wos le. eee ce eee 5233-5296 

trustees of deaf school—See Deaf. ..5324-53839 

trustees of industrial school—See Indus- 


er SORAO Ole cos Wesl (aie Aches aiaicesis, sveiierd tes ol ate 5363-53879 
directors Utah State Fair Association— 

See State Fair Association........ 5345-5354 
vacancy, appointment by governor...... 2105 


PUPeOUSEe IAI ASON oo ne ke ace eyes 3342, 3346 


_ STATE PRISON 


situated in Salt Lake County, 
Con. art. 19, sec. 3; 5445 
land grant, Enabling Act, sec. 12. 


BING CUM Olin Ta ceattretalers wo Filiiite escv bie iain ea yee oe 5444 
officers appointed how.............. 5450-5452 
CENTS) 5 Sao Oe Oem Cee tenor re 5450 


exempt from jury duty, etc., 
3599, 5466 


loin Of MOON Os MOUUICS 5 one of eye) eTs 0.56 5458, 5459 
is secretary of the board........ 5467 
physician, appointment of.......... 5450, 5452 
AUILSS BLOM CLAM ia lel eyucieteiaiesee-cr wlle.e7- 5460 
SICK COMVAGU trees oie sss ivie © 5461 
drugs: hospitalestonres..5..-)..2%2. 6 5462 
employes, salaries, board, etc............ 5464 
GENESIS toc. Gtr cUnCh O08 ORCI RO ORR 5484 
liquor, sale or use forbidden, except.... 5486 
reports, books of account, custody Ole 4st 
economy to be enforced........+.+.+++. 5488 
letters, poison, tools, forbidden.......... 5494 
wisitors, rules for.......- eeicdhoreshacake 5495, 5496 
ifioeaiini? hbk su) Sep BO DU nOBOUaDUICOOmO ODT 5496 
SMM MOS 4 oo ablinp eos eaneooe 5498 
school, regulation for.......--.+-++-+e+e0- 5497 
escapes, reward, warden’s duty........ 5503 
buildings destroyed by fire, rebuilt...... 5501 
crimes committed in........--+s. ee eeeee 5505 
prior rights unaffected..... SOO OO NOE 5506 
liabilities unaffected ........... 5507 
attendant at, exempt from jury duty, 
3599, 5466 


ieee 
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STATE PRISON—continued. * Sec. 
board of corrections: 
how sconsbituteds stern. ech s1saccceer 5445 
governor ex officio a member.......... 5445 
OAthSMaAn as bOndS sees mes Scene a varnete eye 5446 
powers, may sue and be sued........ 5447 
serve without compensation, expenses 5448 
AYPOME WOVErSeersy) Oat. cans veel 5449 
Warden, removal -. es. eters eee 5450 
PArOle Asem te. wer ciao eee hee 5451 
GOV Ole OLAGO neklict chee ten teen 5451 
okstiimeal Loyaesg Kolcsketsasy, wayne ac Beer ooo 5452 
to approve warden’s bond............. 5453 
daily prison journal, inspection of..... 5454 
monthly report from warden.......... 5456 
access to prison, accounts, etc....... 5463 
member not to be warden............ 5465 
members, employes, ete., not to be in- 
terested inncontracts aa. oein sean 5206, 5465 
contracts for supplies, etc......... 5207-5209 
convict not to work for member...... 5465 
meetings, journal, prison rules....... 5467 
prisoncclerk is, setretary ...uesncce ae 5467 
to"classifty prisoners sn.cceee ten eee 5468 
regulations printed and posted........ 5468 


examine departments, discipline, books, 


PUBCHASES KOU ities cireeeintenis eee 5468 
hear complaints against officers...... 5468 
on request furnish prisoner’s record to 

Hoard OL epardonsn. setae ee 4337 
reculate food, clothines1etea,mwactenee 5469 
NEPOLtS= LLOM pOfICers wea eae eee 5470 

biennial, to legislature.......... 5470 

to audit accounts bi-monthly........ 5489 

inventory, wardenship vacant........ 5490 

Cos neslateriibraryis a. severance eters 5498 

SCHOO Gal <Awinceteee terse ate te 5497 
furnish appliance to execute death 

SCL ULCTIC OM aire rae reex chee thon ooshereoueiare (ere eee 9183 

board of pardons: 
DOW.CLS (ANd MAULLES jae aed Geeta ie 4330-4337 


prisoner: 
money of, placed to credit, disposal of 5457 


unable to labor, physician’s duty.... 5461 
required to work on state roads...... 5508 
under control of warden....... 5509 


road work supervised by state 
road commission . . 5510, 5512 

roads, bridges and _ culverts 

planned by road commission, 
5512, 5514 

board of pardons may grant 

privileges for good work on 


roads . ae od bis ge Oremenniens 5511 
equipment and expenses...... 5515 

not to work for warden or member of 
OAT GL. Weebieve Sareisiote ern tees ieee, ck eee eneneee 5465 
classification of, three grades.......... 5468 
PECTS POI a Oloe taken seisteisg sraticat slates) Aree 5471 
employed to repair buildings, etc..... 5472 
convicted in U. S. courts, received.... 5473 
board of pardons, civil rights........ 5474 

employment of, contracts forbidden, 
5475-5477 
employment, change of.........,.... 5479 
deserving may receive part of earnings 5478 
release from solitary confinement.... 5480 
to labor eight hours a day.......... 5481 
freedom of religious worship........ «. 5482 
Keptssinely im: Cells. cnet cute mnrs 5483 
punishment! Of 2. scjeecieles cctelsiesie sls 5484 
AUEEIMDtMEO! CSCADC nase rei ie aneReyaekaens rere: 5485 
delivery, of bya Sherittester tetra 5491-5493 


1958 


STATE PRISON—concluded. 
prisoner—concluded. 


COPY OL eSCDUTEM CEs ole: seiterate wtotente agers 5493 
contagious disease aMOng.......+.+.+. 5499 
fINS MUCATe Ole PLISOMET Sie sole axe Sa aie nelae 5500 
discharge, clothing, money...........- 5504 
CLlneSs COMMILLEd. DY cae cies tale cone 5505 
parole, pardon, etc.—See Pardons, 
Statens OAT de damanacn caine crctetone: serene 4330-4337 
warden: 
appointed by board of corrections.... 5451 
Lay OS aX5 lepine reba Grn oro er SG ee OIL SCC COP REIO 5453 
to appoint all other officers, subject to 
APPLOW Al OL DOALG .. svnpete ve pereretereyaiel al 5452 
LORECSIC GIA GE PLiSON ys DOM. cieie stetenetaie s irore 5453 
daily prison journal, how kept........ 5454 
RENSLAULOULLOS unm coed isteietete cies ere enece 5455 
on request furnish prisoners record to 
HODrANOLe PALGON Sin alert tr cteletere eters 4337 
monthly report to state treasurer, 
THOROL IKE NSS oscr CUERPO ro See tN AI OHO 5456 
convict’s money, disposal of........... 5457 
LOWCTILOTCE “CCOMOMLY ergs. ain ssn) olalass vosyenetene 5488 
vacancy, inventory to be taken...... 5490 
state auditor to audit accounts...... 5502 
SSCA CS ya MOWAT nc. nl eivtereie wieimanewte Wages 55038 
work on roads under control of...... 5509 
warrants drawn in favor of.......... 5210 


STATE’S EVIDENCE 
defendant discharged to be a witness for 


TOS VGCR aU tory POP cee ointorech nt CAREC aco HO OTS 8981 
STATE REPRESENTATIVES 
campaign expenses limited.............. 2376 


election and apportionment.Con. art. 6, sec. 3 


twenty-clghth district... tseesmasers 2267 
STATE ROAD COMMISSION 

SCCM EMT STW AWS, comes cy ensuencnsinne e srersrlesdenete 2850-2862 
STATE ROAD ENGINEER 

appointment AaNGMAUtICS® saietrc cree cleus «eke 5512 

RATED TEN CcMerrauctade| cite ciel tIee ds sane x eldaiel exe Ab mtareaen aves 5512 
STATE SENATORS 

campaign expenses limited.............. 2376 


election and apportionment.Con. art. 6, sec. : 


STATE TREASURER 
bonds purchased with redemption fund, 


GUSTO Gia mic Map cre teats erates ses 3811 

PCOMect Interest, CON. .veurctnem oe 3812 

OTC py Orit Gites Laray for siccstars at's, aac lice shovel aioe cheba era eae 5732 
Hooksnopen to Inspection’. a2) syidecs «ou e 5729 


examined by whom..2484, 5738, 5734 
of other state officers open to..5730 


VU UEL ELINA) core spate; avatars aus fate tne eeier: 5727 
bounties for wild animals, duty as to.435, 445 
clerical assistance how furnished........ 2499 


constitution, provisions of concerning, 
Conart. 7 


EDO aD DOM UME tw ales cele aa valccrete mite 5780 
election by legislature when tie vote.... 2107 
examiners, to count money.............. 2484 
TOM VUDIIS HeTEDOLE.e. cist cum ne 2485 
to examine books, etc.2484, 5733, 5734 
LOPSUSDEN Gis Waele acai. lactone tae 5733 

fees of state officers paid over quarterly, 
2510, 2565 

and moneys of certain institu- 
tions paid monthly........ 5218, 5252 
statements) form, etc. .... 2. 2565,2567 
state officers liable for.......... 2575 


of county officers paid monthly. 2566 

of bank commissioner for ex- 
amining small loan companies 
paid over.. 


fees, licenses, taxes, etc., duty as : 

corporation license tax.. 

for farm registration....... 

inheritance tax, may aemea i 

formation . . 

duty as to appraisemen x 

examine decedent’s se- 

GULICICS tm eetanete 

collect in catatne cases... 

may compromise, when. 

mining, occupation and privilege 
tax z Alc towo dor 


siguieile Pile) ae: 


militia act, receive. sa.n. ee a 
funds, public, custodian and duties as to 
where deposited .... 
to: sdraw interest jace. eee A 
interest placed in ‘general fund 4 
bonds purchased with redemp- — 
tion funds 4 2).52: so eee eee iS 
county road, from forest reserve 2 y ) 
crop pest, how disbursed....... L 
federal vocational education fund 
Of sUtah= te 
Ashiiandheame oa. anc eee 
highschool ium street 
Indian war veterans............ 


land desert, proceeds from sale, | 
trust-fundiiyersacmerciere D | 
registration fund ...5000 
medical examiners board........ 


Gs IDKKzh a gernMmOTEMI Omer: c Bence an on 
motor vehicle registration fund. 39 
nurses, examiners board..... osu oo 2 
optometry examiners board...... 4324 
pharmacy board. . sa.cse seme 44 14 
school fund from forest reserve 
state insurance fund...... -3L06an 


road ‘fund, 22 eee eee 

university, tuition ..... 

legislature, to give information to on re- 
quest . a 
member Hosta of canvassers..... 
mental hospital . 

eértaine =e 


money of state, keep, etec..... 
public, where deposited...... 


interest placed in general _ 

_ funds cP senate eee : 
school, kept separate......... 

disbursement . . 
delivered to, 


certificates filed.. 


of separate funds, separate ac- 
COUNtS) 2). eee eee 
from sale of property for freight 
for redemption of state warrants £ 
of foreign heirs, when to be paid 
over Me Wola Be eigitel tee aa 


in treasury, counted when. 2484, 

general fund . earns 

ee Ns 

for state lands, when paid o eau 1S 

interest on land fund investr i 
paid monthly ...... aa 


a ines corrupt practices...... 2400 
‘insurance commissioners charges 1133 
; amount paid lien on se- 


CURIUICS Fate aiden oe « 1133 

‘Ss, authenticate with seal.......... 5724 
to state auditor monthly. Eaton 5724 
to governor biennially........... 5724 
TAIN Views pa eel Covina eve tise « 5731 


- governor: to verify and publish.. 5731 
by state board of education on 


= differential aid for 
— BENOOMOIStTICES: =. ke.) 4567 
university of fees and tu- 

ition collected . . ... 5539 

|, authenticate papers with.......... 5724 

LS Sa eo aeaS 5 ge re anh Nena sic 5070 

pended, ee volnsment of successor. 5734 

cancy in office, appointment........... 2105 

Brrants<book Of Tecord.: 2.0.1... 0.00.05 5727 

me presented? for entering. =. ...05..% 5727 

BLOND OL DAI C7 Wigs het ars sss scsace 5727 

4 mot paid, resistered sa c.s...5560% 5727 

paid in order presented........ ne OLae 

meceiptsion back a)... 0022s cccac 5724 

Mist posted quarterly. .......-. 5728 

for expense of land board...... 5583 

Param DOTA ESE weciets, eraiecere yevel games 463 

for salaries of county officers... 5091 

on state reservoir fund..... 5664, 5668 

authenticate with seal.......... 5724 

memiiicoale MOt—paldimsms tcc.ec ss vac 2483 

on investment of land funds.... 5607 

mrorestate: institutions: 2207. ./0..5% 5210 
\TION AGENT 

bulletin departure of trains.......... 1240 


ISTICS, BUREAU OF 
Immigration, Labor and Statistics, 
BPS UT CANM OL ote 5) ae iecins sis cls ee 2 3024-3037 


BOvIN VOT GELACIN Gs oo). - 2. wa nee 8407 
TE OF FRAUDS 


_ contracts, etc., to be in writing: 
i enveyances, etc., affecting lands, 
4874, 5811-5813 
£ ase for longer than a year....4874, 5813 
% power of attorney to convey, ate. -4877, 4878 
: not to be performed within a year.... 5817 


in consideration OTN ATLAS scsi s ecoare 5817 
_ by executors, etc., to be personally re- 
BES DONS DOM rrp CG ain etnn Het oul vwreg a oe 5817 


resentation of credit of third party. 5818 
sale of goods over $500, unless part 

EDUCA LOL PALL, AIG seein ieceiniels 0 ace 5113 
on when sale complete........... 5130 


SD ohdiore sie owe" 6489 

en promise to answer for another 
deemed original . . SoG SOON TOR 5819 

contracts by telegraph deemed in writ- 
STS eT tarsi orsiajoie si ols\Gve deel aralerBreneia s,s 5820 

es, le of goods Taicrout delivery, ete., 
Reenirestiimed traudulent: so. ss. ece nee » 5135 


_ presumed fraudulent . 
C ance to, hinder creditors, etc., 
AYGIGN As5 Seon Bic toe oS 5814, 5821 


ulent, void as to whom.. 5822 
S ee pure Dees in good 


STATUTE OF FRAUDS—concluded. Sec. 
miscellaneous—concluded. 

purchaser with knowledge of fraud not 
protected . . 
right to specific performance not 
abridged. . 

agent may sign for principal, 

4874, 5811, 5818, 5825 


WAllSPUNaITeGLed UW yenmiewen ct oamicemen vos DSLZ 
STATUTE OF LIMITATIONS 
civil actions—See Limitations....... 6446-6492 
GrimMinaidina CLONES 1. i dercucciatcele Ne taledenst 8665-8671 
STATUTES 


revised, took effect, Jan. 1, 1898, note.... 5829 
Compiled Laws of 1917, how cited, etc... 5829 
Compiled Laws of 1888, effect, note.... 5829 
Compiled Laws of 1876, effect, note..... 5829 
enactment, etc.—See Index to Constitu- 
tion, title Laws. 

of other states admitted in evidence.... 7083 
certified law of other state admitted.... 7084 


coustirutionality; note... s.\0.c.ssnetes ce Bo Ey) 
unwritten law of other state............ 7085 
intention of legislature, note............ 5839 
MEPS al Ss ANOUS rar x a onelelenretv eco Gees tae +» Dooo 
adopted from other states, note....... 6 BEX) 
repeal by Revised Statutes.............. 5830 
WihatesaVied: hromi'ssy.ni. samt ey EO SEU! 
not to affect laws of 1897...... . 5831 
ymlaw SsOfPUS Oi renee Norra iciets Rosen 
effect upon limitations.......... 5834 
“heretofore,” etc., how used..... 5837 


does not revive a prior statute.. 5842 
not to affect tenure of office.... 5832 


rights accrued ...... 5833, 5842 
actions begun ..... 5833, 5842 

criminal prosecutions, 
5835, 5836 
abbreviations may be used...........«.- 1812 
numbers may be expressed by figures.. 1812 
jurisdiction conferred, enforcement...... 1813 
DLOCESS. tO SeNONCe Gaei-cohe esas ele 1813 
when to take effect........ Con. art. 6, sec. 25 
provisions applicable to justice’s courts. 7544 
LOW GCLEY- MCOULTS ales elas akeurere ceils 1729 
COMMUNICTV AL SCOUTS anton eileen 17638 
distribution by secretary of state........ 5696 
officer to deliver to successor...... 7938, 7934 
foreien,, MOwW. VLOVE s-stare cn cers sien elere 7083, 7086 
PUD GAGe mine dis accu w «ol siere) aueiaversiesePsteberetarere 7081 


recitals conclusive evidence.... 7086 


hapm@hifey Wey WokevoveOE a me GHA Oe DERG osetia On Sorc 7081 

recitals, how far conclusive...... 7086 

how. pleaded) A sincere ce sere 6603, 8845 
construction: 

HDOLAI emerge tcuds rats tee" 5839, 6596, 6622, 6968 

OLSPeCNAl’ StAtUs cs cua 7892, 93865 


common law the rule of decision.... 5838 
rule of strict construction not 


APPIIGADIS ys. as. ss 0009, Sue 
equity rules prevail................ Ser fee) 
of words and termS.............. 5847, 5848 

TM WOMAlaCOUS. b Wiencwsrees esos 
in probate code...........-... 7878 


in negotiable instruments law 4230 
in dependent neglected chil- 
dren law. . 
TAN GaSe LAV Sink aves clin) ois: oene eM ete ohatanen 5865 
not retroactive unless so declared.... 5840 
civil and criminal remedies not merged, 
5841, 7895 
time of performance, computation..... 5843 
effect of holiday....42838, 5843, 5844 


gai Sadan doo obec OOO 5824 


ok hin 


, ’ - ac * ” 
1960 ~ GENERAL INDEX. 2 oe 
STATUTES—concluded. Sec. STENOGRAPHER—concluded. 
construction—concluded. justice’s court—concluded. 
seal includes impression, etc.........-+ 5845 may be employed at preliminary e De 


words giving joint authority, 
5846, 7211, 7716 

STATUTORY “LIABILITY 
action on, within what time to _ be 

brought . 

STAY OF EXECUTION 
in civil action, bond..(J. C. 7517), 6997-7002 
in criminal actions, bond, 

(J. ©, 9456), 9213, 9260 


in forcible entry, etc., bond............. 7326 
STEALING—See Larceny. 
STEAMBOATS 

mismanagement of boilers, penalty..... 8172 


STEAM BOILERS AND ENGINES 
accident from mismanagement, causing 


OKIE A yj OTOTMA A tel Garaoboadumodoc doo 8174 
mismanagement, misdemeanor . ...8172, 8173 
city may inspect, etc............- 570x56, x60 

license engineers ............. 570x60 
county may license engineers........ 1400x21 
STENOGRAPHER 
supreme court: 

AOVOMUMEME wemtemie es ciecetay-feveles verte teen ctelete 1657 

GUTIOS MOE RCSA IALY «oe: Sre.01b se brarare slo aheew oro ote 1657 
district court: 

employed: by JUGZC. .6 5. ccicer siocace camer 1875 

duties defined in contract.....iv...... 1876 

COLIN Of EM PLOY IN ENG, <1ehhes cis eieteretenevacite e 1876 

mileare sandy SAlaLY arr. ever claire ceristcies Meee 1876 

movesshileds withiclenkeisrdyysrewettecias 1876 

decisions, etc., written out and filed. 1876 

liability to, limited to contract........ 1884 

report of, prima facie evidence........ 1879 

DOW Mase eiivars shartile Ore srcy era eteccusieter se et rete 1880 

DEE Alemezin: ClLVilsCaSeSmemeee ieee te 1881 

Paid by; COUN Aa ee eee 1882 

fees for transcribing........ 1876, 1881, 2537 

WCnartaRedicas RCOStS. a ee aerer 7048 


transcript not taxable unless ordered.. 1881 
criminal case, state pays for, 
WH EIG. eevite iat ote atcran aren Bier ae ee 1881 
fees in criminal case certified by the 
COUPER O tets ciskers Gh reieusteiotetont mee reratneniorccs 1881 


enumerated 4. . 
referee’s trial, water cases, 
3421, 3484 
upon filing each case paid clerk 1883 
CAXCORASRCOStS eee 1883 
defendant in criminal action to pay 
fees when.. 
neither state nor court liable for com- 
DENSA ON TOR CED tse yee ne 1884 
justice may employ at inquests...... 3229 
at inquests, when allowed, fees........ 3229 
transcript filed with clerk 
assistant . 
transcript as bill of exceptions....1879, 6967 
transcript used at subsequent trial, 
NiCd atehal 5h'G Moh GOES ADOC a EAE E riee me een - 7205 
magistrate may appoint at preliminary 


OX ATOUN GUL OL madame emilee ene rahe te 8750 
REVOrt larceny cOLy nO tCuetn. ci ea icieie ce 8285 
city court: 
judge may employ, when............ 1885 
cOMpensation, NOW. Palace niee nels. 1886 
fee; taxed vas! Costs BOT OO OOE 1887 
justice’s court: 
may be employed at inquests, compen- 
Sation. «. 1... Sateen acne er rake 3229 


. Z 


AMiInatlon reels net teeee 
STERLING SILVER 


articles falsely stamped as..... 
STIPULATION 

to try case at any place.......... wee. 

to try issue of fact without jury...... 

to postpone action in justice’s court... 

of submission to arbitration......... 


revocation, damages .. .......+ 
to try case before judge pro tempore, — 
1682, 1732, 17 

to change place of trial............6533, 


STOC K 
animals—See Animals; Live Stock. 
corporate—See Corporations. 
taxation—See Taxation. 
STOCKHOLDERS 
See Corporations . 


STOCKYARDS INFECTIOUS 
See Livestock Board.......... CbbooS 
STOLEN PROPERTY ; 
when returned to owner....... Beato 
sale of and disposal of proceeds......... ats 
brought into court, clerk to keep record 
co} ACE TORE RRO OE OG 6.00 mec o 

state, pees ike iae eres 

buying OL LECeLVINE. . <r « -fersereicns era erase 
taken to another county, jurisdiction.. 
STONE 
carrying away from the land of another 
lands in state, classification and disposal ~ 


OF Ry wes avshae aise opiate treneaenerens sie ohare ae 

STOPPAGE IN TRANSITU 

See Sales of Goods......... B siaietoteces 
STORAGE 

lien on property to secure payment of.. 

of unclaimed freight, before sale..... Ot 

See Cold Storage...... BEOROD OG 600000 
STREAMS 

obstructing: navigable’. <.). scents 

befouling, penalty 2.92. «sce ceiee age 


unlawful interference with flow of. ee 
STREET CARS 


cities may regulate........ RAIS 5.0 
to be vestibuled...... oa Dion sie @ IO LOMS 
STREETS : 
See Cities i a-wenacistast reer .-570x8,° 673, | 
title to cannot be acquired by adverse — 
DOSSESSION: Vices iesccgehs ovteiereronee toes Setatenetene 
impxrovementsofet. enc see eee i 
damage to propente by changing evade 
ODS tee) Msrairaiare 5a doregayaccqe oretaya tetera ere 5 
railroads ecoesine Per meas kos oo eee, alel onal 
LiSHtin & Sows, gen tess crotererenencterre tones wns ae 
STRIKE 
See) abou eee Eval. aeRO OO Oem 
SUB-CONTRACTOR—See Liens. . ; 
who deemed, in lien law........ a cauekennete 
when to file statement of lien......3736, 
rank of lien...... @ o's ©)ciels 0is0% «)ehsterevelsye)etelstatel 
SUBMISSION 


to arbitration—See Arbitration . .. 690 


judgment, ‘cOSts) 5 4 «-n ee 
how judgment enforced..... 
SUBORNATION OF PERJURY 


defined, penalty... seeker nee 


not to compel attendance on inferior 
courts of county, unless within thirty 


PULILC Sim ake atexen clave ate aie) o/ olke sole io weria'e ovo oca 7131 
disobedience—See Contempt.. ......... 7133 
before referee, etc....:.....---%. 7072 
LOMHSUUUIT Cp LO Ole rien etiste sere ieltns “areceie eters 7134 
WO SIAOM EVA ELING oy fey (oerere enero oi 7135, 71386 
order when witness imprisoned...... 7137-7139 
sent by telegraph or telephone...... 6120, 7032 
for witness to prove conveyances...... 4897 
contempt commitment. ....... 4898 
contempt, damages ...........- 4898 
from justice’s courts........-....-...+-> 7538 
criminal procedure: 

GYNT IGE G6 ocan DOOD TADS ROC co Soo cuore 9284 
issued by county attorney....-.-.+++> 9284 
by district attorney........+++++- 9284 
by magistrate... ....-.--+see-eee 9284 
by clerk of the court............ 9284 
RETARD. God ws 4 1G OO HOD COD OROREEIONEIC OOH SCOR 9285 
service, by any Person.....--.++eeeeee 9286 
Voyeemal i vcisrrse wise eerviemsisie . 9286 

for witness for defendant at 
state’s expense ........ 2555, 9286 
TOW. AGO, eon eens aise saree «es one 9287 
MOP ULUTI Mise eienelsucneeset sare sbaite le ene sie 9288 

witness not to attend out of county, 
WHRIESE! 9 Gu Sop eect ce dlupcue omg uc dod 9289 
for interpreter . . 1... ee eee eer ee eter eee 9290 
disobedience, contempt .. ...-+.+-++++- 9291 
when defendant a prisoner........+-+- 9293 
from justice’s courtS..........++++e+s 9463 

SUBROGATION 


of surety to rights of judgment creditor 7226 


= f 4 
GENERAL INDEX. 1961 
SUBPOENA—See Witness. Sec. SUBSCRIPTION . Sec 
defined SMa emer a ele tolh Nereieys ake ss cceie cease) ole 7127, 9284 DTLCUIVA OS IDL se ae cls a coe coun ee 5848 
issued by county board, service..... 1416, 1417 SUBSEQUENTLY ACQUIRED TITLE 
Piyae COUN all GI UOL sive 2 sicie nis< cvane< 1552 passes by operation of law to grantee.. 4879 
by any court aid.caebn TEPPER Ice ae 1802 SUBSTANTIAL JUSTICE 
Dyer IUVenILe  COUrt—e 2 eat oe oases « 1831 the rule of the statutes.3839, 6595, 6619, 9365 
by board of examiners.......... 2469 SUBSTITUTION 
by board of TEV Oe) es soc 3 cea ae Rr aie 3639 Ol a upaArtymlon detendsn tema mere 6514-6517 
by referee in water cases....... 3420 of surety for judgment creditor......... - (226 
by board of medical examiners... 4446 of assignee, etc., for party........ 6513 
DYGIScM Gta LLOIM CY note nitecace.s oc 9284 SUCCESSIVE ACTIONS © =.) Gaeue 
DYE COUMUYMACCOLIUEY 2) «ee eel cie.e nice 9284 on the same contract or transaction.... 7218 
by clerk OLERCOUR Getesitreeretenerne ereitie 9284 ONGHONATOL OMS Tar. terete oe ele 4270 
DVAIUVEESLOCK DORI. Actas msc Gres 182 of executor, ete. .....000., 6402 7020 
by public utility commission.... 4821 SUCCESSION. oo, nn 
DyeCli ye COMMISSION. cc12' tie so-so 550 defined 
by commissioner immigration, general Giovinigne PRM ey. ee 
labor, aind: statistics. ..5.i.s.0 5 3029 wills—See Wills iat ian pe 
eee te of Indian war BGs distribution, etc.—See Probate Practice. 
ee aa ee, Reg ecco e to registered land) course Of << 3.5. 4980, 4981 
by industr ial commission........ 3079 property passes to heirs, subject to con- 
Dyemnuletar ys COUT. Ga cee cwieiena 3859 trol of court 6405 
ih POY ORAL cs eae re 5620 hare 4 i US DAnt Siren neat 
f ? Noe : ‘ wife’s interest in husband’s realty..6311, 6406 
ee tees commissioner and ex- ove election between will and share. 6407 
Pee ie ce ee rules of, order of distribution.......... . 6408 
Pe ee eee of equalization......... ae homestead exemption. ........ 2862-2882, 6409 
: cc 7126 succession, partition. . ....6410, 7644 
may require books and papers.......... 7127 value deducted from share 
INO rE | 6 JedaeocaHoUoU osu pooner 7128 6406 6411 
for poss purpose issued.....-.+.+...+-. 7128 dower and curtesy abolished........... . 6412 
OEIC MIO TTAOCT ce. t)s obs bicrstes eae eee cae 7129 substitute for 6406 
oe conde ae apeueneaisiei Gs fele)saia ies a Het illegitimate children inherit, when....19, 6413 
ve y ie ie : Seen teen eee eee Si inheritance from. te qe 6414 
ee ee ANCE +++ eee see ee fees legitimated...19, 6413, 6414, 6428-6430 
SDR PR co etepeherags é of posthumous children...... 6340, 6369, 6426 
Me ehe nesses concealed....... Ata aliens imherit as doy citizensmem een eee 6427 
we Bie RS Rirs seer tay ie) ates aw by rishtiof representa tions cic. cine 6426 
witness must attend any district court in of adopted child iyi 
SVE oo GUS el GIA ornare o oiican neice aay Henri ieoRey 7131 degree of kindred, computation: 


established by number of generations. 6415 


lineal and collateral >< - alanis rivers 6416 
ascending and descending ........... . 6417 
in Girects Line sate cece loos rotate tee 6418 
in) -collateral lime aati. .atereieieelevelevetiere -. 6419 
kindred of half blood equal to whole, 
GXCED CLONE. 6) saeterckoeae tre elret nena .. 6420 
advancements: 
deducted’ from Share). <s.c).\«7- suemterinierer 6421 
excess not refunded........... 6422 
AGRE seescarsiss «ciate c/recenevele sii ayoreteaete ena 6423 
Velo ero Keytevaaobhel\olnen GaanonepCUGancoD6500 6424 
ebarged! to ISSUC sc). ste ce einlrl ee 6425, T766 
OLLOCU OL store oie lorie tale rarevafolere caret earesteee 6348, 6381 
SUCCESSOR 
officer refusing to surrender records, 
OUC, WA ACKIMEs « + isnt eiae siete nenrore 79388, 7934 
of sheriff, may CONVEY ......+++eesereee Rly) 


SUIT—See Action. 
SUMMARY DISTRIBUTION 


Ofe Sia, GSCAECS were oepainl= veteh= talented eaten oe. 7644 
SUMMARY PROCEEDINGS 
confession of judgment.............. 6887-6890 
submitting controversy without action, 
6894-6896 
discharge of prisoners on civil process, 
6656-6664 


for obtaining possession of real property 
—See Forcible Entry and Detainer, 
7313-7327 


to enforce judgment—See Hxecution.6955-6964 
SUMMIT COUNTY 

in third judicial district..Con. art. 8, sec. 16 

legislative members...... Con, art. 9 esccme 


1962 GENERAL INDEX. gi 


SUMMIT COUNT Y—concluded. 2 Sec. 

% OUNCE CS e-aastrevsvalerctaveclevele areteretia's tenors) ntsreicts 1314 
: Coalville, county seat. 

SUMMONS 

action begun by service of........--+-+% 6538 

é IPAS Gccnnk 5 Ewa cea Herc oom ic 6539 

served by sheriff or private person...... 6540 

by constable for sheriff when.... 1523 

within three months........... 6540 


private party serving not entitled to fees 6546 
return, in five days to person signing.. 6540 


separate to different counties when.... 6541 
> must issue within three months from 
NUTT (OTS) EVO) wee ce Ot SLicceG Gor oor 6542 
2 alias may issue within one year........ 6542 

public utility commission may issue.... 4821 
. served after appearance of part......... 6543 
service, time of, indorsed on copy...... 6544 
es appearance or written acknowl- 

edgment deemed... ..........- 6545 

: appearance defined .. ...:.:.... 7029 

) guardian may waive .. ........ 7887 
ax complaint to be filed within ten 

ry days after copy filed.......... 6546 

= Objections, how taken........... 6547 

| on city, town, county, etc....... 6548 

on school or irrigation district.. 6548 

On -COLPOLationS= a.se0 << 945, 947, 6548 

2 OETA NOT ass Rte ionteantcse 6548, 7877 

‘ on guardian of insane, etc...6548, 7877 

,- Pt OCMER CASES vis aie ele ae iene conscite 6548 

z on agentof partners... 4.0. 6520 

ONE SELLE Wey s acdene oranda arene telons rata iarate 1522 

‘Oy TOMO 5 g bode dscoce 6549, 6550 

R unknown parties ........ 6551 

‘ ut party designates paper.. 7028 

= proof, certificate of officer....... 6552 

affidavit of person........ 6552 


admission of defendant, 
6545, 6552 


¥ on partners or associates, judgment..... 6520 
7 OnrOneiOV More Of -SEVELAl... 6... cis oe oe ces 6558 
after service court has jurisdiction...... 6559 
= proceedings after judgment when all de- 
> fendants not served........-...... 6874-6879 
-—s igsued to joint debtor after judgment.. 6874 
= corporation must appoint agent who may 
ms CPS CIRC Oceans ohh onc tse iretcttiel a cents tual 545, 547 
‘ may be sent by telegraph or telephone... 7032 
of defective, default may be set aside...... 6619 
as not served personally, additional time ; 
ROMANS WG Keaircvote sr sverste tenis cotta Suche ase or tear rebeyets 6619 
3 in partition suit, to whom directed.... 7264 
in forcible entry, etc., time shortened.. 7320 
in criminal proceedings against corpora- 
WIT TLS: Ge BWR OD ROO CCE TOR Gr ae Booey HBGS 
Beg forms part of judgment roll............. 6867 
a for impecunious plaintiff............ 2576-2581 
from city court: 
’ MEGUISIECS; USEIVICE! 65 sisters sie ves cle cree 1714 
from municipal court: 
ee ROIS GRR CORRE ee Hee ee 1769 
as service by publication....... Maresh ieee 1779 
from justice’s court: 
HORS LID SELVIG sare caren ciscecbaiee eiebsbote fers acei 7443 
CIStrict courte pLaclie eye amercuc cereus 7435 
time for appearance..... PAGE tie 7435 
, complaint filed when..............74385, 7486 
a mmetorcible entry; etc ence wine arise OED) 
_-—s appearance deemed service..........-% 7437 
MOA, Vad hua MA ger Ragman cho” on ooo A T7441 
Serviceroub of county, when. cease ssemee 7442 


for impecunious plaintiff era 2576-2581 


>i 
7 “ ek ri 
Se ae 7 ide Lr ee tapas _ 


SUPERINTENDENT OF PUBLIC IN- 


SUPERINTENDENT OF WATER DIVI- 


SUPERVISORS OF ROADS 


SUPPLEMENTAL PLEADING........ 
SUPPLEMENTARY PROCEEDINGS 


SUPPORT % 
‘ of family of decedent.............. 7643, 7644 


SUPPRESSION OF RIOTS 


SUPREME COURT 


a 


SUMMONS—concluded. - ee 


from juvenile court: 


forme ANd Ser VIG easier eral 
SUNDAY ‘ 
a, lesale hOnday nanan ie touse eaiete : 
what judicial business may be trans- 5 
ACTCM ork Se veel ae le cree aren Buoprice Jlilys 
in computation of time.......... tees «he OSLO 
included in computations of time elec- a 
tion Matters, ves. semester ees Biotest) 
what acts may be performed the day fol- ip 
TOWN s. eny. eens allenetaroioneeeanReteactalerete sale vaeore OSS Camm 
negotiable instruments falling due upon 4120 | 
OffENSES fea eee ae aera By ceria 8128-8135 
commences and ends when.........- 4. SiS5nue 
newspaper, publication and retraction 
Of ibe inirr.i aes c a iniecceete tee ean heen ene 


STRUCTION 

elections. Gos aae eee eee 2101, 4517 

tie vote for, how decided....... ecrtocic A 

VACANCY, ADDOLMEMIENIE ss ten srs ener ere 2105 

deputy,.appointmen te santa 4517, 5790) 
EXPENSES an ieee Ane aso 

member of state board of education..... 

Industrial school) boandacs eee eee 

juvenile court commission..... ob OnenOeS - 

DONA .6 5" teers tie eve steteeei 15 a Siete asdin eee ae 4517 

qualifications term: 2h. .aascen cee 4517 


duties, ete.—See Public Schools... .4517-4524 
member board to settle between city and 

school: districty> feck, taa t. oeennceo eee 4746 
member committee on course of study.. 4528 
SAAT os, Veserenetenpete tye accey Sy ecehee toed ena at ea ad 5070 2 


SION ee 
ENoy slaviainnoVee cOhVRNVSS? 5.4 Honndenochoomusos. 3431 es 


SPMISH ANAS © @) Glodoandadecsousscs 2820-2824 


to execution—See Execution........ 6955-6964 aa 


of ward by guardian. : ; 
5411-5413, 7814, 7828-7830 i> 

of poor by relatives, compelled...... 5853, 5854 
by county .. .........1400x40-1400x43 © 

Of insanely atic see aenette coe ee 5410, 5417 
See Riots: Giencks eee eee 8591-8595. 
attorney, admission to practice by... 316-323 
suspension or removal........331-3438 
bailiftvand™ janitors eee eee 


to settle bill of exceptions when...... 
consists of five justices, quorum, terms. 


- clerk, appointed by court...... a lonekeronens 


bond to be approved by court.. 
oficelat capital anenien DOM OSA 3 
keep recordss.) we scieite Srertanerer 

Seah <\-:Atvissswarae BIO DOO US 

oaths, acknowledgments. ...... 
ISSUE DIOCéssia ae eee 
make: transeriptsmusae ehh oe 
keep written opinions in office.. 


is law librarian........ SOA soc. Lt 
may adjourn court, when...... 
deputy, salary, duties....... as eesremlO 
stationery, etc., from secretary a 
of state... Sc 
make and deliver copies de 
sions cco gen eee 
how paid f Papel 


= 


GENERAL INDEX. 1963 


SURETIES Sec. 
ARIEL AG Can Aree 0d em action by, to compel principal to pay.... 7221 
Lg en a ao actions against persons severally liable 6511 
collected in advance.... attorney may not be, when.............. 344 
turned over quarterly.... 2510 on appeal bond, judgment against on 
SLCMOSTAD MChare nt acca. Gees hoe 1657 ineKonslonaWe wy Mere panceGats Gta OMS oe 6998, 7517 
_ chief. justice to fix terms district court, on bail bond, qualifications—See Bail.. 9256 
SIRS Ot eG! oe ich ae are Se ee or 1675 | surrender of defendant...... 9264-9266 
presides when governor is im- Torfeitune; sACtLON Lae see 9267-9270 
TOXSANOINE GE 31 Pei eas ee 8602 justice Socourte.m.- caactance cea 9464 
. control over proceedings............ 1790, 1806 corporation miay; become tena. eae 1208 
a decision must determine all questions... 6995 qualifications . . ..............6. 1209 
PhnCenmuUst=CONCUE ... sc secieate 1644 securities deposited, may with- 
dissenting in writing............ 6995 Ohi i eaet seam anon Gok ao cris ecun BY > 1209 
may be entered in vacation...... 1647 verified statements ............ 1209 
' disqualification generally ......... 1785, 1786 file appointment attorney with 
Zz docket to be cleared each term.....,.;.. 1647 insurance commissioner .. ... 1209 
: election, jurisdiction, etcy. . 6... sax Con. art. 8 insurance commissioner issues 
: ~ may affirm, reverse, or modify judgment 6995 and revokes certificate........ 1210 
may direct judgment to be entered.... 6995 annual statement. 9 oases ene coe 1211 
peony le OC hayes racehecs ore) srarstane 6995 annualecertifi cate ls usmle 1211 
jurisdiction, original, appellate.......... 1643 may -demandadeposit...... nts 1213 
4 appellate, law cases............:. 1643 deposit may be drawn, how...... 1212 
equiiyrcases sacs eso, 1643 released from liability, how..... 1213 
probate cases .. ....1648, 7558 EXPeNSer Ok ASHCOStSH meee acta 1215 
eivil actions. . 7....<7009-7014 after signing bond, cannot deny 
criminal actions . ..9220-9238 TO OWVIOT Oe al Satcctonetc cee Ao eee Ree cee 1216 
from juvenile court..... 1824 cost of surety bond allowed............. 1215 
Be given, means to enforce given.. 1813 | on indemnity bond, judgment against 
in proceedings against inheri- OTURANVOUI Od a oh cet rescfendcetse ad exsist eae eer 4222 
E tance tax appraisement....... 319d judgment may direct that principal’s es- 
a action in cases now pending.... 3192 tate be first exhausted................ 6855 
may suspend orders of public loan and guaranty associations may be- 
utility commission during writ SOTAVC yet oe eRe ce ee 1201, 1202 
OLeREM IS Wate. emis a crenc> eae, 3i) ave, sue ee.’ 4835 on official bond, liability of........ 4268-4271 
may issue mandamus or writ of paying judgment substituted to rights, 
B review against public utility 6950, 7226 — 
GOWAMASS LO Meni etsgsen.ceiscex ste. scaler 4834 principal not to be released without.... 5068 
GAasesaramer PreceGenGe . csjpccccm. > 4836 qualifications, etc., in probate as in civil 
justices, members of library board...... 3699 TON AG UNG Ou elem oe) oth eens Sapa a). ee 7621 
of board of pardons not released by failure of term........ 1798 
ze Conomart: a1, 4SeCrr 2 on undertakings generally, qualifications 7223 
4 vacancy in office, appointment.. 2105 actions against persons severally liable.. 6511 
tie vote for, decided by lot...... 2107 on official bond, liability of.......... 4268-4271 
powers, habeas corpus...... 2672-2698 SURPRISE A 
may solemnize marriage........ 2971 amendment, etc., on ground of.......... 6619 
not to have law partners........ 1787 Mew thialk onveTOUNds Of. tet eee 6978 
may visit state prison at will.. 5495 SURRENDER 
disqualified to act, when........ 1785 bail may surrender deft. arrested civilly 6640 
cannot act as attorney, except.. 1786 of deft. by bail, criminal actions. ...9264-9266 
£ absence adjournment of court... 1796 voluntary, in criminal action............ 9261 
may direct adjournment by tele- inecivileactions)e a eee eee 6639 
FETED DION 6) Ce, Peal Beihai aee ae Cae eS 1796 SURVEY 
change place of holding court, when court will order or allow, pending 
WhEN «se eres eee e eee eter ees 1800 Betloniiay ee ea ee ee 7251 
powers at chambers............ 1805 by county surveyor on order of court... 1620 
punish contempt... ........ 1807, 1809 U. S., prima facie evidence to land board 5586 
Pecos) not to affect proceed- < SURVEYOR 
Pee aa ee of county—See County Surveyor....1615-1624 
eoly Paper ee eee 8 4 see ee OL COUNMV ETOCS suis terecn y rare Mae ea 2526 
of sheriff, attendance, may be required. a SURVIVAL OF ACTION 
reporter, SEN Reta ora SaRECA Seale cal kate iaiocais ve 507 Ae aioeereas audareninst. Gis euner mee 
sits at capital, three terms yearly...... 1646 1720-7722 
stenographer, salary Tere SaVaiecetterstssuate mete ace 1657 i GNInORe he ie actions thatlaamine 
DSEmOn tor TENEATING. eins ee ee a 1647, 7014 6481, 6482 
make rules and forms procedure for land as SUSPENSION 
ci ‘ee 1645, 1791 of execution of death sentence.......... 9174 
Tombes published. acters se. 1645, 1792 | SWALLOW 
for admission of attorneys...... 219 Halen salle (awe cll Levunmmnae Ars Lio cs a nin ee 2637 
ROBE Teil ele SR Bie Rite Crease eRe ee 1802, 1803 SWEAR 
ah Vader UO yVaehed vionorit a OU OOD EOD 1804 inehidess “atin?! Ree cee Cerinn ist cca:6 5848 
: SESSIONS MDUDILC, mOXGCEDE aren onca'2 aera es 1788, 1789 SWITCH TENDER 
wahent heldsvexCepe ys sic ic vie + neler 1793 violation of duty by, penalty............ 8204 


1964 GENERAL 
~ SYPHILIS Sec. 
person affected with, not to work in 
OLE POA KEL sO CCr ees ore le ievare okeiere sly ePetersve 1954 
TACKLE 


fishing, what may be used and when.... 2630 
TAVERN 
: keeper of, lien to protect........... 3771, 3772 
TAX 
inheritance—See Inheritance Tax.. .3185-3216 
special—See Public Schools, sub-head 
“taxes,’’ and Cities, sub-head “taxes.” 
TAXATION 
property liable to taxation: 
all property to be taxed unless ex- 


inn) OU age eens Con. art. 13, sec. 2; 5861 

mines and net proceeds.......-.....-0. 5864 

improvements on mining ground...... 5935 

exemptions: 

public lands, churches, cemeteries, 

ditches, ete.Con. art. 18, sec. 3; 5862, 5863 

national bank stock, when............ 5870 

: TAINO) CEE NER SNSIRG, Se REO aS Con. art. 13, sec. 3 


stocks in corporations, when, 
Con, art. 18, sec. 2 
eanals, flumes, reservoirs, etc., when, 
: Con. art. 13, sec. 3 
Js definitions: 
“property,” 


Con: art. 13, Sec. 23 (Sub: 2) 5865 
SOO OMOSTALE. tra cuss? tatstsmicrreteeraaue (sub. 2) 5865 
SETI LOW CLNEDUS 2 vattsay sic aiclese ele as (sub. 3) 5865 
“personal property” .. ....... (sub. 4) 5865 


“value,” ‘full cash value’”’..(sub. 5) 5865 
eH Cl Cumann (oe bsis. ora scetarancte cise cers (sub. 6) 5865 
BRL DUS waked vo tsicvelsts sais. c/sietsrels atexshevss (sub. 7) 5865 
MeDOMS ONG crsicen _cherele levee. akecaccie Ghre ts (sub. 8) 5865 
BULAN SOIC SLOCK!” oe ja. csececeseceuel« alens/xnetetereds 5896 
assessment of property: 
4 see ‘“‘assessor, duties of,’? hereunder. 


see “‘fassessment book’’ hereunder. 
see sub-head ‘‘cities and towns.’’ 
~ see “error, illegality, delay, etc.,’’ here- 


under. 
absent owner, estimate for............ 5883 
7 assessment by, only basis of taxation 5928 
' EUSSCOSO Cam WILELO! «(ays;c)are o.- evohe! sere Mumietereter 5875 
firms and corporations. ...... 5888 


merchants and manufacturers. 5891 
express and stage companies. 5892 


franchises sees coe 5873, 5890, 5893 
bridges and ferries.......... -. 5894 
gas and water companies..... 5893 
MAUrOAASOUCs piers nie sieiniets 5873, 5895 
Era SLSmbasbOCk way esc's crecaleialcroteie 5897 
MOM artes avesshaie ciate utscapiiarensaeis .. 5876 
as of January first...... PiettstaremiO Ss 0. 
abbreviations may be used........... . 6086 
agents, etc., assessed as such......... 5887 
banks, stockholders assessed.......... 5867 
WER e“ASSESSEA foo eics ceases 5890 


deductjons allowed .. ....5868, 5869 


national, not in Utah..... mood atH Ay 
DALdmO vO amMis leis se acie cere -» D871 
private and foreign banks, 
brokers, etc., statement...... 5872 
Statement by cashier. >.7.:.... 5867 
INSEE noe Who. cla nO mO Doe ROO Mtn eine «- 417 
claimant, assessing lands to.......... 5915 
» concealed property taxed double..... A LOE 
credits, how assessed........ ele OSLO 
+ double assessment, report on.......... 6044 


one description of lands sufficient.... 5915 
what debts deductible 6000 OST t-5878 


~~ 


INDEX. a ae 


TAXATION—continued. 
assessment of property—concluded. 
decedent’s estates, how assessed..... 
franchises, where assessed, ; 
; 5878, 5890, 5898, 5894 
as of first day of January............ 5876 
goods consigned for sale............... 5886 


informality does not invalidate........ 6087 
insurance companies limit on..... ae CLL OG 
land and improvements separately.... 5866 

one description sufficient...... 5915 


sold by state, list of...... Roma ely 
title in the state........ viele OS O2m 
list of patented mines, etc............ . 5916 
Hst of state: landst soldi ccc GeO GLa Ny 


mistake in name does not invalidate: 6087 
net proceeds mines, statement........ 5929 


contents of statement....... ~.- 5930 
equalization of . ...... a iy ser - 6929 
expenditures allowed ........ . 5931 
penalty for failure to report... 5934 
POPTOCONPESA Geol onoonooobo cK sods 5933 
special book of........ wire diets 5922 


constitutional amendment, 
adopted 1918, page 95a. 


owner if known: if unknown......... . 5884 
property, all assessed at cash value, 

: 5861, 5866 

property escaping assessment......... 5908 

in hands of receiver, etc..... nye 9 Ob: 

im other counties)... seers . 5885 

brought in county after May 1 5921 

omitted, procedure........ ss DSO! 


bought by county....6020, 6952, 6053 


railroads, etc., in more than one 
(COWBMIAIA Gr omit ond oman Ss bodans 5873 
wholly in one county.......... 5895 
unused railroad lands......... 5874 
statement to be furnished by taxpayer 5877 
afidawvits.. .tucersiere se aeetrer EOSTS 
form, filling; in; returns... 5880 
refusal to testify, penalty..... 5881 
‘ refusal to make, effect... .5881-5882 
on Mines we eeeeee 5934 
; frOm) taxpayer wen ciecimiterna nes 5877 
transientestoek (cs <1 <i. tele -mertelnetertts 5896 
owners to give notice.......... 5897 
penalty for failure........5908, 5904 
rebates where tax paid in ad- 
joining statev. . sa. seer 5905 


how money collected on, dis- 
POSAL OF. 7s). cts omens eerie 


assessment book: 


5901 


furnished by state board, form........ 5909 
completed before first Monday in May 5910 
assessor’s affidavit to......... ee Ono ae) 


delivery to county treasurer.......... 5912 
penalty for failure to deliver.......... 5914 
delivery to county board. 
county board to examine and equalize, 
5974, 5975 

changes by county board entered..... 5982 
by state board entered....... 

taxes computed and entered........ ; 
delivered to treasurer...... aN eee 
indexed .. ... Sioa poco, Wil) 
payments entered invie.....< cee eno Olan 
subsequent comparison. . .... 6039 

special, for railroads, etc............... 5927 
for mines...) 4 «ccs lase sae uceaas 


levy and lien of taxes: 
see “‘cities and towns” hereunder, — 


alle sp ou 


Z 
3 
; 


GE 


-TAXATION—continued. j Sec. 
levy and lien of taxes—concluded. 


See Public Schools, sub-head ‘‘taxes.” 


fiscal year begins December 1........ 5992 
GAN, GWA? Scan Goats OCC It eee eae 671 
WL CRISIS 5 actindc aa ate AER 6102 
GIs GNA? aang Adinio Soe ee 786x111 
COUMOY mLEV Vas, Saidawis etn.s alae ve.cietb ose cee 5993 
OWE’ AIMUAR CSM mi. ielete'e elem sie) 1400x387 
SOTOG ION CMiy mate ee satin savemtarn aes 5993 
GUISE C tee es oe es ts 4525, 4624 
district, special ..456€, 4626 
GIStrIGh: fOPerOadSiga.m. citer. = 13 1400x387 
WWeenSes haw uaa Gok 1400x11, 1400x26 
intereston bonds, etels.. ..0.< 1412 
TOMA V TUGSMIEN Cie cs we aia a-eernele 1430 
for advertising purposes...... 1401 
Specialeroad district tax: och cuao- 2830-2835 
ME Negron asl aesone oie lec 2857 
State, levy-by state board............. 5988 
SEMA Wal OL pee mwa voy spade Mins) eye vee) tI cee Yet oves 5994 
school, three mills annually... 5998 
for state educational institu- 
LONIS Fe so asyenesone see aslo 5214-5221 
levy has effect of judgment............ 5995 
lien has effect of execution........... 5995 
removal of by payment........ 5995 
on realty attaches when...... 5997 
for tax on improve- 
TOUGTUGS hey wets avareiseFale, onass 5997 
for tax on personalty.. 5996 
arainaser districts... sajna 2058 
proceeds of mines............. 5936 
eity and town taxes........... 6108 
municipal special taxes........ 699 
drainage districts, maintenance....... 2055 
CRTGNNZATIO TL ete era hie sic alehes 2055-2056 
ATS AOE UIS LCICES, «yeti xis ('< ele ierels 3519-3522 
county board of equalization: : 
towpertorm lawful iduties............% 1400x38 
sessions, must equalize............+06. 5974 
increase and lower assessment........ 5975 
not to change state board’s valuations 5924 
remit or abate taxeS.)...... 2.000. 5975, 5979 
equalize assessment roll of county..... 6104 
reductions of valuations............... 5976 
examination of applicant...... 5977 
PMCS OS mean Matches. tir", ciatoiels oars 5978 
assessor must be present...... 5979 
entry of omitted property........ 5980, 5981 
make new assessments...........s0005 5981 
correct erronéous assessments........ 5981 
notice to taxpayer.......75..s 5981 
TECOTGAGCOLrLE CONS: F-aGeielore ore oe 5982 
apportion assessments of railroads, 

CIUCBY hon Genrc eter Boao eae CRORE 5925 
transmit copy of apportionment........ 5925 
LOLEUraAinaee iGISLLICTS sn co.e «sce 2055, 2056 

state board of equalization: 
appointment, qualifications, term..... 5983 
apportionment . . ....5923, 5924, 5927, 5984 


reported to county auditor.... 5924 
county board cannot change.. 5924 
entry of by county board.... 5925 


AIMONL  CLLICS; OtC ai acisieletes oye v0 5925 
assess railroads, etc., 3873, 5922, 5923, 5984 
SORES DUNONIE WS open Sine cone 806 db Bon 5874 
CarecoOmMpaniecs 5, seenes- 6010, 6016 


assessment of railroads, record of.... 5927 
assessment roll, furnish form of...... 5909 


blank statements, furnish.......... oo marta 

Collection . . . ..ee eee eee ween OID PAs 

correction, application for...... mete) OMeAD 
~ ~~ 


NERAL INDEX, 


TAXATION—continued. Sec. 
state board of equalization—concluded. 
ghanges; statementvot....% >< ceomee ete 5987 
COUNTIES COR VIS Eenedcieierctictae sone ene ete 5984 
county officers, examine.......... 5984, 5989 
Clerk CO aD VOlN tat ceraciaicleve sive. eee 5984 
county boards, to reconvene or extend 
CIM: Of. ea ete ee . 5984 
to (preseriberrules ti acne areeine 5984 
county auditor to notify of rate........ 5988 
may change any class of property.... 5985 
CquUalZe VaAluaulOnsie seis die oes 5984, 5985 
member may administer oaths........ 5991 
Lorholdemectines =. 1) stasis en tee 5984 
to prosecute assessor for fraud........ 5990 
as to net proceeds of mines............ 5933 
power to increase or lower........£ 926, 5985 
occupation and privilege tax on min- 

IDE, LOUtLCS) AS WO: os ce ee eee Oe 5945-5962 
tonpreseribe Lormsiai ac is.cs ae oe ee 5984 
powers and duties generally.......... 5984 
president and secretary chosen........ 5983 
to levy shigheschool. taxis en. snes ne eras 4575 
to keep record of assessments........ 5927 

Of apportionments = 42.esaee 5927 
tomprescribe rules. aicicss- setter eee 5984 

disobedience oft. . an. dass 5989 

for-.county> boards...2<. «7c 5984 
tomfixsraterofsstate tax. cen eerie erie 5988 
TECOPrdi tO KECD th vn kie als Bele 5984 
report, to make biennial.............. 5984 
regular Sessions.) scierig' = sis cate celolrs teers 5923 
secretary is collector of taxes from 

Gar COMPANIeS\y. chiens itc.clels niet 6010, 6016 
SATAY ei iiek BA cievetad cre icsin ethene lata Tee 5983 
Statements made tO vin o/c. errors 5922 

failure, VENal tyr. ede econtentetmers 5922 
auditor failing to send........ 5986 ~ 
from county assessor.......... 5913 
subpoenas, "to ASSuUe:..tcusz.:snsece sere tete ens 5984 
penalty for disobeying......... 5989 
state geologist attend meetings....... 5782 
toc assist: 7 222 ait ee on eet 5779 
taxationy only: basis sOfe..: meruhiateiieetee 5928 
patented mining claims, furnish list of 5916 
U.S. lands, final recéiptvcase 5916 
VAliGiiy; Of) ACES. cis oar seers ene Coke enone 5984 
witnesses, examine.. ...........5 5984, 5989 


collection of taxes: 
injunction to restrain prohibited, when 6093 
payment under protest super- 


SOGEOS) oa Gow Selec veer tnere eee 6096 

taxes due first Monday in September... 6015 
delinquent November 15....... 6015 
notices of assessment to taxpayer.... 5912 
of amount of tax; @tCin.. sector 6010 

by assessor in certain cases...... 6057-6063 


see “assessment book’’ hereunder. 
fines for certain nuisances collected 


Same “as; taXSS: 6s ans cee Webel eens 4282 

treasurer ability (Ofe. cac\ssrpietelomtelmarer 5921 

to receive county moneys..... 1475 

charged with taxes levied..... 6005 

Shall collect taxxesSion sen ctaeneees 6010 

collect school district taxes.... 4585 

eity school taxes... css -icineten 4704 
county school district first 

ClAISS « inc sone eee Oy Ore eee 4624 

notify taxpayer \.9.).:).m meee 6010 

settles with county board..... 6014 

issue certificate of sale....6020, 6021 

fee for certificatesna.-. ce... 6019 

LOTS ED IUCastiO MM eranwmae «/af0c- yes 6019 


Fe ae 


report redemptions to recorder 6028 
settle with state auditor, when 6064 
penalty for neglecting to set- 


tlOh eres echt caldlere a otetehnc sattratares 6065 
property about to be removed......... 6057 
BmMount Colnlected! sas ives eau 6058 
excess, disposition of...... 6059. 6063 
deficiency, procedure . ...6060, 6063 
settlement by assessor......... 6061 
entry. Of PA yYMeNt ace visio sere Heke 6062 
PAVATION TS ILECOIDLS. LOLs. atavcis aera ts elevs nore 6012 
what warrants received....... 6012° 
Dy? EXCCULOLS CUGe cies un itciiariens 6013 
METUNG CAS WCW sree ccistetey stoner 6048 
Under, Protest jas. = 6051, 6094, 6095 
suit for, on removal of taxpayer...... 6047 
evidence, judgment... ........ 6048 
SRD ONSES ec pre MYRNA nea are 6049 
where taxes exceed $300....... 6090 
COMPIAING HOLM Ole cispcd aversveretes 6091 
DLOCECCAINGS cow sister tke neyo iste are 6092 
sales for delinquency—see ‘‘sales for 
delinquency,’’ hereunder. 
proceeds of mines, collection, lien.... 5936 
frOIN Car: COMPANICS....torchicciacelee 6010, 6016 
personal property, by seizure and sale. 6032 
OW WAS re saree ces ers 6033 
DOLICEE Me. cs eueteheerene ... 6034 
billof salen. vee were 6036 
_ transient stock, by attachment........ 5904 
unlawful, judgment to recover........ 6096 
state and school districts to 
DAVE DEODOVLIONI. sme aires 6097 
delinquent list: 
pUbIcation. notice OL Sales... ona ces 6016 
republication, ete. ........ 6084, 6085 
UD DRONA OVS UTI cHey a hecheeoecre ene 6086 
COMpanrisonspy, AUGICOL cis cetares cslencare ¢ 6039 
tosremain with AuGitor./.. «scans +s ee 6041 
sales for delinquency: 
Mi AtLONTO LACT ON sel tersciole cove so cee 6471 
begins third Monday in December.... 6018 
RKC hh GUE |, Sy, 6 CA CRO ROM IC Tae RCI 6018 
CORUIMCA LOE LOCH LOM aye eaivie sreunre sla a crete 6019 
abbreviations, what permitted........ 6086 
COT Cd tae erer ret aie rte ce reas 5896 


assessor to correct errors before sale. 6083 
begins third Monday in December.... 6018 


CELUI CALC tC CULO narnia) tm teeeleiienanists |: 6019 
CoM s Ger Aenaacnhd oxo doe Gaon iG 6020 
Saleelomcount yarns cere Salis fats 6020 
Margot: 4 coat hoddouAb be obs Gor 6021 

to county, not sold for subsequent 

: taxes. seen 6020, 6052, 6053 


resale at private sale, redemp- 
tion. cose OCDO 


error, illegality, delay, etc.: 


county commissioners, board of: 


a Z h, 
P ' ? pak 902 hag 5 rh 
1966 GENERAL INDE eee Bi 
ee: iz i 
TAXATION—continued. Sec. TAXATION—continued. 
collection of taxes—concluded. to county, resale at public auction 
treasurer, fee for deed..........0+5+-0% 6031 at public auction. .. 
for selling personalty...... 6035 distribution of proceeds 
compare delinquent list........ 6039 redemption at any time... 
oaths to delinquent list...6040, 6042 deed to purchaser on failure to redeem 6( 
publish delinquent list.......... 6016 FEO LON a) 5, ove ectchemsoie terse siete 
sell real estate for taxes...... 6018 default of purchaser, comes eee eee 
final settlement .......... 6041, 6089 for drainage district taxes........ i 
collect irrigation district taxes 3521 for irrigation district taxes..... 
drainage district taxes........ 2055 limitation of action.......... Gaerne 
duty in cases of protest........ 6051 misnomer does not invalidate... 
make index of names.......... 6010 omitted for irregularity............. 
enter date of payment........ 6011 personal property, seizure.......... 
keep record of tax sales, etc., sale, how, where.......... 
6026, 6027 fees, expenses. ....... Rete inc 
of redemptions, etc., bill of sale, title vested...... 
6026, 6027 excess of proceeds, disposal... 


unsold left at place of sale.... 60 

about to be removed, etc., 6057-6065 

record of . . : 

redemption, within four years, terms.. ee 
entry and certificate......... 

reported to county recorder.. +6028 

property bought by county, 

6020, 6023, 6054, 6056 

subsequent taxes must be paid 6054 

distribution of proceeds of, F 


COP GEIR eteiace eve ee nee 
kept in recorder’s office....... 
of transient stock..... 


transient stock: 

(6Ke38ba(-yo & NepeerRCT AICI on cleo ar0 0 

rate of, how, computed ss aceon 

deduction for taxes paid in another 
Ie RM EDS MOT CRTODOUe OD OO COoM OOS CO ) 

ASSESSIMEeNt) Daldy eneCOLD taiereereen ene 589 

secured by bond.. Sr evetalaiete sy 

brought into county, certificate of de- 
Scriprion wee sees ato a IO Sa aS 58 

taxes collected by attachenent ohare he eee ‘ 

moved from county, notice........ 


failure to give notice, penalty.... 
how tax distributed among counties... 
rebates, when. . 


migratory stock fund, how constituted 5901 


erroneous and illegal taxes refunded... 
double assessments . 


ae void duty of treasurer.. 


injunctions) cise ce ee ee pre “ 

informality or delay does not invali- 
Galeri eweresecenieiae HOOD ger ot ee eer 

payment under Bnoeese HaeoC erates ere 


judgment, repayment........ ; 

supersedes injunction . ........ sone _ 
correction of errors in assessment.... , 608% 

in delinquent list...... a 


to pay proportion of tax on transient 
herds to county claiming........... 
to cause maps to be made........59 
to declare ge made by s 
boardu eos ashi 


agi 
TS, beard pve —concluded. 
assessment. of state 


ees mpofetataletlsl cre sciereteeen ss DOL 
oReerd of equalization, 
ome 1400x388, 5974-5982 
to levy irrigation district taxes...... 3520 
to equalize drainage district taxes.... 2056 
to levy for advertising purposes...... 1401 
special road district tax.......... 2830-2835 
Pe cpecinl taxcta! sien. cal es 5 Serres nee Se 2857 
duty as to assessment of mines...... 5933 
schools, GIEIES ME Vive taxes. LOR... we. ose 4704 
ae GUSTO G Paecmta lol huis aecis Aneta 4704 
ar _ county school districts of first 
CLUS BES ucts nine bro Gacickeht Seen 4624 
, state geologist to attend meetings.... 5782 
= .- HOMASS ISTO See, Tet ice 5779 
Bi = to levy taxes for county purposes. 5993 
wy Be to enter uncollected taxes on neck 
PO ater Otten et erat breathe vnreletatte oat s 6045 
may sell unredeemed property........ 6056 


may permit redemption after period.. 6056 
may refund taxes erroneously paid.. 6043 
to withhold salary of auditor, when.. 6068 


T "county assessor’s duties: 
see ‘cities and towns” hereunder. 


affidavit to assessment book.......... 5910 
Beway, Use abbreviations. fa. .ca.-.0e- +s 6086 

assessispecial Schoolstaxy. << tac. .2-.> 6 4626 
= CILY eSCHOOISES SES: cite per. create inet 4704 
_ county school district first 

. PNAS aaiede crete aonetatatet ooo 0) oie sci 30 4624 

certificate transitory stock filed with. 5897 

Bo enter abstract in assessment 


me a TOU ew ae A paiG ane eee 5898 

Va _ collection at time of assessment...6057-6063 

7 a MIUSUVELTNOCEO Serr scaele ciate es 6062 

- eorrect errors, republication...... 6084, 6085 

} . MAD OLOLO/ GUC p i 6 sciete tere iorsioe-ecerayers vers 6083 

~~--—s to finish first Monday in May....5876, 5910 

a information to state board............ 5913 

3 irrigation district, duty as to.......... 3519 

liable on bond for neglect.............. 5918 

county attorney to sue........ 5919 

| iikolfae eV Era ORIG. or Stig OCA ago arot 5920 

: prosecution im fraud. ......... 5990 

maps and plats furnished.............. 5916 

u showing ownership ....... 1597, 5911 

presence with county board.......... 5979 
property likely to be removed, collec- 

LOTIMO Me restevtus, «oer Dai visne sven 5876, 6057-6063 

list patented mining claims furnished. 5916 

require statement, contents .......... 5817 

of proceeds of mines.......... 5929 

settlement with county auditor........ 6089 

subpoena and examine witnesses..... 5881 

records state geologist open to........ 5782 

Estate geologist to aSSiSt....../+.....++. 5779 

_ visit each district annually............ 5876 
valuation and ownership as of second 

BE NTondayaine TAMUALY. <a. scinee te s0%s 5876 


‘county auditor's duties: 
to charge treasurer with tax on assess- 
“ments made after May........... . 5921 
to enter assessments by state board, 
PAS ; 5924, 5984 
drainage district taxes, place on as- 
ME ese rent TOU tug se Wa8,ceil vce 2057 
: notified of changes in assessments, 
5926, 5987 
poneuan Wally 


TAXATION—continued. 
county auditor’s duties—concluded. 

is clerk of board of equalization...... 

to record changes by board.......... 5982 

cEWG SVG KAIN AG LAO) nm cera RES hee . 5982 

Statentasxe certified’ TO wh ssc cs.e 2 cele OOOO 

to enter total valuations............ 0999 


to prepare statement for state board, 
6000, 6007 
county treasurer, o's sa srvateae 6 . 6006 
state auditor and state treas- 
AIVOL ian sceeiee Preoeryorro sieiere” COG 
statement must be verified........ “470003 seam 
to send statement to state board..... 6001 


report tax accounts state auditor, 6066, 6067 

GOUNGY, TREASUrer etme iane eae > 6067 ae 
penalty for failure to report......... «2, 606." ame 
to compute and enter taxes......... «oon 600Smam 
to deliver assessment book to treasurer 6004 
to charge treasurer with tax, etc... 6005 . 

on change of treasurers...... 6009 


treasurer to settle with.......... 1485, 6041 

to compare delinquent list with assess- 
TOEONUGLIS in ccza® eavos ocelot corse te tars eters -. 6039 

sale to county, certificate of........ .. 6020 


assignment of certificate...... 6023 — 
TLeASUMeELVCLeCIted a masta ccasteret OL f 
certificate to state auditor.... 6020 


to deed property not redeemed...... «0003 00am 
LECORG COS = are eee eee 7720603 aa 
to allow cost of collecting tax, when.. 6094 
county officers to settle with......... . 6089. ae 
to apportion cost of collection..... 1559-1561 q 


county treasurer’s duties: 
defined under, sub-head ‘‘collection = 


taxes.’ 
county recorder’s duties: 
present ownership maps, keep...... .. 1596 — 
deliver nto assessors... <a A kssya 
tax sales records, keep........ ieee 6029) ae 
county attorney’s duties: ¢ 
to sue on assessor’s bond, when...... 5919 


to prosecute assessor for fraud, when. 5990 | é 
duty as to errors in assessment...... 6083 
to settle with county auditor....... tare 6089 


state auditor’s duties: ae 


LENS Aall Vy. Aes, che aster Gia octeces eee 5715-5721. 


notified of changes in assessments.... 5987 
ini-rateofe statemtasxs. eee . 5988 
to receive statement from county au- esi 
CITED Te oro tage faced eee Lee scoretee 6006 34 
county treasurer to settle with...... 6064 
auditor, tomreport) tomer . 6066 ee 
examine tax officer’s books............ 6080 
may prosecute tax officers........... 6081 ae 
collection of taxes over $300 by suit, x Ee 
6090-6092 
COMMPIAID Ceo ons cnystetets ote ah veh ee OOO 
PLOCCCAINGS 9) Was siete nimi tone . 6092 


state land board: ES 
to transmit list of state lands sold.... 
settlements with state: 
regular and special, when made...... 6064 
neglect to make, penalty.............- 6065 
county auditor’s report prior to...6066, 6067 — 
failure to transmit.... 6068 
settlement of tax sale accounts, 
6073-6077 
unredeemed tax sales to be © 
classified by county commis- 


SIOUCTSN eeae nan GUTS 3% 
compromise settlement author- ser 
PASO x GRE Suis sp i> AS CeO. se 

‘a 

ss ; 4 , i ee 
Oe Le eee Oe Ap Se Se Se a 


GENERA INDEX sc ae 
os a | a 
TAXATION—continued. Sec. TAXATION—continued. : 
settlements with state—concluded. cities and towns—concluded. We 
county, defective sales canceled and street taxes, council may levy, 
descriptions corrected . ... 6075 570x82, 671, 673- 700 3 
property reassessed ......... - 6075 public libraries, in cities of first and <i, 
state auditor to co-operate in Second) GlassSmivacsannies ; eee OTR 
settlements ....... 6077 in cities of third class and 
to submit reports to COWUIS Faikssiaetelertepeteran mete rterete re BAIL) 
board of examiners. 6077 special ballot box-..2-. 0. «see: 6. Sanh 
mitiestanditovwnses auditor to furnish annual estimate.... 
assessment and collection generally, to. keep “account of tecelar: 

5928, 6105, 6108 etc. © aie 's 0. 0 elle ster p! eunssieleiej elise eee 
assessment by county assessor....... . 6100 treasurer to receive all taxes, etc...-- 
assessor’s statement to cities of the advertising purposes: ‘ 

first and second class..........+2..0 6101 levied by county commissioners....... ba 
copy of assessment rolls to cities of the dnalnage districts) taxes: 

PRA MnIAceeAnd Torica eee, 6101 levyva and collectiontea- aac. eae 2055-2058 
county officers liable on bonds........ 6106 educational institutions permanent fund: 
treasurer’s settlement with cities...... 6107 twenty-eight per cent of general tase, 
collection, cities first and second class 6105 Set asides for fotcenat-ontette ieee 5214-5221 

cities third class and towns.. 6107 inheritance tax: 
payable in warrants.......... 6012 See Inheritance Tax ......--....+. REA 
COINS OH co soabopeanocor 1560, 1561 irrigation district tax: 
Peed ciincncnt iwlien Usk: a oe 6108 ; levy and collection.. cece ys aee 3519-3522 
taxes and restriction of limits........ 774 EROS ee nen reese aa, 
MPAs CoNoratiOM eee eT TE Ehonaybeenlinkerswacie: o Graco anucowmdacons oo i 
collection and penalty...-........... 135-137 
for interest on water Bonas: 794 
Willen: NOtCOlLeGtCdkr ert sicneriketheetsiene Soo 
cities, rate fixed, when............ 672, 6103 occupation and privilege tax on mining: 
council may levy, lien, levied on all engaged in mining...... 5945 
570x8, 671, 61038 on lessors and lessees........ 5945 
contingent expenses .. ....671, 6103 GOO oo goseuseondsance .. 5945 
water supply ............. see 671 PALO] yin thy: ie meee eee .. 5946 
streets and sidewalks........ 671 statement of annual gross and See 
sewers and drains............. 671 yield to be filed with state board of 
lights, telephones, etc....... » 671 6qualizationys ac Goer ee .. 5947 
of first class, rate: fixed a... . 6102 failure or refusal to file statement, 
contingent expenses... 6102 EA eR Sno tata deo ckoopur 5948 
Sitsela Ont oiacwaik sioa-| "nina: te ook tp ie kerk fas tae 
Aas metas da ata vores 6102 board of equalizationt. ..c 2c. sees 5949 
Malta delepliones totes e102 Nee by state board of equaliza- a 
fo) MENTOR RIGO ORG Goat Odones 
towns, rate. fixed when... ..c.000. .2.' 6103 notice of amount sent to those liable 5950 
LPUSTCES HINA Le Viviaitete etki eroena 786x11 hearings for correction by board of 
water SUPPIY «+ sees esse sees 786x138 equalization ......... Lakree eee 5950 | 
license amusements .. ....... 786x7 certified list to state treasurer from _ 
pe PACES Ts Tass nies icine 786X17 ~poard of equalization.............. .. 5951 
IRCISIMSISMOM S15! 0 Cog aac con Bh oo oon 6104 tax collected by state treasurer...... 5952 
COMCCTION sey wirsise sic stelcisiwens . 6107 a lien upon mining property.......... 5953 
equalization... 2.6... .-- ssc ene se -.. 6104 delinquent list published......... Hotes oO ODA 
levy, repaving tax..... 698 sales for delinquent taxes........ soe DOOD. 
DULG OCRES Sch Ge Gondidogoendna 673, 697 certificate of sale, and fee........ 5956, 5958 
WOLICEPOL eINLEN tL ON etemtei siete ss 691 if no purchaser, sale to state...... .. 5957 
levy, how made...... 674, 692, 693 penalty, interest, and costs...... soe OD9 
WrsLOWSHOk STEKO, oS ere aoc 695 redemptions 42"sse ct Se eee ne eee . 5960 
total cost in one...... 694 state treasurer may sue for delinquent 
paving tax.......-... 675 taxes... o.. Brenner inn ahaa fcc 5961 
repaving tax’. ......... 698 proceeds, how apportioned RR OS As D9 Clie 
notice, delinquency 696 poll tax: ah 
collection 7.6 <HceeG ou ou DoroR an 676 senerally sss. ove cots ce Meee eee 4465 
SUKCet AMULCTSECTIONS hn.) atm cea) Oli duties of road supervisor.......... ve. 2823 
ANKE, Go Soocade 685, 688 tax on insurance companies: : es. 
proportionate benefits . ...680, 692 rate and collection......... meee 1135, 1139 
error inj; to ayoid....5.-..... 682 VeMUADEN! ClovenanVOS . Y ngockaceas hee aptreree ELS “4 
if held void new levy made.... 682 tax on corporations: : 
equalization Geo e6avdmancagaans 683 annualelicense mie aeeene Beh ain 1270- laine “% 
UES a) GE Se ce SOR ICR RATNER Serre Fit 699 road taxes: h 
scrip issued against........ 740-743 assessment and collection............ 5928 
warrants issued against..... 744-748 school taxes: 5 
local, council may district for...... 570x16 See Public Schools,*sub-head ‘‘taxes.” 
held as a special fund........ 627 trading stamps tax: 
water rates, council may fix.........: 570x21 wholesalé:.c.0sdslaacee oe ee 61 ; 
licenses .. ......, 570x38, x39, x41, x69, x87 retailer; ....+:uisusee eae eee 
money paid into treasury..,... 586 See Trading StamDs.e eee 


ON—concluded. Sec. 
ties: 
failure to deliver assessment book. 


2 . 5914 
_ failure transitory per law, penalties: 


5908, 5904 
failure or neglect of assessor........ 5918 
ACLLONUT OT ce eters eeewes s 5919, 5920 


disobeying subpoena or rules of board 5989 


‘easurer’s failure to settle...... 1487, 6065 
fauditor’s failure’ to report: ........... 6068 
- county officers liable on bonds........ 6106 
MOM TMIOTN WAV ADIC. ..cle a cole accrue neve s 6088 
"TEACHERS 
.: see Public: Schools, sub-head ‘‘teachers,’’ 
5 4450-4476 
a exempt from AUS AMULET YDS <a\e5 2 ees Cirle wittear ee 3599 
Buctizement association . ¢ .e.......% 4750-4765 
‘“TELEGRAPH—See Telephone. 
See Public Utilities Act............. 4775-4853 
corporations formed as others—See Cor- 
COMER OTOL, Gey Occ ace x ica ee are 860-919 
notice by ieicerach deemed actual...... 6117 
power of attorney may be sent by...... 6118 
conveyances sent by telegraph.......... 6118 
checks, notes, etc., by telegraph........ 6119 
FISMOMICOINCE Prats nits wees es 2 6119 
original preserved in telegraph office.... 6119 
instruments sent, effect as evidence.... 6120 


summons, writs, etc., by, effect, method. 7032 


warrant, etc., may be sent by.......... 8728 
* contracts deemed in writing............ 5820 
public news sent out of its order........ 8431 
c offenses of operators, etc.......... 8430-8434 
‘ PRIUS MODCLALOUS, 2 0. isis cisie cle s-aise ssi scaine 8434 
, franks prohibited, except....... 4779, (3), 4787 
¥ message, corruptly disclosing........... 8403 
— POET UTS MEN eeacat st iach ala ate racielavers. «o 8404 
Z opening unlawfully «2 ..<..-.... 8405 
= personating to obtain........... 8405 
EMO BOLT CO cuag co ccie ss iee's + 0 8274 
long and short distances. (2), (3), 4793 
with connecting line......... (2), 4791 
Seeeeinjurmng line, penalty... ...0....0-5- 8425, 8435 
line, unlawful connection with, penalty. 8433 
- shall print and file schedule of rates.(3), 4787 
ee companies, assessment of..... 5873, 5895, 5922 
. Fe agent of news association....... 4496 
discriminating against newspa- 
TEYSIGSh gw Seo nici Dn eae oO IEE 4496 
 TELEPHONE—See Telegraph. 
ScembPupie Utilities: ACE. ici... ews ess 4775-4853 
Stage] IIH Va UO MUL) Olay nts\| aVae\a\o\ they sin veWein ei eter) e's 8434 
corporations formed, etc., as others—See 
PEDO ULOTIS rm Mei vaters eleven cieiccs. +. ore 860-919 
employe exempt from jury duty........ 3599 
company, assessment for revenue, 
5873, 5895, 5922 
agent of news association...... 4496 
discriminating against newspa- 
(OSE « doooo moblog aae aon oun oor or 4496 
franks, prohibited, except ..... 4779, (8) 4787 
messages long and short distances, 
(2), (8), 4793 
with connecting line......... (2) 4791 
shall print and file Eee of rates, 
(3) 4787 
written notice, etc., given by............ 6117 
summons, writ, etc., sent by.......... 7032 
RUVAIEM AIL CLC SEIU DIY cfekel eis oie ciere ne vine oie 8728 
power of attorney transmitted by...... 6118 
certified instruments sent by, as evi- 
LETC MEMS ior cis sites erotere tele osanaserere, «teley snare 6120 


lines, maliciously injured, penalty .8436-8438 
unlawful connection with,,,...,+:,++,,, 8483 


NERAL INDEX. 


1969 
TELLER Sec. 
of insolvent bank, receiving deposits... 8369 


TENANTS 


in common may unite against adverse 


ClalmMartity ce somee.ihs cies asians 6509, 6512 
DYMCOVISC: Zo: titanate 48738, 6380 
partition of property veces cere 7260 


waste by—See Waste. 


possession of tenant is possession of 


TamGlond Ales Wath ceca ans © esraee ie rae 6458 
when made co-defendants.............. 6507 
when guilty of embezzlement.......... 6308 
possessing property pending redemption, 

6947, 7255 
for years less than ten, not affected by 

PALGCITION lee cecewnetccclte « hlasse) eros Petes artes 7275 
for years or life to what entitled on 

DATEICION .tyeace ceultisnse ede tasters 7278, 7286 
forcible entry and detainer........ 7313-7327 
in common, a devise to several vests 

US io We, a irevaleeiarens chersvete el s.0eradaes citiondte povecoks 4873 
lien on Devers fop-rent; sa wets arenes 3772 
notices to terminate tenancies...... 7315, 7316 

TENDER 
when offer in writing equivalent to.... 7215 


offer to compromise, effect. eer be 7498), 6893 


COSTS FALCOT Aa co ctw iec actoehel clandestine 6893 
objections to, must be specified........ 7217 
Ande deposlEstOMsaverCOSUStis sisciensraens cies 7044 
receipL paver entitledytonences eee een 7216 
must precede action to recover stock ir- 
regularly sold for delinquency ...... 917 

equivalent to payment, on redemption 
LLOMMPCKECUUIONMSALE® arate eae erate 6944 

of debt, on attachment of mortgaged 
PLOPECLEVAAE spactine gavonvaens antares 476 

on garnishment of mortgaged 
PLOVER Mo, cree Css Tee are ee ae 6747 

ability and willingness to pay note equi- 
VATON ClO. ty ame caonig wo: sxdsarsnaseparersl totes Nees 4105 

TERM—See Sentence. 

of imprisonment, when to begin........ 8531 
second term begins, when...... 9054 
Heduetlon Of, mie eriesete tates 4330-4388 


of office, see the title of the office. 
TERMS—See Construction. 
construction of terms in revised statutes 5848 
words defined .... .....4230, 5848, 5865, 7893 
on which amendments may be made— 
HeewAMendnre nts. steele oasis autos 6619, 7457 
on which adjournments may be had—See 


Continuance...(J. C. 7479, 7480), 6787, 7043 
opening défaultzon, Noten......0.1s terest 6619 
TERMS OF COURT 
SUP TOMIG Mey esescate ce wit ss vs ota cyoxeiiotekecsla/cleuMe tReneenede 1646 
GUSEPICE Soy OA erecta sre ov Sisqaiene eo souslatete miegete 1669-1675 


three in each county each year.. 1669 


in different counties at same 
LHD GOK GMO OREN CORO Se nIG.O.0 ot 1670 
TOCOSSOS? cee ioe 205 fers Cotes ckote smatteters 1671 
fixed by judge in December.... 1672 
NOUCE "SIVEN. Aeants eieae 1672 


time not to be changed, except. 1673 
adjourned, Notice Ofc... scrwliecn 1674 
chief. justice fixes, when........ 1675 
adojurned if judge absent..1796, 1797 
process, etc., not abated 1798 
expiration, during: trials caw rae alas) 
orders, etc., setting aside at same 
or subsequent term, note..,,.. 6619 


Be cer og 1 Wigs = ae Eyae ne e pe hai - 


ee es eee 


Oey ee SN crn 8 Coon ates COIS aR es Si let as | ae 
a Whe is ns \ 
eS A " iCoe hare an ae fa Set 

aa AGL ES a oS Nai) 3 RAL _IN 

P ; ‘ a ii \ 
TESTIFY Sec. 
includes every mode of oral statement 

OULORL MN asetecers aie teks seit Pre aaerelste 5848 


TESTIMONY—See Witness, Evidence. 
of witness to making of conveyance, 


4891-4898 
of absent witness—See Depositions. 
Scenstenorrapher tics by casement 1900-1909 
proceedings to perpetuate........... 7193-7199 
admissibility of, for the court.......... 7209 
in will contest to be filed......... mnsamr ead e) 
when used against witness—See Perjury 7950 
not used against witness.......... 8060, 8170 


in civil case, not given if incriminating. 7141 
production of false, a misdemeanor, 

NODC 9.0 
on preliminary examination, when re- 


GULCCAMCO! WWIII Ss conte Oletercct 8750, 8766, 8767 
of accomplice alone insufficient.......... 8992 
when proves a_ higher offense than 

GMAT COM eee ote siiavnus eo shabereustey eres) sc aboietarete ce 89938 
HELE OULLAL me CLVAINCAS Ct xian cyst steele cieredaieayeke 6802 

CHIMING CAS Gitelectstemcsiieterer errr are 8975 
statement transmitted to board of par- 

dons on judgment of death............ 9172 
transcript of, used on subsequent trial 

SHIA OVEN UA ce ace One OI TORE TIONT COTO it, DOieMe rene NorEre 7205 
court may require clerk to take down 

ULE TIMP Ave omateleiciteclecoiecs slovenia] anekatettoteastarsuers 7206 


TEXT BOOKS 
in schools—See Public Schools, sub-head 


SeLO SL DOOKS cw: sr lccpersutetorete ch elecuetts Fee 4555-4563 
THANKSGIVING DAY 
_ @ legal holiday.............eeee eee e eee 2860 
THEATERS 
unlawful for female to dance, etc., for 
PIPGLC OR CODE Ii tee wore acie coMtadete ausccroinse ays oh 8139 
TEMA HUT OM ES UN GAY Sarre citer a cyelciarciatel crores 8128 
SOMOTOR MU GUOL LAE ty aie. ahelsrors re + ora cvensveuerera tourer 8132 
CiPLESMING Yell CONSCx e's hutrotoGielesers erqeaieieiote 6 570x38 
LOM MSL) VICCNSCterecarosin ceeiee sie) svghercaiete + T86x7 


removal of high headgear in............ 8479 
THREATENED OFFENSE ; 

See Security to Keep the Peace... 
THREATENING LETTERS 


-8567-8583 


as a means of extortion........... ee tee 8325 
SOTA Spt) CINE Yo oir ea sic avarcsadtanterenes tonesls 8402 
when sending complete...........:.... 8525 
_ THREATS 
as a means of extortion—See Extortion, 
8325, 8326 
influencing election by, penalty....2340, 2341 
jury or referee by, penalty..... T957 
what may constitute extortion....... «+. 83821 
See Security to Keep the Peace... .8567-8583 
THRUSH 
ULE AULCLO ss Ki) Uetereiy oy aes oveiaveefoteu it ans titer shehere 6237 
TICKET SCALPERS 
CHACS BIMAY | TESULAT Os iy omtnsiae vasietien Wee 570x388 
sit = : 
vote at election, how decided.......... 2107 
TIMBER 


maliciously cutting, etc., penalty..7242, 8390 
evergreen, not to be cut from public 
lands, POxICepblON: sae cs wioe lnc bie artes 8466, 8467 
See State Lands, sub-head “timber,” 
5591-5594 
taken to repair highways, etc., damages 7243 
TIME 
DOWs ey COMPUEC On i eeatsmneay Aer rahe crear alee 5843 
of commencing actions—See Limitations, 
6446-6492, 8665-8671 
to amend, etc., after decision on demur- 
PT se mn: o cones cdece teeter ee EE en are ees 


_additional, to plead, file papers, etc.. 


TITLE 


ws 


to prepare bill of exceptions. 
to answer, after summons... 
to answer, city court...... c 
municipal court . 
justice's: Court) .se- 
in forcible entry, etc..... 


tice’s court . 
for which tial may be nostonedi 
justicessi court sass hance eee 
to appeal, civil echoes siete ies 
City, Count. ieee 
municipal court’. 2... 
JUStiGes--COURt same ner ine 


juvenile court: seeas etre 
to appeal, criminal action..... 
City MCOUGES =] ietenreiae “ahene otek 


municipal court. . 
justice’s court) 7 sie.5: 
juvenile court. . 
to hear appeal, criminal action.. 


not after time expired....... "9 
excusable neglect, etc...... 
none to appeal....:........ 7 
of death, to make a crime murder co) 2 
manslaughter < oo) seis steel eaten 
when material in indictment, etCin emis , 
precise time need not be alleged in in- 
LOTMATIONY sc eae Aol eeleete ers Ape : 
to answer indictment............ 


franchise . . ; ‘ 
See Negotiable Tatcavecets sane head 
“time’”’ sf doreareafe level chsceFauekeuaeet woe 4030 
holidays, effect... . 2860, 4233, 584 
measure of, courts take judicial notice 
‘Ofeare hie safe ie) ecm ve, aioleletre''s (een) OR ie Poe eneeane : 
as concerns taxes—See Taxation. 
fiscal year, city, begins Jan. 1..... 
state begins Dec. 1.... 
university, begins July i 
computation of, by law..........<. ; 5) 
elections—See Blections .......... - 2100 210 
for which chattel mortgage valid..... 
in which to extend chattel mortgage... 
within which liens must be filed..... 
lien valid for one year...... 
of departure of trains to be bullet 


to land, not within jurisdiction of jus 
tiGe:S Court, <waraessta einer 
See Real Estate, Conveyances. 
adjudication in land registration... 
registration of; reffects.. seme 
transfer must be noted and registere 
of papers defective, when valid, 
T2133 
after-acquired, reverts to grantee. 
in cases of devisors passe 
abstracts of, who may pees ee 
as (GViGeEnCe ees 


erty can ae be arbitrated.. 6899 
to pc: .6508, 7247-7257 


rse, aS against a city............ 6457 
Re STO acote Doers ae 6450-6456 
id, 3 a caenosc bn ei rrercveares 4881 
tive instruments of enor vali- 
eRe Mamas (eertars tate rctcie ee rete cis lee, le ass acsscue 4911 
eal estate given by mayors, etc., 
NGG Ge ge ba done ae ee ene 4908-4911 
rounds for branch of state normal 
ol, shall revert when.............. 5255 
tate of insolvent debtor vested in 
5505 dbo oee oR eG eee ee 299 
, action not changed on appeal........ 9206 
1 , CERTIFICATE OF 
; HGAMOMRESISETAtON, vsecdsncis ces 4967-4978 
_E, EXAMINER OF 
a and Registration. . DENCE Ae ee 4935-4957 
OS he saciiai 8442 
yr forbidden to buy or possess...... 8443 
ng without authority, a misde- 
WERT ADE oo 6 ce Scis SS SUG olga ees eee re 8471 
ty may grant franchise for taking 
SPC TOA. Maree ez siech eo eteseerera ...1400x26 
, malicious injury to, penalty...... 8397 
e, malicious injury to, penalty...... 8397 
SOCSBAD SOE Sepicmen meu. we 1400x26 
se of egal ORMW.QUECE Sr side cise «os ve els 3525 
OME DUAISTOG saya xz acciee ole ater 8126 


aS 
boundaries ay, 3) BORA Dees eR a 1315 
4 = City, county seat. 

ae of burglar’s, penalty........ 8264 


nterfeiting, making or having, a fel- 


; ae may i rings CCC IN eee 5848 
no fee for commissions to officers of.... 5695 
preference to grazing lands contiguous. 5600 


e tablishment of free library in....3719-3721 
ymnasiun PRR iy tere site statehc ssi Wiese hese <6. 6 3719 
Peeve rant TACDOL SITES, .rcrs cusicc es ose « 818 
istees to call election on issue of 
MOTUS MOLOCCCUEC Ts co sae \s\esctaleveie are nle «sins 793 


ustees to dispose of bonds and levy tax 794 
sident and clerk to decide vote in 


WORCSCNCO OL ccs cniwein es cs eee reeves see ee 2334 

‘ c of the peace to reside in, or in 
RS AS, Ca GTS COUR RONEEC IC gee aE 1780 
re stice of the peace may hold court any- . 
gies where ‘ity {pHe@ Gas mobc cago do dodecicc 1780 
‘ justice of the peace, jurisdiction........ 787 
fines! paid into treasury.....2......0.%.- 787 
es, limitation upon power........... je {RSH 
lay include what........-...-+.eeeeeee . 5848 
tition OM IIACOLDOLALE sia scovye.s eis 00 siete ste 783 
OLDGLALC, ESCAN. aie cn cymvileis ie 531, 783 
: appointed by isiietees ena were AS EKLO 
- duties direct elections.......... 2312 


arshal appointed by trustees........786x19 
orney appointed by trustees........786x19 
i ReMi oerdeyenint ete S ONL, 


TOWNS—continued. 


attorney, duties a liquor prohibition 


GWAY Poy rr na ato Cicucik cer RoE RES 3360-3374 
treasurer, Soo obiaa by trustees;..... 786x19 
funds when and how deposited. 4500 

to draw interest........ 4500 


justice peace appointed by trustees....786x19 

lighting streets, duties clerk....723, 724, 729 
CUTLESmETEASULeRIns a) secre alee. 730, “731 

WOW OLS wae heveleyetans saan oor ete 5381, 783 
not impaired by power granted 


WG) CODEMHIEIEL Se asa aoe donor 1400x283 
marshal, duties, powers............0% 789 
estrays in, unaffected by state laws.... 73 
name changed, when and how...... 4000-4002 
disincorporation, proceedings. ...776-781, 971 
GamMaeess | GlalMS DAY vis ielaielesie eae a 816 
presentment of claim, bar...... 817 
bonding for light, heat, etc............ 792-794 
bonds, issuance to cover floating debt at 
time zofestatenoodusn rsa aeee ore 2665, 2666 
limits; extension sep. pa.cenece ciacitee oe al O pees ote 
NOSCVIUCtLON Ts ackeiscee spony seereteteuetons COs met Ou 
railway in streets..... she de iouievenerauetsteteaeie eeste 1231 
rights not affected by general act...... 528 
initiative and referendum.............. 2312 
name, actions and contracts........ Bed, Puss 
clectionjegenenralnc., "iacserenysuesmteutens 2330-2334 
ME SISTLATIONS canes ee. 2136, 2137, 2141 
tax, levy for general purposes......... 786x11 
assessment, collection, etc...6100-6109 
LOL? UUPTATY. co. ece inten eins 8719 
LOWNSILE CMLL Ys.) had ciate satan to iseree 6121-6140 
contracts let to lowest bidder after pub- 
Inver Vey aeons oper BPC mEaS Simin Noto po. > 819 
regulations for use of water........... 800-804 
jurisdiction over county hospitals...... 2783 
public work, contractors bond required 3753 
Habilltyeit, bond mot, eiven: cmermenete ros 3754 
change to city: 
CTASSA AL plotieiie ses Che renal hake Tianna nT 526 
jucicialene ticer taken -r.sen ca ere 527 
officers not affected.................. 530 


special charters repealed: 
towns perpetuated. . 


OMLCELSy LO CON LIMUE yale. sryaleteeiel eee 
Tights not atectedi sc... aac cee Stee 815 
effecterenerall ye tls acct dau oc tsemeeemeteke 815 
Ordinances, “E1ceCUMIV OME epee. sciohechaonemerar 815 
board of trustees, generally: 
first hoard aApvyoimted inn, -un.- ci eriimee 784 
PLresideNnter aw teuw Ts ee a oR 784 
CHUAIA CATION Seornicr te cietoi er fecacecedere iets 784 
CLC CHOI + citar aod veda leurs o. chars ler beta caNeue 784, 2330 
HOW GHOSenh orn tosscts wrasse rat ate eee 784 
DONGS PH ADDLOV AUR reas stescteniey cere rene un tne its 784 
CLKorgbhaote ey oe oeG a mee tainty Ae ong coo 784 
VACAICIES WOW, lS Cs mcafee tart ebaelaieyelnie 784. 
OMe he Ole cOlll CO wpearatecratctats: sete tai chocenaisvouepereiers 785 
CL SDKRCUULT OS ake Mebiapert etcieis er nesucdele Clelomaanr are 788 


élection duties ........... 2205, 2211 
board of trustees, powers: 


powers respecting lighting streets. .720-734 
See Cities Taxes for Lighting 
Streets. 
may make contracts for lighting.... 527 


when may sell lighting plant...... 810-813 
“councilman’’ may include ‘‘trustee’’ 5848 — 


acquire.and hold property........... .- T86x1 
health regulations, make............ .- 786x2 
cemeteries, purchase, regulate........ 786x3 
Rastrays inapoOundineg) alias ieme et 786x4 


1972 


TOWNS—concluded. Sec. 
board of trustees, powers—concluded. 
= protect trees and property.......-..- T86x5 
IGCENSE, “VOCALIONS) 27%. wc eileen clic she's 786x6 
ATUL SETTLES ica serie croetote: alee sisiietele 786x7 
employment offices... ....2440-2456 
punish vagrants, ete..... ee sear: 786x8 
: prevent sale narcotics, tobacco, etc., to 
THLLTIO VS oa sos ererieielonekotareta cola ateletenet sirarate 786x8 
appoint policemen . . .....c.esescreree 786x9 
disorderly houses, etc., suppress...... 786x10 
levy tax for general purposes...... 786x111 
library and gymnasium tax.. 3719 
Lita Ee Orme TOV Ys osreclars letere? ele ess e,abede 786x11 
insure employes .. ...<..«... 3110, 3111, 3119 
open streets, etc., USe Of.) 2.6. ee ee 786x12 
canals, ditches, ete., control.......... T8€x13 
assess and collect water tax.......... 786x183 
town attorney to appear...........- 786x14 
LONE Daye COSUS er etarele haters cisions) ..786x14 
(04 aE Op STSEN M,N DaLOIIS OO DG counted Hola -..786x14 
* own and operate light and power 
jOUEEHTUESP Guo. ORne Wie LOGO tac Oe OID Cbne 786x13 
maintain and defend suits............ 786x14 
J Axe Salar ese CUGra mats sitaucode ec esiessehe aieiete 786x138 
fast driving, horse racing, etc., pun- 
ASS TNE tench ray er cas este a eieheks vate oialean karma gone 786x16 
tax noe ete HRS EOE TL OEE OR eo T86x17 
WASSHOLCINANGES cwer-iismys cehelaciielssensrsate 786x18 
when ordinances take effect........ 786x18 
deposited with town clerk............ 786x18 
appoint certain’ oOffiGersan uw... om or cre 786x19 
MOMOVE! COLLECTS: +o) Way ec symrevetenatalayaunvelepctemcncys 786x19 
TEQWITS wOMCELSrs DONC seeks octets 786x19 
require officers take oath............. 786x19 
7 ApPOINt JUSTIGeY PCACE aa. cece so cin sie sore 786x19 
fimesalantes tOfiOiiCeLS sm. qetaeien: «sce 786x19 
may make rules for waterworks...... 804 
DLOVIG SELON MINES MOU canner oidietemeereer 787 
administer ‘oaths, whene.. 22. <s.-.2- 0. 790 
CONSOLE EWIIOS talks saat Stra na Ge ert enc Me Ai 787 
SLA eDOUSSLLES peteraein <a tomteueteren raters 818 
TOWNSHIP 


refers to Salt Lake meridian, when.... 1290 


TOWNSITES 


entering under act of congress.......... 6121 
OUEVOLOLe MAY ON OF Ue Coy nwerccstrovanre sens 6121 
OCCUPANT Ee W.NO LISS MOUCC ass ctueteeret ae overt he 6121 
public notice after entry... 2s... ccece ne sees 6122 
claims, when and where filed, effect... 6123 
extending, time for filings. .sicmieeie se oe 6124 
claim, adverse, proceedings............ 6125 
when none, proceedings........ 6126 
conveyance, by whom made............ 6127 
when judge is claimant........ 6128 
when mayor is claimant........ 6130 
Appeal iUdementONa. sss once seeeen e 6129 
change of venue; had when............ 6131 
authorities to make statement of ex- 
WOMSES ee micacrstens Stove coveloueiaiecicraresoktve feta ec cictonsiehe 6132 
payment before conveyance............ 5 Aeilsts 
Wawa SNe Taakovua ican oaqneane eon 6134 
lien; jsale; “redemption. «-.s.s0.: 6134 
ELROT Se SNA NOL INVA atest siete saree eres 6135 
death of judge, ete., successor acts..... 6136 
unclaimed land, disposal of........ 6137, 6138 
lands reserved for public use............ 6139 
application of proceeds of sales........ 6140 
possessors of certain lots entitled to con- 
NACAIEEMIKETEN JOh\e MOOLINNOM CT GS aoc o Ene oe . 6141 


TOY PISTOLS 
selling or yiving away, a misdemeanor. 8198 


TRACKS ee 

railroad, city council may - order “re: 
MOVIL. A sertatenetet aor » ogee DE 

See Railroads i). meer weeeeeee cess A225] 


TRADE MARKS 
defined 4 x .neee cee eee aot 
recorded with secretary of state..... 
fee Lom ines aerate ete Biter o Cit, ae 
secretary’s record open to public ... 
property in trade mark........... - 
EMKp beg steH oy (MMEGEn OO Vado dood ahaogadedoc 
damage for infringement.-<). ses 
forging. or counterfeiting...) eeteeteee 
selling goods bearing counterfeited..... 
“forged trade mark’”’ defined...:..... a 
refilling cask bearing trade mark..... ‘a 
under criminal provisions, defined. “S474, 84 
must be filed and published......... Bea wees! 
unlawful to sell or injure article marked ‘i 
with: excep ti-aem.trat ree ee a 5 
Violations; DeNaltyia.itc tends Shogatsnceaiage 
exemption) 2.) .meeeeeee 
PLOCEAUTC My we acicaererecetiene OOOO 

search warrant, when necessary...... 8455 
closed packages of fruit to be branded, 
8458-8461 
branding cans, bottles, etc.: 


owners may adopt marks of ownership. 6150 
applicable to what products...... 
mark or brand to be filed with secre- 
tary (of) state: 2 nic. ceectueretemieterate 
Del Ub ot-abs K:\ EIA OMICS SOS Ooo es tS ie 
selection of marks or brands..... < ey 
unlawful to*@uplicate stave 61 
unlawful for any person to use...... 
unlawful to deface or remove.......... 
dairy commissioner to inspect vessels 
to enforce law....0....- Seugtend 


TRADING STAMPS 
unlawful to deliver to dealer wie : 


office: established asia. cei sere 5 
seller must appoint process attorney.... 
file bonds =... eon : 
amount and terms of bond...... cp DAIO TO. 
Sureties) (on) DONGss .....nereee Bopaciods 
violation a misdemeanor........ Norns 
tax-on sale of—wholesale............. 
amount and how computed...... 6 
evidence of payment............ 
retailer to pay when wholesaler has 
not . sot eiatereausis pel cmere Boob ee ¢ 
penalty for fait UNE = tO) Daictareras 
secretary state to provide and sell tax 
StaAMPS yey eles ercceieieeiee #9;/5, 0) soe! as einige 


manner of cancellation of.tax stamps. 
penalty for failure to cancel.......... 
secretary state custodian stamps, dies, ae Bs 


WENT INKS, Gla pot onoéoohot sisi lelay ete un 0 
unlawful to wash or restore canceled outed 
Stamp oe Vetere cede ae Rea Fees as 5b ieieneneee ee 


unlawful to counenet stamp.. 


secretary state, may inspect.......... ¢ 
unlawful to purchase or issue unless — 
tax paid. . , 


TRAMPS 
vagrancy, a misdemeanor...... 
city may punish..... 
town may punish.......... 


~ 


See, 


udgment filed in other counties, ef- 


? ROC Lier Wrem Pals Yorayerns yal niesarsieiovove - 6868, 6869 
3 OMI ULSULG OMe lsarstalere'subvers hic cals 7500-7502 
OCLEVanCOURU te dele s.< Ho Scere 1719 


of satisfaction filed in other counties.. 6886 
_ on appeal transmitted to supreme court. 7008 


ae failure to file, dismissal........ 7009 
what constitutes record........ 6992 
record as made below, note.... 6994 
P. assignments of error, note...... 6994 
- GOSUMO LS TULON IC Ce denleret coctae.ceoh 7048 
. : for impecunious defendant...... 1881 
_ TRANSPORTING—See Common Carriers. 
; animals improperly, penalty............ 8418 
‘ BE AIIe fro rstate ew. s coms ticcec. cus ous ots 2646 
pe person with contagious disease, disinfec- 
= Hil OUIMOTEBVCIICLO erate «c's + «sateen tals piece 2750 
» _ TREASON 
IRON? TORRONE LBS OS ie cence 8984 
aes jurisdiction of, when overt act committed 
Pri ORTUMES CALC, Wie nelcarcs alivccchleivck weeds 8659 
TREASURER 
: RCity—- See, Cities. © ...05. Geen cet esnb es 621-627 
& -county—See County Treasurer...... 1475-1495 
_ state—See State Treasurer.......... 5724-5734 
oe TREES 
Saeeeesce Crop Pest Commission........5. 1888-1911 
MEMEBOUSHISN WAYS ©. 04 Sacccis ec ccdbveceedeuct's 2812 
county board may encourage planting, 
es. 1400x17 
‘injuring or destroying, penalty....2483, 8406 
: BLA TIAAP CS eorrs os 2. stake nels «ote oae 2812, 7242 
lata POMP AT DOT GAY. s4.00 sis. gos oe eo hae 2861 
‘inspection and disinfection of....... 1897-1900 


evergreen, taking from public lands for- 


pi 
xe 


Z PIQUE MOXCGD LIONS ss) s. citrersiome's oe ote 8467 
i exposing to fires, misdemeanor.......... 8468 
@ Bemmeteve ands: sch... ccs: sees e ess 5591-5594 
ay TRESPASS 
< BCC S TIDY OUNISH LG Merci cee ee tis vee ones 5 70x52 
—— by animals—See Hstrays................ 56-73 
a ; mermittine,. penalty. i 0. octcces ss on 
meeeecicrowing, down gates or bars............ 114 
Miroitation Ofsaction for.<...0..c0.0c..>- 6468 
etree damages for certain........ 7242, 7324 
Z eutting another’s hay or timber, pen- 
in NOT 4 6 AS ypOxTOORC DIGI OSE SORE Tannen Te 8390 
- using animal or vehicle of another...... 8390 
Pak MeeSOLMMOL SLONG. ci aiels oa creat e,03 8296, 8390 


using anotner’s property for advertising. 8390 
damages to trees, fences, water, and 


ee ee 


GIGI ol Wd pee Sepion Meas Sorte 7242, 8406 

I AGLO US EM te ietaleccichs cols sass ayavetete we « 7242, 8385 

; damages to be recovered.........sc0000. 7242 

by animals, damages, recovery, etc..... 58-66 

PVESCC we LLODIC TOAMALCS e-. as cies culd vet's sais 7241 

pending foreclosure ........... 7254 

taking of ore, treble damages............ 3938 

. Forcible Entry and Detainer........ 7313-7327 
TRIAL 

place of—See Place of Trial...... 6525, 6536 

parties to action—See Parties...... 6495-6520 

PAY TC YACHINY UMUC Mia's suce]/oleyens/e1,ste' stele level sileiaiie (6 6618, 6619 


postponement of—See Postponement, 
; (J. C. 7477), 6786, 7167, 8741, 8931, 9346 
of issues—See Issues, 
6777-6787, 6879, 8925, 8926 

either party may bring issue to trial... 6785 
Bit COTDrOSEGCULIONS <.\.100.. 6 us wn 3355, 3368 
by jury, general provisions relating to, 
6790-6816 
cr ChDe ee Bee ee ONES EROS OE 6827-6831 


GENERAL INDEX. 


TRIAL—continuead. Sec. 
IDynVelercew. nara csc ae ee a wet ne 6835-6841 


by master in chancery............ Saisie OSea 
exceptions taken—See Exceptions. .6965-6973 
new trial-—See New Trial...... 1679, 6977-6984 


judgment—See Judgment, 
(J. C. 7490-7503), 6844-6890 

verdict—See Verdict .........0c.00- 6820-6824 
offer to compromise before—See Com- 

promise, Tender. . 
rights of defendant—See Defendant. 
separation of witnesses........ 1789, 7207, 8748 
Dublici excludoeds whensitersiestes tele eters 1789 
of dependent neglected child, where.... 1844 
when jury discharged or fails to render 


VENEER etter tersverehs athe tse Sid Save eke Meteaorelec eee 6813 
district court, civil procedure: 
ISSUCSFATIS] MO Weer crete srerccors clate ere scutveteretcusts 6777 


of two kinds, law and fact.... 6777 
of law, arise upon demurrer.. 6778 


» LULied! bycourte.n 6780 

of law tried before issues of 
NEKO oh rachocho.o Age man om anon LU 6781 
OLMlACtRaAVISE NOW sssirtelel eter 6779 


brought to trial by either party 6785 
jury waived unless demanded....6782, 6827 


demand for, deposit...... 2553, 6782 
judgment on dismissal.:.:......5-...+ 6848 
in absence of adverse party.. 6844 
calendar made up by clerk............ 6784 
causes remain until disposed of 6784 
reinstatement of case......... 6784 
continuance, aAflidavit «ij cnn onic 6 ls 6786 
GONGITIONSS ce aie eaters ener 6787 
to further develop mine...... 6787 


jury, how drawn, etc.—See Jury.6790-6816 
selecting, drawing, and sum- 


TINO E*” ey vue arose Povayetste nce ler ste 3591-3623 
VEECICE ee | Penaraoraterteeterst sepetens 6820-6824 
order of proceeding...... SBlaiel se erertertere - 6802 
CHAvZem tow JULY a eeieeisslcretae 6802-6806, 6811 
charge special instructions........ 6808, 6811 
exceptions—See Exceptions . . ...€965-6973 
MGWa DATtleSealarenecciteleremeiatorisistan ter Re OOLS, 
Ve UNSW CONE. crests eens tee or icles 6827-6831 
decisions filed in thirty days.. 6828 
TGNAVANOONSESE Gals MENg Guo ODIO 6829, 6830 
references, etc.—See Referees..... 6835-6841 
proceedings after issue of law deter- 
TYVATT © Ge, tea snes enolase abst inalouscee opens . 6831 


of quo warranto takes precedence.... 7369 
by jury, judgment within twenty-four 


INOURS ¥.aewe cert a Aah cae Wa eisienscerd . 6824 
Dye JUTVE Walved HOw salar ciccrte 6781, 6827 
questions of fact, by jury........ 6802, 7208 
of law, etc., by court...... 6802, 7209 
provisions as to evidence applicable to 
ULE CPLA Seeieat tevavaisletecen cle evencieCeleter paket bata AY 
argument of counsel, order, etc...... . 6804 
district court, probate proceedings: 
civil procedure applicable......... 7558, 7872 
issues of fact tried how.......... sq (esH(63 
judgment enforced as in civil pro- 
(GEYGIDBRE NL. Ghis: faatademopean santa con ono eH 
district court, criminal procedure: 
hathokexey Ope NASON aa Oooo eon Coe . .8911-8920 
issues of fact arise how........ Aono Sn! 
ETOCS Ye ATU rete, siesta ctonwietanetee . 8925 


jury trial may be waived when. .8556, 8925 
if for felony, deft. must be present.... 8926 
if for misdemeanor, presence of deft. 
may be required......... rho OLLIO MAIO ee) 
jury formed as in civil action........ 8927 


- 


fe eee sthee AOTC, Lesils) 
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TRIAL—continued. 
: ‘district court, criminal procedure—con- 
= “cluded. 
' ealendar, order of trial.. 
_ ’’ after plea, time to prepare for trial.. 
; _ postponement on good cause........-- 
ba ~ order of proceeding on the trial...... 
fr Charee.. tor jury an acease tee 
order of argument.......... 8975, 8976, 
~ defendant presumed innocent.......... 
reasonable doubt acquits..... 
convicted of lowest, when 
oe d doubt as to degree.......... 
entitled to separate trial...... 
: rights—See Defendant. 
; discharged to be a witness for 
the state.. 
discharged to testify for co-de- 
POA IG an Peel oliotincs: euetin ose) o\airets toss 
when discharge a bar........ 
we i for), conspiracy, evidence. .0.% mcs. 
= for murder, when burden of proof 
a shifts . . 
for forging or passing forged papers, 
WAGON COR wget, cuevers-sv cin, sueiacteoteloveperetonorione 
for abortion, prostitution, 
dence .. 
for existence of corporation, proof.... 
for lottery, etc., evidence.............. 
for fraud, false pretense, etc., evidence 
testimony of accomplice must be cor- 
x GODONACCA! Kar stave serensmate rye eave tions tele eats 
when higher offense proved.......... 
+ discharge of jury, lack of jurisdiction. 
y questions of law, for the court. .9004, 
seanewetrial in. Same .courts...-esceeaee osc 
has precedence oe spina. ora 
Bo question of fact for the jury.......... 
' of law and fact for jury in 
ete. criminalgaibelim erie 
; - jurisdiction in another county, defend- 
amt: Wel dyewatee wea setae con ca os n eeee ee 
- arrest on warrant from proper county, 
: OVROISCH ATE Cecgeches catia ic ee Ae 
court to decide questions of law...... 
defendant may be committed though 


COMM ALG. cutee eis cette he ee Ne 

defendant asked to show cause against 

UO Orit He. gots tees) vane ororese et eee mse 

if cause nerd shown, judgment to be 
JoscayaVenbugtetevel ors asercrean ca tod Mae 

circumstances in Tut eAHon or aggra- 
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grant of arid lands accepted by state.... 5632 
acceptance of land grant in lieu of school 

TAT AS are eaceeon were late qcketnne ctevesiavelle steNevele eueiais 5681 
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complaint and answer in forcible entry, 

GuCs FI elo nar SoM On DUDE Ur omiomerorinasy cid 7325 
OLeVe LUTE OL, ADPYAIS CLS sjsctotece sicrersle a claetsiere 7638 
inventory by executor or administrator.. 7638 

ya UALOLAMM cscs a xo eters ei eeerarene 7833 
of claim presented against an estate.... 7649 


of petition for sale of decedent’s real 
GODS Varars cpr ener tore oss fein iosaustanay spaniel eieneneece aie 7688 | 
Of petition by ZuUardlians «5 jc.<60600- 7808, 7838 
VESSEL 
LS HITIUEL OI OL De) cor -versse. o gicio..cleynisiays ighe' esse aslo eave 5848 
injuring or destroying, penalty..... 8389, 8395 


VESTED RIGHTS 
not impaired by act relating to state 


ICUS mee peewee: sicbereyelorcie eaehes shay std «Taheaatate a scaraltve a 5616 
not affected by provision validating de- 

PECHVEELCCOLASS. ys, aasutsnine eee eee ne 4911 
to use of water, adjustment........ 3411-3425 
to water not impaired by repeal........ 3486 
MOumaiected. bY. revisions... jesse site ies oes 5833 


VETERINARY EXAMINERS 
horse commissioners—See Horse Com- 
MALSSEOM OLS teqer tigate cays is ersic nein aie tieiers als 2919-2935 


VETERINARY MEDICAL EXAMINERS 


ODMCALONS LOMO GC MILed'r.1 cece oeeieaterccs © 6189 
RCCSM MORNE CS Braise chteieniaeitle clas miele aisivatonene 6196 
applicants Passe examina tlOn dais oils 6190 
present diploma to board........ 6187 
board appointed by governor............ 6185 

qualifications, vacancies, re- 
TTLON, SULS yiseiro uate: foals ata, Seana ay Se SRR AG 6185 
compensation of members....... 6196 
Organi Zzatloneamer crt eee 6186 
books and Statiome rye trem Rieinee 6186 
meetings and quorum. ...... é 6186 
SeENerale VOW erSs se eae eee 6187 

\ 
Saat Pa a te. > 


“sire > wise 
bs i pins y 
gocinn oe es: 
VETERINARY MEDICAL EXAMINER 
—concluded. eel aa 
board, revoke certificates.......... 


any member may. 


ploma . 


certificate or license, what to contain.. 
to be conspicuously displayed... 
traveling veterinarian, to carry” 

LCs atemn econ certastebenet te OLA St 


unlawful to practice without.... 61 
revocation, general grounds.... 6193 
for failure to report cer- 


tain: disease 2 ei. ere 
for prescribing alcohol. oun 
examination of applicants............ aor 


fees charged applicants.......... a grape eae 
national agricultural and army em- 
ployes, this chapter not applicable to 61 


perjury, false swearing..... $id lige ceaete Nn 6198 : 
permit to practice, when.............. 18 ae 
TEPOLES) ANNUAL Mere ecus etn ee eae force LOSy a 
Secretary elected (esc. jertecisierteieitets 6186 — 


register of certificate open for 
inspection #47 «sale «ce eae eee a 
Prepare TEpOris, o, ctecide cere score 01 9/aumme 
veterinarians, practicing defined........ 619 sam : 
display certificate ...... : 
traveling, carry certificate...... 
permit to practice, when........ 
to examine stallions and jacks, 
WNGIG nee sarees foyer te mooono oo Leeal 

must report certain diseases.... 


prescriptions, limitations as to 
ICON nee eee Borne 
Narcotics! .2. cee eee 
VETO 
Of SOVeErnoria esac eee Con. art. 7, sec 
VICE-PRINCIPALS 
Gefined= 4 co seers ees oe 
VIEW 
of -premisesmby, Jute see eee 
VILLAGE 
defined, note 2. eee 
See. Towns. <1 a: sichecise ce oe 
VINEGAR 


See Trade Marks. 

limitation on manufacture and sale. 

different brands labeled........ eos 

quality; (ofin cee toes 5 

dilution of, by retailers...... SEO I 
VITAL STATISTICS 


See Births and Deaths......... Peacko 5039-5060 is, 
VITRIOL ; = ea as 
throwing upon person of another, = 

PENAL, “;) cus wieiciieie Meee eee ARs sca 


VOLUNTARY MANS POUCHES 
defined, punishment . 
VOLUNTEERS 


VOTE 
exchange of, at convention prohibited. . 

VOTER ; 
See! Hlections, sa. ieee eee . -2100- -24 
See Index to Constitution, title Hieetions. 3 
See. Corrupt =Practicess. eee bea .2360-! 
of stock in private corporation. .. 


Hee ee ee os” f i 


Sear ieee ” g218 
Speterne 2331, 2339 
© election or eeictacee pro- 

epeke ete Sacrrdacttiere tia LOO9 
ee by, at convention, prohibited 2394 
A Omneneon CI DEVE AGEPC Cure PIU & 
+ or wager with, unlawful............ 2388 

paces or obstructing, unlawful, 
2340, 2341 
Soslte PROWOcMmNe ality nia cies tyne Dice 2345 
ealing vote, penalty.. ORT CRO RERG 2350 
= nas be, offering unlawful. ati acote tatat alors e. 2335 
i 7a VETIAI UY Wes eteve eis rarest evs 2338 
Bees receiving unlawful... ......-..< 2336 
a Menaliivowes. potas eenen 2338 
a. Rcice more than once a crime.......... 2337 
ry : OTA Geel e ee locinse s 2338 
"interference with ballots by, crime...... 2337 
ae mT Ti sAek LN oPmen a Nese ap aedal tts, ocho. 2338 
x officers Se ee ancent 2337 


ae leave employment to vote........ ee CY) 
J/AGER 
_ on election, raleh yor Ulleietectcvse ex. cso ane Seas CERI 
- WAGES 
_ what exempt from execution........ 6°23-6°25 
' *preferred debts.......... 269, 3684-3686, 3777 
attorney’s fee when laborer sues for..... 3687 
Meemenrorcement of claim for.......:2....<7-- 3685 
con esting claim for.. Bassas Wahee oe erate 3686 
costs to be Ecirersa in tion TOM severe 3686 
not to be reduced for time taken for 
MGM plOVS TO VOTE. si «.1s2 2 ee since aiers 2341, 2352 
of judgment debtor, execution.......... 6°25 
ee Liens, sub-head, “‘mechanic’s” .3722-3750 
of SA MN TOMO IWR ta) 2oe: eesial ales lelore) ov eles 2/e1ate, 6 ots 2986 
assignment of exempt, ae must con- 
a sent > oe Got 8s CORO aoe Were 4385 
WAGON TIRES 
e _ width, three inches. hs ely Rr eae 2894 
Pre canon ‘it oe A ecb Siaon Oh OID 2895 
csi WAIVER—See Negotiable Instruments. 
a Sot SSCUIND ELIOT SS eeeeiees oat y. ele eteyeler ss eae 2 opel Rote 6545 
~ supplemental Sains not a waiver....6608 


oe of jury by not demanding, 
a Con. art. 1, sec. 10; 2553, 6772 


ae by Pei Ow MEC SLIMUMI ise ¢/<c01 oleiieiaisiesolotorsieie's 6573. 
by failing to oiieet to information, etc.. 8880 
JAR 
cause for removal of court....... Sr erteel - 1800 
effect upon statute of limitations....... 6483 
pay of militia in time of...............- 3868 
WARD—See Probate Practice, sub-head 
“guardian and ward.” 
ARDEN 
of state prison—See State Prison, sub- 
head “warden”... ....sseeeeeee ences 5451 
fish EMU ALIAC itsrte da tir tsya acess spel eielerniepe se 2618-2621 
AREHOUSE 
- See Warehouse Receipts. 
ae rovernor designates for alcohol........ 3346 
ee -WAREHOUSE MANAGER 
_ defined and appointment PICO. KO CURE 3342, 3346 
duties and powers under liquor prohibi- 
Pet OMeR Cte a ass eeieiencie's noe tenstecves Eagles (SO4O 


tion act. 
_WAREHOUSENEN 
aoe ‘on preperty for storage.. 


"WAREHOUSE RECEIPTS 


attachment: 
will not lie against goods for whteh 
negotiable receipts issued, unless re- 
ceipt surrendered . . 
TOL Wall me xe CUULOT sn tieyeroxtienns ne tonee 
negotiation of receipt may be enjoined 
care of goods: 
warehouseman must exercise reason- 
LOLOL cor acatets crane viele Sree eter entrees REE 6203, 
must keep different lots separate...... 
fungible goods may be commingled, if 
authorized by 
ment. . 6223, 
perishable and hazardous goods dis- 
DOSSANOL WhOwWeraae salts ce ice sec ee 
criminal offenses: 
issue of receipt for goods not received 
issue of receipt containing false state- 
1CUSH ON Ee) MME Ces TETRA NE Soar 
issue of duplicate receipt not so 
OO tl GeO We RN Dy ER PM Re NS ih Sais, EE 
issue of receipts for warehouseman’s 
own goods which does not state such 
Yer ie ; 
delivery of goods without obtaining 
outstanding negotiable receipt...... 
negotiation of receipt for mortgaged 
goods... 


definitions: 


SCNSV AT te Lvs sic vec Sere nee 
of negotiable receipts... eels eeenien c 
of non-negotiable receipt........... Se 


delivery of goods: 


obligation upon warehouseman, when. 
warehouseman must show lawful ex- 
Guse for rerusal. eee eee 

is justified in delivering to 
whom.. 
his liability for misdelivery... 
may require all claimants of 
goods to interplead before.. 
has reasonable time to deter- 
mine validity of claims be- 


LOVES KES 5 bs iose eicnsrateetrcte sae 

adverse title generally no de- 

fense for refusing......... aA 

need not deliver till lien is sat- 

ISTLE Ges y/o ot cristae RL ara 
outstanding negotiable receipts must 
be canceled before...........6.. 6211, 
court may order when negotiable re- 
ceipt Jost or .destroy.ed' nwa 


without obtaining outstanding nego- 
tiable- receipt; ar crimes..+ cnn. promos 
Interpretation: 
cases not provided for governed by 
rules of general law.........s i eyotentoe 
shall effectuate general purpose of uni- 
formity . 
definitions . 


lien of warehouseman: 


for what charges and claims..... , 
against what property enforced...... 
how lost. . 
must be stated on negotiable receipt 
must be satisfied before delivery re- 

quired . . ae 
does not preclude other remedies...... 
satisfied by sale of goods, how........ 


custom or agree-- 


6256 


6257 
6258 
6259 
6260 


. 6227 


6231 


6233 


yey eh aac: sD os 


- 


1980 


WAREHOUSE RECEIPTS—continued. 
* lien of warehouseman—concluded. 
Pat may be enforced by other 
g methods. . . 
effect of sale in satisfaction of lien.... 
may issue warehouse receipts......... 
liable in damages for omission from 
k ; receipt of any required term........ 
must deliver goods, when............-. 
burden upon him to show lawful ex- 
AIS CLOT SL CLUSA lions cris tajcvels atescis cdeielelepers' > 
justified in delivering, to whom...... 
liable-for misdelivery........ ate 
must cancel negotiable receipts when 
ZOOUSMOCILVELOG) aiuto) ievorstaisieissiee 6211, 
liable on altered receipts, when....... 
cannot set up title to goods in himself 
may require adverse claimants to in- 
terplead... 
liable for non-existence or misdescrip- 
tion of goods, when...... 4 
must take reasonable care of goods, 
. 6203, 


must keep goods separate............ 
may commingle fungible goods, when, 
6223, 

thas lien on goods for charges and ad- 
VAnCes iam: 

what claims and 

cluded in.. 

against what property enforced 

NO Wi lOStee) tas 
charges of must be stated on 
negotiable receipt . 

need not deliver goods until 
satisfied .... 

other remedies not precluded 

[Nino 5 a) HOS oaOdeomonrancgeroo 
satisfaction of by sale....6233, 

other remedies for enforcing 


lawful 


charges in- 


NOUBDLECIUGEAM ements ctersietelarelerle 

upon perishable and hazardous 

goods, how satisfied.......... 

is guilty of a crime, when........ 6250- 


warehouse receipts: 


may be issued by any warehouse- 

man. 
form wea erential Enms= Olin caverns 
other terms may be inserted, when.. 
duplicate must be so marked........ 
AUUMPIECALE, CILECEN Ofc. csc eres a lcisre wre le/eiche vers 
valteration of, effect.... 
loss or destruction of, effect........... 
RMAELANELCS ONNSAl OOF «.. ers'e.0 ese 0. 3:5 se vsleveace 


mo warranty by indorser.............. 


no warranty implied from accepting 
payment for debt secured by re- 


OBIE a Va Yeo adocaEr padon eae Samer A 
what dealings with are criminal of- 
HE MIBES Go Samoocod Valea teers aaNet et eiote 6250- 
mon-negotiable, what are.......... Gage 


must be marked as such...... 
delivery must be made upon, 

when.. 
cannot be negotiated.......... 
may be, transferred... ..).5. 0... 


UONSYOBER OEY, AnOERE ENR pants CeO Om 
; must be canceled when goods 
P Op OTE SO TOG 6211, 


pdodnoooodUc Onc Oo CMe 6217- 


. .6227- 


a ‘ delivered . . 


levy upon goods for which is- 
sued . 


Sec. 


6235 
6236 
6201 


6212 
6213 
6216 


6219 


6221 
6222 


6224 
6236 
6227 


6228 
6229 


6232 
6236 


6255 


6212 


GENERAL INDEX. 


‘7 ‘ 
ake orale 


Fi a dee si, a 


at - 


WAREHOUSE RECEIPTS—concluded. +s 
warehouse receipts—concludea. 

negotiable, must state charges ‘for 

which lien claimed... Aono 

negotiation of by delivery. aon 

negotiation of by indorsement, 

6238, 


seer ene 


who may negotiate.... 


rights of person to whorn ne- 


on information of crime committed.... 


6230 
623' 


6245 
6240. 


FgUENKeomir Hing OCUGdoabacoO" 
when. negotiation of not im- 
paired by frauds) ete: seer 
subsequent negotiation, effect 
OFS 5 2 deevates coerce cao emer ~- 6248 
negotiation of defeats vendor’s 
bh: Ss REMERON DOMOOIIo.0.6 ba C-c0 6249 
CLANS LET serge siete ter sets eats onset terete er ho 6339 
either negotiable for non-negotiable 
can be transferred by delivery..... . 6239 
rights of person to whom receipt has 
beens transferred es iv. erterertanseets 6242, 6243 
WARRANT 
search—See Search Warrant..... .. -9368-9389 
of arrest—See Arrest. 
in civil eases—See Arrest.............+-. ) O63 Saumm 
to compel attendance of witnesses.7135, 7137 


8688 


LOLIMMNOL Pes. eutectic tees (J. C. 9421), 8689s 
magistrate may insert clause to arrest in * 

ANY: COUNTY sk acim dha a akaadne ay Peeters .. 8689 
must=specify what..........-. aes 8690 
tonwihora dire cte disease nen . .8691-8693 
how served, Sispoaition of defendsnee 

SCOALKOS Birareme tisietens ate aieirckere tetas «8694-8707 © 
arrest made nitvone when .caecosteeee .. 8714 oa 
must, be SHOWN ie. eset eee else leiela eae S TAU : 
when force used to serve....... .8721-8723 
prisoner must be taken before Ghaeie A 

trates... sgn earnest y na name 8695, 8702, 8724 
by telegraph or riccienionat weneneee M032) (S02 Sanne 

VION On. Gooodonn 703208720 

for fugitive from justice........ dials ee So oma 
for absconding debtor............:.. 6631-6634 


fer refusing to produce will.............. 
city: j 

power to issue for money borrowed.. 

auditor to keep record of outstanding. 

statement published annually...... Sate 

treasurer to cancel when paid 

to turn over monthly. .;....... 

-pay money only upon, except 

must pay in order presented.. 

to keep register specifying de- 


7565. 


570 


Calls... 0%, nsrerectattls, wartne ee eperere 
to report, to council: janes On 
council shall examine same.......... 626 
on special tax fund....... We ee 


county: 


warrant book kept by auditor........ 
must state liability. sae. 
LOTINNOL | cyyec cic Ake aropenet oectentets eievene 
auditor to draw when 
to publish annual statement.. 
county board, drawn by.............. 
treasurer must pay in order presented! 


1433, 1478, 
treasurer must register unpaid. .1433, 


unpaid, bear five per cent interest.... 


= 
1386 
1548 
1551 


, sate 


1555 
1433, 


call for, published........1480, 
interest ceases after call. 

when paid, 
upon . 


tee 


interest must be noted 


10g shat a oi pera 


_ WARRANT—concluded. 


Sec. 
_-county—concluded. 
priority waived by non-presentation.. 1483 
s salaries, county officers, drawn when.. 2571 
2 school: 
Se for county apportionment............. 4518 
a for county treasurer’s service......... 4518 
: S _for superintendent’s salary............ 5087 
=e for expense of institute...... Goce ao AHS} 
3 of state auditor on treasurer.......... 4564 
ze district, received for school taxes.... 6012 
state: 
See Board of Examiners, State Audi- 
tor, State Treasurer. 
OSL SLOPE OL a Bremretes ois ine iol Eiere,3 6. a9,.8,005 eve cbs as 5715 
Ka whiewhen sys ANGICOL. sic. esc cess 5715 
forvschool fund s..%5< ces Roca tare oe 
Be in order fixed by examiners.... 5718 
5 only on approval of examiners, 
OXCOD ELON omic atieisforsie site 2472, 2482 
to specify what...... Riafesstecerc arecstein oats ae 5715 
auditor to furnish state treasurer list 
OL PLNOTNOL Vitae alaeis ersiete cjnse/oisisi 5715 
' Ogatiiy SCAILOL. siierc 0 cate caiviets 5715 
treasurer shall pay when presented.. 5724 
to take receipt and cancel.... 5724 
to report monthly to auditor 
amount paid upon.......... 5724 
PRP AI ee TOPLIST CM Oleic salcreic eles we ue 5727 
post list of, when payable.... 5728 
reservoir fund draw interest.. 5668 
q illegal, examiners to stop payment.. 2483 
F for interest on state bonds............ 3801 
salaries, state officers, quarterly...... 5077 
halfe county: Officers. 35.3.0 2569 
to pay certain bounties.............. 435-447 
miscellaneous: 
oo ON Barainage IStVICtS —. wes avis ihc ede 2049 
J taken in payment of taxes when...... 6012 
purchase by officers unlawful........ 8245 
and bonds to be certified to be within 
MP CHO MUTI tote cress is ara bieyeavere » sere ote 466-469 
= LATIC“ISSUCG DY LOVEPNOL. 6. i). ce sulho oe 5682 
bounties for wild animals........... 435-447 
LOLESLASSHODPETS oy cies wie eis 454-458 
E for animals and birds........: eo 
on judgment for illegal taxes, a pre- 
HOTECOMCIOIINIL EM eee Serer ene ne fete 6095 
of city board of education............. 4676 
WARRANTY DEED 
SS TNCOT MALO IPM Tete sera, Sisiers lols cis, s10's erected mest 4881 
MEPCOVGHADICS 1ODIUCA Te ee emisings cece fecals 4881 
WARRANTIES 
SCCM SHICS Ol GOOUS si cs.> cos ais oie Oe vieje,0 5120-5178 


WASATCH COUNTY 
in fourth judicial district..Con. art. 8, sec. 16 
legislative members........ Con. art. 9, sec. 4 
boundaries . . 1318 
Heber City, county seat. 

WASHINGTON COUNTY 
in fifth judicial district....Con. art. 8, sec. 16 
legislative members........ Con. art. 9, sec. 4 
SOMITE LOS ey otto trait ctale Saaie) eye! ohiels eisvacs Cistavetalcrs 1319 
St. George, county seat. 

WASHINGTON’S BIRTHDAY 


ay inskeeyl LeO ene." Gan ooencdcooOCrM coe rnee 2896 
WASTE 

on premises sold under execution, re- 

BENITO penein ais cfevctala sy s.8\0 16 cles 6946, 7254, 7255 

of estate by guardian, damage treble.... 7241 

by joint tenants, damage treble........ 7241 

by tenant, damage treble.........- Reade 7241 

in common, damage treble.... 7241 


1981 


WAST E—concluded. Sec. 
by executor or administrator.......7627, 7722 
water to be distributed without......... 3434 
judgment for, in forcible entry and un- 

Law LUlMGe tain ere -tmmrticatsistere otetisteiels 7244, 7324 
DYFOCcuUpyANS Claimant a isises sieve everrie 
action for, limitation three years...... 6468 
who may sue for, treble damages....7241-7244 


injuries to trees, treble damages........ 7242 
damages limited if timber needed for 
VE Way. mc. satere e/a atavete! o.ocovererece levels Peer 7243 


WATER AND WATER RIGHTS 
See Irrigation and Water Rights....3400-3489 
WATER USERS’ ASSOCIATIONS 
records of, kept by county recorder...... 1599 
books for, provided by county recorder. 1599 
WATERWORKS 
See Irrigation and Water Rights....3400-3489 
municipality may not sell or lease, 
Con. art. 11, sec. 6 
may exchange...Con. art. 11, sec. 6 
cities may construct, maintain and con- 


trol. ...,...500X77, 500x414) 570 xi 
JurisdictionvOver .. =<. accede 570x15 
connections ordered by council 

in wpavines CIStLICU ss. crtee 689 
Specialtaxet Olam seeks se afeneteree 697 

towns may construct, maintain and con- 
‘ {TOlPa ce eens eee 786x13 
HULISCICTION OVI Fac meciketstrt ete 786x13 


bonded indebtedness for authorized, 
Con. art. 14, sec. 4; 792-794 
purchase or lease by cities or towns....570x2 
eminent oman £Ol ster cteiecetoretelatsveteiere wales 0 LOS 
unlawful purchase or lease............. 
WAYNE COUNTY 
in sixth judicial district..Con. art. 8, sec. 16 
legislative members........ Con. art 9, sec. 4 
boundaries . . 1.1... see e eee e eee eee eee es 1320 
Loa, county seat. 
WEAPON CONCEALED 
carrying prohibited, penalty............. 


WEARING APPAREL 

exempt from execution.............. 6925, 7044 
WEBER COUNTY 

in second judicial district..Con. art. 8, sec. 16 


legislative members........ Con. art. 9, sec. 4 
MOUNAATICS cree ste wiemlelersinra crehere olelg) fore sroieretcs 1321 
Ogden, county seat. 
WEEDS 
destruction of noxious: 
county commissioners require road 
commission clear public 
TOAGAS cy. welt, vashereiole scalsusteteRoreeaetere 6269 
on petition appoint weed in- 
BPOCtor ry a cane scaly ie,s avereretetee 6269 
by ordinance fix time for de- 
SEVUCHHON arn Maeve ohagelefetssernateners 6270 


may order destruction oftener. 6270 
irrigating right of way, weeds on to 


DERCESTLOV COWEN A ais cree c ore ereieie hereto cena 6266 
notice of time of destruction to be 
DOSCEO Me a retacclertis. 6 o:< alas c.erthshets aheteetsiapteteiame 6270 


property owners, destroy once a year. 6265 
railroad company clear right of way... 6267 
sandburs, prickly lettuce, etc......... 6266 
thistles, burdocks, cockleburs, Canada 


and Russian thistle, etc... acs 6265 
Violations, Denaity: = 4 asvctestemneets ; 6268 
weed inspector appointed by county 

commissioners... ... 6269 
authority and duty.... 6269 


rie 


WEIGHTS AND MEASURES 
> berries and small fruits sold by weight 
Py or specified containers. . 
c containers not used twice............ ris 
not use unsanitary or unclean.. 
unlawful transfer one to another 
Standard) berry DOXCStiacmrcien. aiterere 
reads SOIG:- DY WelZ Uri. cheterccs ie) sieters eielelelnie 
label, show weight, and name 
of maker. . 
S butter and oleomargarine, sale of must 
ie be byswelgehtsa. sexes verse 
t print, rolls or bricks, specified 
weight... 
weight must be marked on...... 
city sealer, in cities population over 
25,000... 
appointed by mayor and commis- 
“sion. « 
DOndsras 
procure and keep standards.... 
power... 
keep record official acts......... 
make annual report state super- 
intendent... 
make special reports............ 
ae is special policeman............ 
impersonation of, punishable.... 
: c unlawful interference with, mis- 
e demeanor. . 


coal, 


coke or charcoal, must be sold by 
weight.. 

Eat delivery ticket to state weight, 
- CLCH a: 
to be surrendered to inspector, 
when... 
inspector may issue... 
commodities, not liquid, how sold...... 
exception, standard barrel and 

berry box. . 

deputy superintendent and inspectors, 
appointed by superintendent.. 

salaries .. 

a deputy to give bond............ 
. duty of superintendent 
formed by. . 
made special policemen........ 
impersonation, punishable. . 
tae, unlawful interference 
‘ent. penalty . . 


x dry goods, net amount to be marked.. 
Gefitre disrrenes eye lcreenl tc aceteor aiaisl onaiclae tans 

false weights and measures, penalty.... 
inspectors—See Deputy Superintendent. 

liquids, vegetables, etc., how sold........ 

defined . . 

national bureau 
submitted to.. 


standard, standards 


packages, net quantity to be marked.... 
dairy food bureau to establish 
; variations. . 
AG TIMC De 5 ale eas fixatsnoknceveiete weve. gee 


standards, United States adopted....... 
COTRECUmtO: GDEMSCAIEO Tweedy cu 

incorrect, condemned. ...¢.:.-.. 

may be confiscated...... 

office and working standards... 

state shall supply duplicate set.. 

E. duplicate set kept in office...... 
= used in making comparison...... 
nt submitted every 10 years nation- 
- al bureau standards for certi- 
fication . . 


Sec. 


- 6301 


6301 
6301 
6301 


6287 


WELLS 


WHIPPOORWILL 


WIDOW 


WILFULLY 


WILLS 


city, approved by Gus supe 
tendent.. 
superintendent, dairy and food com! - 
SiONEeY; (CX Of Cloves). 
salary and expenses . Vays 
appoint a deputy........ exsterhtearet 
appoint inspectors . 
to be allowed for salaries of 
deputy and inspectors........ 
bond, approved secretary state.. 
to have charge of standards... Bt 
list city standards.... 
inspect city sealers biennially... 
issue regulations for city sealers 6: 
test, scales, weights and meas- / 
ures” in (SO), sae 628 
state institutions. ...... 628 
report findings to institutions.... 6: 
powers generally . . 
test weights and measures, 
where no city sealer.......... 
duty, may be imposed on deputy a 
and inspectors . i eee ROIS Om 
approve city standards.......... 
made special policeman......... 
impersonation, penalty .... 
unlawful interference, penalty | 


Cee eee 


ei i ay 


terms defined, weights and measures... 
sale or sell inciudes barter and — 
exchange . . 
vegetables, etc., defined and how sold.. ( 
weight, means: net........... Sc eo : 
weights and measures, defined . 
scales of railroads tested....(c), 4 


tee wwe eee aofel oho ieie 


privies, pigpens, etc., near, forbidden, ; 
2738, 2 

gas or oil—See Natural Gas........4020- AC 

land board may sink..... 


See State Lands. 
unlawful to Kills. 30. eas. ciscecis nels 


rights of inheritance. . 
See Children. 
right to support from estate..... Pea Gtr 
having estate of her own not to share 
with children in small estate.......... 7 
right in husband’s property..... «.. 640 
house, right to use of........ ahet elartev eben 
homestead—See Homestead... ...... 2862-2: 


SON OG0 On . 6406-640 


WIFE 
See Husband and Wife........ 2983-2992, 
Sees Divorce! locke oa cn eee 2995-3) 


See Children. 
assignment of wages invalid unless she 


signs arate site Meee ake tear 
exceptions 5 2 .jcccmre etcetera 
Willful neslectisn, miweiser afatayaiaite Spe take! 
WILD ANIMALS 
destruction of, bounty............ Leo 
WILDCAT 


bounties for destruction of.... 


Cymer eL coe) ec: 


interpretation of, in penal code.......... | 


execution: 
codicil included in....... Sreaanare Ye Beta 
republishes when . 


a tintited in devine AE Se 6311 
ision S- tee eb: UGH ETLOLG shige seine 6406 


arise enon: may make as if sole.. 6313 

‘ aredenetarchdtess Sara: 6314 

. corporations may take if authorized.. 6314 

nust be subscribed before witnesses. 6315 

— declared before witnesses..... 6815 

oe - attested before two witnesses. 6315 

V itness, must add residence......... . 6317 

__ invalid, unless formally executed...... 7115 

i olographic, defined, execution, proof. 6316 

ay. Ba a wative. Retined aowee ate eth 6326 

requisites to eeiiaiey? Sree a ee, 6327 

proof of words, written...6828, 7570 

mutual INNER CPL ceetenei = aye ciexe is chaels ccs evel 6318 
death, etc., of witness does not defeat 

probate DMM Ses ote ee eca)iote Shea deuct@oete 6319 

- may be deposited with eh vsity clerk... 6820 

conditional will, probate of............ | 6321 

Veit to witness void, except........... . 6322 

aos --when witness an NGiPy CHeECUs oe ccs eres 6323 
Eye foreign valid, if valid where executed, 

= 6324, 6402 

republication by ogicilse. bo. Me eee 6325 

revocation: 

by married woman....... Ee i 6313 

mutual revoked by one..............5- 6318 

Poftawritten will: . .:.... Sp cere ee 6329 

- cancellation, proof, to witness......... 6330 

Perot williin: GUDNCALC | 2. cece sc ee ds wes 6331 
prior not revoked by subsequent, un- 

MeeGSINCOnSISteNt .. .s6ss ssigileccs es 6332 


_ “heirs” not requisite = devise a fee.. 6359 
- devise passes entire estate, at eae 
‘ 6345, 6359 
property embraced in power, passes 
issie ws CARER ey eiete ee eterc lore lane Slee 6360 
when all of. testator’s passes. 6361 
Si _residuary clause, real property........ - 6362 


personal property <i 06 -...25-- 6363 


_. “heirs,” “relations,” ‘next of kin,” 


OLCMeerte ie els HERTZ OO i POD OCD OLR 6364 
“heirs,” etc., Sorde of donation, not 
a aire Oe Bn eaehe yy COONS Mea Nsaths 6365 


i ae 


| WILLS—coxtinued. 


by subsequent marriage. .(sub. 2) 6334. 
BAL MISSUCS Ait. os acct (sub. 1) 6334 
by subsequent will.................... 6333 
PoomitcarchyOtesale- NOt vane b.cc.0revesh oe 6335 
BRING UMIOTAT COS TOL ws ojo olen sisiee ele eins 24.0 6336 
Se PaAtiiale CISPOSAl,| NOt. « ..0..(:¢ ves oe ces sss 6337 
when conveyance is..... Be es ake toc aiehe 6338 
TEMG KCIECOGIOCHS: cite” creese cand Site opseizie te)els 6339 
interpretation: 

_ testator’s intention governs.......... 6347 
uncertainty determined how..... Beenie 848 
rules herein prescribed govern, unless. 6349 
several construed together............ 6350 
PortsRoLeconstrucd AOFether so. 21 ove sees 6351 

distinct devise not affected by infer- 
QNES 0 5 aoe dodeedaonone pombe CoE ome 6352 

- ambiguous in part may be explained 
[one XE) KSTONS ON MESH Sl einind Se ore eee ero 6353 
Gre FheVeSiaial A, ote Sc Oba COME eC sae een 6402 
words taken in ordinary SONSEC. fei. axcrens 6354 
ne all provisions effective if possible...... 6355 
total intestacy to be AV OLGC Me erate oiatevaye ¢ 6356 
technical words in technical sense.... 6357 
“ey WOtENe GOSSATVarue asstaeie sis nein? -. 6358 


interpretation—concluded. 
devise to a class, includes whom Mirra ets 
when realty deemed personalty....... 
unborn child included in class........ 
imperfect descriptions, evidence to per- 
LeECty ar « 
when. devises and bequests vest..... 
vested disposition not divested, unless 
death of devisee before testator, effect, 
6344, 6373, 
“conditional disposition’ defined...... 
“condition precedent” defined........ ‘i 
property vests, when.......... 
performed, when .. .......... 
“condition subsequent” defined........ 
devise or legacy to more than one per- 
son, to owners in common.......... 
advancements not ademptions, unless 
effect of .. 
general provisions: 
legacies, classified, specific............ 
annuity, residuary . . 
defined .. 
begins at  testator’s 
GEAtht: sa anwencperee mee 
demonstrative, general . 
to kindred, chargeable last.... 
abatement of. 
when due.. 
bear interest from . 


debts, estate chargeable with, 
6311, 6383, 6405, 6408, 
order in which property re- 
sorted stoves. scan eee 
contribution among _ devises, 
CEC s avelerolaseriictavc stele clregtereirs 
bequest of debt due from executor.. 
property resorted to for payment of 
VSeaciosiee lassen oan: ee 
title passes: Dy sWAlL WOU tcc cr sien ante eee 
possession obtained from representa- 


heir’s conveyance good notwithstand- 
Ine AevisSe;: WHEN ascents ree 
legatee for life to give acknowledg- 
mente to, successorecis: . vs bier 
bequest of income, etc., accrues, when 
satisfaction of legacy before death.... 
legacies and annuities, when due.... 
bear interest from when...... 
express intention governs when 


when person not expressly named ex- 
PCUILOT rate bearaiare ors >: «seas ape aabneta ava latpeet ene 
authority given to executor to appoint 
executor void . . 


authority of executor before qualify- 
UTS Geren 
made prior to May 31, 
fected hereby . . 
what law governs construction, realty, 
personalty. . 


1884, not af- 


person killing another not to inherit 

PROMMAECCASECs, | car ais sheers oles jae Rsvotereiemaes 
succession—See Succession . ..... 6404- 
after-born child succeeds. .6340, 6369, 


child unprovided for succeeds, unless. 
share, how made up.......... 
advancements, effect of........... 6343, 


devise of land passes entire estate, un- 
LESS i euReleorseets a. olecarerensie Ar gibe Age 6345, 


6403 
6430 
6426 
6341 
6342 


6381 


6359 


general provisions—concluded. 
after-acquired property passes by, un- 


Gils Basie 43. crag, Res Orn tc Ot 6346, 6361 
not affected by the statute of frauds.. 5812 
custodian to deliver to court.......... 7565-~ 
who may petition for probate of...... 7566 

* arrest for refusal to produce.......... 7565 «| 
AHICONV Cte MAY: LAC iperate ences eleteweal sratetere 8535 
:probate of: 
WANSLELDTOVIEG: ab ci gain sis eteisyn adel Venstcteraleist 7554 
petition for, what to contain......... 7567 
NO TICOM Mie het itis Pcsiaie Achoxersinne «loletereteiselers 7569 
hearin ewCODLESt ier ei vrelsterecsrste osiote 7569, 7576 
NOBCOMLES Wa nmercitaicds cone sorsaete 7572 
-certificate of proof attached to...... 7574 
olographic, how proved..... 6316, 7110, 7111 
BEONCtEStINS IDLO DATCROL amie, aleielaleteis care epee rovers 1572 
will after probate.............. 7576 
[bugobhdsyatoye Sb dsecatguoor Oooo on 7576 
Probate, Of AOTCISNs = circle ceisler ccs 7586-7588 
of lost or destroyed...... 7589-7591 
revocation of letters.......... GOK 
GOStSs An CONES Us. eve cteWs, sirisisi = ecerore celertie 7876 
nuncupative, within what time pro- 
LSene AO hWr aA Buc Oo DDOO COS 7570 
(OKABE S thank conmmogocotone. « « To105 
CONTESEOU OS nee tevaclateietcieteisys 7571, 7576 
“WITNESS 
to conveyance: 
ITMUST DO eLECLD| Ceyutee ceeis ae stace tasers 4888 
when grantor unknown to officer tak- 

ing acknowledgment .............. 4888 
proof of, by subscribing witnesses.... 4891 

bynhandwritin ree cinerea 4891, 4895 
must be known to officer.............. 4892 
FOMMMOnICEHLIMNCATC MOF . nysrecibet custo 4889, 4890 
subpoena for witness to..............-- 4897 
disobedience to. penalty............... 48° 

~to will: 

testator must sign in presence of.... 6315 
each must sign name, etc....... 6315, 6317 
not required to olographic will........ 6316 
subsequent incompetency does not in- 

SAANNKG ENG oa aan ota oan oon ebionic wales ci 6319 
gifts to, void unless there are two 

other competent witnesses.......... 6322 
if competent, entitled to what......... 6323 
two required to nuncupative will.... 6327 

«civil procedure: 
WWZDOMUNAY DO trepelatarn te cero gears verre ee ees 7122 
WV ALLONSTIN DY 291 O GIN. OiNretore) eqosstesevomaletallel siete rs ines 7123 
privileged communications ........... 7124 
LCL EMO MOTIEI TINO Ly raat sevens oieie ss ceerattsdeete te ote ton rae T125 


continuance in absence of, 
(J. C. 7479), 6788 
testimony must be material, 
(J. C. 7479), 6786 
deposition of witness present 
may be taken....(J. C. 7479), 6787 


‘ order of testimony on trial Pea OO ORE 6802 
inmnebuttal ent. teen a see nels 6802 
*Cross-examination, NOte . 4 sc0.csesen 6802 
must attend on supplementary proceed- 
TIERS: 9S SOSA HG Be ten ea CORN 6958, 6961 
WOM A Vaal Ote DG: Weve AEROS URC END 7123, 71:24 
_ judge or juror may be called as...... 7125 
credibility, jurors judges of.......... 7122 
character, impeachment, note........ 7122 
interpreter may be summoned........ 7126 
testimony as to: unwritten law...... .. 7085 
mwciting proved) Dy...) seamen Mamteietrerere MLO. 


by handwriting..... 


ad iy tee ee f 
ee . Fre eee Be ty Pye Ks 
1984 * GENE 
*WILLS—concluded. ™ Sec. 


WITNESS—continued. Petar a 5 
civil procedure—continued. 


writing proved by subscribing witness 
by one who saw writing exe- 

cuted . 

—_when sdbeeribure witness de-- 

riles , <\. es sages eens oe ro 

perjury and treason must be proved by : 
more. than) One... Monn Groot. ket: 
deposition generally ....... 7139, 7163-718: 
testimony may be taken without a | 
CommMission .% < sccccisa cules montone 


fees and mileage, district court....... 2545 
City, Courtineeetee sa cea ng 
municipal court . ........00+++ 1728 
industrial commission . 309 3080 
public utilities commission, 

(1), (2), (8), 4822 
justice sncourtesrumanetr i 

board of exariners) 2469 
referee, water cases..... 
falsely certified, penalty....... 5 
paid in advance when....2549, 7129 
provisions as to trial before jury ap- 
plicable to fall 7trialsy.ee cers sterner 
proceedings to perpetuate testimony, 


subpoena defined, books produced.... 71 
issued for what purpose, 
(J. C. 7538), 7128 _ 
Service: 2%. vhaadocs tee pee 
by telegraph or tele- 
Phone. Ma. saree pe (bay ~ 
issued by county board... 1416-1419 | 
by county auditor.... 1552 


Dy ‘anys COUT thee eres i)” 
by board of examiners 246 
of labor . ..... 3639 


of medical ex- 


by assessor ees ies 
by military court..... 
by land board...... 
by bank examiner..... 
by board of equaliza- 

ton. 4...) Saceisvesleetere ee DONIGM 


must Bitond any district court in state ra 
in inferior court need not leave coun- 
UNG REP) 9 oveg cigonddoDModeCGoDeondoo it 
present in court, must testify... seen 
disobedience, a contempt...... rox 
forfeiture: fornie.ce. eee Boos 
contempt for unlawfully detaining.... 


punishment for . . .......7058-' 
absent) warrantetoresnaenennee oeaeos. (2 

contents it cere 5 Somes 
when witness a prisoner...... ara 1137-7 


deposition when out of county........ 7139 
served, must attend and answer...... T14( 
certain privileges specified........... 7 
may refuse to testify when.... 
rights-specified a.---- heen oleae 
exempt from civil arrest....... 
unlawful arrest a contempt.. 


release on affidavit.......7145,\ 
courts shall discharge....... 
oaths: and’ affirmations si... «-eeumeneen 
who may administer.......... 714 
form of 


sree SOUS IO 


ae 


7 


5 


Ws, ere 4 


Pee ae ae 


| 
Se Ne ee 
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TN ESS—continued. 


Sec. 
civil procedure—concluded. 
ws, form of, court may vary...... 7149 
witness not a christian 7150 
iestaration insteadeonwac. sce 7151 
privileged communications ........... 7124 
_ transcript of evidence, use on subse- 
CULO TA barorel ean oe atit fete ovacs crs Grav. elie’ wd crowte.« 7205 
exclusion Of, at trial.....<.. 1789, 7207, 8740 
CMON, DOs WITNESS: sic cence itt e avec c ore 7122 
Objections on taking deposition....... 7176 
mother and defendant competent in 
bastardy. proceedings s,s ..kc esos ees 384 
before industrial commission...... 3079-3081 
Iheforemlesislature= .- 60) uses oc Secs 7948 
before public utility commission im- 
AYU V Rare mate ietattanee ais steele Sains. sisson (4) 4822 
Probate procedure: 
will proved by one witness where not 
GCOTMULOSEOU Martel onesie tive) eve a trove 25 So SOM OD 7572 
olographic will proved as other private 
writings . Rae ne nietsoniaven ersveie 6316, 7110, 7111 


contest, testimony reduced to writing. 7573 
witnesses must all be present 7572 
handwriting, when proved.... 7572 

lost will, testimony reduced to writ- 

bee ay sa Aerie Pearahacnteyer sieve Ove eure 7589-7591 
Emeontive will, testimony written. 7570 


civil procedure applicable.......... Sage (G33) 
criminal procedure: 

complaining of threatened offense, de- 

position taken when................ 8568 
examination, on information of crime 

GE sOnTaTTL UCC dete eecttt aie clereslese 8 6 ache Gravee eis 8682 

SxaAmination, SUbPOCNA . f assncs sees oo 8744 

defendant must be present.... 8746 

may cross-examine .. ....... 8746 


deft. need not testify against himself. 8555 
refusal to testify not to preju- 


Chie. 3 VES Sonn Ge ARG OR nee 9279 
testimony to be used at subsequent 
- (EHGR ORNS to JA OO oe ease aera 9277 
SrCMUSLOM MOL, OT tTIAl ns sere< « ohe a See ous 1801 


husband and wife as, 
Con. art. 1, sec. 12; 8101, 8555, 9278 


defendant as a witness, examination. 9279 


parties jointly guilty, testimony of.... 9280 
examination for defendant before trial, 

WROCCOULC Mosc erecta isles irs: srsiipl 9297-9307 
examination for defendant on commis- 

PLC AWE Morsiolaicls chciototonsve,eve avers anecese aus 9310-9323 

on preliminary examination...... weee. 8744 

excluded: when ss 40%. - ssn. erelele 8748 

testimony written when...... 8750 

put under bonds, when....8761-8768 

[RENO TEs io ahh Gone podapod deen 8807, 8808 

S10) SN OOCINE). 6 ohanon to FOOT ODO One 8809 

grand juror May be......1...6. 8811 

TEPOLEIOLELONEMAN ajc os, 06 act ot sileye 2544 


names to be indorsed on indictment or 
AMONVINATI OM ware: mie ete ee siete lass 8822, 8878, 8879 
order of evidence on trial............ 8975 
credibility of witnesses for jury, 
7122, 9275, 9276 


under bond, change of venue.......... 8917 
defendant discharged to testify. .8981, 8982 
rules as to competency, same as in 
Civile PLOCCOUTOI. wu sjcetsele one 

of evidence same as in civil 
procedure... preeseereeceees 


eorrupt practice prosecution, must an- 
MMO? 6 Bouton Hann OO aoe 2378, 2401 


9275 


| 


GENERAL INDEX. 


WIT NESS—continued. 


eras) Tee Ses rethe i2 aoe ye aaa: 


criminal procedure—concluded. 


corrupt practice prosecution, effect of 
testifying; immunity 2 ...cescec 2378, 2401 
liquor prohibition prosecution accom- 


plices"competentimy wastes 3369 
immunity on exerci ee sis OOO 
must disclose when received.. 3871 
ImmuUntityss coc aes re oe Ee 3371 
chal thevohouicphatel mi SAan GAgocs F 3374 
pandering "prosecutions. seismic 8101 
delinquent husband or father prosecu- 
LH C8Y erg Rn I A irene Prrirhs Cisic, 8113 
defendant may cross-examine........ 8502 
as a witness, cross-examina- 
UTON. Fo sta «oye shetete ay aern c, MereeNeraverete 9279 
subpoena issued and Bigned lanie, domsoc cd 9284 
LOTUD: fe-Meeny srevectes vaiers sore rne +. 3 9285 
for books, papers, etc. 9285 
may be served by .......... 9286 
disobedience, contempt . ..... 9291 
service, how made........ 9286, 9287 
for Interpreteriee we cee nieces 9290 
Loniey catch ete ren dene ceBmiei sc 3615, 9286: 
subpoena issued for witness for defend- 
BUN US AW TVOTI Paste tor orotic atevere-s eve acevo sh ovetsenate 2555. 
certificate approved by county attor- 
BURTRGY Wodchres Dictosclonsssecistere shortens wee 2048 
presented to auditor, warrant 2548 
Of JUSINCE Ms 1. ce cnccsivbin ett eactonens 2552 
false;epenalty. 7.) ....,.--cr ee cemecoou 
attendance not required out of coun- 
ty, WNIESS ar cescurcie srclee stercieeeiosebersuensneerens 9289 
AeCONVIGES MAY, WSs s-fectiiel-ee ee 5 . 8535. 
testimony used against witness on 
trialeLonr VDCrjuUmrVvia devel ce varieties -» 7900 
to) dueli must testifven..%.. vanishes 8060 
toy gamine must  CeStily;ciicrtl-telorelerteres 8166 
evidence not used against..7900, 8060, 8166 
expert to testify as to forgery........ 8987 
perjury of—See Perjury.......... 7980-7988 
evidence, indictment ......... 8848. 
on habeas corpus, put under bonds, 
WWTTCNL -2 2 os stele Sane alevoistare Sratecsraloremrene cise ie OO er 
ealled by the state, fee and mileage.. 2543 
clerk to keep attendance roll....... 2546 
must report daily until discharged.... 2543: 
for defendant at expense of state...... 2555. 


certificate of attendance, 
(J. C. 2552), 2547, 2548 
fees, when subpoenaed for defendant. 2555 
officers testifying, not entitled 


in MAAS oAG On OSG Ban Moc 2556: 

OMbie: ere to: bev pales 2557 

per diem and mileage....2545, 2546 

CityAcOunt Gael oiled 

municipal court ...... 1772 

justice’s-court: Ji... 2551 

a Staterncharees .cimmiiisahcernete 2569 

competency and credibility, note...... 7122 
wrongfully kept away, use of testi- 

mony on previous trial, note........ 9277 

miscellaneous: 

refusing to testify before leetalatuneee 7948: 
must testify before legislature though 

testimony incriminates .. .......... 7950: 

need not incriminate himself........ 7141 

giving bribe to, penalty........ .. 1996, T99T 

unlawfully influencing, penalty........ 7992 

preventing attendance of, penalty.... 7995 

who cannot write may make mark.... 5848. 


every court has power to compel at- 
‘Ole ‘aouRpUe} 


_< 


1986 


WITNESS—concluded. 


miscellaneous—concluded. 
not discharged by adjournment or con- 


EATINGANIC Cott bes ees. <iere a) erases Sh erate tener eteiaty 
participator in election offense compe- 
ROTI MeENe Mears alorer's le ace vekoralielons leita tefoheuetelayeahavenede 
to election offense not to be prosecuted 
EXCSPUTOR WSL ULV emaneieteielstctersiererstelors 
in criminal cases, justice’s court, coun- 
Ee DS cen tiigie ovelis in hc is are sale late ost he Sane 


report daily attendance................ 
garnishee entitled to fee when.... 
before courts-martial . . 
PLOLOCLION —fLONIEINSUIER. «20 ce ans cate 
exempt from arrest in civil action... 
recover damages for unlawful arrest. 
arrest made in good faith—affidavit of 
exemption. . 
miayabe Gxcludedi.. «a0. sucesn gamer og 8 
VVILOIMTINA Vite OC aeusrse socuct sets olisteiscace's a. cro sake 
WHO MHTa Vee MOts Ciera sc aaptesnsete lose, elerevol nie ste 
OMAN OUSSt SUDO CN Anis sialyl acsles ie oie 
oath .. 
testimony written. . 
expert. . 

fees . 


statsoncretetalyne eter sha heke 2545, 
WOMEN 


right to vote, hold office, etc., 


2549 


Con. art. 4, sec. 1 


not to be employed in mines, etc....... 

employes, act to protect health of...... 

a SRORCCUUCLR CSG Wer sed arciatsis« afeneial sieves eteee weaves 

as administratrixes ... 
wooDdD 


defacing marks upon a misdemeanor.... 
injuring growing, penalty............... 
WoOODS—See Timber. 
WORDS 
and phrases, construction generally, 
5847, 
in negotiable instruments law........-.. 
present tense includes future 


HMA WeO Pt AX ALON te spstici ae. fo cas ota 
DDC AERC OCS ees, acai erate oal e wits steiner 
in code of criminal procedure............ 
WRIT 
CL CHING Oiirmeere Oc rope cesar <n oe Penta Ht earners 
issuanceyfenerally.. cso. cenit see 1643, 
issuing at chambers..... 167%, 1679, 1805, 
seal required to be affixed.... ..... 1804, 
order of service by telegraph or tele- 
JOUYCING! 5 Se eae Renee ce nine kT 
service by foal SsChPS OME RE Oc SS 3615, 
habeas corpus—See Habeas Corpus, 
2672- 
injunction—See Injunction ......... 6687- 


mandamus—See Mandamus, 


7390-7403, 7413- 
-- T407- 
- 7376-7386, 7413- 


prohibition-—See Prohibition ..... 
review—See Certiorari... 


See Process. 
WRITINGS 


WOLGwmANTClLUGES” SwWaits cya cease vce arte 


Soommimitations... swmriandws sea oese 6445- 
See Statute of FMrauds..............- 5811- 


See Evidence. 
See Record and Records. 
See Convevances. 
_ See Wills . 
public: 
citizens may inspect and copy 


zinta aNafag onedanets taken st et kes ee Cee 6311 - 


3668 
3669 
7581 
7600 


8447 
8390 


5848 
4230 
5848 
5865 
7893 
8830 


5848 
1667 
7557 
6913 


7032 
9286 


2698 
6693 


7416 
7416 
7416 


5848 
6492 
5828 


6430 


: "eon Sl ee 
WRITIN GS—concluded. “i 
public—concluded. 


private: 


. party demanding not required to use. 


officer must give certified copy on } 

ment of fee...... drone aealtthe 
defined . 
kinds of, SSpecined 
statutes of other states as evidence 


tee tee eee eee 


recitals in statute, effect. 

judicial record, defined-. 
proved how .. . 7088-7090, 7 

other official documents proved how.. 


how . 5 
entries in aomicra records prima facie © 


SVIGEN CE! GE eo agetaeaetew chatelo eres tennentte 
certificate to copy of........ 
must be under seal...... occe POS 70! 
of purchase as evidence....... sett 


entries by public officer, prima facie 
evidence... 


limitation of action on, six years.... 
defined . 
kinds of, sealed, unsealed............ 
“seal” defined . . : 
“public and private seals’ defined.... 
foreign seal recognized 1.2 ...).s si. sinettonersl 
private seal unnecessary........4876, 
histories, books of science, art, maps, 

Ctc.,, EVIGENCEs. 9. ch clew ane esterete 
notice to adverse party to produce.... 


how proved .... ; 711 a 
when witness denier or forgets 71 11 

by. admission’. caer eee 112 
entries by decedent prima facie evi- 
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